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IN THE

SUPREME COURT

OF THE AW\

STATE OF IDAHO

rRoBeRT WOLF@RE, AUGMENTATION

Plaintiff/Respondent,

V.

SHAWN MONTEE and HEATHER MONTEE, husband and
wife; SHAWN MONTEE, INC., an Idaho corporation dba
SHAWN MONTEE TIMBER COMPANY; and ABCO WOOD
RECYCLING, LLC, an Idaho limited liability company,

Defendants/Appellants.

Appealed from the District Court of the First Judicial District of
the State of Idaho, in and for the County of Kootenai.

PAUL W. DAUGHARTY MARK A. ELLINGSEN
110 E. WALLA THWEST BLVD.,

COEUR D’ALENE, 1fIkisis- C
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“OUNTY CF “O0TENA
PAUL W. DAUGHARTY RED:
PAUL W. DAUGHARTY, P.A.
Attorney at Law I40CT -9 PM 4 00

110 E. Wallace Avenue @
Coeur d'Alene, ID 83814 LERK zfstg(c RT
Telephone No.: (208) 664-3799 ﬁg
Facsimile No.: (208) 666-0550 %ﬂ

E-mail: paul@pdaughartylaw.com
ISB# 4520

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOO TENAI

ROBERT WOLFORD, CASE NO. CV-14471
Plaintiff, MOTION TO ALTER CR AMEND
v. JUDGMENTS

SHAWN MONTEE and HEATHER MONTEE,
husband and wife; SHAWN MONTEE, INC., an
Idaho corporation dba SHAWN MONTEE TIMBER
COMPANY; and ABCO WOOD RECYCLING,
LLC, an Idaho limited liability company,

Defendants.

COMES NOW, the above-named Defendants by and through their attorney, I'aul W.
Daugharty of the Law Firm PAUL W. DAUGHARTY, P.A., and hereby move this Court for an
Order altering and amending the Judgments entered by this Court on Septemtur 26, 2014, The
Judgments as entered have created a double recovery for the Plaintiff. This motion ;s made
pursuant to Idaho Rules of Civil Procedure 7(b)(1), 7(b)(3) and 59(¢) and is :upportec by the
Affidavit of Paul W. Daugharty.

Oral argument is hereby requested at hearing.

DATED this _\_ day of October, 2014.

DAUGHARTY, P.A.
e § | ¥ \

PAUL W. DAUGHARTY
Attorney for Defendants

MOTION TO ALTER OR AMEND - )
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CERTIFICATE OF DELIVERY

I hereby certify that I caused to be

served a true and correct copy of the

foregoing on this _9__ day of

October, 2014, to:
Mark A. Ellingsen [ ] ViaMail, postage prepaid thercon
Jason M. Gray [V Via Facsimile: 208-667-84°")
WITHERSPOON KELLEY [ } Via Hand Delivery
Attorneys & Counselors ] Via E-Maii: mae@witherspoorkelley .com
608 Northwest Blvd., Suite 300 img@witherspoorikelley.com
Coeur d’Alene, ID 83814 -

PAUL W. DAUGHARTY

MOTION TO ALTER OR AMEND - 2
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Mark A. Ellingsen, ISB No. 4720 0ILOCT 1L AH O |
WITHERSPOON KELLEY
Attorneys & Counselors

The Spokesman Review Building
608 Northwest Boulevard, Suite 300
Coeur d'Alene, ID 83814-2146
Telephone: (208) 667-4000

Facsimile: (208) 667-8470

E-mail: mae@witherspoonkelley.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ROBERT WOLFORD, No. CV 2014-4713
Plaintiff, MOTION FOR BANK
GARNISHMENT AND ISSUANCE
V. OF WRIT OF EXECUTION

SHAWN MONTEE and HEATHER MONTEE,
husband and wife; SHAWN MONTEE, INC.,, an
Idaho corporation d/b/a SHAWN MONTEE
TIMBER COMPANY; and ABCO WOOD
RECYCLING, LLC, an Idaho Limited Liability
Company,

Defendants.

COMES NOW the Plaintiff Robert Wolford by and through his attorneys of record,
Mark A. Ellingsen of Witherspoon Kelley, and moves this Court, pursuant to Idaho Code § 8+
507, for an order for a bank garnishment in the above-captioned matter against Washington Trust
Bank, Umpqua Bank, Mountain West Bank, Wells Fargo Bank and US Bank and for the
issuance of a writ of execution for collection of monies due under the judgment entered in this

case on September26, 2014, in the First Judicial District Court, County of

[%e]

MOTION FOR CONTINUING GARNISHMENT AND ISSUANCE
OF WRIT OF EXECUTION—PAGE 1
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Kootenai, in favor of Plaintiff, and against the Defendants Shawn Montee, Inc., an Idaho
Corporation dba Shawn Montee Timber Company and ABCO Recycling, LLC an Idaho Limited
Liability Company.
DATED this ' day of October, 2014.
WITHERSPOON KELLEY

=0 ) o

Mark A. Ellingsen
Attorneys for Plaintiff

MOTION FOR CONTINUING GARNISHMENT AND ISSUANCE

OF WRIT OF EXECUTION-—PAGE 2
K:\wdocs\edamain\95104\00011C0108567.DOCX
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Limited Liability Company, jointly and severally in the amount of $2,145,587.91.
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Mark A. Ellingsen, ISB No. 4720 WILOCT 1y AM 9: |
WITHERSPOON KELLEY
Attorneys & Counselors

The Spokesman Review Building
608 Northwest Boulevard, Suite 300
Coeur d’Alene, ID 83814-2146
Telephone: (208) 667-4000

Facsimile: (208) 667-8470

Email: mae@witherspoonkelley.com

REGISTICT COURT

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ROBERT WOLFORD, No. CV 2014-4713
Plaintiff, AFFIDAVIT OF AMOUNT DUE AND
OWING ON JUDGMENT AGAINST
v. DEFENDANTS SHAWN MONTEE,

INC. d/b/a SHAWN MONTEE TIMBER
SHAWN MONTEE and HEATHER MONTEE, COMPANY AND ABCO WOOD
husband and wife; SHAWN MONTEE, INC.,, an RECYCLING, LLC IN SUPPORT OF

Idaho corporation d/b/a SHAWN MONTEE WRIT OF EXECUTION AND BANK
TIMBER COMPANY; and ABCO WOOD GARNISHMENT
RECYCLING, LLC, an Idaho Limited Liability
Company,
Defendants.

STATE OF IDAHO )
. ss.

County of Kootenai )

MARK A. ELLINGSEN, being first duly sworn, deposes and says:

1. I am a member of the firm of Witherspoon Kelley and am the attorney of record
for the above-named Plaintiff in the above-entitled matter.

2. The Judgment was entered in favor of the Plaintiff in the above-entitled action on
or about September 26, 2014, against SHAWN MONTEE, INC., an Idaho corporation d/b/a
SHAWN MONTEE TIMBER COMPANY; and ABCO WOOD RECYCLING, LLC, an Idaho

AFFIDAVIT OF INTEREST DUE, ATTORNEY FEES AND COSTS—PAGE 1
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3. That pursuant to Rule 69 of the Idaho Rules of Civil Procedure, I have calculated
the interest due on the Judgment entered in this case on September 26, 2014, based on a base rate
determined by the Idaho State Treasurer, which is 5.125%, commencing September 27, 2014
through and including October 9 which calculates out to be $301.26 per diem.

5. That the calculated interest accrued on the Judgment entered in this action is at the
rate of accruing interest of 5.125% per annum ($301.26 per diem) from September 27, 2014
through October 9, 2014 (13 days) is $3,916.38.

6. That execution costs to date in the sum of $2.00 are due and owing from the
Defendant to the Plaintiff.

7. That said Writ of Execution shows the true and correct amount of the Judgment
due and owing by Defendant to Plaintiff, herein in the aggregate sum of $2,149,506.29 as of
Qctober 9, 2014.

8. That your affiant believes that Defendants Shawn Montee, Inc., an Idaho
Corporation, dba Shawn Montee Timber Company and ABCO Wood Recycling, LLC an Idaho
Limited Liability Company may have funds in bank accounts which are located at Washington
Trust Bank, Umpqua Bank, Mountain West Bank, Wells Fargo Bank, and US Bank and,
said funds may be utilized to satisfy the Judgment.

DATED this_9__ day of October, 2014,

WITHERSPOON, KELLEY

Mark A. Ellingsen

SUBSCRIBED AND SWORN TO before me this Z day of October, 2014.

§O. "% :
$G/WO0TAR a1 Residjdg at: Hayden
: viy commission expires: 02/27/2015

.
s®

%")4‘7’.' IR LL ..%0\\
4y € OF ORW
”llmgﬁ s
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Mark A. Ellingsen, ISB No. 4720
WITHERSPOON KELLEY
Attorneys & Counselors

The Spokesman Review Building
608 Northwest Boulevard, Suite 300
Coeur d’Alene, ID 83814-2146
Telephone: (208) 667-4000

Facsimile: (208) 667-8470

2 Qwiiiiaiw

E-mail: mae@witherspoonkelley.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ROBERT WOLFORD, | No. CV 2014-4713
Plaintiff, 'WRIT OF EXECUTION FOR BANK
GARNISHMENT
\A

SHAWN MONTEE and HEATHER MONTEE,
husband and wife; SHAWN MONTEE, INC., an
Idaho corporation d/b/a SHAWN MONTEE
TIMBER COMPANY; and ABCO WOOD
RECYCLING, LLC, an Idaho Limited Liability
Company,

Defendants.

TO: THE SHERIFF OF KOOTENAI COUNTY

WHEREAS, on September 26, 2014, Plaintiff Robert Wolford recovered a judgment in
the above-entitled action against Defendants Shawn Montee, Inc., an Idaho Corporation dba
Shawn Montee Timber Company and ABCO Wood Recycling, LLC, an Idaho limited liability

company.
$2,145,587.91 September 26, 2014 Judgment Amount as of October 9, 2014
$ 3,916.38 Interest calculated at 5.125% ($301.26 per diem) on the principal
balance of the September 26, 2014 Judgment amount through
October 9, 2014 (13 days).
$ 2.00 Filing Fees and Costs
$2,149,506.29 TOTAL

WRIT OF EXECUTION FOR BANK GARNISHMENT—PAGE 1
K:wdocs\cdamain\95104\0001\C0108570.DOCX
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Together with interest accruing thereon at the rate of 5.125% per annum on the principal
balance of $2,149,506.29 with a per diem of $301.26, hereafter, together with sheriff's costs and
fees.

NOW YOU, the said Sheriff, are hereby requested to satisfy said Judgment, with
interest as set out above, plus accruing costs and sheriff's fees, until this Judgment is fully
satisfied.

YOU ARE FURTHER DIRECTED to satisfy said Judgment, with interest as aforesaid,
and attorney's fees, from the money, equipment, inventory, accounts receivables, chattel paper,
instruments, negotiable documents of title, funds, and general intangibles, and any other
personal property which is kept by Defendants Shawn Montee, Inc., an Idaho Corporation dba
Shawn Montee Timber Company and ABCO Wood Recycling, LLC, an Idaho limited liability
company at Washington Trust Bank, Umpqua Bank, Mountain West Bank, Wells Fargo
Bank and US Bank or if sufficient proper personal property cannot be found then out of the
real property in your county belonging to the Defendants on the date upon which said judgment
was docketed in Kootenai County, or any time thereafter, and make return of the Writ within
sixty (60) days after receipt hereof, with what you have endorsed thereon.

ATTEST my hand and seal of said Court this ‘M_ day of October, 2014.

JIM BRANNON, Kootenai County
Clerk of District Court

Bobee Degiman

Deputy

| WRIT OF EXECUTION FOR BANK GARNISHMENT—PAGE 2
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Mark A. Ellingsen, ISB No. 4720
WITHERSPOON KELLEY
Attorneys & Counselors

The Spokesman Review Building
608 Northwest Boulevard, Suite 300
Coeur d'Alene, ID 83814-2146
Telephone: (208) 667-4000

Facsimile: (208) 667-8470

E-mail: mae@witherspoonkelley.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ROBERT WOLFORD, No. CV 2014-4713
Plaintiff, MOTION FOR BANK
GARNISHMENT AND ISSUANCE
v, OF WRIT OF EXECUTION

SHAWN MONTEE and HEATHER MONTEE,
husband and wife; SHAWN MONTEE, INC., an
Idaho corporation d/b/a SHAWN MONTEE
TIMBER COMPANY; and ABCO WOOD
RECYCLING, LLC, an Idaho Limited Liability
Company,

Defendants.

COMES NOW the Plaintiff Robert Wolford by and through his attorneys of record,
Mark A. Ellingsen of Witherspoon Kelley, and moves this Court, pursuant to Idaho Code § 8-
507, for an order for a bank garnishment in the above-captioned matter against Washington Trust
Bank, Umpqua Bank, Mountain West Bank, Wells Fargo Bank, and US Bank and for the
issuance of a writ of execution for collection of monies due under the judgment entered in this

case on September26, 2014, in the First Judicial District Court, County of

MOTION FOR CONTINUING GARNISHMENT AND ISSUANCE
OF WRIT OF EXECUTION—PAGE 1
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Kootenai, in favor of Plaintiff, and against the Defendants Shawn Montee and the Marital

Community Comprised of Shawn Montee and Heather Montee, Husband and Wife.

DATED this i day of October, 2014.

WITHERSPOON KELLEY

—4//4.7

Mark A. Ellingsen
Attorneys for Plaintiff

MOTION FOR CONTINUING GARNISHMENT AND ISSUANCE

OF WRIT OF EXECUTION—PAGE 2
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Mark A. Ellingsen, ISB No. 4720 201LOCT 1L AM S: 1]
WITHERSPOON KELLEY
Attorneys & Counselors

The Spokesman Review Building
608 Northwest Boulevard, Suite 300
Coeur d’Alene, ID 83814-2146
Telephone: (208) 667-4000
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Email: mae@witherspoonkelley.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENALI

ROBERT WOLFORD, No. CV 2014-4713
Plaintiff, AFFIDAVIT OF AMOUNT DUE AND
OWING ON JUDGMENT AGAINST
V. SHAWN MONTEE AND HEATHER

MONTEE, HUSBAND AND WIFE IN
SHAWN MONTEE and HEATHER MONTEE, SUPPORT OF WRIT OF EXECUTION
husband and wife; SHAWN MONTEE, INC,, an AND BANK GARNISHMENT

Idaho corporation d/b/a SHAWN MONTEE
TIMBER COMPANY; and ABCO WOOD
RECYCLING, LLC, an Idaho Limited Liability
Company,

Defendants.

STATE OF IDAHO )
. SS.

County of Kootenai )
MARK A. ELLINGSEN, being first duly sworn, deposes and says:
1. I am a member of the firm of Witherspoon Kelley and am the attorney of record
for the above-named Plaintiff in the above-entitled matter.
2. The Judgment was entered in favor of the Plaintiff in the above-entitled action on
or about September 26, 2014, in the amount of $2,305,160.71.
3. That pursuant to Rule 69 of the Idaho Rules of Civil Procedure, I have calculated

the interest due on the Judgment entered in this case on September 26, 2014, based on a base rate

AFFIDAVIT OF INTEREST DUE, ATTORNEY FEES AND COSTS—PAGE 1
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determined by the Idaho State Treasurer, which is 5.125%, commencing September 27, 2014
through and including October 9 which calculates out to be $323.66 per diem.

5. That the calculated interest accrued on the Judgment entered in this action is at the
rate of accruing interest of 5.125% per annum ($323.66 per diem) from September 27, 2014
through October 9, 2014 (13 days) is $4,207.58.

6. That execution costs to date in the sum of $2.00 are due and owing from thq
Defendant to the Plaintiff.

7. That said Writ of Execution shows the true and correct amount of the Judgment
due and owing by Defendant to Plaintiff, herein in the aggregate sum of $2,309,370.29 as of
October 9, 2014.

8. That your affiant believes that Defendant Shawn Montee and the marital
community comprised of Shawn Montee and Heather Montee, husband and wife, may have
funds in a bank account at Washington Trust Bank, Umpqua Bank, Mountain West Bank
Wells Fargo Bank, and US Bank and said funds may be utilized to satisfy the Judgment.

DATED this j___ day of October, 2014.

WITHERSPOON, KELLEY

/s

Mark A. Ellingsen

SUBSCRIBED AND SWORN TO before me thisc_ﬂ ) day of October, 2014.

Residing at: Hayden
edmmission expires: 02/27/2015

*
0
*

AFFIDAVIT OF INTEREST DUE, ATTORNEY FEES AND COSTS—PAGE 2
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Mark A. Ellingsen, ISB No. 4720
WITHERSPOON KELLEY
Attorneys & Counselors
The Spokesman Review Building
608 Northwest Boulevard, Suite 300
Coeur d’Alene, ID 83814-2146
Telephone: (208) 667-4000
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E-mail: mae@witherspoonkelley.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ROBERT WOLFORD, No. CV 2014-4713
Plaintiff, WRIT OF EXECUTION FOR BANK
GARNISHMENT
V.

SHAWN MONTEE and HEATHER MONTEE,
husband and wife; SHAWN MONTEE, INC.,, an
Idaho corporation d/b/a SHAWN MONTEE
TIMBER COMPANY; and ABCO WOOD
RECYCLING, LLC, an Idaho Limited Liability
Company,

Defendants.

TO: THE SHERIFF OF KOOTENAI COUNTY

WHEREAS, on September 26, 2014, Plaintiff Robert Wolford recovered a judgment in
the above-entitled action against Defendant Shawn Montee and the Marital Community
Comprised of Shawn Montee and Heather Montee, Husband and Wife.

$2,305,160.71 September 26, 2014 Judgment Amount as of October 9, 2014

$  4,207.58 Interest calculated at 5.125% ($323.66 per diem) on the principal
balance of the September 26, 2014 Judgment amount through
October 9, 2014 (13 days).

$ 2.00 Filing Fees and Costs

$2,309,370.29 TOTAL

WRIT OF EXECUTION FOR BANK. GARNISHMENT—PAGE 1|
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Together with interest accruing thereon at the rate of 5.125% per annum on the principal
balance of $2,305,160.71 with a per diem of $323.66, hereafter, together with sheriff's costs and
fees.

NOW YOU, the said Sheriff, are hereby requested to satisfy said Judgment, with
interest as set out above, plus accruing costs and sheriff's fees, until this Judgment is fully
satisfied.

YOU ARE FURTHER DIRECTED to satisfy said Judgment, with interest as aforesaid,
and attorney's fees, from the money, equipment, inventory, accounts receivables, chattel paper,
instruments, negotiable documents of title, funds, and general intangibles, and any other
personal property which is kept by Defendant Shawn Montee and the Marital Community
Comprised of Shawn Montee and Heather Montee, Husband and Wife at Washington Trust
Bank, Umpqua Bank, Mountain West Bank, Wells Fargo Bank, and US Bank or if
sufficient proper personal property cannot be found then out of the real property in your county
belonging to the Defendant on the date upon which said judgment was docketed in Kootenai
County, or any time thereafter, and make return of the Writ within sixty (60) days after receipt
hereof, with what you have endorsed thereon.

ATTEST my hand and seal of said Court this L‘f_ day of October, 2014.

JIM BRANNON, Kootenai County
Clerk of District Court

Bohee Degiman
By:

Deputy

” WRIT OF EXECUTION FOR BANK GARNISHMENT—PAGE 2
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PAUL W. DAUGHARTY

PAUL W. DAUGHARTY, P.A. 3K DB
Attorney at Law STRCT COURT
110 E. Wallace Avenue

Coeur d'Alene, ID 83814
Telephone No.: (208) 664-3799
Facsimile No.: (208) 666-0550
E-mail: paul@pdaughariyiaw.com
ISB# 4520

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ROBERT WOLFORD, CASE NO. CV-14-4713
Plaintiff, OBJECTION TO MEMGRANDUM OF
v. ATTORNEY'S FEES AIND COSTS

AND MOTION TO DIS.ALLOW
SHAWN MONTEE and HEATHER MONTEE,
husband and wife; SHAWN MONTEE, INC,, an
Idaho corporation dba SHAWN MONTEE TIMBER
COMPANY; and ABCO WOOD RECYCLING,
LLC, an Idaho limited liability company,

Defendants.
- COMES NOW, the above-named Defendants by and through their atiorney, Faul W.

Daugharty of the Law Firm PAUL W. DAUGHARTY, P.A., end heretv object to the
Memorandum of Costs and Fees submitted by Plaintiff and further moves this 'ourt to clisallow
the same. It is respectfully submitted that the attorney’s fees claimed are unreasznable, ex.cessive
and not allowable. This objection and/or motion is made pursuant to Idah3 Rules uf Civil
Procedure 7(b)(1), 7(b)(3), S4(e)(3), S4(A)(6) and S4(e)(6) and is supported by the Affiiavit of
Paul W. Daugharty.

Oral argument is hereby requested at hearing.

DATED this \Se day of October, 2014.
PAUL W. DAUGHARTY, P.A.

By Col W) -—-——-\

PAUL W. DAUGHARTY
Attorney for Defendants

OBJECTION TO MEMORANDUM OF COSTS AND FEES
AND MOTION TO DISALLOW -1
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CERTIFICATE OF DELIVERY

I heteby certify that I causcd to be
served a true and correct copy of the
foregoing on this _\\2 day of

October, 2014, to:

Mark A. Ellingsen [ ] Via Mail, postage prepaid ther¢on

Jason M. Gray { Via Facsimile! 208-667-847")
WITHERSPOON KELLEY [ 1 ViaHand Delivery

Attorneys & Counselors ( ] ViaE-Mail: mae@witherspoorkelley.com
608 Northwest Blvd., Suite 300 img@witherspoorikelley.com
Coeur d’Alene, ID 83814

G

PAUL W. DAUGHARTY

OBJECTION TO MEMORANDUM OF COSTS AND FEES
AND MOTION TO DISALLOW -2
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PAUL W. DAUGHARTY

PAUL W. DAUGHARTY, P.A. LERKDJSTRCT LOURT
ATiorney at Law

110 E. Wallace Avenue e :
Coeur d'Alene, ID 83814 Q //
Telephone No.: (208) 664.3799

Facsimile No.: (208) 666-0550
E-mail: paul@pdaughartylaw.com
ISB# 4520

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ROBERT WOLFORD, CASENO. CV-14-4713
Plaintiff, AFFIDAVIT OF PAUL W.
v, DAUGHARTY IN SUPFORT OF
OBJECTION TO MEMURANDUM OF
SHAWN MONTEE and HEATHER MONTEE, ATTORNEY'S FEES AND COSTS
husband and wife, SHAWN MONTEE, INC,, an AND MOTION TO DISALLOW

Idaho corporation dba SHAWN MONTEE TIMBER
COMPANY; and ABCO WOOD RECYCLING,
LLC, an [daho limited liability company,

Defendants.

STATE OF IDAHO )
County of Kootenai )ss.

PAUL W. DAUGHARTY, being first duly sworn upon oath, deposes anJ says:

1. 1 am the attorney for the above-named Defendants in the above. entitled matter, [
am personally familiar with the documents and issues in this matter and I am make this Affidavit
of my own personal knowledge.

2. I submit this Affidavit in support ‘of Defendants' Objection to Memorandum of
Attorney’s Fees and Costs and Motion 10 Disallow made pursuant to Idaby Rules of Civil
Procedure 54(d)(6) and 54(e)(6).

3. According to the Memorandum of Costs and Fees filed by atiomey, Mark A.

AFFIDAVIT IN SUPPORT OF OBJECTION TO MEMORANDUM OF COSTS
AND FEES AND MOTION TO DISALLOW -1
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Ellingsen, the Plaintiff, ROBERT WOLFORD, is seeking an award of attomey's fees for time
claimed to have been incurred by Mr. Ellingsen (§12.516.00), Mr. Jason M. Grayr (83,128.00) and
Mi. Deisy M. Davis (8587.00). Ilowever, ncither Mr. Gray nor Mr. Davi: huve submitted
affidavits in compliance with Idaho Rules of Civil Proceduzs 54(d)(S) or 54(4)(:5). As sich, any
claim to fees attributed to either Mr. Gray or Mr. Davis has been waived pursuint to Idalio Rule
of Civil Procedure 54(d)(5) and are not allowable. Without waiving objection, your afiant on
behalf of Defendants, asserts the fees attributed to Mr, Gray are unreasonable anj excessive when
considered in light of Idaho Rule of Civil Procedure 54(e)(3). Additionally your aff.ant, 011 behalf
of Defendants, asserts the fees claimed by Mr. Ellingsen are also unreasonable an: excessive when
considered in light of Idaho Rule of Civil Procedure 54(c)(3).

DATED this _\l> day of October, 2014.
PAUL W. DAUGHARTY, P.A.

e AFs

PAUL W. DAUGHARTY, Atterney {ur Defenidants

SUBSCRIBED AND SWORN TO before me this lb*_‘lda)' of October, 21)14.
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AFFIDAVIT [N SUPPORT OF OBJECTION TO MEMORANDUM OF COSTS
AND FEES AND MOTION TO DISALLOW -2
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CERTIFICATE OF DELIVERY

I hereby certify that I caused 1o be
served a true and correct copy of the
forcgoing on this |\ day of

October, 2014, to:
Mark A. Ellingsen [ Y/ Via Mail, postage prepaid thiereon
Jason M. Gray [V] ViaFacsimile: 208-667-84"")
WITHERSPOON KELLEY [ ] ViaHand Delivery
Attomeys & Councelors [ 1 ViaE-Mail: mae@witherspoorkelley .com
608 Northwest Blvd., Suite 300 jmg@witherspoonkelley.com
Coeur d’Alene, ID 83814 X

Fps

PAUL W. DAUGHARTY

AFFIDAVIT IN SUPPORT OF OBJECTION TO MEMORANDUM OF COSTS
AND FEES AND MOTION TO DISALLOW -3
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PAUL W. DAUGHARTY

PAUL W. DAUGHARTY, P.A.
Attorney at Law

110 E. Wallace Avenue

Coeur d'Alene, ID 83814
Telephone No.: (208) 664-3799
Facsimile No.: (208) 666-0550
E-mail: paul@pdaughartylaw.com
ISB# 4520

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ROBERT WOLFORD, CASE NO. CV-14-4713
Plaintiff, AFFIDAVIT OF PAUL W.
V. DAUGHARTY IN SUPPORT OF
EMERGENCY MOTION TO QUASH
SHAWN MONTEE and HEATHER MONTEE, WRITS OF EXECUTION

husband and wife; SHAWN MONTEE, INC., an
Idaho corporation dba SHAWN MONTEE TIMBER
COMPANY; and ABCO WOOD RECYCLING,
LLC, an Idaho limited liability company,

Defendants.

STATE OF IDAHO )
Ss.

County of Kootenai )

PAUL W. DAUGHARTY, being first duly sworn upon oath, deposes and says:

1. I am the attorney for the above-named Defendants in the above-entitled matter. I
am personally familiar with the documents and issues in this matter and I am make this Affidavit
of my own personal knowledge.

2. I submit this Affidavit in support of Defendants’ Emergency Motion to Quash Writs
of Execution made pursuant to Idaho Rules of Civil Procedure 54(a) and 69 concerning the writs
of execution issued on October 14, 2014.

3. Your affiant had previously filed an objection to the form of proposed Judgments

AFFIDAVIT IN SUPPORT OF EMERGENCY MOTION TO QUASH
WRITS OF EXECUTION - 1
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pursuant to Idaho Rule of Civil Procedure 54(a) and a Motion to Prohibit Issuance of Writ pursuant
to Idaho Rules of Civil Procedure 54(a) and 69 scheduled to be heard on November 4, 2014. On
October 15, 2014 your Affiant learned from checking the Idaho Repository that writs were issued
on October 14, 2014. Although counsel for Plaintiff, ROBERT WOLFORD filed Motions for
Bank Garnishment and Issuance of Writ of Execution on October 14, 2014 no copy was provided
to your Affiant.

Tt 1 Qareenn Pl  SRULINGV IR | W L I
ed an Affidavit in Supp 1t of M tion 10 rronibit

4. Your Affiant had previously fi
Issuance of Writ on October 6, 2014. This affidavit was served upon counsel for Plaintiff,
ROBERT WOLFORD. Attached to the affidavit as Exhibit “A” was a certified copy of Order
Conditionally Dismissing Appeal without Prejudice issued by the Idaho Supreme Court in Reed v.
Reed, Supreme Court Docket No. 41013-2013 on August 1, 2014. It is respectfully submitted that
the certified copy of the Order clearly establishes that proposed judgments and/or judgments that
do not comply with the strict requirements of Idaho Rule of Civil Procedure 54(a) are not final
judgments. It is also respectfully submitted that Idaho Rule of Civil Procedure 69 requires that a
judgment be an “appealable final judgment” before a writ of execution may be issued upon it.

5. It is respectfully submitted that the writs of execution issued on October 14, 2014
in violation of Idaho Rules of Civil Procedure 54(a) and 69 will cause Defendants to suffer
immediate and irreparable harm.

6. Defendants have filed a Motion to Alter or Amend Judgments pursuant to Idaho
Rule of Civil Procedure 59(e). This motion is scheduled for hearing on November 4, 2014. Your
Affiant filed an Affidavit in Support of the Motion to Alter or Amend Judgments. This affidavit
was served upon counsel for Plaintiff, ROBERT WOLFORD. Attached to the affidavit as Exhibit
“A” was a true and correct copy of the Affidavit of Robert Wolford filed in support of Plaintiff’s
Motion for Summary Judgment. It is respectfully submitted that this Exhibit “A” establishes that
the judgments entered by the Court on September 26, 2014 have created a double recovery for
Plaintiff, ROBERT WOLFORD in excess of what was alleged due and owing. Unless the writs of
execution issued on October 14, 2014 are quashed it is likely that this double recovery will occur
and immediate and irreparable harm will result.

7. Defendants seek an emergency Order quashing the writs of execution issued

AFFIDAVIT IN SUPPORT OF EMERGENCY MOTION TO QUASH
WRITS OF EXECUTION -2
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October 14, 2014 and further prohibiting the issuance of any further writes pending the Court’s
determination of Defendants’ Motion to Prohibit Issuance of Writs and Motion to Alter or Amend
Judgments.
DATED this | 7 day of October, 2014.
PAUL W. DAUGHARTY, P.A.

By Tt AT
y:
PAUL W. DAUGHARTY, Attorney for Defendants

SUBSCRIBED AND SWORN TO before me this ) ¥ day of October, 2014.

i, NOTARY PUBLIC in and'for the State of Idaho
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AFFIDAVIT IN SUPPORT OF EMERGENCY MOTION TO QUASH
WRITS OF EXECUTION -3
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CERTIFICATE OF DELIVERY

I hereby certify that I caused to be
served a true and correct copy of the
foregoing on this _{7 day of
October, 2014, to:

Mark A. Ellingsen

Jason M. Gray
WITHERSPOON KELLEY
Attorneys & Counselors

608 Northwest Blvd., Suite 300

Coeur d’Alene, ID 83814

Honorable John T. Mitchell
Kootenai County Courthouse
324 West Garden Avenue
Coeur d’Alene, Idaho 83816

[ } Via Mail, postage prepaid thereon
[V} ViaFacsimile: 208-667-8470

i
] Via Hand Delivery
]

[V( Chamber Copy Via Hand Delivery

Via E-Mail: mae@witherspoonkelley.com

e,

et

PAUL W. DAUGHARTY

AFFIDAVIT IN SUPPORT OF EMERGENCY MOTION TO QUASH

WRITS OF EXECUTION - 4
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PAUL W. DAUGHARTY

PAUL W. DAUGHARTY, P.A.
Attorney at Law

110 E. Wallace Avenue

Coeur d'Alene, ID 83814
Telephone No.: (208) 664-3799
Facsimile No.: (208) 666-0550
E-mail- pan]@pdmloharfylaw.cgm

ALLL Radcdes tioe i

ISB# 4520

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ROBERT WOLFORD, CASE NO. CV-14-4713
Plaintiff, EMERGENCY MOTION TO QUASH
v. WRITS OF EXECUTION

SHAWN MONTEE and HEATHER MONTEE,
husband and wife; SHAWN MONTEE, INC., an
Idaho corporation dba SHAWN MONTEE TIMBER
COMPANY; and ABCO WOOD RECYCLING,
LLC, an Idaho limited liability company,

Defendants.

COMES NOW, the above-named Defendants by and through their attorney, Paul W.
Daugharty of the Law Firm PAUL W. DAUGHARTY, P.A., and hereby move this Court for an
Order quashing the writs of execution issued October 14, 2014. The grounds for this motion are
that the Judgments entered by this Court on September 26, 2014 do not comply with the strict
requirements of Idaho Rule of Civil Procedure 54(a) and are not final judgments. Accordingly, the
writs were issued in violation of Idaho Rule of Civil Procedure 69.

This motion is made pursuant to Idaho Rules of Civil Procedure 7(b)(1), 7(b)(3), 54(a), 69
and 78, and is supported by the Affidavit of Paul W. Daugharty.

It is respectfully requested that this Court enter an Order quashing the writs of execution
issued October 14, 2014 and further prohibiting the issuance of any further writs on said judgments

EMERGENCY MOTION TO QUASH WRITS OF EXECUTION - 1
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pending the Court’s determination of Defendants’ Motion to Prohibit Issuance of Writ and Motion
to Alter or Amend Judgments noticed for hearing November 4, 2014.
Oral argument is hereby requested.
DATED this | 7 day of October, 2014.
PAUL W. DAUGHARTY, P.A.
By: =) ~

rd \d
PAUL W.DAUGHARTY

LAV VY o sV URT

Attorney for Defendants

CERTIFICATE OF DELIVERY

I hereby certify that I caused to be
served a true and correct copy of the
foregoing on this _§ 7 day of
October, 2014, to:

Mark A. Ellingsen [ ], Via Mail, postage prepaid thereon

Jason M. Gray [ Via Facsimile: 208-667-8470
WITHERSPOON KELLEY [ ] ViaHand Delivery

Attorneys & Counselors [ ] ViaE-Mail: mae@witherspoonkelley.com
608 Northwest Blvd., Suite 300

Coeur d’Alene, ID 83814 [\/f Chamber Copy Via Hand Delivery

Honorable John T. Mitchell
Kootenai County Courthouse
324 West Garden Avenue
Coeur d’Alene, Idaho 83816

gt

PAUL W. DAUGHARTY

EMERGENCY MOTION TO QUASH WRITS OF EXECUTION - 2
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STATE OF 1300 1o
COUNTY OF KOOTEMAL
FILED
PAUL W. DAUGHARTY 20050CT 17 PM 1:57
PAUL W. DAUGHARTY, P.A. o .
110 E. Wallace Avenue ? A
Coeur d'Alene, ID 83814 DEPUTY

Telephone No.: (208) 664-3799
Facsimile No.: (208) 666-0550

E-mail: nmﬂ@ndanorhnrfv] aw.com
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ISB# 4520

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ROBERT WOLFORD, CASE NO. CV-14-4713

Plaintiff, DECLARATION OF SERVICE
V.

SHAWN MONTEE and HEATHER MONTEE,
husband and wife; SHAWN MONTEE, INC., an
Idaho corporation dba SHAWN MONTEE TIMBER
COMPANY; and ABCO WOOD RECYCLING,
LLC, an Idaho limited liability company,

Defendants.

I, Paul W. Daugharty, certify that on October 17,2013, I caused a true and correct copy of
the following documents to be served on the following person(s) using the method of service
indicated below:

(1)  Proposed Order Granting Motion to Quash.

Mark A. Ellingsen

Jason M. Gray [ ia Mail, postage prepaid thereon
WITHERSPOON KELLEY [\] ViaFacsimile: 208-667-8470

Attorneys & Counselors [ ] ViaHand Delivery

608 Northwest Blvd., Suite 300 [ ] ViaE-Mail: mae@witherspoonkelley.com

Coeur d’Alene, ID 83814

DECLARATION OF SERVICE
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Honorable John T. Mitchell [\ Chamber Copy Via Hand Delivery
Kootenai County Courthouse
324 West Garden Avenue
Coeur d’Alene, Idaho 83816

Dated this {7 day of October, 2014.
PAUL W. DAUGHARTY, P.A.

/——‘\
By: %u ) 1

PAUL W. DAUGHARTY '
Attorney for Defendants

DECLARATION OF SERVICE
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Mark A. Ellingsen, ISB No. 4720 Al 0CT 22
WITHERSPOON KELLEY ) \4,‘
Attorneys & Counselors 3K DISTRICT
The Spokesman Review Building RS RN Y

608 Northwest Boulevard, Suite 300
Cocur d'Alene, ID 83814-2146
Telephone: (208) 667-4000
Facsimile: (208) 667-8470

E-mail: mag@witherspoonkelley.com
Attorneys for Robert Wolford
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ROBERT WOLFORD, No. CV 2014-4713
Plaintiff, PLAINTIFF'S RESPONSE TO
' ) DEFENDANTS' EMERGENCY
v. MOTION TO QUASH WRIT OF
EXECUTION

SHAWN MONTEE and HEATHER MONTEE,
husband and wife, SHAWN MONTEE, INC., an
Idaho corporation d/b/a SHAWN MONTEE
TIMBER COMPANY; and ABCO WOOD
RECYCLING, LLC, an Idaho limited liability
company,

Defendant,

Defendants have filed an emergency Motion to Quash Writs of Execution seeking an

Ordor prohibiting the writs of execution on the Judgments which have been issued by this Court,

Defendants do not cite to any authority which gives this Court the power to enter an orde
quashing these lawfully issued of writs of Execution. However, in their motion, Defendan
claim that the subject judgments are not final judgments pursuant to LR.C.P. 69 upon which q

writ of execution may issue.

PLAINTIFF'S RESPONSE TO DEFENDANTS' EMERGENCY MOTION TO QUASH WRI116 OF

BXECUTION—PACE 1
Kivwdounvudupaio\d3 (0410801100109108,10C
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Defendants' claim is truly an argument of form over substance. I.R.C.P. 69 specificall
provides in pertinent part that:

(@) Process to enforce an appealable final judgment or partial
judgment certified as final under Rulc 54(b) for the payment of moncy, or a court
order for the payment of money, shall be a writ of execution, uniess the court
directs otherwise; but no writ of execution may issue on a partial judgment which
is not certified as final under Rule 54(b)

In this case, this Court granted Plaintiff's motion for summary judgment on all claims raised b#

Plaintiff in his complaint, Further, this Court entered separate judgments against both

Shawn Montee/Heather Montee and Defendants Shawn Montee, Inc./Abco Wood Recycli
LLC. Both of the judgments entered by this Court were for the payment of money and b
judgments contained a Rﬂc 54(b) certificate—certifying that cach judgment was a
judgment upon which execuytion may issue and which an appeal may be taken as provided by th
Idaho Appellate Rules. .

Accordingly, both judgments contain a Rule 54(b) certificate which certifies that the
judgments are final judgments. Since these judgments have been deemed final with a Rule 54(b)
certificate, Plaintiff has a right to obtain a writ of execution based upon these judgments pursuang
to LR.C.P 69. Therefore, Defendants’ motion must be denied.

Defendants claim that the gamishment which has been issued regarding the Writ o‘

Execution might result in "double recovery”—an amount over and above what is due and owing

pursuant to the respective judgments.

PLAINTIFF'S RESPONSE TO DEFENDANTS' EMERGENCY MOTION TO QUASH WRITS OF =~ S

EXECUTION—PAGE 2
Ko\ adoaicdemaia3 100000 1C0I091A3.00C
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If the Defendants would like to tender payment in full of the amount due and owing

pursuant to the Judgments, then Plaintiff will be happy to withdraw any further efforts to coll

on the judgments. There has been no effort on the Defendants' part, to date, to tender a:)l
payment to Plaintiff. By vi:me of the Affidavit of Paul Daugharty filed in support of the Motion
to Quash Writs of Execution, Defendants ave aware of the bank garnishment being initiated by
Plaintiff, However, other than unsubstantiated erguments, Defendants have failed to present any
evidence that the subject ga;'nishments will actually result in recovery by Plaintiff of an amount
which would exceed the in excess of $2 million which is due in owing by all the Defendanté
pursuant to the respective judgments. Plaintiff has the right to move forward with gamishmenq
efforts based upon the liab!ility attributed to both judgments. Further, 1daho Code § 8-509(b),
provides that Plaintiff is r_:esponsible that the amounts garnished do not exceed the amounts
which are due and owing on the judgment. In the event that Plaintiff obtains a response from the
garnishment that evidences that there may be an amount recovered which might exceed the
amounts which are due and owing on the respective judgments, Plaintiff will immediately have
any cxcess funds retumned to the Defendants, Therefore, Defendants' motion must be denied,

DATED this 21* day of October, 2014.
RSPOON KELLEY

Mark A. Ellmgsen

37 %
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| CERTIFICATE OF SERVICE
], the undersigned, certify that on the 22" day of October, 2014, I caused a true an
correct copy of the PLAN':HFF‘S RESPONSE TO DEFENDANTS' EMERGENCY MOTIOIj
TO QUASH WRIT OF EXECUTIONto be forwarded, with all required charges prepaid, by the
method(s) indicated below, to the following person(s):

Paul W. Daugharty (1 U.S Mail

Paul W. Daugharty P.A. []  Hand Delivered

Attorney at Law (]  Overnight Mail

Via Fax: (208) 666-0550

}z{.

110 East Wallace Avenue
Coeur d'Alene, ID 83814

PLAINTIFF'S RESPONSE TO DEFENDANTS' EMERGENCY MOTION TO QUASH WRITS OF

EXECUTION—PAGE 4
K wdoatodemaln’f1 610001 1C0109103.D0C
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PAUL W. DAUGHARTY 0140CT 31 PH 3:13
PAUL W. DAUGHARTY, P.A. C‘*Z_EF{ (d COURT
Attorney at Law - .
110 E. Wallace Avenue

Coeur d'Alene, ID 83814
Telephone No.: (208) 664-3799
Facsimile No.: (208) 666-0550
E-mail: paul@pdaughartylaw.com

ISB# 4520

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR KOOTENAI COUNTY

ROBERT WOLFORD, CASE NO. CV-14-4713 p

' Plaintiff/Respondent | NOTICE OF APPEAL
V. .

SHAWN MONTEE and HEATHER MONTEE,
husband and wife; SHAWN MONTEE, INC,, an
Idaho corporation dba SHAWN MONTEE TIMBER
COMPANY; and ABCO WOOD RECYCLING,
LLC, an Idaho limited liability company,

Defendants/Appellants.

TO: THE ABOVE NAMED RESPONDENT, ROBERT WOLFORD AND YOUR
ATTORNEY OF RECORD, MARK A. ELLINGSEN, AND THE CLERK OF THE ABOVE
ENTITLED COURT.

NOTICE IS GIVEN THAT:

1. The above named appellants, SHAWN MONTEE and HEATHER MONTEE, husband
and wife, SHAWN MONTEE, INC., an Idaho corporation dba SHAWN MONTEE TIMBER

COMPANY, and ABCO WOOD RECYCLING, LLC, an Idaho limited liability company

NOTICE OF APPEAL - 1 U,
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(“Appellants”) appeal against the above named respondent to the Idaho Supreme Court from the
MEMORANDUM DECISION AND ORDER entered in the above entitled action on the 19" day
of September, 2014, and JUDGMENTS entered in the above entitled action on the 26% day of
September, 2014, the Honorable John T. Mitchell presiding.

2. Appellants assert they have a right to appeal to the Idaho Supreme Court because
the Judgments entered in the above entitled action on the 26" day of September, 2014 as described
in paragraph 1 above are being treated as appealable judgments under and pursuant to LA.R.
11(a)(1) and (3).

3. Appellants submit the following preliminary statement of issues on appeal:

a. Did the District Court err in denying Appellants’ Motion to Continue the
hearing scheduled on Respondent’s Motion for Summary Judgment pursuant to LR.C.P. 56(f) to
allow for the depositions of respondent and other individuals having knowledge of the matters
asserted in the above entitled action?

b. Did the District Court err in denying Appellants’ Motion for Examination
of respondent pursuant to LR.C.P. 35(a)?

c. Did the District Court err in granting Elizabeth Alvord’s Motion to Seal the
Affidavit of Shawn Montee in Opposition to Plaintiff’s Motion for Summary Judgment pursuant
to LC.AR. 32(i)? |

d. Did the District Court err in determining that the Promissory Notes were
“clear and unambiguous” and in determining that “it is uncontroverted that defendants are in
default on valid, unambiguous notes” and granting Respondent’s Motion for Summary Judgment?

e. Did the District Court err in determining that the Promissory Note dated

-- NOTICE . OF APPEAL -2 -
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February 16, 2010 did not replace the Promissory Note datéd May 12, 2009?

f Did the District Court err in not providing appellants with an offset against
any outstanding balance claimed due and owing by respondent?

8. Did the District Court err in entering multiple judgments in the above
entitled action (1) a Judgment in the total amount of $2,305,160.71 against Appellants, SHAWN
MONTEE and the marital community of SHAWN MONTEE and HEATHER MONTEE on the
26™ day of September, 2014; and (2) a Judgment in the total amount of $2,145,587.91 against
Appellants, SHAWN MONTEE INC., an Idaho corporation d/b/a Shawn Montee Timber
Company and ABCO WOOD RECYCLING, LLC, an Idaho limited liability company on the 26
day of September, 20147

Appellants hereby reserve the right to assert additional issues on appeal.

4, Has an order been entered sealing all or a portion of the record? If so, what
portion?

The District Court ordered the entire Affidavit of Shawn Montee in Opposition to Motion
for Summary Judgment sealed.

5. Is a reporter’s transcript requested? YES. Appellants request the preparation of
the following portions of the reporter’s transcript in both hard copy and electric format: The entire
reporter’s transcript made by Court Reporter, Julie Foland of the hearing held September 17, 2014
as defined by I.A.R. 25(a) and (c). |

6. The appellants request the following documents to be included in the Clerk’s record
in addition to those automatically included under I.A.R. 28:

a. All Affidavits with attachments;

NOTICE OF APPEAL - 3

Wolford vs. Montee Supreme Court Docket #42719 197 of 332



b. All briefs and/or memorandum; and

C. All pleadings filed and all correspondence by and between counsel and the
District Court and all rulings by the District Court thereon.

7. I certify that:

a. A copy of this Notice of Appeal has been served upon Court Reporter, Julie
Foland at 324 West Garden Avenue, Coeur d’ Alene, Idaho 83816-9000.

b. The Clerk of the District Court has been paid the estimated fee for
preparation of the reporter’s transcript pursuant to LA.R. 24(c).

c. The Clerk of the District Court has been paid the estimated fee for
preparation of the Clerk’s record pursuant to .A.R. 27(d).

d. The appellate filing fee has been paid.

e. Service has been made upon all parties required to be served pursuant to

LA.R. 20.
DATED this 3!°' day of October, 2014.

PAUL W. DAUGHARTY, P.A.

By: = ! ~
PAUL W. DAUGHARTY
Attorney for Defendants/Appellants

NOTICE OF APPEAL -4
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CERTIFICATE OF DELIVERY

I hereby certify that on this _3\* day of October, 2014, I caused a true and correct copy
of the foregoing to be delivered to:

Mark A. Ellingsen [ ] ViaMail, postage prepaid thereon

Jason M. Gray [ Via Facsimile: 208-667-8470
WITHERSPOON KELLEY [V] ViaHand Delivery

Attorneys & Counselors [ ] ViaE-Mail: mae@witherspoonkelley.com

608 Northwest Blvd., Suite 300
Coeur d’Alene, ID 83814

[\/f Via Mail, postage prepaid thereon

Julie Foland, Court Reporter . S

324 W. Garden Avenue [ ] V}a Facsumle:

Coeur ’Alene, ID 83814 [ 1 ViaHand Delivery
’ [ ] ViaE-Mail:

PAUL W. DAUGHARTY,P.A.

By?ﬁD —_

PAUL W. DAUGHARTY

NOTICE OF APPEAL - 5
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Mark A. Ellingsen, ISB No. 4720
WITHERSPOON KELLEY
Attomeys & Counsalors

The Spokesman Review Building
608 Northwest Boulevard, Suite 300 i
Coeur d’Alene, ID 838142146

Telephone: (208) 667-4000

Facsimile: (208) 667-8470

Email: mae@witherspoonkelley.com

Attorneys for Robert Wolford
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT

OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

ROBERT WOLFORD, Case No. CV-2014-4713
Plaintiff, AMENDED JUDGMENT AGAINST
DEFENDANT SHAWN MONTEE AND
V. THE MARITAL COMMUNITY
COMPRISED OF SHAWN MONTEE

SHAWN MONTEE and HEATHER MONTEE, AND HEATHER MONTEE, HUSBAND
husband and wife; SHAWN MONTEE, INC.,an | AND WIFE

Idaho corporation d/b/a SHAWNN MONTEE
TIMBER COMPANY; and ABCO WOOD
RECYCLING, LLC, an Idaho Limited Liability

Company,
Defendants,

JUDGMENT IS ENTERED AS FOLLOWS:

1. That Robert Woiford, be and is hereby awarded judgment against Defendant
Shawn Montee and the marital community comprised of Shawn Montee and Heather Mantee,
husband and wife, as follows:

2. For the principal sum of $1,483,641.00, plus prejudgment interest which has
accrued on the unpaid principal sum at the rate of 12% per annum pursuant to Idaho Code § 28-
22-104(2) in the amount of $821,519.71 through the date of the original judgment,

AMENDED JUDGMENT AGAINST DEFENDANT SHAWN MONTEE AND THE MARITAL COMMUNITY COMPRISED{

OF SHAWN MONTEE AND HEATHER MONTRE, HUSBAND AND WIFE.PAGE {
Kimdoosiedamalni051080001\Co1 10069.DOC
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September 26, 2014, with interest continuing to accrued on this total judgment amount at the
legal rate on judgments from the judgment date until paid in full.

3 For Plaintiff's reasonable attomey's fees in the sum of $15,731.00 and costs in
the sum of $146.00.

TOTAL AMOUNT OF JUDGMENT: $2,321,037.71

DATED this |0 day of November, 2014,

AMENDED JUDGMENT AGAINST DEFENDANT SHAWN MONTEE AND THE MARITAL COMMUNITY COMPRISED

OF SHAWN MONTEE AND HEATHER MONTEE, HUSBAND AND WIFE-PAGE 2
idocledsmala!ss10410001\C0) 10069.D0C
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With respect to the issues determined by the above order it is hereby CERTIFIED, in|

accordance with Rule 54(b), L.R.C.P., that the Court has determined that there is no just reason

for delay of the entry of a final judgment and that the CounhasanddoesherebydirectthattbeJ

above order shall be a final judgment upon which execution may issue and an appeal may be
taken as provided by the Idaho Appellate Rules.

DATED this ]_Qt'day of November, 2014.

s b

ohn T, Mitchell
District Judge

AMENDED JUDGMEN:P AQAINST DEFENDANT SHAWN MONTEE AND THE MARITAL COMMUNITY COMPRISED

OF SHAWN MONTEE AND HEATHER MONTEE. HUSBAND AND WIFE.PAGE 3
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Wolford vs. Montee Supreme Court Docket #42719 202 d

F332




~310-1% 1140 ry - =1 -]
e R

Fax sent by : 2Zudbbrdgry WITHERSPUUN KELLEY

1 S C ICATE OF SERVIC
2 - i 10

I, the undersigned, certify that on the day of November, 2014, I caused a true and
comrect copy of the AMENDED JUDGMENT to be forwarded, with all required charges prepaid,
by the method(s) indicated below, to the following person(s):
US.Mail Cad
Ovemnight Delivery ||}

Hand Delivered
Via Fax: (208) 667-8470 Y

6 {| Mark A. Ellingsen

Witherspoon Keliey

7 || The Spokesman Review Building

g || 608 Northwest Boulevard, Suite 300
Coeur d'Alene, ID 83814-2146

U.S. Mail
Ovemight Delivery

e enssoasso oL

13 JIM BRANNON, Kootenal County
14 Clerk of District Court

18

Paul W. Daugharty

10| Paul W. Daugharty, P.A.
1 || Attorney at Law

110 Eeast Wallace Avenue
12 {| Coeur d'Alene, ID 83814

~oo O

16

17
18
19

21
22
23

25
26
27

AMENDED JUDGMENT AGAINST DEFENDANT SHAWN MONTEE AND THE MARITAL COMMUNITY COMPRISED

OF SHAWN MONTEE AND HEATHER MONTEE, HUSBAND AND WIFE-PAGE 4
Kmsoonetamaiz93104100011C01 10069.DOC
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Mark A, Ellingsen, ISB No. 4720
WITHERSPOON KELLEY
Attorneys & Counselors

Thie Spokesman Review Building
608 Northwest Boulevard, Suite 300
Coeurd’Alene, ID 83814-2146
Telephone: (208) 667-4000
Facsimile: (208) 667-8470
Email: i

ell

Attorneys for Robert Wolford
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT

OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

ROBERT WOLFORD, | Case No. CV-20144713
Plaintiff, AMENDED JUDGMENT AGAINST
DEFENDANTS SHAWN MONTEE,
v. | INC., AN IDAHO CORPORATION DBA
| SHAWN MONTEE TIMBER

SHAWN MONTEE and HEATHER MONTEE, COMPANY AND ABCO WOOD
husband and wife; SHAWN MONTEE, INC.,an | RECYCLING, LLC, AN IDAHO
1daho corporation d/b/a SHAWNN MONTEE - LIMITED LIABILITY COMPANY
TIMBER COMPANY; and ABCO WOOD
RECYCLING, LLC, an Idaho Limited Liability

Company,

Defendants.

JUDGMENT IS ENTERED AS FOLLOWS:
1, That Robert Wolford, be and is hereby awarded judgment against Defendant

Shawn Montee, Ino,, an Idaho corporation d/b/a Shawn Montee Timber Company and Abco
Wood Recyeling, LLC, an Idaho limited liability company, jointly and severally, as follows:

2. For the principal sum of $1,483,641.00, plus prejudgment interest which has
accrued on the unpaid principal sum at the rate of 10% per annum pursuant to the terms of the
underlying Promissory Note in the amount of $661,946.91 through the date of the original

AMENDED JUDGMENT AGAINST SHAWN MONTEE, INC,, AN IDAHO CORPORATION DBA SHAWN MONTEE
TIMBER COMPANY AND ABCO WOOD RECYCLING, LLC, AN IDAHO LIMITED LIABILITY COMPANY-PAGE 1
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judgment, September 26, 2014, and with interest continuing to accrue on this total judgment
amount at the legal rate on judgments from the original judgment date until paid in full.

3. For Plaintiff's reasonable attorney’s fees in the sum of $15,731.00 and costs in
the sum of $146.00.

TOTAL AMOUNT OF JUDGMENT: $2,161,464.91

DATED this _LQ_hday of November, 2014.

AMENDED JUDGMENT AGAINST SHAWN MONTEE, INC., AN IDAHO CORPORATION DBA SHAWN MONTEE
COMPANY AND ABCO WOOD RECYCLING, LLC, AN IDAHO LIMITED LIABILITY COMPANY-PAGE 2
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RULE 54(b) CERTIFICATE

With respect to the issues determined by the above order it is hereby CERTIFIED, in

accordance with Rule 54(b), IR.CP,, that the Coust has determined that there is no just reason

for delay of the entry of a final judgment and that the Court has and does hereby direct that the

above order shall be a final judgment upon which execution may issue and an appeal may be
taken as provided by the Idaho Appellate Rules.

DATED this _L(L’("day of November, 2014,

/%-'i\—-\ < @»&‘1/2-\_
John T, Mitchell
strict Judge

AMENDED JUDGMENT AGAINST SHAWN MONTEE, INC., AN IDAHO CORPORATION DBA SHAWN MONTEE
TIMBER COMPANY AND ABCO WOOD RECYCLING, LLC. AN IDAHO LYMITED LIABILITY COMPANY-PAGE 3
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Mark A. Ellingsen

Witherspoon Kelley

The Spokesman Review Building
608 Northwest Boulevard, Suite 300
Coeur d'Alene, ID 83814-2146

Paul W. Daugharty

Paul W, Daugharty, P.A.
Attorney at Law

110 E. Wallace Avenue
Cocur d' Alene, ID 83814
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Wolford vs. Montee

WITHERSPOON KELLEY

CLERK'S CERTIFICATE OF SERVICE
I, the undersigned, certify that on the _|O)_day of November, 2014, I caused a true and

correct copy of the AMENDED JUDGMENT to be forwarded, with all required charges prepaid.
by the method(s) indicated below, to the following person(s):

[l Us. Mail

Ovemight Delivery
Hand Delivered
Via Fax: (208) 667-8470

U.S. Mail

O
L]
b

JIM BRANNON, Kootenai County
Clerk of District Court

AMENDED JUDGMENT AGAINST SHAWN MONTEE, INC,, AN IDAHO CORPORATION DBA SHAWN MONTEE
TIMBER COMPANY AND ABCO WOOD RECYCLING, LLC. AN IDAHO LIMITED LIABILITY COMPANY.PAGE 4
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Overnight Delivery
Hand Delivered
Via Fax: (208) 666-0550
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State of Idaho

KOOTENAI CO SHERIFF'S OFFICE smgormmo 8§
Civil Division COUNTY OF OGTENM}
COEUR D'ALENE, ID 83814 HLEB
J0ILNOV 20 PH 3: 18
Process Number: 14-7710 Court Number: CV144713

CLERK DIST OURT

I, BEN WOLFINGER, SHERIFF of Kootenai County do hereby certif TY
DEPU
the within and foregoing WRIT OF EXECUTION, $5 CHECK, BANK SEARCH FEE, NOTICE,

JUDGEMENT on 14th day of October, 2014, with instructions I serve it on:

US BANK (Garnishee )
302 E SHERMAN AVE; BRANCH 11

COEUR D’ALENE, ID 83814
Served on: 24th day of October, 2014 at 10:00:00 by M.SKINDLOV
Served to: ETSUKO PEITE Garnishee
302 E SHERMAN AVE; BRANCH 11
COEUR D’ALENE, ID 83814
Comments :
DEFENDANT PACKET MAILED 10/27/14. RECEIVED ANSWER FROM BANK REGARDING BANK

ACCOUNT OF SHAWN & HEATHER MONTEE- NO ATTACHABLE ACCOUNTS. WRIT RETURNED TO
COURT UNSATISFIED.

Returned on the 19th day of November, 2014

I am a citizen of the United States over the age of 21 and not a party
of this action. I further certify the above information to be true and accurate
to the best of my knowledge.

Dated the 19th day of November, 2014

BEN WOLFINGER, SHERIFF

Deputy Civilian Employee

BY:

My commission expires:

Notary Public

FINAL RETURN
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Attorneys & Counselors

The Spokesman Review Building

608 Northwest Boulevard, Suite 300
Coeur d’Alene, ID 83814-2146
Telephone: (208) 667-4000
Facsimile: (208) 667-8470

E-mail: mae@witherspoonkelley.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ROBERT WOLFORD,
Plaintiff,

V.

SHAWN MONTEE and HEATHER MONTEE,
husband and wife; SHAWN MONTEE, INC., an

Idaho corporation d/b/a SHAWN MONTEE
TIMBER COMPANY; and ABCO WOOD

RECYCLING, LLC, an Idaho Limited Liability

Company,

Defendants.

No. CV 2014-4713

WRIT OF EXECUTION FOR BANK
GARNISHMENT

TO: THE SHERIFF OF KOOTENAI COUNTY
WHEREAS, on September 26, 2014, Plaintiff Robert Wolford recovered a judgment in

the above-entitled action against Defendant Shawn Montee and the Marital Community

Comprised of Shawn Montee and Heather Montee, Husband and Wife.

$2,305,160.71 September 26, 2014 Judgment Amount as of October 9, 2014

$  4,207.58 Interest calculated at 5.125% ($323.66 per diem) on the principal
balance of the September 26, 2014 Judgment amount through
October 9, 2014 (13 days).

$ 2.00 Filing Fees and Costs

$2,309,370.29 TOTAL

WRIT OF EXECUTION FOR BANK GARNISHMENT—PAGE 1
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Together with interest accruing thereon at the rate of 5.125% per annum on the principal
balance of $2,305,160.71 with a per diem of $323.66, hereafter, together with sheriff's costs and
fees.

NOW YOU, the said Sheriff, are hereby requested to satisfy said Judgment, with
interest as set out above, plus accruing costs and sheriff's fees, until this Judgment is fully
satisfied.

YOU ARE FURTHER DIRECTED to satisfy said Judgment, with interest as aforesaid,
and attorney's fees, from the money, equipment, inventory, accounts receivables, chattel paper,
instruments, negotiable documents of title, funds, and general intangibles, and any other
personal property which is kept by Defendant Shawn Montee and the Marital Community
Comprised of Shawn Montee and Heather Montee, Husband and Wife at Washington Trust
Bank, Umpqua Bank, Mountain West Bank, Wells Fargo Bank, and US Bank or if
sufficient proper personal property cannot be found then out of the real property in your county
belonging to the Defendant on the date upon which said judgment was docketed in Kootenai
County, or any time thereafter, and make return of the Writ within sixty (60) days after receipt
hereof, with what you have endorsed thereon.

ATTEST my hand and seal of said Court this __}ﬂ day of October, 2014.

JIM BRANNON, Kootenai County

Clerk of District Court
v Deputy U

WRIT OF EXECUTION FOR BANK GARNISHMENT—PAGE 2
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Mark A. Ellingsen, ISB No. 4720
WITHERSPOON KELLEY
Attorneys & Counselors

The Spokesman Review Building
608 Northwest Boulevard, Suite 300
Coeur d'Alene, 1D 83814
Telephone: (208) 667-4000
Facsimile: (208) 667-8470

Attorneys for Plaintiff

ROBERT WOLFORD No, CV-14-4713
Plaintiff, MOTION FOR ORDER FOR
EXAMINATION OF JUDGMENT
\2 DEBTORS

SHAWN MONTEE and HEATHER MONTEE,
husband and wife; SHAWN MONTEE, INC., an
Idaho corporation dba SHAWN MONTEE
TIMBER COMPANY; and ABCO WOOD
RECYCLING, LLC, an Idaho limited liability
company,

Defendants.

Kiwdoescdanein\93 1010004100 103422.00CX

ord vs. Montee

VITHERSPOON KELLEY

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

Plaintiff, pursuant to Rule 69(c), Idaho Rules of Civil Procedure and Title 11, Chapter
5, Idaho Code, moves this Court for its order directed to Judgment Debtors Shawn Montee
and Heather Montee in the above~entitled action, to produce for inspection and copying all
documents in their possession, or reasonably available to them, which pertain or relate to the
acts, conduct, or property or to the liebilities and financial condition of the Judgment Debtors.
These documents include the documents which are identified in Exhibit A which is attached

hereto and incorporated by reference herein. In order to expedite the examination process,

MOTION FOR ORDER FOR EXAMINATION OF JUDGMENT DEBTORS—PAGE 1

Supreme Court Docket #42719
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Plaintiff requests that this Court order the Judgment Debtors Shawn Montee and Heather
5 || Montee to provide these documents to Plaintiffs counsel's office located at Witherspoon
3 [i Kelley, 608 Northwest Boulevard, Suite 300, Coeur d'Alenc, Idaho 83814 in advance of the
examination and not later than December 11, 2014 which pertain or relate to their assets
and/or business transactions and to appear for a debtor's examination to be conducted under
oath, by counsel. Further, Plaintiff requests that Judgment Debtors be ordered to appear at the
g || firm of Witherspoon Kelley on the following dates and times to be examined under oath
9 |l conceming said Judgment Debtors' property and the means of paying said Judgment and why
any property not exempt from execution should not be ordered applied toward the satisfaction

1}

2 of said Judgment. The dates and tiines of the requested exams are identified as follows:

13 (1)  That Defendant Shawn Montee be ordered to appear at the offices of
s || Witherspoon Kelley located at 608 Northwest Boulevard, Suite 300, Coeur d'Alene, 1daho

15 |1 83814 at the hour of 10:00 a.m., PST, on December 18, 2014, to make discovery under oath;

16
end

1?7

" (2) That Defendant Heather Montee be ordered 1o appear at the offices of

Witherspoon Kelley located st 608 Northwest Boulevard, Suite 300, Coeur d' Alene, Idaho

20 ||83814 at the hour of 10:00 a.m., PST, on December 19, 2014 to make discovery under oath; .

2) This Motion is made and based upon the files and records of the above entitled action
:: and the Amended Judgments.which were entered by this Court on November 10, 2014, Due
24

25

26

27

28

MOTION FOR ORDER FOR EXAMINATION OF JUDGMENT DEBTORS—PAGE 2
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to the fact that said Amended Judgments each contain a Rule 54(b) Certificate, Plaintiff may

2 || now exccute upon said judgment in any manner provided by law.

3 DATED this _‘?_L(Iay of November, 2014.

. WITHERSPOON KELLEY

s -

e 2] 7

7 - '.A
. Mark A. Ellingsen

8 Attorneys for Plaintiff

10

u :%mm
i I certify that on this day of November, 2014, T caused a true and correct copy of

the MOTION FOR ORDER FOR EXAMINATION OF JUDGMENT DEBTORS to be
'« |[orwarde, with sl required charges prepaid, by the method(s) indicated below, to the following
15 ||Person(s):

13

16 || Paul W. Daugharty B g&%mﬁ

N vyt orraphiig " []  Overnight Mail
Coeur d' Alene, 1D 83814 X ViaFax: (208) 6660550

- , [ 1 ViaEmail:
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MOTION FOR ORDER FOR EXAMINATION OF JUDGMENT DEBTORS—PAGE 3
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Exhibit A
L DEFINITIONS

Judoment Debtors. The term "Judgment Debtors" referred to hereinafter shall include
Shawn Montee, Heather Montee, Shawn Montee, inc. dba Shawn Montee Timber

Company, and ABCO Wood Recycling, LLC.

Document. "Document” or "documents" means the original (unless otherwise
specified and copies when the original is not available), of each and every instrument,
writing or thing useful for the purpose or having the effect of conveying, retaining, or
transmitting information, thought or expression whether by mechanical, electronic,
photographic or any other means. Each and every nonidentical copy of a document
(whether different from the original because of stampings, notes or ather marks made
upon such copy or otherwise), 18 itself a separate document. This includes copies or
duplicates of documents contemporancously or subsequently created that have any
nonconforming notes or other markings. This also includes any communications
contained in or stored or represented on computer disk, diskette, magnetic tape, paim
top device, computer memory, optical or digital disc, or other media that store
information, text or data electronically, magnetically or mechanically.

Conversation. "Convcrsation" refers to any manner of oral communication regardless
of the medium by which such communication occurred

11. INSTRUCTIONS

Documents responsive to these requests shall be produced as they are kept in the
usual course of your business and shall be organized and labeled to correspond to the
categories of requests. A copy of the means by which a document's source may be
determined, for example, file tabs or labels, shall be produced along with any
document responsive to these requests. '

Documents attached or affixed to each other by means including, but not limited to,
being stapled, clipped, bound together or included as part of a notebook of any kind
shall not be separated, whether or not responsive to these requests.

DOCUMENTS REQUESTED

Copies of all Judgment Debtors tax return documents for the years 2011, 2012, and
2013 and any extensions related thereto, including without limitation all schedules,

exhibits or notes.

Copies of all tax return documents for any and all other entities in which Judgment
Debtors have an economic or controlling interest (other than publicly traded
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companies), including without limitation all schedules, exhibits or notes thereto for the
years 2011, 2012 and 2013,

Copies of all balance sheet documents for any and all other entities in which judgment
Debtors have an economic or controlling interest (other than publicly traded
companics), complete with supporting detail and notes.

Copies of all documents related to any other judgments that have been entered against
Judgment Debtors.

Copies of all documents where pertain to sny payments Judgment Debtors have made
in the past regarding any other judgments that may have been entered against
Judgment Debtors,

Copies of all documents related to any settlement agreements or payment plans or
other agreements which pertain or relate to the repayment of those judgment(s)
described in Section 5 above.

Copies of all checks, wire transfers, or other documents which evidence any payments
Judgment Debtors (or a third party) have made which pertain to those judgments
described in Section 5 above.

Copies of all trust agreements and documents related thereto to which Judgment
Debtors are a trustor, trustee and/or beneficiary.

Copies of current balance sheet, list of assets and any other documents related to and
describing the corpus of the trust for any trust described in Section 8 above.

Copies of all monthly bank statements and brokerage acoount statements from January
1, 2011 to December 1, 2014 for all accounts in which Judgment Debtors or an entity
(in which Judgment Debtors have an economic interest) or trust (in which Judgment
Debtors are a trustor, trustee and/or beneficiary) have an interest.

Copies of all deeds, appraisals and documents related thereto for real property in which
Judgment Debtors or an entity (in which Judgment Debtors have an cconomic interest)
or trust (in which Judgment Debtors are a trustor, trustee and/or beneficiary) have an

interest.

Copies of Judgment Debtors paystubs for the last three (3) months, if currently
employed.

Copies of all loan documents and appraisals for real propertics Judgment Debtors or an
entity (in which Judgment Debtors have an economic interest) or trust (in which

Judgment Debtors are a trustor, trustee and/or beneficiary) have purchased, including
loans still outstanding as well as loans paid off, for the past five (5) years,

MOTION FOR ORDER FOR EXAMINATION OF JUDGMENT DEBTORS

EXHIBIT A—PAGE 2
Kiiwiloicduuaintd$ 10400011001 0R422.D0CK
biford vs. Montee . Supreme Court Docket #42719 215 of 33

5716




Fax sent by @ 2086678478 'WITHERSPOON KELLEY

14, Copics of all loan documents evidencing loans Judgment Debtors have made to others,
2 including without limitation any collateral agreements, pledges of assets, assignment
of rents or other documents related thcrcto

15.  Copies of "Summary of Coverage" documents for each life insurance policy in which
Judgment Debtors are named as insured or beneficiary, with cash surrender, including -
5 the applicable policy number(s).

6 ]116. Copies of any and all appraisal documents relating to collectible items such as guns
and coins, in which Judgment Debtors have an interest.

8 ||17.  Copies of any and a)l appraisal documents relating to jewelry, artwork or other
valuable items of personal property, in which Judgment Debtors have an interest,

9
10 ||18.  Produce a copy of all documents which pertain or relate to any financial statements
regarding Judgment Debtors from January 1, 2011 to December 1, 2014.
n
19.  Produce a copy of all documents which pertain or relate to any financial statements
2. regarding any entity in which Judgment Debtors have an economic interest from
13 January 1, 2011 o December 1, 2014

14 120,  Copies of any and all appraisal documents relating to any real property in which
Judgment Debtors or an entity (in which Judgment Dcbtors have an cconomic interest)
15 or trust (in which Jjudgment Debtors are a trustor, trustee and/or beneficiary) have an

16 interest.

17 1121, Copies of all articles of organization of all entities (in which Judgment Debtors have
an economic interest) or trust (in which Judgment Debtors are a trustor, trustee and/or

18 beneficiary) have an interest,

. | | .
I 22.  Copies of all certificates of title of all automobiles, vehicles, boats, airplanes, or other

20 titled vehicles/equipment which are owned by Judgment Debtors or by an entity in

2 which Judgment Debtors have an economic interest.

22 {|23.  Originel certificates of stock related to any stock which Judgment Debtors may own in
any limited liebility company, corporation, partnership, limited partnership or any
2 other business entity.

24,  Copies of all documents evidencing a transfer of funds fom Shawn Montee to any
other party within the past 4 years.

&

26 |125.  Copies of all documents evidencing a transfer of funds from Shawn Montee, Inc. to

2 any other party within the past 4 ycars.

28
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26.  Coples of all documents evidencing a transfer of funds from Abco Wood Recycling,
LLC tw any other party within the past 4 years.

27.  Copies of all documents cvidencing a transfer of funds from Heather Montee to any
3 other party within the past 4 years,

28.  Copies of all documents evidencing a transfer of any asset from Shawn Montee to any
s other party within the past 4 years.

6 1129. Copies of all documents' evidencing a transfer of any asset from Abco Wood
Recycling, LLC to any other party within the past 4 years.

8 [|30.  Copies of all documents evidencing a transfer of any asset from Shawn Montee, Inc.
to any other party within the past 4 years.

10 |31, Copies of all documents evidencing a transfer of any asset from Heather Montee to any
other party within the past 4 years.

I
32,  Copies of all documents evidencing a transfer of any asset from Shawn Montee, Inc.

12 to any other party within the past 4 years,

P 33,  Copies of all documents wWhich pertain or relate 10 the Inventory or Equipmemt of
14 Judgment Debtors, This request includes, but is not necessarily limited to, documents
which currently identify the personal property which constitutes Judgment Debtors
15 inventory or Equipment and any documents which pertain to the value of said Inventory
16 or Equipment.. This roquest also seeks documents which pertain to the valuation of the
inventory of Judgment Debtors from January 1, 2011 through December 1, 2014.

17
34.  Copies of all documents which pertain or relate to the present and past financial/bank
18 accounts of Judgment Debtors. This request includes a copy of all bank statements
which pertain to an account held by Judgment Debtors in any financial institution from

' January 1, 2014 through December 1, 2014..

20

35.  Copies of all documents which pertain or relate to Judgment Debtor's past purchase or
21 sale of Inventory or Equipment from January 1, 2011 through December 1, 2014,
2 f1ss. A complete copy of all financial statements which pertain to the Judgment Debtors from
2 January 1, 2011 through December 1, 2014,

24 [[37. A complete copy of all loan applications made by Judgment Debtors from January 1,

2 2011 through December 1, 2014.

2 (|38 A complete copy of all lease agreements entered between Judgment Debtors and any
thid party which pertains to either Inventory or Equipment owned by Judgment
27 Débtors. This request is limited to any such lease agreements between January 1, 2011

" andDec_ember 1,2014.
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39. A copy of all documents which pertains or relates to the past and present financial
transuctions aad condition of the Judgment Debtors from January 1, 2011 to December

2 1, 2014.—i.c. the "financial books" maintained by Judgment Debtors. This request
would include a copy of all documents which contain records related to the Accounts
3 Receivables, Accounts Paysble, Balence Sheet, Inventory, Gencral Ledger, Profit and

Loss Statements of Judgment Debtors during this time frame.
s |[40. A copy of all documents which relate to Accounts Receivables of Judgment Debtors

from January 1, 2011 through December 1, 2014. This request includes documents

6 related to the name, address, telephone number of all customers who have an account
receivable with Debtor, copies of all documents which evidence the balance owed,
copies of invoices related to said Accounts Receivables, and any and all correspondence
8 related to said Accounts Receivable.

9 ||41. A copy of monthly Profit and Loss Statements of Judgment Debtors for the period

0 January 1, 2011 through December 1, 2014,

n ||42 Copies of all documents which pertain or relate to any withdrawal, payment of money
and/or transfers of funds between the Judgment Debtore from January 1, 2011 through
12 December 1,2014. This request would include, but not necessarily be limited to, copies

i3 of checks evidencing these payments/transfers.

43,  Copies of all documents which pertain or relate to any withdrawal, payment of money

14 and/or transfers of funds between Judgment Debtors and any member of Judgment

15 Debtors family(i.e. brother, sister, son, daughter, son-in-law, daughter-in-law, or
grandchild) from January 1, 2011 through December 1, 2014. This request would

16 include, but not necessarily be limited to, copies of checks evidencing these
payments/transfers.

17
18 {{44.  Copies of all documents which pertain or relate to the sale of any item of Equipment or
Inventory of Judgment Debtors between January 1, 2011 and December 1, 2014. This
19 request would include, but not necessarily limited to, copics of any and all bills of sale,
contracts, or invoioes related to said sale.

45.  Copies of all correspondence between Judgment Debtors and any third party regarding a
lease or sale of Debtors Business's Inventory or Equipment. This request is limited to
2 such correspondence between January 1, 2011 and December 1, 2014.

20

21

23 1|47. A list of the names, addresses and telephone numbers of Judgment Debtors employees
24 from January 1, 2011 through December 1, 2014,

2
2
2

28
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S IRIC OF IDAHD
COUNTY OF KooTENA[] S5
FILED:

Mark A. Ellingsen, ISB No. 4720
WITHERSPOON KELLEY
Attomeys & Counselors

The Spokesman Review Building
608 Northwest Boulevard, Suite 300
Coeur d'Alene, Idaho 83815

Telenhone: (208) 667-4000
e VU VW TTTTRVVY

A VAVEIIVLL

Facsimile: (208) 667-8470

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ROBERT WOLFORD, Case No. CV-14-4713
Plaintiff, ORDER FOR EXAMINATION OF
JUDGMENT DEBTORS
V.

SHAWN MONTEE and HEATHER MONTEE,
husband and wife; SHAWN MONTEE, INC,, an
Idaho Corporation d/b/a SHAWN MONTEE
TIMBER COMPANY; and ABCO WOOD
RECYCLING, LLC, an 1daho

Defendants.

Upon reading the Motion for an Order Requiring a Debtor's Examination and it
appearing from the files and records in the above matter that Plaintiff recovered a Judgment in
this action against Defendants Shawn Montee and Heather Montee on September 26, 2014,
which was later Amended on November 10, 2014 for the sum of $2,321,037.71 and that
Plaintiff recovered a Judgment in this action against Defendants Shawn Montee Timber
Company and ABCO Wood Recycling, LLC on September 26, 2014, which was later
Amended on November 10, 2014 for the sum of $2,161,464.91. Interest continues to accrue on
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said judgments, together with accruing costs, and said Judgments remain unpaid as of the date
of this Motion;
IT IS HEREBY ORDERED that Shawn Montee, Judgment Debtor, appear at the

offices of Witherspoon Kelley, located at 608 Northwest Boulevard, Coeur d'Alene, Idaho

1eANUArY AR
oLU VL y vl

2120 ~ th .
83814, on the 18™ day of December, 2014, at the hour of 10:00 am., to make d

IT IS HEREBY ORDERED that Heather Montee, Judgment Debtor, appear at the
offices of Witherspoon Kelley, located at 608 Northwest Boulevard, Coeur d' Alene, Idaho
83814, on the 19th day of December, 2014, at the hour of 10:00 a.m., to make discovery on
oath.

IT IS HEREBY ORDERED that Judgment Debtors, also produce for inspection and
copying all documents in their possession, or reasonably available to them, which pertain or
relate to the acts, conduct, or property or to the liabilities and financial condition of the
Judgment Debtors. These documents include, but are not necessarily limited to the documents
which are attached hereto as Exhibit A and incorporated by reference herein. Judgment
Debtors are to provide these documents to Plaintiff's counsel's office located at Witherspoon
Kelley, 608 Northwest Boulevard, Suite 300, Coeur d'Alene, Idaho 83814 not later than
December 11, 2014,

NOTICE IS HEREBY GIVEN TO SHAWN MONTEE AND HEATHER MONTEE

THAT A FAILURE TO APPEAR ON THE DATE ABOVE SPECIFIED MAY SUBJECT

JUDGMENT DEBTOR(S) TO HAVING SAID COURT ISSUE A CONTEMPT OF COURT

ORDER FOR EXAMINATION OF JUDGMENT DEBTORS~PAGE 2
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CITATION AND/OR A WARRANT OF ARREST AGAINST THEM AS PROVIDED BY
IDAHO CODE § 11-508.
DATED this Z&t 3ay of November, 2014.

oy

Y &

ohn 1tchell
Dlstnct Caurt Judge

CLERK'S CERT CAT OF SERVICE

I certify that on this ] day o r 2014 1 caused a true and correct copy of
the ORDER FOR EXAMINATIONOF JUDGMENT DEBTORS to be forwarded, with all
required charges prepaid, by the method(s) indicated below, to the following person(s):

Paul W. Daugharty ]  U.S.Mail
Paul W. Daugharty, P.A. [  Hand Delivered
110 East Wallace Avenue ~ Ovemight Mail
Coeur d'Alene, ID 83814 ' Via Fax: (208) 666-0550
Mark A. Ellingsen [] U.S. Mail
Witherspoon Kelley [[] Hand Delivered
The Spokesman Review Building Overmight Mail
608 Northwest Boulevard, Suite 300 Via Fax: (208) 667-4000
Coeur d'Alene, ID 83814
\q/l é JAMES BRANNON, Kootenai County
Clerk of District Court

Y Deputy
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Exhibit A
L DEFINITIONS
1. Judgment Debtors. The term "Judgment Debtors" referred to hereinafter shall include

Shawn Montee, Heather Montee, Shawn Montee, Inc. dba Shawn Montee Timber
Company, and ABCO Wood Recycling, LLC.

" " iha wl [a s
Document. "Document” or "documents” means the original (unless otherwise specified

and copies when the original is not avaijlable), of each and every instrument, writing or
thing useful for the purpose or having the effect of conveying, retaining, or transmitting
information, thought or expression whether by mechanical, electronic, photographic or
any other means. Each and every nonidentical copy of a document (whether different
from the original because of stampings, notes or other marks made upon such copy or
otherwise), is itself a separate document. This includes copies or duplicates of
documents contemporaneously or subsequently created that have any nonconforming
notes or other markings. This also includes any communications contained in or stored
or represented on computer disk, diskette, magnetic tape, palm top device, computer
memory, optical or digital disc, or other media that store information, text or data
electronically, magnetically or mechanically.

[

3. Conversation. "Conversation" refers to any manner of oral communication regardless
of the medium by which such communication occurred

1L INSTRUCTIONS

1. Documents responsive to these requests shall be produced as they are kept in the usual
course of your business and shall be organized and labeled to correspond to the
categories of requests. A copy of the means by which a document's source may be
determined, for example, file tabs or labels, shall be produced along with any document
responsive to these requests.

2. Documents attached or affixed to each other by means including, but not limited to,
being stapled, clipped, bound together or included as part of a notebook of any kind
shall not be separated, whether or not responsive to these requests.

DOCUMENTS REQUESTED

1. Copies of all Judgment Debtors tax return documents for the years 2011, 2012, and 2013
and any extensions related thereto, including without limitation all schedules, exhibits or
notes.

2. Copies of all tax return documents for any and all other entities in which Judgment
Debtors have an economic or controlling interest (other than publicly traded companies),
including without limitation all schedules, exhibits or notes thereto for the years 2011,
2012 and 2013.
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S.h

10.

11.

12.

13.

Copies of all balance sheet documents for any and all other entities in which Judgment
Debtors have an economic or controlling interest (other than publicly traded companies),
complete with supporting detail and notes.

Copies of all documents related to any other judgments that have been entered against
Judgment Debtors.

tors have made in
VO Ve s 10

ntered against Judgment

("npipe of all documents where nertain to any navments
s %W \SA MAA WV WIALLLIWIAVWY TYAAWA W y A LEALRE O/ J Y“J‘ll\’lll—

Ju
the past regarding any other judgments that may have bee
Debtors.

Copies of all documents related to any settlement agreements or payment plans or other
agreements which pertain or relate to the repayment of those judgment(s) described in
Section 5 above.

Copies of all checks, wire transfers, or other documents which evidence any payments
Judgment Debtors (or a third party) have made which pertain to those judgments
described in Section § above.

Copies of all trust agreements and documents related thereto to which Judgment Debtors
are a trustor, trustee and/or beneficiary.

Copies of current balance sheet, list of assets and any other documents related to and
describing the corpus of the trust for any trust described in Section 8 above.

Copies of all monthly bank statements and brokerage account statements from January
1, 2011 to December 1, 2014 for all accounts in which Judgment Debtors or an entity (in
which Judgment Debtors have an economic interest) or trust (in which Judgment
Debtors are a trustor, trustee and/or beneficiary) have an interest.

Copies of all deeds, appraisals and documents related thereto for real property in which
Judgment Debtors or an entity (in which Judgment Debtors have an economic interest)
or trust (in which Judgment Debtors are a trustor, trustee and/or beneficiary) have an
interest.

Copies of Judgment Debtors paystubs for the last three (3) months, if currently
employed.

Copies of all loan documents and appraisals for real properties Judgment Debtors or an
entity (in which Judgment Debtors have an economic interest) or trust (in which
Judgment Debtors are a trustor, trustee and/or beneficiary) have purchased, including
loans still outstanding as well as loans paid off, for the past five (5) years.
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14.

15.

,._
=N

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

Copies of all loan documents evidencing loans Judgment Debtors have made to others,
including without limitation any collateral agreements, pledges of assets, assignment of
rents or other documents related thereto.

Copies of "Summary of Coverage" documents for each life insurance policy in which
Judgment Debtors are named as insured or beneficiary, with cash surrender, including
the applicable policy number(s).

raical dacnmentce relating to oanlla
A NS LA V) P,

Conies of anv and all ap
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coins, in which Judgment Debtors have an interest.

Copies of any and all appraisal documents relating to jewelry, artwork or other valuable
items of personal property, in which Judgment Debtors have an interest.

Produce a copy of all documents which pertain or relate to any financial statements
regarding Judgment Debtors from Januvary 1, 2011 to December 1, 2014,

Produce a copy of all documents which pertain or relate to any financial statements
regarding any entity in which Judgment Debtors have an economic interest from January
1, 2011 to December 1, 2014.

Copies of any and all appraisal documents relating to any real property in which
Judgment Debtors or an entity (in which Judgment Debtors have an economic interest)
or trust (in which Judgment Debtors are a trustor, trustee and/or beneficiary) have an
interest.

Copies of all articles of organization of all entities (in which Judgment Debtors have an
economic interest) or trust (in which Judgment Debtors are a trustor, trustee and/or
beneficiary) have an interest.

Copies of all certificates of title of all automobiles, vehicles, boats, airplanes, or other
titled vehicles/equipment which are owned by Judgment Debtors or by an entity in
which Judgment Debtors have an economic interest.

Original certificates of stock related to any stock which Judgment Debtors may own in
any limited liability company, corporation, partnership, limited partnership or any other
business entity.

Copies of all documents evidencing a transfer of funds from Shawn Montee to any other
party within the past 4 years.

Copies of all documents evidencing a transfer of funds from Shawn Montee, Inc. to any
other party within the past 4 years.

Copies of all documents evidencing a transfer of funds from Abco Wood Recycling,
LLC to any other party within the past 4 years.
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27.

28.

29.

30.

31.

32.

133.

34.

35.

36.

37.

38.

39.
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Copies of all documents evidencing a transfer of funds from Heather Montee to any
other party within the past 4 years.

Copies of all documents evidencing a transfer of any asset from Shawn Montee to any
other party within the past 4 years.

Copies of all documents evidencing a transfer of any asset from Abco Wood Recycling,

LLC to any other party within the past 4 years.

Copies of all documents evidencing a transfer of any asset from Shawn Montee, Inc. to
any other party within the past 4 years.

Copies of all documents evidencing a transfer of any asset from Heather Montee to any
other party within the past 4 years.

Copies of all documents evidencing a transfer of any asset from Shawn Montee, Inc. to
any other party within the past 4 years.

Copies of all documents which pertain or relate to the Inventory or Equipment
Judgment Debtors. This request includes, but is not necessarily limited to, document
which currently identify the personal property which constitutes Judgment Debtor
Inventory or Equipment and any documents which pertain to the value of said Invento
or Equipment.. This request also seeks documents which pertain to the valuation of th
inventory of Judgment Debtors from January 1, 2011 through December 1, 2014.

Copies of all documents which pertain or relate to the present and past financial/b

accounts of Judgment Debtors. This request includes a copy of all bank statements whic.
pertain to an account held by Judgment Debtors in any financial institution from January
1, 2014 through December 1, 2014..

LY 2

Copies of all documents which pertain or relate to Judgment Debtor's past purchase or sal
of Inventory or Equipment from January 1, 2011 through December 1, 2014.

A complete copy of all financial statements which pertain to the Judgment Debtors fron
January 1, 2011 through December 1, 2014.

A complete copy of all loan applications made by Judgment Debtors from January 1, 201
through December 1, 2014.

A complete copy of all lease agreements entered between Judgment Debtors and any thirai
party which pertains to either Inventory or Equipment owned by Judgment Debtors. Thi

request is limited to any such lease agreements between January 1, 2011 and December 1},
2014.

A copy of all documents which pertains or relates to the past and present ﬁna.nciafl
transactions and condition of the Judgment Debtors from January 1, 2011 to December 1

>
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40.

41.

42.

43.

44.

45.

47.
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2014.~—i.e. the "financial books" maintained by Judgment Debtors. This request woul
include a copy of all documents which contain records related to the Account
Receivables, Accounts Payable, Balance Sheet, Inventory, General Ledger, Profit an
Loss Statements of Judgment Debtors during this time frame.

A copy of all documents which relate to Accounts Receivables of Judgment Debtors fro

January 1, 2011 through December 1, 2014. This request includes documents related t
the name, address, telephone number of all customers who have an account receivabl
with Debtor, copies of all documents which evidence the balance owed, copies of invoice
related to said Accounts Receivables, and any and all correspondence related to sai«ﬁ
Accounts Receivable.

T

A copy of monthly Profit and Loss Statements of Judgment Debtors for the period Januar,
1, 2011 through December 1, 2014.

Copies of all documents which pertain or relate to any withdrawal, payment of mone;
and/or transfers of funds between the Judgment Debtors from January 1, 2011 througix
December 1, 2014. This request would include, but not necessarily be limited to, copiep
of checks evidencing these payments/transfers.

Copies of all documents which pertain or relate to any withdrawal, payment of money
and/or transfers of funds between Judgment Debtors and any member of Judgme

Debtors family(i.e. brother, sister, son, daughter, son-in-law, daughter-in-law, :)‘F
grandchild) from January 1, 2011 through December 1, 2014. This request would includd,
but not necessarily be limited to, copies of checks evidencing these payments/transfers.

Copies of all documents which pertain or relate to the sale of any item of Equipment ok
Inventory of Judgment Debtors between January 1, 2011 and December 1, 2014. Thi
request would include, but not necessarily limited to, copies of any and all bills of sale,
contracts, or invoices related to said sale.

1’24
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Copies of all correspondence between Judgment Debtors and any third party regarding
lease or sale of Debtors Business's Inventory or Equipment. This request is limited 14
such correspondence between January 1, 2011 and December 1, 2014.

ot

A list of the names, addresses and telephone numbers of Judgment Debtors employee
from January 1, 2011 through December 1, 2014.




STATE OF IDAHO
COUNTY
PAUL W. DAUGHARTY LD, " OF KOOTEN A 55
PAUL W. DAUGHARTY, P.A.
Attorney at Law WI4DEC 19 PM 3: 27
110 E. Wallace Avenue
Coeur d'Alene, ID 83814
Telephone No.: (208) 664-3799
Facsimile No.: (208) 666-0550 BEPUTY
E-mail: paul@pdaughartylaw.com
ISB# 4520

CLERK DISTRICT coygy
L

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ROBERT WOLFORD, CASE NO. CV-14-4713
Plaintiff, AFFIDAVIT OF PAUL W.
V. DAUGHARTY IN SUPPORT OF
MOTION TO QUASH ORDER FOR
SHAWN MONTEE and HEATHER MONTEE, EXAMINATION OF JUDGMENT
husband and wife; SHAWN MONTEE, INC,, an DEBTORS

Idaho corporation dba SHAWN MONTEE TIMBER
COMPANY; and ABCO WOOD RECYCLING,
LLC, an Idaho limited liability company,

Defendants.

STATE OF IDAHO )
SS.

County of Kootenai )

PAUL W. DAUGHARTY, being first duly sworn upon oath, deposes and says:

1. I am the attorney for the above-named Defendants in the above-entitled matter. I
am personally familiar with the documents and issues in this matter and I am make this Affidavit
of my own personal knowledge.

2. I submit this Affidavit in support of Defendants, Shawn Montee and Heather
Montee (collectively ‘Montee™) Motion to Quash the Order for Examination of Judgment Debtors
entered by this Court on December 1, 2014.

AFFIDAVIT IN SUPPORT OF MOTION TO QUASH ORDER
FOR EXAMINATION OF JUDGMENT DEBTORS - |
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3. Attached hereto as Exhibit “A” is a true and correct copy of the opinion issued by
the Idaho Supreme Court in Reed v. Reed, Supreme Court Docket No. 41013-2013, 2014 Opinion
No. 128 (December 2, 2014).

4, It is respectfully submitted that Plaintiff, Robert Wolford has knowingly failed to
comply with the requirements of Idaho law, including but not otherwise limited to Idaho Rule of
Civil Procedure 54(a), Idaho Code §11-501 and Idaho Code §11-502, and the Order issued by this

-

Court on December 1, 2014 and based upon the Motion filed on or about November 24, 2014
should be quashed.
DATED this O day of December, 2014.
PAUL W. DAUGHARTY, P.A.

By:?" e AR

PAUL W. DAUGHARTY, Attorney for Defendants

SUBSCRIBED AND SWORN TO before me this JO day of December, 2014.

Wiy, NOTARY PUBLIC in and }E‘r the State of Idaho

SohKAY ."l% | Residing at: imt Lo
SR % My Commission Expires:  Q-F-20\8
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CERTIFICATE OF DELIVERY

I hereby certify that I caused to be
served a true and correct copy of the
foregoing on this _te  day of
December, 2014, to:

Aol A DHeamaaan
IVialR AL LaugEoscll

Jason M. Gray
WITHERSPOON KELLEY
Attorneys & Counselors

608 Northwest Blvd., Suite 300
Coeur d’Alene, ID 83814

Honorable John T. Mitchell
Kootenai County Courthouse
324 West Garden Avenue
Coeur d’Alene, Idaho 83816

[ ] ViaMail, postage prepaid thereon
[‘/} Via Facsimile: 208-667-8470

[ Via Hand Delivery

[1]

Via E-Mail: mae@witherspoonkelley.com

[\/f Chamber Copy Via Hand Delivery
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IN THE SUPREME COURT OF THE STATE OF IDAHO

Docket No. 41013-2013

STEPHANIE M. REED, )
) Coeur d’Alene, September 2014
Plaintiff-Respondent, ) Term
)
V. ) 2014 Opinion No. 128
)
SCOTT AVERY REED, ) Filed: December 2, 2014
)
Defendant-Appellant. ) Stephen W. Kenyon, Clerk
)

Appeal from the District Court of the First Judicial District of the State of Idaho,
in and for Kootenai County. Hon. Michael J. Griffin, District Judge; Hon. Scott
L. Wayman, Magistrate Judge.

The judgment of the district court is affirmed in part and vacated in part.

Dan J. Rude, Coeur d’ Alene, argued for appellant.’

Suzanna L. Graham, Suzanna L. Graham Attorney At Law PC, Coeur d’Alene
and Mark Alan Ellingsen, Witherspoon Kelly, Coeur d’Alene, argued for
respondent.

EISMANN, Justice.
This is an appeal out of Kootenai County from the decision of the district court upholding
the judgment of the magistrate court in a divorce action. We vacate four parts of the decision

and remand for further proceedings. We affirm the other challenged provisions of the decision.

L
Factual Background.

Scott Avery Reed (Father) and Stephanie M. Reed (Mother) were married in 1993, and
during their marriage they had three children who were bormn between 1996 and 2004. On

! Michael G. Palmer, Coeur d’Alene, represented Father in this litigation until he withdrew on August 2, 2011. Mr.
Rude appeared as counsel for Father on August 19, 2011.

Exhibit ‘A

Wolford vs. Montee Supreme Court Docket #42719 230 of 332



December 22, 2009, Mother filed for divorce. They agreed that there were irreconcilable
differences between them that justified terminating their marriage. The remaining issues were
tried in the magistrate court on January 13 and 14, 2011.

On February 24, 2011, the magistrate court entered a document titled “Judgment for
Attorney’s Fees,” which stated that it granted Mother a judgment against Father in the sum of
$10,000 for attorney fees. On the same date, it also entered a document titled “Judgment for
Equalization of Property Settlement,” which stated that it granted Mother a judgment against
Father in the sum of $198,642.00 to equalize the division of community property.”

On January 28, 2011, the court orally announced its findings of fact and conclusions of
law on the record. On April 7, 2011, the court filed a document titled “Findings of Fact,
Conclusions of Law and Final Decree of Divorce,” which stated that “[t]he attached Oral
Pronouncement transcribed shall constitute the Findings of Fact, Conclusions of Law and Final
Decree of Divorce.” Attached to the document was a transcript of the proceedings on January
28, 2011, during which the court orally announced its decision.’

Father filed motions asking the court to reconsider its findings and conclusions and to
make additional findings. They were heard on April 22, 2011, and on May 11, 2011, the court
entered its order modifying the custody schedule for spring break; refusing to modify the
Father’s obligation to pay for health insurance on the children; specifying when Father’s child
support obligation would commence; ordering the parties to sign all documents necessary to

execute the property division and to sign quitclaim deeds to effectuate transfers of community

property; and awarding Mother the current balances in specified accounts.

2 Neither document constituted a judgment because they did not comply with Rule 54(a) of the Idaho Rules of Civil
Procedure. That rule provides that a “judgment shall not contain . . . the record of prior proceedings.” LR.C.P.
54(a) (2010). Both documents included the following recitation of prior proceedings:

This cause came on regularly for Trial before the undersigned District Judge, of the above-entitled
Court on the 13th day of January, 2011, Decision hearing being held on the 28th day of January,
2011. Present was the Plaintiff, STEPHANIE M. REED, by and through her Attorney of Record,
SUZANNA L. GRAHAM, and the Defendant, SCOTT AVERY REED, by and through his
Attorney of Record, MICHAEL G. PALMER.

3 The document did not constitute a judgment because it did not comply with Rule 54(a) of the Idaho Rules of Civil
Procedure. That rule provides that a “judgment shall not contain . . . the court’s legal reasoning, findings of fact, or
conclusions of law.” LR.C.P. 54(a)(2010). The attached transcript included not only a recitation of prior
proceedings, the magistrate court’s legal reasoning on various issues, and its findings of fact and conclusions of law,
but it also included the court’s dialogue with counsel and its comments to the parties.

2
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On June 20, 2011, the magistrate court entered a document titled “Amended Final Decree
of Divorce.” It incorporated by reference the court’s oral pronouncements on January 28, 2011,
and the “Findings of Fact, Conclusions of Law and Final Decree of Divorce” entered on April 7,
2011. It then set forth that the parties were granted a divorce, the provisions for child support
and custody, the real and personal property awarded to each party, the payment to be made by
Father to equalize the division of the community property, and the award to Mother of attorney
fees in the sum of $10,000.* On July 25, 2011, Father filed a notice of appeal from this
purported judgment.

Mother obtained a writ of execution to enforce the purported judgment entered on
February 24, 2011, in the sum of $198,642.00, plus interest, and the purported judgment entered
on the same date for $10,000 in attorney fees, plus interest. She sought to execute upon the
community property stock awarded to Father from the two corporations, but the writ was
returned unsatisfied because the corporations had not issued any stock. The two corporations
were Mountain Health Care, Inc., which owned the building in which Father practiced medicine,
and Mountain Health Services, P.C., which was the medical practice for which Father worked.
Mother sought an order requiring the corporations to issue stock to Father and to deliver the
stock to the sheriff. After the matter was argued, the magistrate entered an order on September
9, 2011, granting the motion. On October 25, 2011, Father filed an amended notice of appeal
adding the order as a matter he was appealing. He later filed three more amended notices of
appeal, the last being on April 20, 2013.

The appeal was heard by the district court, and on April 5, 2013, it entered its decision on
appeal. It affirmed all aspects of the magistrate court’s purported judgment except the dates of
the qualified domestic relations orders. The district court held that the orders incorrectly listed
the date of the parties’ divorce as June 20, 2011 (the date of the document titled “Amended Final

Decree of Divorce”) and that the correct date was January 14, 2011 (the date the magistrate

* The document did not constitute a judgment because it did not comply with Rule 54(a) of the Idaho Rules of Civil
Procedure. It included a recitation of prior proceedings, and the magistrate court’s findings of fact and conclusions
of law that were orally announced on January 28, 2011, were incorporated by reference. It also incorporated an
attached schedule of property that included the parties’ contentions as to dates of acquisition and values of various
items of property and the party to whom they wanted the property awarded.

3
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orally stated that the parties would be deemed divorced based upon their stipulation at the close

of the trial that they wanted to be divorced).” Father then timely appealed to this Court.

II.
Standard of Review.

In an appeal from a district court’s determination of a case appealed to it from the
magistrate court, we review the decision of the district court to determine whether it correctly
applied the applicable standard of appellate review. Peterson v. Petersbn, 156 Idaho 85, 88, 320
P.3d 1244, 1247 (2014).

Did the District Court Err in Affirming th(IeI lf;lagistrate Court’s Valuation and Award of
the Shares of Stock in Mountain Health Care, Inc.?

a. Valuation of Mountain Health Care, Inc. Father had interests in two
corporations—the professional corporation named Mountain Health Services, P.C., for which he
practiced medicine and the corporation named Mountain Health Care, Inc., which owned the
land, building, and some equipment leased to the professional corporation. Neither corporation
had issued stock at the time of trial, but Father was entitled to 22.97% of the shares of stock in
Mountain Health Care, Inc. His interest in both corporations was community property.

The market value of Mountain Health Care, Inc., was determined by deducting its
liabilities from the market value of its assets. Father called an expert who testified as to the
market value of the corporation and Father’s interest in it. The expert prepared an exhibit listing
the values of categories of assets, the amounts of categories of liabilities, and the net asset value.
The magistrate court found this expert very credible. With respect to the value of the
corporation’s real property, the expert stated that he was not qualified to perform real estate
appraisals, so he used the market value determined by the real estate appraiser called by Father,
which was $2,500,000. The real estate appraiser called by Mother testified that the value of the
real property was $4,850,000, which testimony the court found more credible. The expert called

> An oral statement by the court or even a stipulation by the parties does not constitute the termination of the
marriage. A marriage continues until the entry of a final judgment terminating it. Suter v. Suter, 97 Idaho 461, 466,
546 P.2d 1169, 1174 (1976); L.C. §§ 32-601, 32-602.

4
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by Father testified on cross-examination that if the value of the real property was $4,850,000, the
value of the corporation would be $2,795,147 and the value of Father’s 22.97% interest would be
$642,045. The court found that the market value of Father’s interest in the corporation was
$642,045.

On appeal to the district court, Father challenged the valuation of his interest in Mountain
Health Care, Inc., and he makes several of the same challenges on this appeal. “A trial court’s
findings of fact will not be set aside on appeal unless they are clearly erroneous.” Camp v. East
Fork Ditch Co., Ltd., 137 Idaho 850, 856, 55 P.3d 304, 310 (2002). In applying that principle,
the appellate court cannot reweigh the evidence, judge the credibility of the witnesses, or
substitute its view of the facts for that of the trial court. Argosy Trust ex rel. Andrews v.
Wininger, 141 Idaho 570, 572, 114 P.3d 128, 130 (2005). It is the responsibility of the trial court
to judge the credibility of witnesses and weigh conflicting evidence. Bream v. Benscoter, 139
Idaho 364, 367, 79 P.3d 723, 726 (2003). The appellate court’s role is simply to determine
whether there is evidence in the record that a reasonable trier of fact could accept and rely upon
in making the factual finding that is challenged on appeal. Miller v. Callear, 140 Idaho 213, 216,
91 P.3d 1117, 1120 (2004). The district court on appeal reviewed the record and concluded that
the magistrate court’s valuation of the corporation was supported by substantial and competent
evidence. Father contends that the district court erred in its analysis.

1. Valuation of real property. The primary asset of the corporation was the real
property that it owned. Mother called a real estate appraiser to testify as to its market value. He
had appraised the property in February 2009 on behalf of a bank, and he testified that as of
February 2009, the market value of the real property was $4,816,000. Mother also questioned
him about the report prepared by the appraiser that Father intended to call as a witness, and he
pointed out various criticisms as to that appraiser’s analysis. On cross-examination, the
appraiser called by Mother testified that the best way to obtain an opinion as to the current
market value would be to do a new appraisal; that he was not retained to do a new appraisal; and
that he could not say that the market value of the property at the time of trial was $4.8 million.
On redirect, he testified that in preparation for testifying he had pulled the data sheets used for
appraisals done on other medical buildings sold during the period from October 2009 through
December 2010 and that the value per square foot of those buildings was higher than the value

per square foot of the corporation based upon his February 2009 appraisal. The real estate
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appraiser called by Father testified that the market value of the corporation’s real property was
$2,500,000. The appraisal report stated that the effective date of that appraisal was July 28,
2010.

The magistrate court held that the real estate appraiser called by Mother was more
credible than the appraiser called by Father, primarily because of his demeanor during cross-
examination and his use of only distressed sales in Shoshone county as comparable sales rather
than considering sales between willing sellers and buyers in and around the region. The court
found that the value of Father’s interest in the corporation was $642,045.

In a divorce action, the community property assets are to be valued as of the date of the
divorce trial. Suter, 97 Idaho at 466, 546 P.2d at 1174.° The court recognized that neither
appraiser offered an opinion as to the market value as of the date of the divorce trial, but it
correctly stated that it had to decide the case based upon the evidence it had.

Father argues that when the appraiser called by Mother performed his appraisal, there
was a planned addition to the building and he based his appraisal on the addition being
completed according to its plans. The proposed, two-story addition would add 7,595 square feet
to the building, with 2,875 of the square feet being unfinished and used for records storage.
However, the addition actually built contained 382 fewer square feet. Father argues that if the
value per square foot of the proposed addition was calculated based upon the value of the
proposed addition as determined by Mother’s appraiser in 2009 and that value per square foot
was multiplied by the reduced square footage, the value of the building should be reduced by
$70,505.70. No expert so testified, nor did any expert testify that every square foot of the
addition had the same value.

Father next argues that the magistrate court erred in considering that the corporation had
insured the building for $3,750,000 after Father had received the appraisal report from his
appraiser that the market value of the real property was $2.5 million. The court found that the
appraiser’s opinion held little weight in light of the opinion of Mother’s appraiser, whom the

court found to be a very credible witness, and the amount of insurance purchased by the

® There are exceptions to this rule. The parties may stipulate to an earlier valuation date, Sword v. Sweet, 140 Idaho
242, 253, 92 P.3d 492, 503 (2004); the valuation date will be before the trial if the trial court enters a partial final
judgment terminating the marriage in order to expedite the later resolution of the property distribution issues,
Brinkmeyer v. Brinkmeyer, 135 Idaho 596, 599-600, 21 P.3d 918, 921-22 (2001); and the trial court may retain
jurisdiction to value retirement benefits after the actual date of divorce, Hunt v. Hunt, 137 Idaho 18, 21, 43 P.3d 777,
780 (2002).

6
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corporation on the building. Father argues that the insurance policy shows that it was
replacement cost insurance, which is not the measure of market value.

Although the magistrate court considered the amount of the insurance purchased on the
building, it stated, “I find, based on the testimony here, that [Mother’s appraiser’s] appraised
value is the most credible evidence that I have.” Afier discussing that appraiser’s testimony
regarding reviewing the per-square-foot value of other medical buildings that had been sold in
recent years, the court again stated, “based on the totality of the evidence,” that the opinion of
Mother’s appraiser “regarding the value is still the most credible evidence that I have concerning
the present fair market value, as of the date of the divorce, of the building.” The court concluded
that it did not have information regarding how the corporation arrived at the amount of insurance
to purchase, but it did have evidence as to how Mother’s appraiser arrived at his opinion as to
value. The court then stated that I still find that [Mother’s appraiser’s] valuation is the correct
one and the most accurate one as of the date of divorce.”

The magistrate court based its valuation of the real property upon the testimony of the
appraiser called by Mother. The court found that the opinion of Father’s appraiser was not
credible and that the opinion of Mother’s appraiser was the most credible evidence it had. The
court also noted that it had to decide the case based upon the evidence it had.

2. Valuation of equipment. Father called the clinic manager to testify regarding various
issues unrelated to the value of the Mountain Health Care, Inc.’s equipment. During her
testimony she stated that she was the records custodian for both that corporation and the
professional corporation. Father told her there had been testimony about some equipment leases
and that there had been an issue about some unidentified lease. She was then asked whether she
knew what Father was talking about, and she answered, “No.” She then added that the
corporation owns the x-ray equipment and leases it to the professional corporation. Father asked
whether that lease had ever been challenged by a lender or other financier, and she replied that to
her knowledge it had not.

On cross-examination, Mother asked, “Do you have any idea what the fair market value
of the x-ray machine is?” to which the manager replied: “I’m gonna say probably they—I'm
gonna say around 50,000 maybe. I don’t know for sure.” Mother then asked, “The only assets
held by [Mountain Health Care,] Inc. [are] basically the building, the land and the x-ray

machine?” to which the clinic manager answered, “Right.”

7
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After the clinic manager testified, Father called the expert who would testify about the
value of the corporation. As stated above, that expert had prepared an exhibit listing the values
of categories of the corporation’s assets and the amounts of its liabilities, and that exhibit was
admitted into evidence. The categories of assets listed on that exhibit included “Office
Equipment,” “Medical Equipment,” and “Total Equipment.” The expert determined the
corporation’s assets and liabilities as reported in its financial statements dated December 31,
2009, and then in his November 11, 2010, report he estimated the values of those assets as being
70% of their book value. The book value of the office equipment was $112,691, the book value
of the medical equipment was $235,393, and the estimated total value of both categories of
equipment was $243,659. The magistrate court found the expert’s testimony to be credible and
found that the market value of the corporation was as he testified based upon the exhibit, but
with the market value of the real property being as testified by Mother’s appraiser. Therefore,
the court found that the corporation had office and medical equipment with a combined market
value of $243,659.

Father contends that the district court erred in finding that this value was supported by
substantial and competent evidence. We disagree. Father called the expert to testify as to the
market value of the corporation, based upon the values of the corporation’s assets and the
amounts of its liabilities. The clinic manager testified that the corporation currently insured the
contents of the building for $387,400, which she understood to be the value of the contents of the
building. The various items that comprised the office equipment and medical equipment were
not identified. Father did not offer any evidence that the corporation had disposed of its office
equipment or any of its medical equipment since 2009, nor was there any evidence of a change in
its business that would indicate that it had disposed of any equipment. The clinic manager’s
answer to Mother’s question that the corporation’s only assets were “basically” the land, the
building, and the x-ray machine could have been construed to mean that they were the most
valuable or significant individual assets. With respect to the value of the x-ray machine, the
clinic manager stated that it was “around 50,000 maybe. I don’t know for sure.” There was
conflicting evidence on this issue, and the magistrate court could weigh the evidence and
consider reasonable inferences to conclude that the corporation had equipment with a market

value of $243,659.
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3. Cash on hand and accounts receivables. The exhibit prepared by Father’s expert
listed the assets of the corporation as including “Cash & Cash Equivalents” with a value of
$125,590 and “Uncollected Accounts Receivable” with a value of $5,637. Father argues that the
evidence did not establish those values as of January 13 and 14, 2011. These values were in the
expert’s exhibit, which was admitted into evidence by stipulation of the parties. Although the
values in the exhibit were determined as of December 31, 2009, Father did not offer any
evidence showing that the values had decreased by the time of the trial. The magistrate court
was entitled to make its decision on the evidence admitted during the trial, and it could
reasonably infer that Father would have offered evidence of any material change in those values
between December 31, 2009, and the trial.

4. Long-term debt. The exhibit prepared by the expert Father called to testify about the
value of the corporation included a liability list titled “Long Term Debt,” and it stated that such
debt was $2,383,252, based upon the corporation’s financial statements dated December 31,
2009. In cross-examining the clinic manager, Mother raised the issue of the corporation’s
current long-term debt and asked: “How much is the current loan amount on the building? 1
hate to just throw that at you. I know there’s an exhibit somewhere, but I know you can
probably just tell us.” The clinic manager answered, “It’s about—it’s 2.8 million.” Mother then
stated: “And that—you sent me [a] statement, I think, a month ago. So, that would be the most
current; is that correct?” and the clinic manager answered: “Right. Yes.” The magistrate court
found that the long-term debt of the corporation was $2,383,252.

In his motion for reconsideration, Father pointed out that the financial statements showed
“the long term debt amount of $2,383,282.00 was what was owed as of the end of 2009 and not
as of the date of the trial” and that the clinic manager “testified that the current loan against the
building was in the amount of $2,800,000.00,” which would reduce the market value of the real
property. In denying the motion, the magistrate court simply stated that it “valued these assets
based on the evidence that had been presented at trial by both sides” and that it found, “after
reviewing the transcript and the record, that those values were supported by substantial evidence
in the record.” The magistrate court did not mention the testimony of the clinic manager or the
fact that the long-term debt figure relied upon by the court was the amount owing about one year

prior to trial.
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On appeal to the district court, Father argued that the magistrate court erred in failing to
value the property as of the date of the trial because it failed to take into account the
uncontradicted evidence of the clinic manager. Father wrote in his brief:

The uncontradicted evidence introduced at trial established that Mountain Health
Care, Inc., owed at least $400,000.00 more as of the date of trial than the amount
Judge Wayman found it owed. ... The uncontradicted evidence at trial from Ms.

Olson was that the only asset that Mountain Health Care, Inc., had other than the
wnrth <O NN NN
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Although the district court did not expressly address this argument based upon the clinic
manager’s testimony, it upheld the magistrate court’s valuation, stating, “The exact value of most
of the parties’ assets and debts as of the date of trial is impossible to establish with mathematical
precision.”

In determining the value of the corporation, the magistrate court relied upon testimony
regarding the balance of the corporate debt owing on the real property as of December 31, 2009,
which was over one year prior to the trial, even though there was testimony from the clinic
manager, elicited by Mother, that the balance owing on the debt as of the date of trial was
significantly greater. “This Court has held that the trial court must accept as true the positive,
uncontradicted testimony of a credible witness, unless his testimony is inherently improbable or
impeached.” Russ v. Brown, 96 Idaho 369, 373, 529 P.2d 765, 769 (1974). The magistrate court
made no findings regarding the credibility of the clinic manager. Therefore, the district court
erred in affirming the magistrate court’s findings as to the value of the corporation.

The case must be remanded to the magistrate to make a finding as to whether or not the
clinic manager’s testimony was credible. If so, then the court must adjust accordingly the value
of the corporation and the debt owing by Father to equalize the division of community property
and debts. The court may base its additional findings upon the evidence presented during the
trial or, in its discretion, it may take such additional evidence as it deems necessary.

5. Discount of stock value the lack of a readily defined market and minority
interest. Father contends that the magistrate court erred in failing to discount the value of
Father’s interest in the corporation to take into account the lack of marketability of the stock and
his minority interest in the corporation. On appeal to the district court, Father argued that the
magistrate court erred in failing to “discount the shares either because of the lack of a readily

defined market for the shares nor [sic] because the shares represented a minority interest in the
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corporation.” He admitted that “[nJo expert was called concerning the amount of the discount
which should be applied to Mountain Health Care, Inc., stock,” but he argued that the court
should have applied a discount that was consistent with the testimony of one of Father’s experts
regarding the discount that should be applied to the value of the professional corporation’s stock.
There was no evidence that the expert’s opinion as to the discounts in the value of the stock in
the professional corporation should apply to both corporations. The district court did not err in
failing to reverse the magistrate for failing to rule in Father’s favor regarding an issue on which
no evidence was presented at the trial.

b. Award of the stock in Mountain Health Care, Inc., to Father. The magistrate
court awarded the stock in Mountain Health Care, Inc., to Father and granted Mother a monetary
judgment to equalize the division of the community property. The court found that the net value
of the community estate was $1,256,211, and it awarded the community interest in both
corporations to Father as he was the party who would have the continued interest in the medical
practice and building. The court found that “it would be incredibly wasteful to try and force a
physician of his experience to try and sell that interest in a medical practice.” As a result of
awarding Father those assets, it was necessary to grant Mother a monetary judgment against him
in order to make the division of community property and debts substantially equal.

Father listed as an issue on appeal to the district court that the magistrate court erred in its
“yaluation and award” of the shares of stock in Mountain Health Care, Inc. In his brief, Father
did not include any argument that the magistrate court abused its discretion in awarding him the
stock in the corporation rather than ordering the stock sold and dividing the proceeds. He argued
that the court’s valuation of the stock should be set aside because it was not accurate; that the
substantial value of the shares also requires setting aside the monetary judgment; and that if on
remand the magistrate court decides to award the stock to Father it should have a further
evidentiary hearing to receive additional evidence as to the assets and debts of the corporation
and the minority shareholder and lack of marketability discounts. He concluded by stating, “The
holding in Simplot [v. Simplot, 96 1daho 239, 526 P.2d 844 (1974)] would also not prohibit [the
magistrate court] from ordering that the shares of stock be sold instead of holding a further
hearing on the share value and this option should be left open for [the court].”

On appeal, the district court affirmed the award of the stock to Father with a monetary

judgment to Mother, correctly stating, “Because of the nature of the parties’ community assets
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and debts the court decided that it was not possible to divide the property without an equalization
payment.”

On appeal to this Court, Father lists as an issue on appeal that the district court erred in
affirming the magistrate court’s “valuation and award” of the stock. However, Father again does
not make any argument that the magistrate court abused its discretion in awarding the stock to
him. He again simply states that if the matter is remanded to the magistrate court to take further
evidence as to the value of the corporation, the Simplot opinion would not prohibit the court from
ordering the stock sold.

To the extent that Father contends that the magistrate court abused its discretion in
awarding him the stock and granting Mother a monetary judgment to make the community
property division substantially equal, he has waived that issue because he did not support it with
argument and authority. Bolognese v. Forte, 153 Idaho 857, 866, 292 P.3d 248, 257 (2012).

Did the District Court Err in Affirming;ile Magistrate Court’s Valuation of the
Commercial Lot in Pinehurst?

The parties owned a commercial lot in Pinehurst which the magistrate court valued at
$15,200 and awarded to Father. On appeal to the district court, Father contended that the value
was not supported by any testimony and that Mother’s counsel admitted in open court that the
value of the lot was $10,000. The district court did not expressly address the issue on appeal, but
it concluded that “[t]here was substantial competent evidence to support the trial court’s
valuation of the parties’ real properties.”

On appeal to this Court, Father contends that Mother did not express an opinion as to the
market value of this real property. His contention is incorrect.

At the beginning of the trial, Mother’s attorney provided the magistrate court with
Court’s Exhibit 1, which was a Joint Inventory of Property, listing each party’s contention as to
value of most of the items of property and to whom each item should be awarded. Before calling
Mother to testify, her counsel stated: “And, Judge, we have agreed that she’s gonna go through
the property list, and then Dr. Reed’s gonna go through the property list, and give their values
and what they want the award to be.” Mother began testifying about her opinion of the values of

the various items listed. Item No. 13 on the Joint Inventory of Property is the Pinehurst
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commercial lot with a value listed by Mother as $15,200.00. With respect to that property,
Mother testified as follows:

MISS GRAHAM: Q. And item No. 13, what’s that item?

MOTHER: A. That is a commercial lot right in the—at the one stop sign in
Pinehurst um, that we bought with my mother-in-law and another couple. Um, so
we’re one—we are one-third owners of it. Um, we paid cash for it. It has since
gone down significantly in value. And that number, I believe, we came up with
just based on the tax assessments. There wasn’t anything for our appraiser to uh,
relate it to, compare it to.

MISS GRAHAM: Q. So, we just did the tax assessment notice and divided by
three? So, that’s just—

MOTHER: A. Yes.

MISS GRAHAM: Q. —the tax—

MOTHER: A. Yes.

MISS GRAHAM: Q. —assessed value—

MOTHER: A. Yes.

MISS GRAHAM: Q. —divided by three?

MOTHER: A. Ibelieve so.

MISS GRAHAM: Q. Okay. And nothing’s owed on that property?

MOTHER: A. No.

Mother’s reference to “that number” was obviously the value listed on the Joint Inventory
of Property for the Pinehurst property. In context, the magistrate court could reasonably interpret
her testimony as stating that her opinion as to the market value of the property was the value
listed on the Joint Inventory of Property.

Both Father and his attorney discussed Mother’s testimony to the amount of $15,200.00.
During his direct examination, Father’s attorney asked him, “She’s valued [the Pinehurst
Property] at 15,200. Do you disagree with that?” Father responded, “Um, I—to me it is not
worth 15,200.” This exchange supports the fact that the tax value of the property to which
Mother testified was $15,200.00.

“This Court has followed the rule that the owner of property is qualified to testify to its
value.” Empire Lumber Co. v. Thermal-Dynamic Towers, Inc., 132 ldaho 295, 306, 971 P.2d
1119, 1130 (1998). Mother was an owner of the property. The magistrate court’s factual finding
as to the value of the property Was based on substantial and competent evidence, and the district
court did not err in affirming it.

Father also argues on appeal: “Ms. Reed, through Ms. Graham, admitted that the lot was
worth $10,000.00 and should be awarded to Dr. Reed at that value. This admission was accepted
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by Dr. Reed. An admission made by an attorney at trial is binding on his or her client as a
solemn admission.” This assertion by Father is factually incorrect, and Father does not include
the entire verbal exchange in his brief on appeal.

The parties owned a one-third interest in the Pinehurst commercial property, and Father’s
mother owned a one-third interest, as did another couple. During his direct examination, Father
testified that he wanted the property awarded to Mother. As Father’s counsel continued to
question him about the property, the following exchange occurred:

FATHER: A. And if I had to put a value on it, I would accept that piece of

property at 10,000. I—if the Court were to say, well, the value’s $10,000 and we

can award it to Reed, I would be pleased with that. To me that’s what it’s worth.

MR. PALMER: Q. Okay.

MISS GRAHAM: We’ll stipulate to that, Judge.

THE COURT: Stipulate to what?

MISS GRAHAM: $10,000 to Dr. Reed. We didn’t know what the value was.

FATHER: A. I did not—if I can state—make a statement that the Court was

awarding that to me uh, we could—stipulate, I don’t mind stipulating the value at

$10,000. Ihope we’re not stipulating that I desire that piece of property.

MISS GRAHAM: Oh, okay. Sounded like that, but I guess not.

In his brief on appeal, Father omitted Father’s and Miss Graham’s last statements quoted
above. The stipulation was that the lot would be valued at $10,000 if it was awarded to Father.
He refused to accept the stipulation because he did not want the lot to be awarded to him. As the
magistrate court noted during the hearing on the parties’ motions for reconsideration, “there was
an offer through Miss Graham to stipulate that, that value be $10,000. But it was never accepted
by Dr. Reed or his attorney.” The district court did not err in affirming the magistrate court’s

valuation of this property.

V.
Did the District Court Err in Affirming the Magistrate Court’s Determination of Mother’s
Annual Income for Calculating Child Support?
At the time of trial, the parties had three minor children. The magistrate court awarded
primary physical custody of the children to Mother and ordered Father to pay child support.

Father challenges on appeal the district court’s affirmance of the magistrate court’s calculation of

Mother’s annual income for calculating child support. Idaho has adopted Idaho Child Support
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Guidelines. ILR.C.P. 6(c)(6). They “apply to determinations of child support obligations
between parents in all judicial proceedings that address the issue of child support for children
under the age of eighteen years or children pursuing high school education up to the age of
nineteen years.” LR.C.P. 6(c)(6) § 2. They provide that “[t]he basic child support obligation
shall be based upon the Guideline Income of both parents, according to the rates set out in the
schedules [set forth in the guidelines].” LR.C.P. 6(c)(6) § 10(a).

After the parties separated, Mother went to work full time (three 12-hour shifts) as a labor
and delivery nurse. She later voluntarily reduced her work hours to 24 hours per week because
the hospital had changed the schedules for full-time labor and delivery nurses so that their shifts
would not be consecutive and would rotate pursuant to a two-week schedule. She thought a
more regular schedule would be better for the children.

The guidelines state, “If a parent is voluntarily unemployed or underemployed, child
support shall be based on gross potential income . . ..” LR.C.P. 6(c)(6) § 6(c)(1). As applicable
to this case, “Determination of potential income shall be made according to any or all of the
following methods, as appropriate: (A) Determine employment potential and probable earnings
level based on the parent’s work history, occupational qualifications, and prevailing job
opportunities and earnings levels in the community.” Id. When a parent is voluntarily
underemployed, the Guidelines do not give the trial court discretion not to impute potential
income.”

The magistrate court found that Mother was voluntarily underemployed, so it was
required to impute income to her. The parties had stipulated to the admission of an exhibit that
showed that Mother’s annual income was $41,042.56 when she worked 24 hours per week.
However, the court misunderstood the testimony and thought that mother was only working 24
hours every two weeks. It stated: “For purposes of computing child support, I’m going to use
the figure set forth on [the exhibit] and impute an additional $20,514 of income for her for
purposes of computing child support. So, her gross income for computing child support will [be]
$41,028.” Thus, after imputing $20,514 of annual income to Mother, the court arrived at a figure

that was less than her actual annual income.

" The Guidelines do provide, “Ordinarily, a parent shall not be deemed underemployed if the parent is caring for a
child not more than 6 months of age.” LR.C.P. 6(c)(6), § (c)(1). None of the children in this case were under six
months of age at the time of the trial.
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On October 21, 2011, Father filed a motion for reconsideration raising various issues,
including explaining how the magistrate court had miscalculated Mother’s actual income. He
argued that using the correct figures, Mother’s annual income would be $68,396.96 per year if
she was working full time. The magistrate court denied the motion for reconsideration regarding
child support.

On appeal to the district court, Father raised the issue and explained the error in the
magistrate court’s calculations. In her answering brief, Mother admitted that the testimony
showed she was working 24 hours per week, that the magistrate court imputed income to her of
$20,514.00, and it then imputed this into her income for a total income of $41,028.00.” The
district court did not specifically address the issue raised by Father. It merely stated: “In
determining an appropriate amount of child support the trial court imputed income to both
parties.”® The district court concluded, “There was substantial competent evidence to support
the court’s findings as to the amount of child support.”

Because the magistrate court’s valuation of Mother’s guidelines income was incorrect,
the district court erred in affirming it. This case will have to be remanded for recalculation of

child support.

VL
Did the District Court Err in Affirming the Magistrate Court’s Award of Attorney Fees
and Court Costs to Mother?

After orally stating its findings of fact and conclusions of law on the record, the
magistrate court stated that it was going to make a partial award of attorney fees to Mother in the
sum of $10,000. It based its decision on Idaho Code section 32-704(3), which reads:

The court may from time to time after considering the financial resources of both
parties and the factors set forth in section 32-705, Idaho Code, order a party to
pay a reasonable amount for the cost to the other party of maintaining or
defending any proceeding under this act and for attorney’s fees, including sums
for legal services rendered and costs incurred prior to the commencement of the
proceeding or after entry of judgment. The court may order that the amount be
paid directly to the attorney, who may enforce the order in his name.

8 The magistrate court also imputed income to Father, finding that he had voluntarily reduced his hours worked.
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LC. § 32-704(3). On February 24, 2011, the court entered a document purporting to be a
judgment against Father for that amount.

On April 22, 2011, Father filed a motion for reconsideration asking that the magistrate
court reconsider, among other things, the “Judgment for Attorney’s Fees.” After a hearing on the
motion, the magistrate court entered an order on November 15, 2011, setting aside the prior
purported judgments for attorney fees. The order added that Mother could pursue her claim for
attorney fees by filing an appropriate memorandum of costs and fees within fourteen days of
November 7, 2011.

On November 21, 2011, Mother submitted a “Memorandum of Costs and Fees,”
requesting $15,718.00 in attorney fees. Father filed an objection, and after the matter was argued
the magistrate court entered a judgment on June 8, 2012, which awarded Mother attorney fees in
the sum of $10,000 and stated that it superseded and replaced any prior award of attorney fees by
the court. On appeal to the district court, Father argued that the magistrate court erred in making
the award because: (a) Mother failed to file a memorandum of costs within fourteen days after
entry of the “Amended Final Decree of Divorce” filed on June 20, 2011; (b) the only attorney fee
statute mentioned in Mother’s memorandum of costs was Idaho Code section 12-120(3), which
is inapplicable; (c) the facts did not justify the award; (d) the magistrate court abused its
discretion because it mistakenly believed that Mother’s annual income was only about $20,000;
and (e) Mother had the ability to pay her own attorney fees.

The district court affirmed the award, ruling that the magistrate court did not abuse its
discretion in making the award, it was supported by substantial and competent evidence, the
memorandum of costs was filed within the time frame stated by the district court, it was not
necessary for Mother to be a prevailing party, and the statute was designed to insure that both
parties in a divorce action had a fair opportunity to present their cases to the court. On appeal to
this Court, Father repeats the arguments made to the district court.

a. Failure to timely file 2 memorandum of costs. The magistrate court ruled that if
Mother desired to renew her request for an award of attorney fees, she had to file a memorandum
of costs within fourteen days of November 7, 2011, and she did so on November 21, 2011.
Father contends that the filing of the memorandum of costs was untimely under Rule 54(d)(5) of
the Idaho Rules of Civil Procedure, which provides that a memorandum of costs “may not be

filed later than fourteen (14) days after entry of judgment.” He states that “[tjhe last judgment
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(and the only final judgment from Dr. Reed’s perspective) which was filed in the case was the
Amended Decree of Divorce which was entered on June 20, 2011.” Father’s argument fails for
two reasons. First, the document did not constitute a judgment.’ Second, Rule 54(d)(5) does not
apply to the award of attorney fees under Idaho Code section 32-704. Rule 54(d) applies to the
awarding of costs and attorney fees to the prevailing party or parties in a civil action. I.R.C.P.
54(d)(1), 54(e)(1). To be awarded attorney fees under section 32-704, a party need not be a
prevailing party.

The statute allows a court to make an award of reasonable attorney fees “from time to
time after considering the financial resources of both parties and the factors set forth in section
32-705, Idaho Code.” Before making an award, the court may certainly require the party’s
attorney to submit a document providing a basis for estimating the attorney fees that will be
incurred or substantiating the attorney fees that have been incurred, depending upon when the
award is to be made. However, a memorandum of costs is not a requirement for making an
award of attorney fees under the statute.

b. Mother’s failure to cite Idaho Code section 32-704 in her memorandum of costs.
In Mother’s memorandum of costs, her counsel stated that she had reviewed the entries set forth
in an attached exhibit and that “to the best of my knowledge and belief the descriptions of the
work performed and the fees attributed to the work performed are correct and in compliance with
Idaho Code Section 12-120(3) and I.R.C.P. 54.” Citing KEB Enterprises, L.P. v. Smedley, 140
Idaho 746, 754, 101 P.3d 690, 698 (2004), and Bingham v. Montane Res. Assocs., 133 1daho 420,
424, 987 P.2d 1035, 1039 (1999), Father argues the magistrate erred in awarding the attorney
fees where Mother failed to cite section 32-704 in her memorandum of costs. KEB Enterprises
relies upon Bingham, which relies upon Curr v. Curr, 124 Idaho 686, 864 P.2d 132 (1993). In
Curr we stated: “Idaho Appellate Rule 35(a)(5) requires a statement of the basis for the claim
for attorney fees on appeal to be included in the claimant’s brief. This is necessary in order to
allow the responding party a due process opportunity to challenge such claims.” Id. at 694, 864
P.2d at 140.

Here, considering the history of the attorney fee awards, there is no contention that Father

was unaware that the magistrate court would be awarding the fees under Idaho Code section 32-

? See supran. 4.
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704 or that Mother filed the memorandum of costs to obtain an award under that statute. In his
objection to the requested award, Father wrote: ‘“Primarily, the Defendant has objected to an
award of attorney fees and costs because the evidence at trial did not establish a basis for the
award under this section when considering the factors set forth in 1.C.32-705. The same
objection is again made as to the basis for the award.” The magistrate did not err in awarding the
fees merely because Mother cited the wrong statute in her memorandum of costs.

c. The facts do not support the award. Father argues that the magistrate court erred
because “I.C.32-705(1)(b) requires the Court to consider whether or not the person seeking an
award of attorney fees is unable to support himself or herself through employment.” This
argument is incorrect.

Idaho Code section 32-704 makes two references to Idaho Code section 32-705.'° The
first subsection of section 32-704 provides that a court in a divorce proceeding may order one
spouse to pay temporary maintenance to the other “upon showing made in conformity with
section 32-705.” 1.C. § 32-704(1). The third subsection provides that a court in a divorce
proceeding may order one party to pay reasonable attorney fees to the other, or to the other’s
attorney, “after considering the financial resources of both parties and the factors set forth in
section 32-705.” 1.C. § 32-704(3). To award temporary maintenance, there must be a “showing
made in conformity with section 32-705,” while an award of reasonable attorney fees may be
made only after “considering the factors set forth in section 32-705.” (Emphases added.) The
difference in language is significant.

Section 32-705 contains two subsections. The first one states: “Where a divorce is

decreed, the court may grant a maintenance order if it finds that the spouse seeking maintenance:

1° The relevant portions of Idaho Code section 32-704 state:

1. While an action for divorce is pending, the court may, in its discretion, on the motion of either
party and upon showing made in conformity with section 32-705 or section 32-706, Idaho Code,
whichever be appropriate, order the payment of temporary maintenance of either spouse by the
other or temporary support of a child of the marriage, in amounts and on terms just and proper
under the circumstances.

3. The court may from time to time after considering the financial resources of both parties and the
factors set forth in section 32-705, Idaho Code, order a party to pay a reasonable amount for the
cost to the other party of maintaining or defending any proceeding under this act and for attorney’s
fees, including sums for legal services rendered and costs incurred prior to the commencement of
the proceeding or after entry of judgment. The court may order that the amount be paid directly to
the attorney, who may enforce the order in his name.

19

Wolford vs. Montee Supreme Court Docket #42719 248 of 332



(a) Lacks sufficient property to provide for his or her reasonable needs; and (b) Is unable to
support himself or herself through employment.” I1.C. § 32-705(1) (emphasis added). This
subsection does not state factors to consider; it states mandatory factual findings for making the
award. The award can be made only if the court “finds” those two factual circumstances exist.
However, the second subsection of section 32-705 states that the order “shall be in such amounts
and for such periods of time that the court deems just, affer considering all relevant factors
which may include [seven listed factors].” I.C. § 32-705(2) (emphasis added). This is the only
reference to “factors” in section 32-705. The factors in the list are not factual circumstances that
must be found to exist. They are factual circumstances that the court is to consider.

Thus, in Jones v. Jones, 117 Idaho 621, 790 P.2d 914, (1990), we held: “[T]he trial court
need only consider the factors set forth in I. C. § 32-705 in considering whether to award costs
and attorney’s fees to a party in a divorce action. Idaho Code § 32—705(2) lists the ‘relevant
factors’ in subsections (a) through (f).” Id. at 626, 790 P.2d at 919. Consistent with Jornes, in
Pelayo v. Pelayo, 154 Idaho 855, 303 P.3d 214 (2013), we upheld a spouse’s award of attorney
fees under section 32-704 even though there was no finding that she lacked sufficient property to
provide for her reasonable needs and was unable to support herself through employment, which
would have been required if section 32-705(1) was applicable. Id. at 865, 303 P.3d at 224.
Likewise, in McGriff v. McGriff, 140 Idaho 642, 99 P.3d 111 (2004), we upheld an award of
attorney fees based upon a disparity of income between the two parties. Id. at 653, 99 P.3d at
122.

d. Abuse of discretion. Finally, Father raises several issues which simply amount to
questioning whether the magistrate court abused its discretion in awarding the fees. Idaho Code
section 32-705(2) sets forth factors that the trial court must consider in determining whether to
order one spouse to pay costs and attorney fees to the other in a divorce action. Pelayo, 154
Idaho at 864, 303 P.3d at 223. They are:

(a) The financial resources of the spouse seeking maintenance, including the
marital property apportioned to said spouse, and said spouse’s ability to meet his
or her needs independently;

(b) The time necessary to acquire sufficient education and training to enable the
spouse seeking maintenance to find employment;

(c) The duration of the marriage;

(d) The age and the physical and emotional condition of the spouse seeking
maintenance;

20

Wolford vs. Montee Supreme Court Docket #42719 249 of 332



(e) The ability of the spouse from whom maintenance is sought to meet his or her

needs while meeting those of the spouse seeking maintenance;

(f) The tax consequences to each spouse;

(g) The fault of either party.

I.C. § 32-705(2).

These are factors that must be considered, but the weight to be given each of them is
within the discretion of the trial court. Therefore, the decision to award attorney fees pursuant to
Idaho Code section 32-704 is reviewed under an abuse of discretion standard. Hoskinson v.
Hoskinson, 139 Idaho 448, 465, 80 P.3d 1049, 1066 (2003). To determine whether the trial court
abused its discretion, this Court analyzes: “(1) whether the trial court correctly perceived the
issue as discretionary; (2) whether the trial court acted within the boundaries of its discretion and
consistent with the applicable legal standards; and (3) whether the trial court reached its
determination through an exercise of reason.” Campbell v. Kildew, 141 Idaho 640, 650, 115
P.3d 731, 741 (2005).

Father argues that Mother received a net award of $628,105.00 in property, which
included the equalizing judgment; that it is not apparent from the record that the magistrate court
considered the amount of the child support award; that Mother was able to make payments to her
attorney and to pay $10,000 to a consultant; and that the magistrate court was mistaken as to
Mother’s annual income. None of these arguments show an abuse of discretion except the
magistrate’s error regarding Mother’s annual income.

One of the significant factors relied upon by the magistrate court in deciding to award
attorney fees to Mother was the disparity between the parties’ incomes. The court stated:

Here, looking at these factors I’ve got Mrs. Reed who’s a nurse, but she’s only
working part-time, even though it was full-time. Her actual income is about
$20,000 per year. And she was basically a full-time stay-at-home mom for about
13 years prior to going back to work.

Dr. Reed is a physician working full-time. Has the capability of earning of [sic]
$164,000 a year. And there’s the—he’s got an interest in the medical practice
corporation and the medical building corporation that may generate additional
income.

In exercising its discretion, the court must have an accurate understanding of the factors it
deems to be material. The court incorrectly believed that Mother had an annual income of about

$20,000 per year, when in reality her annual income was slightly over $40,000 per year. We are
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not holding that the difference in income should produce a different result. We would uphold the
magistrate court’s discretion to make the attorney fee award even if it had accurately understood
the amount of Mother’s income. However, it was apparent that the disparity in income was a
significant factor in the court’s decision to make the award. The court stated that “the net effect
of this circumstance if [—would be to require Mrs. Reed to take part of her community property
here and force liquidation of that in order to pay attorney fees, when I have this giant disparity of
income between the two parties.” It then concluded, “And so, I think it is appropriate, given all
of the factors here, given that it was an 18 year marriage, given that the increased income that
Dr. Reed has, that he be required to pay a portion of the litigation costs incurred by Mrs. Reed in
this case.” Although it is unlikely that the court would have declined to award attorney fees
under section 32-704 had it understood that Mother’s actual income was over $40,000 per year,
that decision is within the discretion of the magistrate court. We cannot exercise that discretion
for it.

Therefore, we must hold that the district court erred in failing to find that the magistrate
court did not abuse its discretion in making the award of attorney fees because it was based upon
a misunderstanding of the facts upon which it relied. The award of attorney fees must be vacated
and this case remanded to the magistrate court to exercise its discretion based upon an accurate
view of the facts. Unfortunately, had Mother’s attorney pointed out the magistrate court’s error

when it was addressing the issue, this remand would not have been necessary.

VIIL.

Did the District Court Err in Affirming the Magistrate Court’s Order that Mountain
Health Services, P.C., and Mountain Health Care, Inec., Issue Stock in the Amount of
Father’s Interest in the Respective Corporations and Deliver the Shares of Stock to the
Sheriff?

On February 24, 2011, the magistrate court entered two purported judgments against
Father, one in the amount of $10,000 for Mother’s award of attorney fees and one in the amount
of $198,642.00 to equalize Mother’s award of community property. Neither document
constituted a judgment for failure to comply with Rule 54(a) of the Idaho Rules of Civil

Procedure.'' On April 7, 2011, the court entered a document titled “Finding of Fact, Conclusion

 See supran. 2.
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of Law and Final Decree of Divorce,” which likewise did not constitute a judgment for failure to
comply with Rule 54(a).'> On June 20, 2011, the court entered a document titled “Amended
Final Decree of Divorce,” which also did not constitute a judgment for failure to comply with
Rule 54(a)."

On July 8, 2011, Mother obtained a writ of execution to enforce the two purported
judgments entered on February 24, 2011. She wanted the sheriff to execute upon Father’s shares
of stock in the two corporations, but the writ was returned unsatisfied because the corporation
had not yet issued any stock. On July 18, 2011, she filed a motion requesting, among other
things, an order requiring each of the corporations to issue shares of stock representing Father’s
interest in that corporation and to deliver the shares of stock to the sheriff.

On September 16, 2011, Father filed an objection to the motion stating that “[o]n
February 24, 2011, the Court entered two judgments™; “[n]either of these judgments resolved all
of the claims and issues presented to the Court to decide [and] [n]either were certified as final
under .LR.C.P.54 (b)”; and the “Amended Decree [entered on June 20, 2011,] effectively
resolved all of the issues in the case and would constitute a final judgment as that term is defined
in LR.C.P. 54 (a).”'* Father also argued that “the two February judgments were merged into the
June Amended Decree of Divorce and were no longer in force nor effect as of the date the writ
was obtained.”

The magistrate court apparently granted the motion by order entered on September 30,
2012, but that order is not in the record. On October 23, 2012, Father’s shares of stock in
Mountain Health Care, Inc., were sold by the sheriff at an execution sale to Mother for a credit
bid of $1.00. On the same date, Father’s shares of stock in Mountain Health Services, P.C., were
sold to Frederick Haller for a cash bid of $15,000.

Father made the same arguments summarized above on his appeal to the district court. In
its decision on appeal, the court listed as an issue whether the magistrate court erred when it

ordered Mountain Health Care, Inc., to issue stock to Father and to deliver that stock to the

12 See supran. 3.
13
See supran. 4.
14 As stated above, this document did not constitute a judgment because it failed to comply with Rule 54(a).
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sheriff. However, the court did not specifically address the issue in its decision. In the
conclusion section of its decision, it did state: “The Magistrate reached his decisions on all other
issues through reason and acted within the bounds of his discretion. There was substantial
competent evidence to support those findings and conclusions.”

It is apparent from the above that neither the magistrate court nor the parties were
familiar with the requirements of Rule 54(a) of the Idaho Rules of Civil Procedure and our
decisions interpreting that rule. As stated above, the purported judgments issued on February 24,
2011, were not judgments, because they did not comply with the rule. See Supra nn. 2-4.
Likewise, the “Finding of Fact, Conclusion of Law and Final Decree of Divorce” entered on
April 7, 2011, and the “Amended Final Decree of Divorce” entered on June 20, 2011, were not
judgments because they also did not comply with the rule. Id. A final judgment was not entered
in this case until August 14, 2014, pursuant to an order from this Court conditionally dismissing
the appeal unless a final judgment was entered. Therefore, the district court erred in affirming
the magistrate court’s order that the corporations issue stock and deliver it to the sheriff so that
Mother could execute upon the stock. A writ of execution could not be issued unless there was
an appealable final judgment or a partial judgment certified as final under Rule 54(b) of the
Idaho Rules of Civil Procedure. I.R.C.P. 69(a). Because the execution sales of the stock have
already occurred, the parties will have to address this issue on remand to the magistrate court.
The facts of this case amply illustrate why court and counsel should be aware of the requirements

for a judgment under Rule 54(a).

VIII.
Is Mother Entitled to an Award of Attorney Fees on Appeal?

Mother requests an award of attorney fees on appeal pursuant to Idaho Code section 12-
121. “In order to be eligible for an award of attorney fees under Idaho Code section 12-121, the
party must be the prevailing party on appeal.” Armand v. Opportunity Mgmt. Co., Inc., 155
Idaho 592, 602, 315 P.3d 245, 255 (2013). Both parties prevailed in part, so there is no
prevailing party on appeal.
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IX.
Conclusion.
We affirm the decision of the district court except its affirmance of the magistrate court’s:
(a) award of child support; (b) valuation of Mountain Health Care, Inc.; (c) award of attorney
fees; and (d) order requiring delivery of the shares of stock to the sheriff. Upon remand to the
district court, it shall enter an appropriate decision on appeal so that this case can be remanded to
the magistrate court for further proceedings that are consistent with this opinion. Because both

parties prevailed in part on appeal, we do not award costs or attorney fees on appeal.

Chief Justice BURDICK, Justices J. JONES, HORTON and Senior Justice Pro Tem
WALTERS CONCUR.
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ROBERT WOLFORD,

Plaintiff,
V.

SHAWN MONTEE and HEATHER MONTEE,
husband and wife; SHAWN MONTEE, INC., an
Idaho corporation dba SHAWN MONTEE TIMBER
COMPANY; and ABCO WOOD RECYCLING,
LLC, an Idaho limited liability company,

Defendants.

CASE NO. CV-14-4713

MOTION TO QUASH ORDER FOR
EXAMINATION OF JUDGMENT
DEBTORS

COMES NOW, the above-named Defendants, Shawn Montee and Heather Montee, by and
through their attorney, Paul W. Daugharty of the Law Firm PAUL W. DAUGHARTY, P.A., and
hereby move this Court for an Order quashing the Order For Examination Of Judgment Debtors

entered by this Court on December 1, 2014. The grounds for this motion are as follows:
1. The motion filed by Plaintiff, Robert Wolford did not comply with the
requirements of Idaho Code § 11-502. Specifically, Idaho Code § 11-502 provides in

pertinent part that “after the issuing of an execution against property, and upon proof by

affidavit of a party or otherwise, to the satisfaction of the court or a judge thereof, that any

judgment debtor has property which he unjustly refuses to apply toward the satisfaction of

MOTION TO QUASH ORDER FOR EXAMINATION OF

JUDGMENT DEBTORS- 1
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the judgment, such court or judge, by an order require the judgment debtor to appear at a
specified time and place before such judge, or a referee appointed by him, to answer upon
oath concerning the same.” There was no affidavit submitted by Plaintiff, Robert Wolford
in support of the motion or proof, as required by Idaho Code § 11-502, provided in support
of the motion;

2. It is respectfully submitted that the Court does not have authority under
Idaho Code § 11-502 to require the judgment debtors to “produce for inspection and
copying all documents in their possession, or reasonably available to them, which pertain
or relate to the acts, conduct, or property or the liabilities and financial condition of the
judgment debtors” and provide the same to the law offices of Witherspoon Kelley as set
forth in the Order;

3. The motion filed by Plaintiff, Robert Wolford did not comply with the
requirements of Idaho Code § 11-501. Specifically, Idaho Code § 11-501 provides that
“when an execution against property of the judgment debtor or of any several debtors in
the same judgment, issued to the sheriff of the county where he resides, or if he do [does]
not reside in this state, to the sheriff of the county where the judgment roll is filed, is
returned unsatisfied in whole or in part, the judgment creditor, at any time after such
return in made, is entitled to an order from the judge of the court requiring such judgment
creditor to appear and answer upon oath concerning his property, before such judge, or a
referee appointed by him, . . .” (Emphasis Added). Upon information and belief the only
writs returned as not satisfied were issued upon the Judgments entered on or about
September 26, 2014 that did not comply with Idaho Rule of Civil Procedure 54(a). As
stated by the Idaho Supreme Court in Reed v. Reed, Docket No. 41013-2013, 2014 Opinion
No. 128 (December 2, 2014), citing LR.C.P. 69(a), “a writ of execution could not be issued
unless there was an appealable final judgment or a partial judgment certified as final under
Rule 54(b) of the Idaho Rules of Civil Procedure.” In this case, any writ issued under the

Judgments entered on or about September 26, 2014 are void and unenforceable.
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This motion is made pursuant to Idaho Rules of Civil Procedure 7(b)(1), 7(b)(3), 54(a), 69
and 78, and is supported by the Affidavit of Paul W. Daugharty.

Defendants, Shawn Montee and Heather Montee request attorney’s fees and costs pursuant
to Idaho Code § 12-121 and pursuant to Rule 11(a)(1) and Rule 54 of the Idaho Rules of Civil
Procedure.

Oral argument is hereby requested.

DATED this O day of December, 2014.

PAUL W. DAUGHARTY, P.A.

By: i '“9"‘%

PAUL W. DAUGHARTY

Attorney for Defendants
CERTIFICATE OF DELIVERY
I hereby certify that I caused to be
served a true and correct copy of the
foregoing on this _\o _ day of
December, 2014, to:
Mark A. Ellingsen [ 1 ViaMail, postage prepaid thereon
Jason M. Gray [ Via Facsimile: 208-667-8470
WITHERSPOON KELLEY [\/} Via Hand Delivery
Attorneys & Counselors [ 1 ViaE-Mail: mac@witherspoonkelley.com

608 Northwest Blvd., Suite 300
Coeur d’Alene, ID 83814

Honorable John T. Mitchell
Kootenai County Courthouse
324 West Garden Avenue
Coeur d’Alene, Idaho 83816

/P‘ "’Q ~

PAUL W. DAUGHARTY

[\ Chamber Copy Via Hand Delivery
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PAUL W, DAUGHARTY, P.A. SThnrc 10 PH 218
Attorney at Law

110 E. Wallace Avenue ZOURT
Coeur d'Alene, ID 83814
Telephone No.: (208) 664-3799
Facsimile No.: (208) 666-0550
E-mail: paul@pdaughartylaw.com
ISB# 4520

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICCT OF
THE STATE OF IDAHO, IN AND FOR KOOTENAI COUN'I'Y

ROBERT WOLFORD, CASE NO. CV-14-4712

Plaintiff/Respondent SECOND NOTICE OF APPEAL
V.

SHAWN MONTEE and HEATHER MONTEE,
husband and wife; SHAWN MONTEE, INC,, an
Idaho corporation dba SHAWN MONTEE TIMBER
COMPANY; and ABCO WOOD RECYCLING,
LLC, an Idaho limited liability company,

Defendants/Appellants.

TO: THE ABOVE NAMED RESPONDENT, ROBERT WOLFORI?> AND YOUR
ATTORNEY OF RECORD, MARK A. ELLINGSEN, AND THE CLERK COF THE ABOVE
ENTITLED COURT.

NOTICE IS GIVEN THAT:

1. The above named appellants, SHAWN MONTEE and HEATHER MONTEE, susband
and wife, SHAWN MONTEE, INC., an Idaho corporation dba SHAWN MONTEE TIMBER

COMPANY, and ABCO WOOD RECYCLING, LLC, an Idaho limited liability company

SECOND NOTICE OF APPEAL - 1
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(“Appellants™) appeal against the above named respondent to the Idaho Supreme Court fiom the
MEMORANDUM DECISION AND ORDER entered in the above entitled acticn on the . 9 day
of September, 2014, and JUDGMENTS entercd in the above entitled action or the 26" day of
September, 2014, the Honorable John T. Mitchell presiding. Additionally, appellant: appeil to the
Idaho Supreme Court from the ame'nded JUDGMENTS entered in the above entitlec| action on the
10* day of November, 2014, the Honorable John T. Mitchell presiding.

2. Appellants assert they have a right to appeal to the Idaho Suprene Court Iyecause
the Judgments entered in the above entitled action on the 26 day of September, ;1014 as described
in paragraph 1 above are being treated as appealable judgments under and pursuant to LA.R.
11(a)(1) and (3). Provided, further, appellants assert they have a right to appwal to th: Idaho
Supreme Court because the amended JUDGMENTS entered in the above entitled actior: on the
10* day of November, 2014 as described in paragraph 1 above are appealable usvder and pursuant
to LAR. 11(a)(1) and (3).

3. Appellants submit the following preliminary statement of issues oo appeal:

a. Did the District Court err in denying appellants’ Motiori to Continue the
hearing scheduled on respondent’s Motion for Summary Judgment pursuant to {.F.C.P. 56(£) to
allow for the depositions of respondent and other individuals having knowledze of the matters
asscrted in the above entitled action?

b. Did the District Court err in denying appellants’ Motion fuir Examination of
respondent pursuant to LR.C.P. 35(a)?

c. Did the District Court err in granting Elizabeth Alvord’s Motion to Seal the

Affidavit of Shawn Montee in Opposition to Plaintiff’s Motion for Summary Judgment pursuant

SECOND NOTICE OF APPEAL. -2
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to 1L.C.A.R. 32(i)?

d Did the District Court err in determining that the Promisiory Nou:s were
“clear and unambiguous” and in determining that “it is uncontroverted that cl:fendant: are in
default on valid, unambiguous notes” and granting respondent’s Motion for Surrsnsry Judgment?

e. Did the District Court err in determining that the Promissory Note dated
February 16, 2010 did not replace the Promissory Note dated May 12, 20097

f Did the District Court err in not providing appellants with an offset against
any outstanding balance claimed due and owing by respondent?

g Did the District Court err in entering multiple judgmerts in the: above
entitled action (1) a Judgment in the total amount of $2,305,160.71 against appellents, SHAWN
MONTEE and the marital community of SHAWN MONTEE and HEATHER VCNTEE. on the
26" day of September, 2014; and (2) a Judgment in the total amount of $2,145,587.91 against
appellants, SHAWN MONTEE INC., an 1daho corporation d/b/a Shawn Montee {imber Company
and ABCO WOOD RECYCLING, LLC, an Idaho limited liability company o the 26! day of
September, 20147

h. Did the District Court crr in ¢nteriog multiple amended judgments in the
above cntitled action (1) an amended Judgment in the total amount of $2,32.1.037.71 egainst
appellants, SHAWN MONTEE and the marital community of SHAWN MONTIE and
HEATHER MONTEE on the 10" day of November, 2014; and (2) an amendec! Judgmest in the
total amount of $2,161,464.91 against appellants, SHAWN MONTEE INC.,, an }daho corproration
d/b/a Shawn Montee Timber Company and ABCO WOOD RECYCLING, LLC, an Idaho limited

liability company on the 10" day of November, 2014?
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i. Did the District Court err in denying appellants’ Motion to Amnend r Alter
Judgment; Motion to Prohibit Issuance of Writ of Execution; and Motion t» Quash ‘Wt of
Execution?

3 Did the District Court err in granting respondent’s attorney s fees ani costs?

Appellants hereby reserve the right to assert additional issues on appeal.

4 Has an order been entered sealing all or a Vportign of the recard? If sy, what
portion?

The District Court ordered the entire Affidavit of Shawn Montee in Oppisition to Motion
for Summary Judgment sealed.

5. Is a reporter’s transcript requested? YES. Appellants request tte jrreparition of
the following portions of the reporter’s transcript in both hard copy and electric format: The entire
reporter’s transcript made by Court Reporter, Julie Foland of the hearing held Sectember 17, 2014
as defined by I.A.R. 25(a) and (c). Provided, further appellants request the pieparation of the
entire reporter’s transcript made by Court Reporter, Julie Foland of the hearing hzld November 6,
2014 as defined by I.A.R. 25(a) and (c).

6. The appellants request the following documents to be included in the Clerk’ s record
in addition to those automatically included under LAR. 28:

a. All Affidavits wath attachments;
b. All briefs and/or memorandum; and
¢ All pleadings filed and all correspondence by and betweer counsel and the
District Court and all rulings by the District Court thereon.
7. J certify that:
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a. A copy of this Notice of Appeal has been served upon Court Feportir, Julie
Foland at 324 West Garden Avenue, Coeur d’Alene, Idaho 83816-9000.

b. The Clerk of the District Court has previously been paid the estumited foo
for preparation of the reporter’s transcript pursuant to LAR. 24(c).

<. The Clerk of the District Court has previously been paid the estimuted fee
ursuant to LAR. 27(d).

d. The appellate filing fee has previously been paid.

e Service has been made upon all parties required to be s¢ived purtuant to
1.AR. 20.

DATED this \Q day of December, 2014.

PA%:?&QAU@&MHW@RA.
By: ""‘: -\

'PAUL W. DAUGHARTY
Attorney for Defendants/Appell ants
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CERTIFICATE OF DELIVERY

[ hereby certify that on this _{s» day of December, 2014, I caused a true .aad correct copy
of the foregoing to be delivered to:

Mark A. Ellingsen [ ] ViaMail, postage prepaid thercon

Jason M. Gray [ ,/} Via Facsimile: 208-667-8470
WITHERSPOON KELLEY [v/] Via Hand Delivery

Attorneys & Counselors [ 1 ViaE-Mail: mae@witherspoonkelley.com

608 Northwest Blvd., Suite 300
Coeur d’Alene, ID 83814

Julie Foland, Court Reporter E % :,’:: ;fz;ﬁ:t:asv propaid thereon
3324 wé, Al ge?;es 14 [A Via Hand Delivery
ocur & Alene, [v] Via E-Mail: Julie_foland@yshoo.com

PAUL W. DAUGHARTY, P.A.

wlw? - -
By: E .}

PAUL W, DAUGHARTY
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Mark A. Ellingsen, ISB No. 4720
WITHERSPOON KELLEY
Attormeys & Counselors

The Spokcsman Review Building
608 Northwest Boulevard, Suite 300
Coeur d'Alene, Idaho 83815
Telephone: (208) 667-4000
Facsimile: (208) 667.8470

Attorneys for Plaintiff Robert Wolford

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENALI

ROBERT WOLFORD,
Plaintiff,
Vo

SHAWN MONTEE and HEATHER MONTEE,
husband and wife; SHAWN MONTEE, INC., an
Idaho Corporation d/b/a SHAWN MONTEE
TIMBER COMPANY; and ABCO WOOD
RECYCLING, LLC, an Idaho limited liebility
company,

Defendants.

State of Idaho )
88,

County of Kootenai )

Mark A. Ellingsen, being first duly sworn on oath, deposes and says:
1. That I am the attomey for the Plaintiff above-named. That I am over the age of

eighteen years of age and am competent to testify in this matter.
2. On December 1, 2014, this Court emtered an Order for Examination of

Judgment Debtors (hereinafter referred to as "Order") which required that Judgment Debtors,

AFFIDAVIT OF MARK A. ELLINGSEN IN SUPPORT OF MOTION FOR NON-SUMMARY CONTEMPT
PROCEEDINGS/CHARGES OF CONTEMPT AGAINST JUDGMENT DEBTORS SHAWN T. MONTEE AND

HEATHER MONTEE--PAGE 1
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Shawn Montee and Heather Montce produce for inspection and copying at Plaintiff's counsel's
» || office 1ocated at 608 Northwest Boulevard, Suite 300, Coeur d'Alcne, 1daho 83814 a variety of
3 |1 financial documents which were more particularly described in Exhibit A which was attached to |
the Order. These financial documents were required to be produced not later than December 11,
2014,

3. Judgment Debtors Shawn Montee and Heather Montee did not comply with this
¢ ||Court's order as referenced above and failed to producc for inspection and copying those
9 || financia! documents at Plaintiff's counsel's office located at 608 Northwest Boulevard, Suite
300, Coeur d'Alene, Tdaho 83814 by December 11, 2014, As of the date of this affidavit,
Judgment Debtors Shawn Montee and Heather Montee still have failed to produce any financial
documents for copying and inspection as required by the Order.

14 4, On December 1, 2014 this Court entered an Order for Examination of Judgment
15 || Debtors which required that Judgment Debtor Shawn Monteo appear at the offices of
Witherspoon Kelley, located at 608 Northwgst Boulovard, Suite 300, Coeur d'Alene, Idaho
83814 on the 18" day of December, 2014, st the hour of 10:00 am. to make discovery under
19 ||ceth. Your affiant, along with a coust reporter from M & M Court Reporting, was present at
20 || 10:00 a.m. at the offices of Witherspoon Kelley, located at 608 Northwest Boulevard, Suite 300,
2 || Cosur d'Alene, 1daho 83814 on the 18" day of December 2014, at the hour of 10:00 a.m. and

“ was prepared to depose Shawn T. Montec pursuant to the Order. However, Judgment Debtor

23
Shawn Montee failed to appear at the offices of Witherspoon Keiley, located at 608 Northwest

»s ||Boulevard, Suite 300, Coeur d'Alene, Idaho 83814 on the 18" day of December 2014, at the

26 || hour of 10:00 a.m. to make discovery under oath as required by the Order.

27

28
AFFIDAVIT OF MARK A. ELLINGSEN IN SUPPORT OF MOTION FOR NON-SUMMARY CONTEMPT
PROCEEDINGS/CHARQES OF CONTEMPT AGAINST JUDGMENT DEBTORS SHAWN T. MONTEE AND

HEATHER MONTEE—PAGE 2
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5. On December 1, 2014 this Court entered an Order for Examination of Judgment
3 || Dcbtors which rcquired that Judgment Debtor Heather Montee appear at the offices of
3 || Witherspoon Kelley, located at 608 Northwest Boulevard, Suite 300, Coeur d'Alene, Idaho
83814 on the 19 day of December, 2014, at the hour of 10:00 a.m. to make discovery under
oath. Your affiant, along with a cowrt reporter from M & M Court Reporting, was present at
10:00 a.m. ot the offices of Witherspoon Kelley, located at 608 Northwest Boulevard, Suite 300,
s || Cosur d'Alens, 1dsho 83814 on the 19" day of December 2014, at the hour of 10:00 a.m. and

9 || was prepared to depose Heather Montee pursuant to the Order. However, Judgment Debtor

" || Heather Montee failed to appesr at the offices of Witherspoon Kelley, located at 608 Northwest

1
Boulevard, Suite 300, Coeur d'Alene, 1daho 83814 on the 19" day of December, 2014, at the

13 |{bour of 10:00 a.m. to make discovery under oath as required by the Order.

14 6. At all times material, Judgment Debtors Shawn Montee and Heather Montee

15 || have been represented by attorney Paul W. Daugharty. Paul W. Daugharty was served with a

16
copy of the Order via facsimilc on December 1, 2014 as cvidenced by the Certificate of Servico

17

8 which is contained on page 3 of the Order. Furthermore, Judgment Debtor's Motion to Quash

19 || Order for Examination of Judgment Debtors which was filed with this Court on December 10,
20
2!
22
23
24
4]
26
27

28 :
AFFIDAVIT OF MARK A. ELLINGSEN IN SUPPORT OF MOTION FOR NON-SUMMARY CONTEMPT
PROCEEDINGS/CHARGES OF CONTEMPT AGAINST JUDOMENT DEBTORS SHAWN T. MONTEE AND

HEATHER MONTEE—-PAGE 3
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2014 by attorney Paul Daugharty clearly demonstrates that Judgment Debtors, and their

5 || counsel, received & copy of the Order.

3 DATED this 2 Bday of December, 2014.
4
WITHERSPOON, KELLEY
5 T o 2
&
‘ &) Ly
7 ‘ ' y
Mark A. Ellingsen !

SUBSCRIBED AND SWORN TO before me this23¢)day of December, 2014,

1] W,
S
3 St %
- -'1.
&

110"

g

»cOmmission expires: February 27, 2015

c '8 TIFICATE OF SERVICE

1 certify that on this Z,_?_\ﬂ day of December, 2014, I caused a true and correct copy of
the AFFIDAVIT OF MARK A. ELLINGSEN IN SUPPORT OF MOTION FOR NON-
SUMMARY CONTEMPT PROCEEDINGS/CHARGES OF CONTEMPT AGAINST
JUDGMENT DEBTORS SHAWN T. MONTEE AND HEATHER MONTEE t0 be forwarded,
¥ 1 with ell required charges prepaid, by the method(s) indicated below, to the following person(s):

a || Pavt W. Daugharty O US. Mail
Paul W, Daugharty, P.A. [J] Hand Delivered
22 || Attomey at Law Ovemnight Mail
110 East Wallace Avenue Via Fax: (208) 666-0550

B || Coeurd'Alene, ID 83814
24

1 @1 £ Vbl
| Connje P. Maslowski [

27

28
AFPIDAVIT OF MARK A, ELLINGSEN IN SUPPORT OF MOTION FOR NON-SUMMARY CONTEMPT
PROCEEDINGS/CHARGES OF CONTEMPT AGAINST JUDOMENT DEBTORS SHAWN T. MONTEE AND

HEATHER MONTEE—PAGE 4
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Mark A. Ellingsen, ISB No, 4720

608 Northwest Boulevard, Suite 300
Cocur d'Alene, ID 83814-2146
Telephone: (208) 667-4000
Facsimile: (208) 667-8470

Attorney for Plaintiff Robert Wolford
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT

WITHERSPOON KELLEY \LERK DISTRICT (.
Attoneys & Counselors
The Spokesman Review Building DEPUTY \gL-..

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ROBERT WOLFORD No. CV-2014-4713
Plaintiff, MOTION FOR INJUNCTIVE RELIEF

V.

SHAWN MONTEE and HEATHER MONTEE,
husband and wife; SHAWN MONTEE, INC,, an
1daho Corporation dba SHAWN MONTEE
TIMBER COMPANY; and ABCO WOOD
RECYCLING, LLC, an Idaho limited liability

company,

Defendants.

COMES NOW the Plaintiff, by and through its attorneys of record, Mark A. Ellingsen of|
Witherspoon Kelley, end moves this Court pursuant to LC § 28-8-112 for an order from this
Court granting injunctive relief which providcs as follows:

(1)  An order prohibiting befouda.nts Shawn Montee and Heather Montee husband
and wife, from transferring, concealing, encumbering, selling, or in any way conveying to a
third party, their interest in Shawn Montee, Inc., d/b/a Shawn Montee Timber Company, an
Idsho corporation. The injunctive relief sought would include, but not necessarily be limited to,
any interest Shawn Montee and Heather Montee have in stock, shares of stock, certified

MOTION FOR INJUNCTIVE RELIEF/GARNISHEE EXAM AND NOTICE OF HEARING—PAGE 1
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securities, uncertified security or security entitlements related to Shaivn Montee, Inc. d/b/a
Shawn Montee Timber Company, an Idaho corporation

(2)  An order requiring Shawn Montes and Heather Montee husband and wifc, to tumn
over to the Sheriff of Kootenai County, within ten (10) days from the date of entry of this order,
all ownership interest that they have in Shawn Montee, Inc., d/b/u Shawn Montee Timber
Company., an ldaho corporation. The injunctive relief sought would include any stock, shares
of stock, certified sccurities, uncertified security or security entitlements related to Shawn
Montee, Inc., d/b/a Shawn Montee Timber Company, an Idaho corporation so that the Sheriff of
Kootenai County may execute upon and sell said interest in @ manner provided by law pursuant
to a Writ of Execution issued by this Court.

(3)  For an order from this Court for any further relief that this Court may deem just
and equitable pursuant to ldaho Code § 28-8-102 in orderl to satisfy Plaintift's judgment as
against Shawn Montee and Heather Montes, husband and wife, regarding their ownership
interest in the above referenced entities,

This Motion is supported by the Affidevit of Mark A. Ellingsen end Memorsndum
Supporting Motion for Injunctive Relief filed herewith, and the argaments to be presented at the
time set for hearing this Motion. Notice is given that Plaintiff mtcnds to introduce oral
argument at the hearing on this Motion.

DATED this "2 ! day of December, 2014,
WITHERSPOON KELLEY

S

Mark A. Ellingsen

MOTION FOR INJUNCTIVE RELIEF/GARNISHEE EXAM AND NOTICE OF HEARING—PAGE 2
K:vordocs\odagnudn\95 10400010 1 1989,00C
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10
11
12
13
14
15
16
17
18
19
20

21

24
25
26
27
28

NOTICE OF HEARING
YOU ARE HEREBY NOTIFIED that a hearing on Wolford's Motion for Injunctive
Relicf will be held on the 7¢th day of January, 2015 at 11:30 a.m. or as soon thereafter as
counscl may be heard, before the Honorable John T. Mitchell, District Judge, at the Kootenai

Idaho 83814, or as soon thereafter

Mt [ A A . —— -

as Petitioner's Motion may be heard.
DATED thig Z Z day of December, 2014,
WITHERSPOON KELLEY
Mark A. Ellingsen
Attorneys for Plaintiff/Petitioner

CERTIFICATE OF SERVICE

1, the undersigned, certify thet on thﬁ[d day of December, 2014, I caused a true and
correct copy of the MOTION FOR INJUNCTIVE RELIEF AND NOTICE OF HEARING to be
forwarded, with all required charges prepaid, by the method(s) indicated below, to the following

person(s):

Paul W, Daugharty 0 U.S. Mail

Paul W. Daugharty, P.A. [l  Hand Delivered
Attomey at Law ]  Ovemight Mai

110 East Wallace Avenue Via Fax: (208) 666-0550
Coeur d' Alene, Idaho 83814 ] ViaEmail:

MOTION FOR INJUNCTIVE RELIEF/GARNISHEE EXAM AND NOTICE OF HEARING—PAGE 3
Kitwdocsicaunals\9S 1\U0UIMU1 11840 IXK!

S7ELL
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1

AR (0 D8
__:;xw e }SS 55[

LnE 9q o 1
2 || Mark A. Ellingsen, ISB No. 4720 WIkPEC 23 PH 12 01
WITHERSPOON KELLEY e
Attorneys & Counselors LERK DETF‘ML I COURT
4 || The Spokesman Review Building
608 Northwest Boulevard, Suite 300

5 ||Cocur d'Alene, ID 83814-2146

¢ || Telephone: (208) 6674000
Facswmle (208) 667-8470

Attorney for Plaintiff Robert Wolford '
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT ,

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENA!

10

11 |ROBERT WOLFORD, No. CV-2014-4713

12 Plaintiff, AFFIDAVIT OF MARK A. ELLINGSEN|

" FILED IN SUPPORT OF PLAINTIFF'S
v. MOTION FOR INJUNCTIVE RELIEF i

14 ’

” SHAWN MONTEE and HEATHER MONTEE,
husband and wife; SHAWN MONTEE, INC.,, an
16 || Idaho Corporation d/b/a SHAWN MONTEE
TIMBER COMPANY; and ABCO WOOD . :
17 || RECYCLING, LLC an Tdaho limited liability i
16 || compeny, s

19 Defendants. ‘ ;

20 || STATE OF IDAHO )
2! ) SSI
County of Kootenai )

MARK A. ELLINGSEN, being duly swom on oath, dcposcs and says: .
23

2 1. Iam one of the attorneys of record in the above-entitled action; [ am over the age| |

25 || of 18 years, duly competent to testify as to the facts stated herein and make this affidavit based

26 || upon my personal knowledge.

7 2. That an Amended Judgment was entered in favor of the Plaintiff in the above I

28
cntitled action on or about November 10, 2014 against Defendents Shawn T. Montee and| |

AFFIDAVIT OF MARK A. ELLINGSEN FILED IN SUPPORT OF PLAINTIFF'S MOTION FOR

INJUNCTIVE RELIEF—PAGE |
Retwrsesiodamuin 03 106000111 2077.00C
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I ||Heather Montee husband and wife, in the amount of $2,321,037.71. To date, Defendants have |
not made any payments toward satisfaction of this Judgment and a previously served writ of |
execution upon a variety of banks proved unsuccessful in collecting funds which would satisfy
this outstanding Judgment.

6 3, Due to the unpaid Judgment and Plaintiffs unsuccessful attempts at a bank
7 || garnishment, on November 24, 2014, Plaintiff filed with the Court 8 motion secking a court
order requiring Defendants Shawn Montee and Heather Montee to attend a Debtor's

10 Examination. Ultimately, pursuant to Plaintiff's Motion, the Court entered an ordér which

11 ||required Defendant's Shawn Montee and Heather Montee to produce a varicty of financial

12 ||records to Plaintiffs counsel's office not later than December 11, 2014, Further, the Court

13 || ordered that Defendant Shawn Montee attend a debtor's examination set for December 18, 2014

14
at 10:00 a.m.
15 .
16 4, Despite the terms of this Court's order, Defendant Shawn Montee and Heather

17 ||Montee did not produce any financial documents to Plaintiffs counsel's office by December 11,

18 |{2014 as required. Further, Defendant Shawn Montee failed to attend the examination which was

19 gset for Defendant Shawn Montee for December 18, 2014 at 10:00 a.m. via this Court's order.

20
Lastly, Defendant Heather Montec failed to attend the examination which was sct for

2)
2 December 19, 2014 at 10:00 a.m.
23 5. Despite Defendants efforts to delay/prevent a debtor's examination, your affiant

24 || has reviewed a variety of documents which Defendant Shawn Montee filed with the Idaho

* Secretary of State in respect to a business entity known as Shawn Montee, Inc. Attached hereto
26
as Exhibit! is a copy of the Articles of Incorporation for Shawn Montee, Inc. filed with the
27 » ,

,g || daio Secretary of State. Attached hereto as Exbibit 2 is the Certificate of Incorporation filed
|

Wolford Mont C :
AFPIDAVITOF MARK A. ELLINGSEN FILED IN SUPPORT OF PLARAIEF S MoTION FOR 2repiase |

NI INATIUR DEDIRE_DANGE )
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! || with the Idaho Secretary of State which pertains to Shawn Montee, Inc. Attached hereto as
Exhibit 3 i the most recent annual report of Shawn Montee, Inc. filed with the 1daho Secretary| -

of State.

6. Plaintiff will be obtaining e Writ of Execution from this Court in order to seize

N S e s, ad. . §om oy
3 liquidats the stock interest that Defendant Shawn Montec and H

7 {{Montee, Inc. However, the exact location of these shares of stock is uncertain. Furthermore,
based upon Defendant Shawn Montee's and Heather Montee's apparent ownership interest and
contro! of Shawn Montee, Inc. (the sole officers and directors as identified by the Articles of|

10

13 ||Incorporation and Annual Report) and Defendants Shawn Montee's and Heather Montee's

12 || efforts to thwart Plaintiffs collection efforts, your affiant is concemned that Defendants Shawn

13 || Montee and Heather Montee may be in actual physical possession of said stock or may have

14
access to said stock in a way where Defendants Shawn Montee and Heather Montee could either

13

> transfer, sell, encumber, or conceal said stock in order to prevent Plaintiff from satisfying his

17 ||judgment from these valuable assets. Further, your affiant is concerned that duc to Defendants
18 || Shawn Montee's and Heather Montee's ability to control Shawn Montee, Ing. as owners of the
19 company, that Defendants Shawn Montee and Heather Montee may simply direct Shawn

20
Montee, Inc. to disregard the Writ of Execution directed to Shawn Montee, Inc. for the turnover

21

27 || Of the stock.

23 7.  That L.C § 28.8-112(5) provides that:

24 A creditor whose debtor is the owner of a certificated security, uncertificated

as security or security cntitlement is entitled to aid from a court of competent ]
jurisdiction, by injunction or otherwise, in reaching the certificated security,

26 uncertificated security, or security entitlement or in satisfying the claim by means ;

allowed at law or in equity in regard to property that cannot readily be reached by
27 other legal process.

28 :

AFFIDAVIT OF MARK A. ELLINGSEN FILED IN SUPPORT OF PLAINTIFF'S MOTION FOR

INJUNCTIVE RELIEF=PAGE 3
Khudoctiodenain935104000100F12077.00¢
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! 8.  Based upon the foregoing, your affiant submits that good cause exists that
? || Plaintiff should be granted injunctive relief by this Court, such that Defendants Shawn Montee ;
and Heather Montee are enjoined from concealing, transferring, selling, or encumbering any of| f
Defendants' interest in the above referenced stock or shares of étock. or interest in shares of
§ ||stosk. Furthermore, your affiant submits that good cause exists for this Court to further order
7 || the Defendants Shawn Montee and Heather Montee to turn over and surrender to the Kootenai
County Sheriff their ownership interest in stock of Shawn Montee, Inc,, so that said interest may

be sold pursuant to the Writ in order to satisfy, in whole or in part, the outstanding judgments,

10
11 |[owed by Defendants to Plaintiff.
12 DATED this 23 day of December, 2014,
s .
14 :
13 MARK A. ELCINGSEN V°
16 SUBSCRIBED AND SWORN to before me thisZ3tc)day of December, 2014.
17 '
18 ‘ \\\\\\\mmm,,,
0. VRS A%,

19 Sl "‘-8{%?;, f
o ey ;

gr, oo ¥ H My commission expires: February 27, 2015 !
2) W PUDL\G,.-' E;
22 '>I PG

""];m ﬁfnh? W

23
24
25
26
27
28 i

AFFIDAVIT OF MARK A. ELLINGSEN FILED IN SUPPORT OF PLAINTIFF'S MOTION FOR !
INJUNCTIVE RELIEF—PAGE 4 !

Kawdoesiedaemalas 104\0001001 12077.D0C
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! CERTIFICATE OF ICE

2 1, the undersigned, certify that on thcz‘)"g) day of December, 2014, T caused 2 true an
¥ |{correet copy of the AFFIDAVIT OF MARK A. ELLINGSEN FILED IN SUPPORT O
4 [IPLAINTIFF'S MOTION FOR TNJUNCTIVE RELIEF to be forwarded, with all required char;

s || prepaid, by the method(s) indicated below, to the following person(s):
¢ || Paul W. Daugharty H U.S. Mail
5 || Paul W. Daugharty, P.A. Hand Delivered
Attorney at Law [l Ovemight Mail :
8 || 110 East Wallace Avenue Via Fax: (208) 666-0550 ;
o || Coeur & Alene, ID 83814 ]  ViaEmail: ,
é
10 f
|
1 |
l
12
13 :
14
1$
16
7
18
19
20
21 i
22
23 !
. |
- e
26 i
27
28
AFFIDAVIT OF MARK A. ELLINGSEN FILED IN SUPPORT OF PLAINTIFF'S MOTION FOR
INJUNCTIVE RELIEF-—PAGE §
K \wdocsicdamaln\3§103\000 11001 12072.NOC
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KNOW ALL MEN BY THESE PRESENTS: That we, the undersigned natural persons of
lewful age and oitizens of the United Statas, f0r the PUpPose of 1OrMING & COTPOrSUIoN PUrsusN to

" the provisions of the idsho Business Corporation Act (Titie 30, idaho Code) do hereby certify a3

follows:
. ERST
The name of the corporation is Bhawn Montes, Inc.
: SECOND
TN COMOration 18 10 hEVe PHrPetus! eXis1ence.
THRR
The purposss and objects for which the corporation Is organized inciude logging,
foresiation, and transsction of any or ol lewful business for which corporstions may be
incorporated under the ideho Business Corporation Act (Thie 30, ideho Code),
EQURTH
The aggregste number of shares wiich the COrPOration shall NEVe &IRNONTY to issue la
100,000. Such shases are to consist of one class only. The par valua of eech of such shares
shall be $1.00 (One Dokar), which stocks shall not be issued unth fully pald for, and once so
lssued shall be non-asseasable. .
BIETH
Ali of the shares of stock lssuod shall be common atock, and ail sheros chall have equal

value, without preferences, imitations or cifferences in reiotive rigihts with respoct to other

shares,
£IXTH
Stockholders of the corporation shall have pre-emptive end prefersntial rights of
subacription to any sheres of stock of the corporation, whether now or heresfier authorized, or to
any odiigations convertitie Into stook of the Corporation, of 19 obligations of the corporation
convertibie into stock, Any stook or obiigations lssued Dy the corporstion shail first

the stockhoiders of the corporation. 1990 % o :

COPONWID 10 6000 GO.00

9- -1

Pg: 15721
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- SEMENTH
. The address of the initis! registered office of the aorporetion is 4301 N. Remsey, 8p. A1-
18, Coour d'Alene, 1D 83814,
The name of the corporation's initial regisiered agent et such address is Meather Montee.
[ ] '
The number of directors constituting the inltial Board of Directors is two,
Tﬁiﬂﬁﬂiiﬁiiﬁiﬁiﬁiﬁiﬁiiiﬁimsiﬁﬁiﬁiﬁiiiv'iiiﬁﬁiiiiuﬂﬁihiiii
annual meeting of sharehokders or until thelr successors be slected and qualfy are:
4301 N. Ramaey, §p. A1-13
Coour 'Alone 1D 83814
Heosther Montes

4301 N, Remaey, 8p. A1-13
Coeur d'Alene lgp.m“

THhe names end addrosses Of gl iINCONGTAtors are;

Shawn Montee
m‘ Nl w. "‘ A‘-‘!
Cosur C'Alene (D 83814

Heather Monice
4301 N. Romsey, §p. A1-13
Coour d'Alene 1D 83514

IN WITNESS WHEREOF, we have hersunto set our hends and eal this=2Zapday of June,

e

Shawn Montee, President

hidae Pk,

Heather Montes, Vice-President

oty Mnke

Hasthar Montee, Sacrotary.Treasurer
B3

rg. 1o/£1

. 2780f332 |
1




Uit

~Fax sent by @ 2886678470 WITHERSPOON KELLEY 12-23-14 12:41 Pg: 1?/21

+ m— —

STATEOFIDAHO )
)88,

County of Kootenal ) .

On this 22324 day of June, 1953, before me, the undersigned, & Notaty Public In and
for 20id state, parsonolly appesrod BHAWN MONTEE and HEATHER MONTEE, known (o me 10
Do 1o Porsons whose Nemes aro subeaibed to the wRhin and foregoing insirument, an
Bcknowlodged 10 me thel they executed the same, and that they were persons of lewlul age end
cliizens of the United States of Amenice.

IN WITNESS WHEREOF, | have hersunto set my hand and affixed my oficial seal the

mmmhmmm
’ ‘““ R

Raiph J, Uncoin g
Notary Public for ldeho |
Residing at: Hayden Lake ID
My commission expires:

- ens i
C et 9790f3321




Fax sent by : 2086678478 WITHERSPOON KELLEY 12-23-14 12:41  Pg: 18,21

Exhibit 2

Embit 2 Exhibit 2 ibi -
olford vs. Montee Supreme Court Docket #42719 280 of 332




Fax sent by ! ‘;II!IUbb_'{H‘!'(U W1THERSPUUN KELLEY 1£4-43-14 1Z4:492 Pg: 19721
' ¥ o

#__

TET

State of Idaho

| Debaftmeht of State |

J

CERTIFICATE OF INCORPORATION

SHAWN MONTEE, INC.

L PETB T. CENARRUSA, Secretary of State of the State of Idaho, hereby certify that 1
duplicate originals of Asticles of Incorporation for the incorporation of the above ¥

named corporation, duly signed pursuant to the provisions of the Idaho Business
Corporation Act, have been received in this office and are found to conform to law.

ACCORDINGLY and by virtue of the authority vested in me by law, I issue this |
Certificate of Incorporation and attach hereto a duplicate original of the Articles of |

Incorporation.

Dated: June 25, 1993 | |

SECRETARY OF STATE

8y .
S — am—— H

Woalford vs. Montee Supreme Court Docket #42719 281 of 332
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Annual Report for C 102554 Page 1 of 1

4. Registered Agent and Address
No. C102554 Due no later than Jun 30, 2014 (NO PO 8OX)

[Retom to: Annual Report Form PAUL W DAUGHARTY PA

SECRETARY OF STATE 1, Mailing Address: Correct in this box if needed. 110 E WALLACE AVE ‘
700 WEST JEFRERSON SHAWN MONTEE, INC. COEUR D'ALENE ID 83814

PO BOX 83720
PAUL W DAUGHARTY
BOISE, ID 837200080 | 110 & WALLACE AVE ;
COBUR D ALENE ID 83814 3. Naw Registered Agent Signature:*
NO FILING PEEIF
RECEIVED BY DUE DATE
!4.Wmmmmmwmdheddmbmmmmm?mmm(m;
| Office Held Name .. Street or PO Address City State Coutry Postal Code i
PRESIDENT SHAWN T, MONTEE P.O. BOX 2028 Colme I UsA 83l
5, Organized Under the Laws of: | 6. Annual Report must be signed.* ;
ID Signature; Paul W. Daugharty Date: 04/17/2024
€ 102554 Name (type or print): Paul W, Deugharty Titde: Registered Agent

Processed 04/17/2014 *mwmmmmmmmsﬂg_mmm
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Mark A. Ellingsen, ISB No. 4720
3 HWITHERSPOON KELLEY ;

Attorneys & Counselors O
The Spokesman Review Building

s || 608 Northwest Boulevard, Suitc 300

Coeur d'Alene, 1daho 83815

.6 || Telephone: (208) 667-4000

Facsimile: (208) 667-8470

8 {|Attorneys for Plaintiff Robert Wolford

9 IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
0 THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

:' ROBERT WOLFORD, Case No. CV-2014-4713

3 Plaintiff, APPLICATION FOR CHARGING
A ORDER AND NOTICE OF HEARING

15 || SHAWN MONTEE and HEATHER MONTEE,
16 || bwsband and wife; SHAWN MONTEE, INC,, an
Idaho Corporation d/b/a SHAWN MONTEE

17 || TIMBER COMPANY; and ABCO WOOD .

" RECYCLING, LLC, an Tdaho limited lability
company,

19

Defendants.

20

2 COMES NOW the Plaintiff above-named, by and through his attorncy of record,

59 ||Mark A. Ellingsen of Witherspoon Kelley, and pursuant to 1daho Code § 30-6-503 herewith

o

applies for the entry of a Charging Order against the transferable interest of Defendant Shawn

2 | Montee in S.M. Development, LLC, an Idaho limited liability company and ABCO Recycling,
2
LLC, an Idaho limited liebility company for the unsatisfied amount of the Amended Judgment

7 || emtersd herein. This application s supported by the Affidavit of Mark A. Eilingsen.

28
APPLICATION FOR A CHARGING ORDER AND NOTICE OF HEARING—PAGE 1

RAwdnea \CORDRIDEI § N0 1N 12931 KR
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1 2886678470 WITHERSPOON KELLEY
Notice is hercby given that the Plaintiff intends to produce oral argument at the hearing
on this application.
DATED this & <day of December, 2014,
WITHERSPOON KELLEY
~ A
MARK A, ELLINGSEN
Attorneys for Plaintiff
NOTICE OF HEARING

YOU ARE HEREBY NOTIFIED that a hearing on Plaintiffs Application for a
Charging Order will be held at the Kootenai County Courthouse, 324 West Garden Avenue,
Coeur d'Alene, Idaho 83816 on January 7, 2015 at the hour of 11:30 a.m. before the Honorable
John T. Mitchell or as otherwise ordered by this Court.

DATED this _ 23 day of December, 2014,

WITHERSPOON KELLEY

O/

MARK A.ELLINGSEN
Attorngys for Plaintiff

APPLICATION FOR A CHARGING ORDER AND NOTICE OF HEARING—PAGE 2
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CERTIFICATE OF SERVICE

2 1 certify that on this Zz(d day of December, 2014, I caused a true and correct copy of
the APPLICATION FOR A CHARGING ORDER AND NOTICE OF HEARING to be
forwarded, with all required charges prepaid, by the method(s) indicated below, to the following

s person(s):
6 || Paw! W, Daugharty [0 U.S. Mail
- Paul W. Daugharty, P.A. [0 Hand Delivered
Attorney at Law (]  Ovemight Mail
s || 110East Wallace Avenue PR ViaFax: (208) 666-0550

Coeur d'Alene, ID 83814

i0

11

12

13

15
16
17
18
19
20
2
22
23

25

27

28
APPLICATION FOR A CHARGING ORDER AND NOTICE OF HEARING—PAGE 3

Lwdaeradnnaias 10A0001\C01 13191,.D0Cx
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w
Mark A. Ellingsen, ISB No. 4720
WITHERSPOON KELLEY
Attorneys & Counselors
The Spokesman Review Building
608 Northwest Boulevard, Suitc 300
Coeur d'Alene, ldaho 83815
Telephone: (208) 667-4000
Facsimile: (208) 667-8470
Attorneys for Plaintiff Robert Wolford
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAL
ROBERT WOLFORD, "Case No. CV-2014-4713
Plaintiff, AFFIDAVIT OF MARK A. ELLINGSEN
IN SUPPORT OF APPLICATION FOR
V. CHARGING ORDER

SHAWN MONTEE and HEATHER MONTEE,
husband and wife; SHAWN MONTEE, INC,, an
Idaho Corporation d/b/a SHAWN MONTEE
TIMBER COMPANY; and ABCO WOOD
RECYCLING, LLC, an Idaho limited liability
company,

Defendants.

State of Idaho )
1 88.
County of Kootenai )
Mark A. Ellingsen, being first duly sworn on oath, deposes and says:

l. That [ am the attorney for the Plaintiff above-named. That I am over the age of
18 years of age and am competent to testify in this matter.

3. That 1 performed & search of business entities as maintained by the Idaho
Secretary of State. That attached hereto as Exhibit A is a true and correct copy of the Articles

AFPIDAVIT OF MARK A. ELLINGSEN IN SUPPORT OF APPLICAT 1ON FOR CHARGING ORDER-=PAGE 1
Rindnesicomnin 9510000101 13) 94.500X
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9

i
12
13

14

16
17
18
19
20
21
22
2

26
27
23

of Organization of S.M. Development, L.L.C. which lists Shawn Montec as a Member and
Paul Daugharty as the Registered Agent.

3. That attached hereto as Exhibit B is a true and correct copy of the Annual
Report Form filed by 8.M. Development, L.L.C, for the year 2014 showing Shawn Montee as
a Member and Paul Daugharty as the Registcred Agent.

-4 That attached hereto as Exhibit C is a true and correct copy of the Certificate of
Organization of ABCO Recyeling, L.L.C. showing Shewn Montee as a Member and Paul

Daugharty as the Registered Agent.
S.  That attached hereto as Exhibit D is the Annual Report Form for ABCO

Recycling, L.L.C. filed on November 26, 2014 showing Shawn Montee as a member and Paul
Daugharty as the Registered Agent.
6.  That all of the foregoing exhibits were obtained by me from the Idaho Secretary

of State business entity website.
DATED this 1 3 day of December, 2014,
WITHERSPOON, KELLEY

V oomm:émon expires: February 27, 2015

@D 104\000 1\001 12134,D0CX

AFFIDAVIT OF MARK A, ELLINGSEN IN SUPPORT OF APPLICATION FOR CHARGING ORDER—~PAGE 2
Ktudoosedsmanoy

VITHERSPOON KELLEY . 12-2:2—_1_4 1z:18 _rg. 212
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CLERK'S CERTIFICATE OF SERVICE

2 I certify that on thisZ'j’_r_d day of December, 2014, I caused a true and correct copy of
the AFFIDAVIT OF MARK A. ELLINGSEN IN SUPPORT OF APPLICATION FOR
CHARGING ORDER to be forwarded, with all required charges prepaid, by the method(s)
indicated below, to the following person(s):

6 || Paul W. Daugharty O us.Mail
Paul W. Daugharty, P.A. (0] Hand Delivered
T 1 Attomey at Law [0 Ovemight Mail
g || 110 East Wallace Avenue X ViaFax: (208) 666.0850

Coeur d'Alene, ID 83814

10

1
Conxie P, Maslowski
12
13

14

16
17
18
19
20
A
22

23

25
26
27
28

AFPIDAVIT OF MARK A, ELLINGSEN IN SUPPORT OF APPLICATION FOR CHARGING ORDER—PAGE 3
Riwdosdedamaln\051 030001031 14.00CK
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ARTICLES OF ORGANIZATION

LIMITED LIABILITY COMPANY

Totfnmuryofsnwofldlgo,
Corporations Divigion HLEY BN 2yl
700 Wost Jefferson Room 200

P.O. Box 83720 + Bolse, ID 83720-0080 ;, . . . oy

sV ey,

. The name of the limited liability company is; _S. M. PEVELOPMENT, .L.C.

i

. The address of the initial regi ie: 117 E. Wallace Avenue
intial registered office is: -

Co@ d'Alene, 10 838.14 and the of the initial regi :
agent at that address is:  PAUL W, DAURHARTY, P.A. et

Signature of registered agent: _H5. s ee Derngdness
Januaru 1at, 2130

The latest date cortain on which the limited liability company will dissolve; Jauary lat, 2n.

4. Is menagement of the limited llabliity company vested in a manager or managers?
] Yes P NO  (check sppropriase bax) '

. f management is vested In one or more mansger(s), lmmonane(s)umladmu(u)ofat
least one initial maneger. If management is vestad in the members, list the name(s) and
address(es) of gt least one initial member.

Name: Address;

SHAWN T, MONTEE 642n Seltlce Waw, Poail Falls, 1D 835854

ST

. Signeture of at least orie person listed in #S above:

St

T

PR VT
o 355 % YR 2
i!‘&\z.’ﬂ B

uess Fiis Two Coplas for: ﬁwlmmmm
3120 It ek typed or f gtiacivnents are inaluded - .
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‘ ~_NO._W 10488 Due no later than Dec 31, 2014 2. Registarad Agent and Address (NO PO BOX)
Return (2: Annual Report Form PAUL W DAUGHARTY PA
110 E WALLACE AVE
smvormn S:Amumlummmu:nm oy SO
JEFFERSON M. DEVELOPMENT, L.LC.
w'mg PAUL W DAUGHARTY PA
10 83720-0080 110 € WALLACE AVE
COSUR D'ALENE 10 83814 3. New Registered Agent Signature:®
NO FILING FEE IF
RECEIVED BY DUE DATE
4. Limited Lisbllity Companies: Enter Namas and Addresses of at least one Momber or Manager., :
Hmwﬂdd ~ Name b e ... Strest or PO Address - — State  Country _ Postal Code
MEMBER SHAWN T MONTEE P.O. BOX 2028 COEUR D'ALENE ID USA 83816
5. Organized Under the Laws o 6. Annual Report must be signed.*
10 Signature: Paul W. Daugharty Date: 11/11/2014
W 10485 Name (type or print): Paul W. Daugharty Title: Registered Agent
Processed 11/11/2014 * Blectronically provided signatures are accepted 3s original signatures.
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Wolford vs. Montee

200/200@

WITHERSPOON KELLEY
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o —

e ]
FILED EFFECTIVE ‘
e - ’ = " A ) P AL
CERTIFICATE OF ORGANIZATION SE%F;E}%RD\; % Au#ﬁ f
- LIMITED LIABILITY COMPANY
(Instructions on back of appiication) ?
1. The name of the limited llblity company le: ’
Alonm__ag.m.
2 The camplste strest and maliing eddrsees of the Inial designated affice: |
13403 Norin Goverment Way, Sufte 206, Hayden, 1D 83838 |
i T - |
3. The name and complete strest addreas of the ragistersd agent |
|
P W, OCsugharty 110 £ Wallpae Averwn, Coslr dANNS, ID 83814 |
- T R

4, The neme and sddross of et least one Member or manager of the imited Rebilly

compary:

tam osiome
Shawn Monlse P.O. Box 2028, Cosur CAlens, 10 E3018

8. Maliing addreas for fulure cormespandance (snnual repert notiose):

ﬂthumouuun-n 8014

——

8. mmuamm:_t

Signature of a manager, member or suthorized

person.

Sgnetre

Typed Name: Shewn Monkss, Memoer
8ignanre

Typed Name:

—— USeralary of Bsls W0 iy
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" __No. W133303 Due no leter then Jen 31, 2018 2. Registered Agent and Address (NO PO BOX)
Return to; Annual Report Form W DAUGHARTY
. 110 E WALLACE AVE '
mam‘m 1. Malling Address: Correct In this box if needed. by g WO
JEPPERION ABCO RECYCLING, LL.C.
PO 80X 83720 PAUL W DAUGHARTY
BOISE, 1D 83720-0080 110 E WALLACE AVE :
COEUR D ALENE ID 8381¢ 3. New Registerad Agent Signature:*
NO FILING FEg IF
RECEIVED BY DUE DATE
4, Limited Liability Companies: Enter Names and Adcresses of st least one Member or Manager,
Office Hed L Name . Steetor PO Address Gy State  Country  Postal Code
MEMBER SHAWN T MONTEE P.Q. BOX 2028 COEUR D'ALENE  JD USA 83816

5. Organized Under the Laws of: 6. Annual Report must be signed.*

0 Signature: Paul W, Daugharty - Date: 11/26/2014
W 133303 Name (type or print): Paul W. Daugharty Title: Registered Agent
Processed 11/26/2014 * Bectronically provided signatures are accepted 3 original signatures.
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Mark A. Ellingsen, ISB No. 4720 CLERK DISTR = o
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Attormeys & Counselors S
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608 Northwest Boulevard, Suite 300
Coeur d' Alene, 1daho 83815
Telephone: (208)667-4000
Facsimile: (208)667-8470

Attorneys for Plaintlfff Robert Wolford

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE-
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ROBERT WOLFORD Case No. CV-2014-4713

Plaintiff, MOTTON/FOR NON-SUMMARY
CONTEMPT PROCEEDING/CHARGES
v. ' OF CONTEMPT AS AGAINST
JUDGMENT DEBTORS SHAWN T.
SHAWN MONTEE and HEATHER MONTEE, MONTEE AND HEATHER MONTEE,
husband and wife, SHAWN MONTEE, INC,, an AND NOTICE OF HEARING

Idaho corporation dba SHAWN MONTEE

TIMBER COMPANY; and ABCO WOOD Date: January 7,2018

RECYCLING, LLC, an Idaho limited liability Time: 11:30 a.m.

company, Judge: John T. Mitchell
' Defendants.

COMES NOW Robert Wolford, Plaintiff/Petitioner, by and through his attorneys of
record, Mark A, Ellingsen of Witherspoon Kelley, and moves this Court, pursuant to Idaho
Rulé of Civil Procedure 75 and Idaho Code § 7-601, ef seq., for commencement of a non-
summary contempt proceedings. Plaintiff alleges the following Charges of Contempt
respecting Defendants/Respondents, Shawn Montes and Heather Montee Judgment Debtors.
This Motion/Charges of Contempt is supported by the Affidavit of Mark A. Eilingsen filed

MOTION FOR NON-SUMMARY CONTEMPT PROCEEDING
AND NOTICE OF HEARING—PAGE |
K SR ot aschnne
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herewith, the pleadings, motions and records filed in this matter, and the arguments to be made
at the time set for hearing this Motion.

Thié motion for commencement of a2 non-summary contempt proceeding/Charges of
Contempt respecting Defendants/Respondents, Shawn Montce and Heather Montee Judgment
Debtors is based on the following undisputed facts which support two separate charges of

contempt as against Judgment Debtors Shawn Montee and Heather Montee.

D PURSUAN 'm HIS 'o RT'S DECEMBER 120140RDER

On December 1, 2014, this Court cntered an Order for Examination of Judgment
Debtors (hercinafter reforred to as "Order") which kquired that Judgment Debtors, Shawn
Montee and Heather Montee produce for inspection and copying at Plaintiff's counsel's office
located at 608 Northwest Boulevard, Suite 300, Coeur d'Alene, Idaho 83814 a variety of
financial documents which were more particularly described in Exhibit A which was aitached
to the Order. These financial documents were required to be produced not later than
December 11, 2014, As identified in the Affidavit of Mark A. Ellingsen and the depo;iﬁon
transcripts which are filed and served concnfrently with this motion, Judgment Debtor's Shawn
Montee and Heather Montee did not comply with this Court's order as referenced above and
failed to produce for inspection and copying those financial documents at Plaintiff's counsel's
office located at 608 Northwest Boulevard, Suite 300, Coeur d'Alene, ldaho 83814 by
December 11, 2014. As of the date of this motion, to date, Judgment Debtors Shawn Montee
and Heather Montee still have failed to produce any financial documents for copying and
inspection. Judgment Debtors Shawn Montee and Heather Montee should both be found in

MOTTON FOR NON-SUMMARY CONTEMPT PROCEEDING

AND NOTICE OF HEARING—PAGE 2 )
CAUSERS\CONNIEMWAPF BATALUCALYT EMAWNGXIZS | 6OPTNO0 1 \Mutive for Conlonm (C0112319xBU0IH).do¢
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contempt for their failure to comply with the Court's order regarding the production of these

financial documents.

CHARGE 2: JUDGMENT DE SHAWN MONTEE'S AND
HEATHER MONTEE'S FAILURE TO APPEAR AND PROVIDE TESTIMONY

AS REQUIRED BY DECEMBER 1,2014 COURT ORDER.

On December i, 2014 this Court entered an Order for Examination of Judgment
Debtors which required that Judgment Debtor Shawn Montee appear at the offices of
Witherspoon Kelley. located at 608 Northwest Boulevard, Suite 300, Cocur d'Alene, Idaho
83814 on the 18" day of December, 2014, at the hour of 10:00 a.m. to make discovery under
oath, and that Judgment Debtor Heather Montee appear at the officcs of Witherspoon Kelley,
located at 608 Northwest Boulevard, Suite 300, Coeur d'Alene, Idaho 83814 on the 19™ day of
December, 2014, at the hour of 10:00 am. to make discovery under oath. Jjudgment Debtor
Shawn Montee failed to appear at the offices of Witherspoon Kelley, located at 608 Northwest
Boulevard, Suite 300, Coeur d'Alenc, Idaho 83814 on the 18™ day of December, 2014, at the
hour of 10:00 am. to make discovery under oath. Furthermore Judgment Debtor Heather
Montee failed to appear at the offices of Witherspoon Kelley, located at 608 Northwest
Boulevard, Suite 300, Coeur d'Alene, Idaho 83814 on the 18" day of December, 2014, at the
hour of 10:00 a.m. to make discovery under oath, Judgment Debtors Shawn Montee and
Heather Montee should both be found in contempt for their failure to comply with the Court's
order requiring them to appear at the offices of Witherspoon Kelley, located at 608 Northwest
Boulovard, Suite 300, Coeur d'Alens, ldaho 83814 on the 18” day of December 2014, t the

hour of 10:00 a.m. to make discovery under oath.

MOTION FOR NON-SUMMARY CONTEMPT PROCEEDING

AND NOTICE OF HEARING--PAGR 3
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SERVICE OF COURT ORDER ON COUNSEL FOR JUDGMENT DEBTOR'S
SHAWN MONTEE AND HEATHER MONTEE.

At ali times material, Judgment Debtors Shawn Montee and Heather Montee have been
represented by attomey Paul W. Dauglany. Paul W. Daugharty was served with a copy of the
Order via facsimile by on December 1, 2014 as evidenced by the Certificate of Service which is
contained on page 3 of the Order. Furthermore, Judgment Debtor's Motion to Quash Order for
Examination of Judgment Debtors which was filed with this Court on December 10, 2014 by
attorney Paul Daugharty clearly demonstrates that Judgment Debtors, and their counsel,

received a copy of the Order.

REQUESTED RELIEF:
Plaintiff requests that this Court impose against Judgment Debtors Shawn Montee and

Heather Montee those criminal and/or civil sanctions as provided by LR.C.P. Rule 75 and
Idaho Code § 7-601, ef seq. as this Court deems just and equitable, Plaintiff submits that given
the nature of the outstanding nnﬁaid judgment which is due and owing in this case—an order
for contempt by this Court which is limited to a civil (monetary) sanction will be ineffective in
punishing the disobedience of the lawful Order which was committed by Judgment Debtors
Shawn Montee and Heather Montee. Instead, this Court should fashion a sanction order which
will accomplish what was required pursuant to the Order and adequately punish Judgment
Debtors Shawn Montee and Heather Montee for their disregard of the Order. The Court should
enter an order that Judgment Debtors Shawn Montee and Heather Montee produce those

financial records which were required pursuant to the Order within five (5) days. Thereafter, |

Judgment Debtors Shawn Montec and Heather Montee should each be ordered incarcerated for
five (5) days as provided by Idaho § 7-601, et seg. Furthermore, during this period of

incarceration, this Court should order that Judgment Debtors Shawn Montee and Heather

MOTION FOR NON-SUMMARY CONTEMPT PROCEEDING
AND NOTICE OF HEARING—PAGEF 4
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Montee appear at the Kootenai County Jail Contact Room located in the Kootenai County Jail,
5500 North Government Way, Cocur d'Alene, Idaho 83815 to make discovery under oath as
previously required pursuant to this Court's Order. Further, Plaintiff requests an award of his
attorney's focs and costs as incwred in prosccuting this motion as provided by LR.C.P. 75(m)

and Tdaho Code § 7-610. Oral argument is requested on this motion.

DATED this 2 7 day of December, 2014.
WITHERSPOON KELLEY

aray Lo

Mark A. Ellingsen
Attorneys for Plaintiff/Petitioner

NOTICE OF HEARING
YOU ARE HEREBY NOTIFIED that a hearing on Wolford's Motion for Non-sumimary
Contempt Proceedings/Charges of Contempt will be held on the 7th day of Jaauary, 2015 at
11:30 a.m. or as soon thereafier as counsel may be heard, before the Honorable John T.
Mitchell, District Judge, at the Kootenai County Courthouse, 324 W. Garden Avenue,
Coeur d’Alene, Idaho 83814, or as soon thereafter as Petitioner's Motion may be heard.

DATED this 23 day of December, 2014,
WITHERSPOON KELLEY

yA

Mark A. Ellingsen (
Attorneys for Plaintiff/Petitioner

MOTION FOR NON-SUMMARY CONTEMPT PROCEEDING
AND NOTICE OF HEARING—PAGE 5
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CERTIFICAT SERVICE
I, the undersigned, certify that on the, day of December, 2014, T caused a true andr

correst  copy of the MOTION/FOR NON-SUMMARY CONTEMPT
PROCEEDING/CHARGES OF CONTEMPT AS AGAINST JUDGMENT DEBTORS SHAWN
T. MONTEE AND HEATHER MONTEE, AND NOTICE OF HEARING to be forwarded, with

a1l required charges prepaid, by the method(s) indicated below, to the following person(s):

PeVpaiNy VY v disviiviey

Paul W. Daugharty Ol U.S Mail

Paul W. Daugharty, P.A. [0 Hand Delivered

Attorney at Law [l Ovemight Mail

110 East Wallace Avenue Jz Via Fax: (208) 666-0550

Coeur d'Alene, ID 83814

MOTION FOR NON-SUMMARY CONTEMPT PROCEEDING
AND NOTICE OF HEARING—PAGE 6
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Mark A. Ellingsen, 1SB No. 4720
WITHERSPOON KELLEY
Attomeys & Counselors

The Spokesman Review Building
608 Northwest Boulevard, Suite 300
Coeur d' Alene, Idaho 83815
Telephone: (208) 667-4000
Facsimile: (208) 667-8470

Attorneys for Plaintiff Robert Wolford

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAL

ROBERT WOLFORD, Case No. CV-2014-4713
Plaintiff, MEMORANDUM IN SUPPORT OF
V. MOTION FOR NON-SUMMARY
CONTEMPT PROCEEDING/CHARGES
SHAWN MONTEE and HEATHER MONTEE, OF CONTEMPT AGAINST

husband and wife, SHAWN MONTEE, IC., an JUDGMENT DEBTORS SHAWN T.
Idaho corporation dba SHAWN MONTEE MONTEE AND HEATHER MONTEE

TIMBER COMPANY and ABCOWOOD .
RECYCLING, LLC, an Idaho limited liability
company,

Defendants.

Petitioner/Plaintiff Robert Wolford (hercinaficr referred to as "Wolford”) has filed a
Motion for Non-Summary Contempt Proceedings/Charges of Contempt against Judgment
Debtors Shawn T. Montee and Heather Montee(hercinafter "Contempt Motion") Wolford

provides this Memorandum in Support of his Contempt Motion/Charges.

MEMORANDUM IN SUPPORT OF MOTION FOR CONTEMPT—PAGE !
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L FACTS

Judgment was initially entered in favor of Wolford in this matter on September 26, 2014
as against Judgment Debtors Shawn T. Montes and Heather Montee (hereinafter collectively
referred to as "the Montees”) in the amount of $2,305,160.71. On October 6, 2014, the
Moniees filed a motion with the Court to prohibit the issuance of a writ of exeoution and a
motion to alter/amend the judgment. On October 14, 2014, a writ of execution was issued to
garnish the funds which may have been held by the Montees at a varicty of banks. Thercafter,
on October 6, 2014, the Montees filed & motion to quash the writs of execution. On
November 6, 2014 at a hearing on the matter, the Court ultimately denied the Montees' motion
to quash the writs of execution. Instead, the Court simply granted the Montees' pending motion
to amend the judgments and on November 10, 2014, entered an amended judgment in the sum
of §2,321,037.71. On November 21, 2014, the Sheriff of Kootcnal County submitted a return
on the outstanding writs of execution which reflected only that $47.19 had been collccted from
the Montees' eccounts from the bank garnishment. However, Wolford incurred the sum of
$364.81 in expenses charged by the Kootenai County Sheriff's office for service of the writ of
execution.

At this point, Wolfordv was unaware of the nature, extent, or location of any accounts,
personal property, or other assets of the Montees which could be successfully executed upon in
order to satisfy the outstanding judgment, Therefore, on November 24, 2014 Wolford filed a
motion with this Court seeking an order requiring the Montees to produce a variety of financial
documents to counse! and to later appear at a deposition in order that Wolford's counsel could
inquire about the nature and extent of the Montees' assets which could be executed upon, On
November 24, 2014, the Court entered an Order for Examination of Judgment Decbtors

MEMORANDUM IN SUPPORT v 3 MOTION FOR CONTEMPT—PAQE 2
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(hereinafter referred to as "Order") which required the Montees to produce for inspection and
copying the requested financial documents not later than December 11, 2014 and for Montee to
appear for depositions which were scheduled for December 18, 2014 and December 19, 2014 at
10:00.am.

Despite this Order, the Montees failed to turn over any financial documents as required
by this Order. Furthermore, despite thie Order, Shawn Montee and Heather Montee failed to
appear and submit to questioning under oath as required. Instead, on December 10, 2014 the
Montees filed a motion to quash the »Order. In their motion, the Montees challenge the legality
of this Cowt's Order. Plaintiff submits that the challenge made by the Montees for the reasons
stated horcinafier are patently frivolous and have been interposed for the sole purpose of
delaying Wolford's lawful right to obtain financial records and to depose the Montees about
assets which could be exccuted upon in order to satisfy the unpaid judgment,

Wolford submits that the Montees' disregard of this Court's Order justifies the charges
of contempt which are sought by Wolford and the relief which is requested in Wolford's
motion/charges for contempt.

l; NON-SUMMARY CONTEMPT PROCEEDINGS

Pursuant to IRCP 75(c)(2), Wolford may initiate a proceeding for contempt via a motion
and affidavit. The written charge of contempt or affidavit must allege the specific facts
constituting the contempt, IRCP 75(c)(3). Further, as in the case at hand, if the alleged
contempt is a violation of a court order, the written charge or affidavit must allege that either
the respondent or respondent's attomey was served with a copy of the order or had actual
knowledge of it. IRCP 75(c)(3). The written charge or affidavit need not allege facts showing

that the respondent's failure to comply with the court order was willful, TRCP 75(c)(3).

MEMORANDUM IN SUPPORT OF MOTION FOR CONTEMPT—PAGE 3
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! In this case, Wolford has set out in both his written charges/motion and supporting
affidavit those specific facts which 'support the contempt charges (i.c., Shawn Montee's and
Heather Montee's failure to appear for the Court Ordered Debtor's Examination and fallure to
producc any financial documents as required by the Court Order). Furthermore, the court
¢ |l record reflects, via Montee's Motion to Quash Order for Debtor's Exam, that Shawn Montee's
7 || and Heather Montee's counsel obtained a copy of the Order.

’ Accordingly, this Court must proceed forward with the cobtempt proceedings against
Shawn Montee and Heather Montee as promulgated by IRCP 75(£), IRCP 75(g) and 75(). This

10

11 || would include giving the Montees their required advice at the initial appearance scheduled for

12 || January 7, 2015 at 11:30 a.m., taking their respective pleas to the charges of contempt at this

13 linitial hearing, and setting the matter for a trial if thc Montees deny the charges of contempt.

14
Since Wolford is seeking incarceration as a penalty, the Court will have to advise Shawn

15
Montee and Heather Montee at this initial hearing of their right to counsel through this

16

17 || contempt procecding. IRCP 75(£)(3),

18 2, MONTEE'S CHALLENGE TO THIS COURT'S ORDER I8 WITHOUT
MERIT.

19

20 There is simply no dispute that the Montees violated the Order by failing to appear for

21 ||the debtor's examination and by failing to produce any financial documents as required by the

22 |l court order. Instead, the Montees claim that they were not required to comply with this Order

23
due to the arguments which they assert in their Motion to Quash which was filed on

24
o5 ||December 1, 2014,
26 In this case, Wolford previously moved forward and executed upon the judgment he

27 || obtained against Montee via the writ of cxecution. The writ of execution Was returned

2 unsatisfied by the Kootenai County Sheriffs officc and was filed with this Court on

MEMORANDUM IN SUPPORT OF MOTION POR CONTEMPT—PAGE 4
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| |[November 21, 2014. In these retumns, the Kootenai County Sheriff's Deputy Carey L. Holicek
2 || executed a number of documents which certified that the writ of execution was being returncd
to the Court unsatisfied-~in that the writ process failed to obtain funds which would satisfy the |
outstanding judgment.
6 Due to this unsuccessful execution, Woiford filed a motion with this Court secking a
7 || Court ordered debtor's examination. The motion was based upon LR.C.P. 69(c) and Title 11,
Chapter §, of the Idaho Code. LR.C.P. 69(c) states:

In aid of the judgment or execution, the judgment creditor or successor in interest
10 when that interest appears of record, may obtain discovery from any person,
including the judgment debtor, as provided in these rules and may examine any

person, including the judgment debtor, in the manner provided by the practice of
12 this state.

13 Based upon the broad language provided by LR.C.P. 69(c), Wolford has every right to

M obtain a court order which would permit Wolford to cxamine Shawn Montee and Heather

15

‘e Montee under oath about their assets and in a fashion which would aid in future executions

12 ||upon the underlying judgment—regardless of whether a writ of execution had been issued by

18 ||the Court and returned unsatisfied. Furthcrmore, due to the broad language provided by

91 LR.CP. 69(c), Wolford has the authority to compel the Montees to produce financial records
20
which, again, might aid in Wolford's future executions upon the underlying judgment.
2t
93 Furthermore, Idaho Code § 11-501 (not Idaho Code § 11-502 as argued by the Montees

23 |lin their motion to quash) is the statute which pertains to the debtor's examination requested by

24 || Wolford via his motion. ldaho Code§ 11-501 states:

= When an execution against property of the judgment debtor or of any of several

2% debtors in the same judgment, issued to the sheriff of the county where he
resides . . . is returned unsatisfied in whole or in part the judgment creditor, at any

27 time after such return is made, is entitled to an order from the judge of the court

2% requiring such judgment debtor to appear and answer upon oath concerning his

MEMORANDUM IN SUPPORT OF MOTION FOR CONTEMPT—PAGE §
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property, before such judge, or a referee appointed by him, at a time and place
specified in the order . ...

In this case, it is an undisputed fact that a writ of execution had been issued by this court on the
judgment was returned unsatisfied by the Kootenai County Sheriff's Office. Given this fact,
Wolford has a statutory right, pursuant to Idahe Code § 11-501, to seck a court order requiring

a debtor's exam so that assets might bo identified which could ultimately result in another writ

ability to enter an order regarding a judgment debtor exam on the premise that the underlying
writ of execution was purportedly unlawful,

However, we have already dealt with the issue of the legality of this particular writ of
execution in previous arguments which the Montees made before this Court (j.e., see Montees'
Motion to Quash the Writ of Execution). The Court has already considered these arguments in
the past and denied Montees' challenges to the writ of execution. Regardless, the purported
"legality” of the writ of execution should not be a factor when considering whether a court
ordered debtor's examination can occur pursuant to ldaho Code § 11-501. The purposc of
Ideho Code § 11-501 is to give a judgment creditor the authority to compel an examination of
the judgment debtor when the judgment creditor has attempted an execution on the judgment
and these actions ultimately failed to satisfy a judgment. The whole point of this statute is
when it is clear that a judgment creditor has unsuccessfully executed upon a judgment, then the
judgment creditor has the right to obtain a court order to depose the judgment debtor so that a
subsequent execution may be successful. There is nothing in this statute, or the case law
interpreting this particular statute, which states that a debtor's examination cannot be ordered

when there may have been some purported defect to an underlying writ of execution which was

retumed unsatistied.

MEMORANDUM IN SUPPORT OF MOTION FOR CONTEMPT~—PAGE 6
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1 CONCLUSION

As stated above, the Montees' challenge to this Court's Order is without meﬁt.‘ Instead,
the Montees blatantly disregard this Court's order and unjustifiably block Wolford's lawful
attempts to obtain information about assets which might be executed upon in order to satisfy
6 ||the la:gé judgment which is duc and owing from the Montees to Wolford. Therefore, both
7 || shawn Montee and Heather Montee must be found in contempt for their disregard of the Order.
And, when the Court considers the sanct_ion/pmalty to be imposed upon the Montees, Wolford

10 submits that incarceration must be utilized as the only effective sanction. In this case, the

1y [[Montees already owe in excess of $2 million to Wolford. An additional monetary/civil

12 ||sanction against the Montees would essentially be a meaningless sanction to the Montees.

13 |l Instead, this Court should fashion a sanction order which will accomplish what was required

H pursuant to the Order and adequately punish the Montees for their disregard of the Court's

15

' order. As such, Wolford proposes that the Montees be ordered to produce those financial

17 ||records which were required pursuant to the Order within five (5) days. Thercafter, Shawn

13 | Montee and Heather Montee would be ordered incarcerated in jail for a period of five (5) deys

19 |l 25 & penalty for their contempt pursuant to Idsho Code § 7-601. During their incarceration

20 .
period, Shawn Montee and Heather Montee would be required to appear at the Kootenai

21
2q || County Jail Contact Room located in the Kootenai County Jail to make discovery under oath as
23 || previously required pursuant to this Coust's Order.
2 DATED this & Sday of December, 2014,
22 ' KELLEY
26
27 /
28 Mark A. Ellingsen
Attorneys for Plaintiff
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) CERTIFICATE OF SERVICE
2 1, the undersigned, certify that on the 237/ day of December, 2014, T caused a true and

3 || correct copy of the MEMORANDUM IN SUPPORT OF MOTION/FOR NON-SUMMARY
CONTEMPT PROCEEDING/CHARGES OF CONTEMPT AS AGAINST JUDGMENT
DEBTORS SHAWN T. MONTEE AND HEATHER MONTEE, AND NOTICE OF HEARING

[
o to be forwarded, with all required charges prepaid, by the method(s) indicated below, to the
. following person(s):
g || Paul W. Daugharty 0O us. Mail
Paul W, Daugharty, P.A. ]  Hand Delivered
v || Attomey at Law ] Overnight Mail
110 East Wallace Avenue M viaFax: (208) 666-0550

10 1l Cocur d'Alene, ID 83814
11

12

13 Connje P. Maslowski

14
15
16
17
18
19
20
21
22
23
24
2s
26
27
28
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2 |{Mark A, Ellingsen, ISB No. 4720

WITHERSPOON KELLEY

Attorneys & Counsclors

4 || The Spokesman Review Building

608 Northwest Boulevard, Suite 300

S ||Coeur d'Alene, ID 83814-2146

o || Telephone: (208) 667-4000
Facsimile: (208) 667-8470

.
o Attorney for Plaintiff Robert Wolford
o IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
10 OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENALI |
1t || ROBERT WOLFORD No. CV-2014-4713 |
12 Plaintiff, MEMORANDUM IN SUPPORT OF
13 - PLAINTIFF'S MOTION FOR
v. | INJUNCTIVE RELIEF
14 .
's SHAWN MONTEE and HEATHER MONTEE,
husband and wife; SHAWN MONTEE, INC,, an
16 ||1daho corporation dba SHAWN MONTEE
TIMBER COMPANY; and ABCO WOOD
17 || RECYCLING, LLC an Idaho limited liability .
18 companY’
19 Defendants. | I
20 INTRODUCTION :
2 Plaintiff brings this Motion for Injunctive Relief, pursuant to 1.C. § 23-8-1 12(S), in order
22
to reach Defendants Shawn Montee's and Heather Montee's stock/shareholder interest in Shawn
23
54 (|Montee, Inc. an Idaho corporation and thereby satisfy the unpaid judgment which was entered
25 || by this Court in this casc on November 10, 2014,
2 ARGUMENT
7 Plaintiff obtained 2 judgment against Defendant Shawn Montee and Heather Montee for
28

the sum of $2,161,464.91. Defendants have failed to make any payments toward satisfaction‘ofi' ’

MEMORANDUM IN SUPPORT OF PLAINT [FF'S MOTION FOR INJUNCTIVE RELIEF & GARNISHEE l
EXAMINATION—PAGE | ' .
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the judgment and have disregarded this Court's order entered on December 1, 2014 which
required them to produce various financial records and to appear for an cxamination to testify
regarding their respective assets which might be executed upon to help satisfy the unpaid
balance of the judgment.

Defendants have shown that they will disregard the law in an effort to frustrate Plaintiff's
collections efforts, However, based upon the Atticles of Incorporation which were filed with the
Secretary of State of Idaho, it would appear thut Defendants Shawn Montee and Heather Montee
were the original incorporators and directors of Shawn Montee, Inc. Further, these Articles of
Incorporation also note that Shawn Montes is the President and Heather Montee is the Vice
President-Secretary/Treasurer of Shawn Montee, Inc. The Articles of Incorporation also note
that Shawn Montes, Inc, has authority to issue and deliver 100,000 shares of stock to its
shareholders. While the Articles of Incorporation do not identify the respective shareholders at
this time, presumably Defendants Shawn Montee and Heather Montee currently maintain some,
if not all, of the ownership interest in this stock.

We believe that Shawn Montee, Inc. is a business which is currently in »operation, has
assets which Defendants have an interest via their sharcholder interest, and that Shawﬁ Montee
Inc. is generating income for both itself and ulﬁmaté!y for Defendants Shawn Montee and
Heather Montes. Furthermore, we believe that the sale of Shawn Montee's and Heather
Montee's shareholder interest in Shawn Montee, Inc. at a sheriff's sale via a writ of execution
will result in the partial satisfaction of the unpaid belance due and owing on the subject
judgment,

Plaintiff will be obtaining a second Writ of Execution directing the Kootenai County

Sheriff to satisfy Plaintiffs Judgments from the property of Defendant Shawn Montee and

aolorsis MSURT v SUPPORT OF PLAINTRFEMOTIORORHIUNCTIVE RELIEF & GARNISHEE 310

PYAMINATION~PAGE 2

D721

£332 |




Fax sent by :@ 2886678470 WITHERSPOON KELLEY 12-23-14 12:37 Pg: 6721

! || Heather Montee. Defendants Shawn Montcc's and Heather Montee's property includes stock

and other security interests in Shawn Montee, Inc. an Idaho corporation. While a Writ and
Notice of Attachment of Stock could be served upon Shawn Montee, Inc., it is uncertain whether
this entity has physical possession of Defendants' stock interest in the respective corporations or
6 ||if said stock is actually under the dominion and control of the Defendants. Furthermore, it is
7 doubtﬁil that Shawn Montee, Inc. would even comply with service of a Writ and Notice of
Attachment since Shawn Montee and Heather Montee effectively control Shawn Montee, Inc.'s
actions and will undoubtedly do thosc acts necessary to prevent turning said stock over pursuant
11 ||to @ Writ and Notice of Attachment, |
12 As the Court can probably surmise, an asset such as an ownership interest in stock can |
13 1| easily be transferred, hidden and concealed in order to frustrate and ultimately bar a creditor's

14 :
attempts to enforce a judgment against such a valuable asset. Due to this particular problem, ;

15 -
¢ ||1daho Code § 28-8-112(5) was enacted to specifically provide wide latitude of relief for a l'
1~ || creditor which, by the broad language included within this statute, can include: |

18 (1)  An order requiring Debtor to account for said stock;

19 (2)  An order prohibiting the Debtor from transferring, selling, concealing, or ,
. |

20 . !
encumbering said stock; and !

21 |

(3)  An order requiring the Debtor to physically turn over his interest in said stock to

(S

23 || the Sheriff so that an outstanding Writ of Execution may be enforced.

% Specifically, 1.C § 28-8-112(5) provides that "[a] creditor whose debtor is the owner of a

% certificated security, uncertificated security or security entitlement is entitled to aid from a court

26
of competent jurisdiction, by injunction or otherwise, in reaching the certificated security,
27 ,

28 |

MEGKANBUR IN SUPPORT OF PLAINTEHS MGTIORBERITONCTIVE RELIEF & GARNISHEE 141132 |
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uncertificated security, or security eatitlement or in satisfying the claim by means allowed at law
or in equity in regard to property that cannot readily be reached by other legal process.”

Due to Defendants' efforts to frustrate Plaintiff's collection efforts, Plaintiff submits that
good causc cxists for an catry of an injunctive order related to this stock as requested in this
motion, This Court must ontor an order enjoining Defendants Shawn Montee and Heathor
Montee from concealing, transferring, selling, or encumbering any of their interest in stock
which they own of Shawn Montee, Inc. Further, pursuant to 1.C § 28-8-112(5), this Court must
enter an order requiring Defendants Shawn Montee and Heather Montee to do those acts
required to physically tum over and surrender to the Kootenai County Sheriff their ownership
interest in stock of Shawn Montee, Inc, so that said interest may be sold pursuant to a Writ of
Execution to be issued by this Court—in order to satisfy, in whole or in par, the outstanding
judgments, owed by Defendants to Plaintiff. Such relief is necessary to prevent irreparable harm
which Plaintiff might suffer by Defendants Shawn Montee's and Heathor Montee's acts in
preventing said stock from being recovered and liquidated pursuant to an underlying Writ of]

Execution.

CONCLUSION
For the reasons stated herein, and pursuant to L.C § 28.8.112(5), Plaintiff should be

granted injunctive relief by this Court as articulated in the underlying Motion.

DATED this zz_ day of December, 2014,
WITHERSPOON KELLEY

L

Mark A. Elfirfgsen

MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR INJUNCTIVE RELIEF & GARNISHEE

EXAMINATION- PAGE 4
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1, the undersigned, certify that on the 23@/day of December, 2014, 1 caused a truc and
correct copy of the MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR
INJUNCTIVE RELIEF to be forwarded, with all required charges prepaid, by the method(s)
indicated below, to the following person(s):

Paul W. Daugharty O Us Mai

Paul W. Daugharty, P.A. [l Hand Delivered
Anorney at Law Overnight Mail

110 East Wallace Avenue % Via Fax: (208) 666-0550
Cocur d' Alene, ID 83814 Via Email:
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Mark A, Ellingsen, ISB No. 4720
WITHERSPOON KELLEY
Attorneys & Counselors

The Spokesman Review Building
608 Northwest Boulevard, Suite 300
Coeur d'Alene, Idaho 83815
Telephone: (208) 667-4000
Facsimile: (208) 667-8470

Atiorneys for Plaintiff
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ROBERT WOLFORD, Case No. CV-14-4713
Plaintiff, ORDER DENYING DEFENDANTS'
MOTION TO PROHIBIT ISSUANCE OF
v, WRIT OF EXECUTION AND DENYING

DEFENDANTS' MOTION TO QUASH

SHAWN MONTEE and HEATHER MONTEE, | WRITS OF EXECUTION/ORDER
husband and wife; SHAWN MONTEE, INC., an | GRANTING DEFENDANTS' MOTION

Idaho Corporation d/b/a SHAWN MONTEE TO ALTER/AMEND JUDGMENTS
TIMBER COMPANY; and ABCO WOOD
RECYCLING, LLC, an Idaho ‘

Defendants.

This matter having come before the Court on November 6, 2014 on Defendants' Motion

to Prohibit Issuance of Writ of Exeéution, Defendants' Motion to Quash Writs of Execution,
and Defendants' Motion to Alter/Amend Judgments. After considering the above noted
motions, the Affidavit of Paul W. Daugharty In Support of Motion to Prohibit Writ of
Execution, the Affidavit of Paul W, Daugharty in Support of Motion to Alter and Amend
Judgments, the Affidavit of Paul W, Daugharty in Support of Emergenoy to Quash Writs of

C”UMﬂRRB:DEEEEHDA&HS’Nﬂ)TKﬁWTOCKhMMﬂ?RIﬂﬂBTT“ﬂUTEOFEXECUTKﬂW

DEFENDANTS' MOTION TO ALTER/AMEND JUDGMENT$—PAGE 1
Kewdooskdamale\08 104100014001 10079.D0CX
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Execution, Plaintiffs Response to Emergency Motion to Quash Writ of Exccution, and the
"5 || pleadings and case file to date:

3 IT 1S HEREBY ORDERED that Defendants' Motion to Prohibit Issuance of Writ of
Execution is denied.

IT 1S HEREBY ORDERED that Defendants’ Motion to Quash Writs of Execution is

denied.
8 IT IS HEREBY ORDERED that Defendants' Motion to Alter or Amend Judgments is
9 || granted and that the Judgment entered by this Court on September 26, 2014 against Defendant
Shawn Montee and the Marita] Community Comprised of Shawn Montee and Heather Montee,
husband and wife shall hereby be deemed amended to a form consistent with this Court's
{| Amended Judgment which was entered by this Court on November 10, 2014 as against
14 || Defendant Shawn Montee and the Marital Community Compriced of Shawn Montee and
15 || Heather Mo;utee, husband and wife,

IT 1S HEREBY ORDERED . that Defendants Motion to Alter or Amend Judgments is
granted and that the Judgment entered by this Court on September 26, 2014 against Defendant
Shawn Montee, Tnc. and Idaho corporation d/b/a Shawn Montee Timber Company and ABCO
20 || Wood Recycling, LLC an Idaho limited liability company shall hereby be deemed amended to
2 |l 4 form consistent with this Court's Amended Judgment which was entered by this Court on

November 10, 2014 as against Defendant Shawn Montee, Inc. an 1daho corporation d/b/a

26
27

28

ORDER RE: DEFENDANTS' MOTION TO QUASH/PROHIBIT WRITEOF EXECUTION/

DEFENDANTS' MOTION TO ALTER/AMEND JUDGMENTS$--PAGE 2
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Shawn Montee Timber Company and ABCO Wood Recycling, LLC an 1daho limited liability
company.

ik
DATED this.3}” day of December, 2014,

CLERK'S CERTIRICATE OF SERVICE
QWIS

I certify that on this ___5_ day of ; , | caused a true and correct copy of
the ORDER DENYING DEFENDANTS' MOTION TO PROHIBIT ISSUANCE OF WRIT OF
EXECUTION AND DENYING DEFENDANTS' MOTION TO QUASH WRITS OF
EXECUTION/ORDER GRANTING DEFENDANTS' MOTION TO ALTER/AMEND
JUDGMENTS to be forwarded, with all required charges prepaid, by the method(s) indicated
below, to the following person(s):

Mark A. Ellingsen [ Us Mai

Witherspoon Kelley | 0]  Hand Delivered <

Attorneys & Counselors Ovemight Mail Q&U\U\%

The Spokesmaun-Review Buildusy ViaTax: (208) 667-4000-—

608 Northwest Boulevard, Suite 300 L 8U70

Coeur d'Alene, ID 83814

Paul W. Daugharty A UsS. hgai'l. eod

Paul W. Daugharty, P.A. Hand Deliv ,

Coeur d'Alene, 1D 83814 Via Fax: (208) 666-0550
JTM BRANNON, Kootenai County &

Clerk of District Court

ORDER RE: DEFENDANTS' MOTION TO QUASH/PROHIBIT WRITEOF EXECUTION/

DEFENDANTS' MOTION TO ALTER/AMEND JUDGMENT8—PAGE 3
Kiwndocwicdamais S (06000 INCO110975,D0CX
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PAUL W. DAUGHARTY

PAUL W. DAUGHARTY, P.A.
Attorney at Law

110 E. Wallace Avenue

Coeur d'Alene, ID 83814
Telephone No.: (208) 664-3799
Facsimile No.: (208) 666-0550
E-mail: paul@pdaughartylaw.com
ISB# 4520

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ROBERT WOLFORD, CASE NO. CV-14-4713
Plaintiff, WRITTEN APPEARANCE BY
v, COUNSEL, DENIAL Ol
ALLEGATIONS OF CONTEMPT,
SHAWN MONTEE and HEATHER MONTEE, AFFIRMATIVE DEFENSES AND
husband and wife; SHAWN MONTEE, INC,, an REQUEST FOR TRIAL

Tdaho carporation dha SHAWN MONTFEE TIMBER
COMPANY; and ABCO WOOD RECYCLING,
LLC, an Idaho limited liability company,

Dcfendants.

COMES NOW, the above-named Defendants/Respondents, Shawn Montee and }eather
Montee, by and through their attorncy, Paul W. Daugharty of the Law Firn PAUJL W.
DAUGHARTY, P.A., and pursuant to Idaho Rule of Civil Procedure 75(f)(3) hereby appsar and
respond to the Motion For Non-Summary Contempt Proceedings/Chargss filed by
Plaintifi/Petitioner, Robert Wolford pursuant to Idaho Rule of Civil Procedure 75 and Idaho Code

WRITTEN APPEARANCE BY COUNSEL, DENIAL OF
ALLEGATIONS OF CONTEMPT, AFFIRMATIVE
DEFENSES AND REQUEST F OR TRIAL - 1
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§ 7-601, et seq., as follows:
1. Defendants/Respondents, Shawn Montee and Heather Montze (coll:ctively

“Montee™) have been informed of the charges of contempt alleged by Plaintiff/)atitioner, Robert
Wolford (‘Wolford”) and the possible criminal and/or civil sanctions. Monte¢: DENIES each
charge of contemnpt alleged by Wolford in the Motion for Non-Summary Conternp; Proci:edings,
Memorandum In Support of Motion for Contempt and Affidavit of Mark A. Zllingsen filed in
support of said motion.

2. This matter is scheduled for a formal admit/deny hearing on Jenuary 7, 2015 at
11:30 a.m., before the Honorable John T. Mitchell. Pursuant to Idaho Rule of Civil Prycedure
75(g)(2), Montee requests that the matter be set for a 1.2 trial (by jury if applicablz) after February
23,2015,

3. Montee assert the following defenses:

(@)  The Motion for Order for Examination of Judgment Debtors filed bv Wol-ord did
not comply with Idaho Code § 11-501 and [daho Code§ 11-302.

Idaho Code § 11-501 provides that “when an execution against property of the judgment
debtor or of any several debtors in the same judgment, issucd to the sheriff of the county where he
resides, or if he do [does] not reside in this state, to the sheriff of the county where the judgment
roll is filed, is returned unsatisfied in whole or in part, the judgment creditor, 4t any tinic after
such return in made, is entitled to an order from the judge of the court requirinz such judgment
creditor to appear and answer upon oath concerning his property, before such juilge, or a referee
appointed by him, . . .” (Emphasis Added). The only writs returned as not sati:fied wer: issued
upon the Judgments entered on or about September 26, 2014 that did not comply with Idailo Rule
of Civil Procedure 54(a). As stated by the Idaho Supreme Court in Reed v. Reed, Doc cet No.
41013-2013, 2014 Opinion No. 128 (December 2, 2014), citing L.R.C.P. 69(a), "a writ of execution
could not be issucd unless there was an appealable final judgment or a partial judgment certified
as final under Rule 54(b) of the Idaho Rules of Civil Procedure.” The Idaho Supr:me Court issued
a similar conditional dismissal in this case which has been appealed under Supreme Court Docket
No. 42719-2014. It is respectfully submitted that any writ issued under the orizinal Judgments

WRITTEN APPEARANCE BY COUNSEL, DENIAL OF
ALLEGATIONS OF CONTEMPT, AFFIRMATIVE
DEFENSES AND REQUEST FOR TRIAL -2
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entered on or about September 26, 2014 are void.

Idaho Code § 11-502 provides in pertinent part that “after the issuing of an exscution
against property, and upon proof by affidavit of a party or otherwise, to the satisfacticn of the court
or ajudge thereof, that any judgment debtor has property which he unjustly refuses to apply toward
the satisfaction of the judgment, such court or judge, by an order require the judgment debtor to
appear at a specified time and place before such judge, or a referee appointed by him, to answer
upon oath concerning the same.” There was no affidavit submitted by Plaintiff/Futitioner, Robert
Wolford in support of the motion or proof, as required by Idaho Code § 11-502, provided in support
of the motion. Furthermore and as stated in the Memorandum in Support of Mot.on for Cc ntempt
filed by on behalf of Wolford, by Mr. Ellingsen, no new writs of execution were obtained & fter the
Court determined that the original Judgments entered on or about September 21, 2014 were not
final judgments and did not comply with Idaho Rule of Civil Procedure 54(a). )t is resp:ctfully
submitted that until new writs of execution are issued on the amended Judgment enlered November
10,2014 and returned unsatisfied, Wolford is not entitled (pursuant to Idaho law) 0 seek o obtain
an order for examination of judgment debtor under either Idaho Code § 11-501 cr § 11-502;

(b.)  Itis respectfully submitted that the Court did not have authority under Idaho Code
§ 11.501, Idaho Code § 11.502 or Idaho Rule of Civil Procedure 69 to require Maritee 10 “produce
for inspection and copying all documents in their possession, or reasonably available to them,
which pertain or relate to the acts, conduct, or property or the liabilities and finar:ial condition of
the judgment debtors™ and provide the same to the law offices of Witherspoon K«:lley as szt forth
in the Order; .

(c) It is inequitable to bring contempt proceedings for events resulting irom V/olford
(or Wolford’s counsel’s) failure to comply with Idaho law;

(d) These defenses may be supplemented after further discovery and review of the
court file; and

(e.) Idaho Criminal Rule 48.

Montee requests the right to present oral argument, testimony and evidence and t ¢ross-
examine the other party, their witnesses and affiants at any hearing or trial. Attarmey’s jees are

WRITTEN APPEARANCE BY COUNSEL, DENIAL OF
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requested pursuant to Idaho Rule of Civil Procedure 75(m) and Idaho Code § 7-610.
DATED thie /4~ day of January, 2015,
PAUL W. DAUGHARTY, P.A.

By: \-‘*‘: =

PAUL W. DAUGHARTY
Attorney for Defendants/Respondents
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CERTIFICATE OF DELIVERY

I hereby certify that I caused to be
served a true and correct copy of the
foregoing on this 7+ day of

January, 2015, to:
Mark A. Ellingsen [ ] ViaMail, postage prepaid therson
Jason M. Gray [ ) ViaFacsimile: 208-667-8470
WITHERSPOON KELLEY [V] ViaHand Delivery
Attorneys & Counselors [ 1 ViaE-Mail: mae@witherspocnkelley.com

608 Northwest Blvd., Suite 300
Coeur d’Alene, ID 83814

Honorable John T. Mitchell
Kootenai County Courthouse
324 West Garden Avenue
Coeur d"Alene, 1daho 83816
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/] Copy Via Hand Delivery
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ORIGINAL

STATE i [DAH (o
COUNTY 0 KOOTENAIS ™

FiLel:

Mark A. Ellingsen, ISB No. 4720 010 JAN 12 AM S: L4
WITHERSPOON KELLEY
Attorneys & Counselors

The Spokesman Review Building
608 Northwest Boulevard, Suite 300

Coeur d'Alene, ID 83814-2146 O
Telephone: (208) 667-4000

Facsimile: (208) 667-8470

E-mail: mae@witherspoonkelley.com

Counsel forPlaintiff
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT

[y FF:
¥

i57RICT CQURT

'/

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ROBERT WOLFORD, No. CV 2014-4713
Plaintiff, APPLICATION AND AFFIDAVIT IN
SUPPORT OF ISSUANCE OF WRIT OF
v. EXECUTION

SHAWN MONTEE and HEATHER MONTEE,
husband and wife; SHAWN MONTEE, INC., an
Idaho corporation d/b/a SHAWN MONTEE
TIMBER COMPANY; and ABCO WOOD
RECYCLING, LLC, an Idaho limited liability

company,
Defendant.

STATE OF IDAHO )

County of Kootenai ) =

MARK A. ELLINGSEN, being first duly sworn, deposes and says:

1. That I am a member of the firm of Witherspoon Kelley, and the attorney of record
for Plaintiff Robert Wolford, and have personal knowledge of the files and records in this case
and of the matters set forth herein.

2. That on September 26, 2014, Plaintiff Robert Wolford recovered a judgment in
the above- entitled action for Plaintiff Robert Wolford and against Defendant Shawn Montee and
the Marital Community Comprised of Shawn Montee and Heather Montee, Husband and Wife.

APPLICATION AND AFFIDAVIT IN SUPPORT OF ISSUANCE OF WRIT OF EXECUTION—PAGE 1
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Subsequently, on November 10, 2014 an Amended Judgment was rendered in the above action inj

favor of Plaintiff Robert Wolford and against Defendant Shawn Montee and the Marital

Community Comprised of Shawn Montee and Heather Montee, Husband and Wife in the amoun
of $2,321,037.71. Said Amended Judgment included the following language: "For the princip
sum of $1,483,641.00, plus prejudgment interest which has accrued on the unpaid principal s
at the rate of 12% per annum pursuant to Idaho Code §28-22-104(2) in the amount o
$821,519.71 through the date of the original judgment, September 26, 2014, with interest
continuing to accrue on this total judgment amount at the legal rate on judgments from the
judgment date until paid in full."

3. That pursuant to Rule 69 of the Idaho Rules of Civil Procedure I have calculated
the interest due on the Amended Judgment entered in this action on November 10, 2014, based
on a base rate determined by the Idaho State Treasurer, which is 5.125% commencing
September 27, 2014 through and including January 9, 2015, which calculates out to be $325.89
per diem.

4, That the calculated interest accrued on the Amended Judgment entered in this
action is at the rate of accruing interest of 5.125% per annum ($325.89) from September 27,

2014 through and including January 9, 2015 (105 days) is $34,218.45.

5. That execution costs to date in the sum of $2.00 are due and owing from the
Defendant to the Plaintiff.

6. To date the Defendant has not made any payment on the above referenced
judgment.

7. That said Writ of Execution shows the correct amount of the Amended Judgment
due and owing by Defendant to Plaintiff, herein in the aggregate sum of $2,355,258.16 as off
January 9, 2015.

Wherefore, the undersigned counsel for the above-named Plaintiff does hereby reques]

that a Writ of Execution be issued directing the Sheriff of Kootenai County to execute upon the

APPLICATION AND AFFIDAVIT IN SUPPORT OF ISSUANCE OF WRIT OF EXECUTION—PAGE 2
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personal property of the Defendant, or if insufficient personal property cannot be found, then out
of the real property belonging to the Defendant in order to satisfy the above noted judgment.
DATED this 9" day of January, 2015.

W/Z/ITRSPOON LLEY
~
Aark

Mark A. Ellingsen
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Mark A. Ellingsen, ISB No. 4720 01

WITHERSPOON KELLEY
Attorneys & Counselors

The Spokesman Review Building
608 Northwest Boulevard, Suite 300
Coeur d’Alene, ID 83814-2146
Telephone: (208) 667-4000

Facsimile: (208) 667-8470

E-mail: mae@witherspoonkelley.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

ROBERT WOLFORD, No. CV 2014-4713

Plaintiff, WRIT OF EXECUTION

V.

SHAWN MONTEE and HEATHER MONTEE,
husband and wife; SHAWN MONTEE, INC., an
Idaho corporation d/b/a SHAWN MONTEE
TIMBER COMPANY; and ABCO WOOD
RECYCLING, LLC, an Idaho limited liability
company,

Defendants.

TO: THE SHERIFF OF KOOTENAI COUNTY
WHEREAS, on September 26, 2014, Plaintiff Robert Wolford recovered a judgment in
the above-entitled action against Defendant Shawn Montee and the Marital Community

Comprised of Shawn Montee and Heather Montee, Husband and Wife;

WHEREAS, on November 10, 2014, an Amended Judgment was entered in the above
entitled action for Plaintiff Robert Wolford and against Defendant Shawn Montee and the
Marital Community Comprised of Shawn Montee and Heather Montee, Husband and Wife.
Said Amended Judgment included the following language: "For the principal sum of
$1,483,641.00, plus prejudgment interest which has accrued on the unpaid principal sum at the

WRIT OF EXECUTION FOR BANK GARNISHMENT—PAGE 1
Ki\wdocs\cdamain'95104\00011C01 13306 DOCX

Wolford vs. Montee Supreme Court Docket #42719 328 of 332




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

rate of 12% per annum pursuant to Idaho Code § 28-22-104(2) in the amount of $821,519.71
through the date of the original judgment, September 26, 2014, with interest continuing to
accrue on this total judgment amount at the legal rate on judgments from the judgment date

until paid in full."

$2,321,037.71 November 10, 2014 Amended Judgment Amount as of January 9,
2015 v

$ 3421845 Interest calculated at 5.125% ($325.89 per diem) on the principal
balance of the November 10, 2014 Amended Judgment amount fro
September 27, 2014 through January 9, 2015 (105 days).

$ 2.00 Filing Fees and Costs

$2,355,258.16 TOTAL

Together with interest accruing thereon at the rate of 5.125% per annum on the principal
balance of $2,321,037.71 with a per diem of $325.89, hereafter, together with sheriff's costs and
fees. |

NOW YOU, the said Sheriff, are hereby required to make the said sum due on said
Amended Judgment, and costs, interest and accruing costs thereon, from the date thereof, plus
accruing costs and sheriff's fees out of the personal property of said Defendant, of if sufficient
personal property of said Defendant cannot be found, then out of the real property belonging to
the Defendant, and make return of this Writ, within sixty (60) days.

ATTEST my hand and seal of said Court this _]_2-":‘ day of January, 2015.

JIM BRANNON, Kootenai County
Clerk of District Court

- KATIE WOOSLEY

By

Deputy

WRIT OF EXECUTION FOR BANK GARNISHMENT—PAGE 2
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

SUPREME COURT NOS.
42719

ROBERT WOLFORD

Plaintiff/ Respondent,
\2

SHAWN MONTEE and HEATHER MONTEE,
husband and wife; SHAWN MONTEE, INC.,
an Idaho corporation dba SHAWN MONTEE
TIMBER COMPANY; and ABCO WOOD
RECYCLING, LLC, an Idaho limited liability
company,

Defendant- Appellant,

E NO. CV 2014-4713
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CLERK’S CERTIFICATE OF EXHIBITS
I, Jim Brannon, Clerk of the District Court of the First Judicial District of the State of
Idaho, in and for the County of Kootenai, do hereby certify that the attached list of exhibits is a
true and accurate copy of the exhibits being forwarded to the Supreme Court of Appeals.
I further certify that the following documents will be submitted as exhibits to the
Record:

1. NONE

In witness whereof, I have hereunto set my hand and affixed the seal of said Court at Kootenai

County, Idaho this HU day of Nlwrtivg 2015
Jim Brannon
Clerk of the District Court

Dawn Mitchell
Deputy Clerk

1-Clerk’s Certificate of Exhibits
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IN THE SUPREME COURT OF THE STATE OF IDAHO

ROBERT WOLFORD,
SUPREME COURT
PLAINTIFF/RESPONDENT, CASE NO. 42719
DISTRICT CASE
CV 2014-4713

V.

SHAWN MONTEE and HEATHER
MONTEE, husband and wife; SHAWN
MONTEE, INC., an Idaho corporation dba
SHAWN MONTEE TIMBER COMPANY;
and ABCO WOOD RECYCLING, LLC,
an Idaho limited liability company,

DEFENDANTS/RESPONDENTS.
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I, Jim Brannon, Clerk of the District Court of the First Judicial District of the State of Idaho, in and for the
County of Kootenai, do hereby certify that the above and foregoing record in the above entitled cause was
compiled and bound under my direction as, and is a true, full and correct record of the pleadings and

documents under Rule 28 of the Idaho Appellate Rules.

I further certify that no exhibits were offered in this case.

I certify that the Attorneys for the Appellant and Respondent were notified that the Clerk’s Record was
complete and ready to be picked up, or if the attorney is out of town, the copies were mailed by U.S. mail,

postage prepaid on the 20™ day of January, 2015.

I do further certify that the Clerk’s Record will be duly lodged with the Clerk of the Supreme Court.

In witness whereof, I have hereunto set my hand and affixed the seal of said Court at Kootenai County,

Idaho this 20™ day January, 2015.

JIM BRANNON
Clerk of the District Court

By: DowWe “hc“

DetyuClerk
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IN THE SUPREME COURT OF THE STATE OF IDAHO

ROBERT WOLFORD,
SUPREME COURT
PLAINTIFF/RESPONDENT, CASE NO. 42719

V.

TREATY ROCK, INC., SHAWN
MONTEE and HEATHER MONTEE,
husband and wife; SHAWN MONTEE,
INC., an Idaho corporation dba SHAWN
MONTEE TIMBER COMPANY:; and
ABCO WOOD RECYCLING, LLC, an

Idaho limited liability company,

DEFENDANTS/APPELLANTS.

b’ N St N e Nt N’ S St un i e St e i
ol
<
b
o
o
I
£
-~
Y

CLERK’S CERTIFICATE OF SERVICE

I, Jim Brannon, Clerk of the District Court of the First Judicial District of the
State of Idaho, in and for the County of Kootenai, do hereby certify that I have personally
served or mailed, by United States mail, one copy of the Clerk’s Record to each of the
Attorneys of record in this cause as follows:

PAUL W. DAUGHARTY MARK A. ELLINGSEN
110 E. WALLACE AVE. 608 NORTHWEST BLVD., STE. 300
COEUR D’ ALENE, ID 83814 COEUR D’ ALENE, ID 83814

IN WITNESS WHEREOF, I have unto set my hand and affixed the seal of the
said Court this 20™ day of January, 2015.

Jim Brannon
Clerk of District Court
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