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IN THE SUPREME COURT OF THE STATE OF IDAHO

SHAMMIE L. FISHER,

Plaintiff-Appellant,
Vs.

GARRISON PROPERTY AND
CASUALTY INSURANCE COMPANY,

Defendant-Respondent.

Supreme Court Case No. 44117

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.

HONORABLE PATRICK H. OWEN

JAMES G. REID
JENNIFER REID MAHONEY

ATTORNEY FOR APPELLANT

BOISE, IDAHO

MATTHEW L. WALTERS
CRAIGR. YABUI

ATTORNEY FOR RESPONDENT

BOISE, IDAHO
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Date: 5/20/2016 Fourth Judicial District Court - Ada County User: TCWEGEKE
Time: 08:27 AM ROA Report
Page 1 of 3 Case: CV-0OC-2015-08979 Current Judge: Patrick H. Owen

Shammie L Fisher vs. Usaa Casualty Insurance Company, etal.

Shammie L Fisher vs. Usaa Casualty Insurance Company, Garrison Property And Casualty Insurance Company

Date Code User Judge
5/27/2015 NCOC CCBARRSA New Case Filed - Other Claims Patrick H. Owen
COMP CCBARRSA Complaint Filed No SMFI Patrick H. Owen
5/28/2015 SMFI CCBARRSA Summons Filed Patrick H. Owen
6/1/2015 NOTC CCVIDASL glggc;asof Service of Summons and Complaint Patrick H. Owen
6/24/2015 NOAP CCMYERHK Notice Of Appearance (Yabui for USAA) Patrick H. Owen

7/10/2015 ANSW CCSNELNJ Answer to Complaint and Demand for Jury Trial ( Patrick H. Owen
Matthew Walters for USSA Casualti Insurance

Co.
7/16/2015 NOTC DCJOHNSI Notice of Status Conf Patrick H. Owen
HRSC DCJOHNSI Hearing Scheduled (Status by Phone . Patrick H. Owen
08/18/2015 03:00 PM)
7/20/2015 MOTN CCGRANTR Motion to Amend Complaint Patrick H. Owen
STIP CCGRANTR Stipulation to File Amended Complaint Patrick H. Owen
7/21/2015 ORDR DCJOHNSI Order Granting Motion to File Amended Patrick H. Owen
Complaint
7/27/2015 AMCO CCGRANTR Amended Complaint and Demand for Jury Trial  Patrick H. Owen
7/31/2015 ANSW CCMARTJD Answer (Yabui for Garrison Property) Patrick H. Owen
8/18/2015 HRHD DCJOHNSI Hearing result for Status by Phone scheduled on Patrick H. Owen
08/18/2015 03:00 PM: Hearing Held
8/25/2015 OGPS DCJOHNSI Order Governing Proceedings and Setting Trial  Patrick H. Owen
HRSC DCJOHNSI Hearing Scheduled (Jury Trial 08/01/2016 09:00 Patrick H. Owen
AM)
HRSC DCJOHNSI Hearing Scheduled (Pretrial Conference Patrick H. Owen
07/18/2016 03:00 PM)
HRSC DCJOHNSI Hearing Scheduled (Status by Phone Patrick H. Owen
06/23/2016 03:00 PM)
9/1/2015 MOTN TCMEREKV Motion For Partial Summary Judgment Patrick H. Owen
AFFD TCMEREKV Affidavit Of Shammie L. Fisher In Support Of Patrick H. Owen

Motion For Partial Summary Judgment

MEMO TCMEREKV Memorandum In Support Of Motion For Partial Patrick H. Owen
Summary Judgment

NOTH TCMEREKVY Notice Of Hearing RE: Motion For Summary Patrick H. Owen
Judgment 10.1.15 @ 4:00 PM
HRSC TCMEREKYV Hearing Scheduled (Motion for Summary Patrick H. Owen
Judgment 10/01/2015 04:00 PM)
9/2/2015 NOTS CCHOLDKJ Notice Of Service Patrick H. Owen
9/8/2015 HRVC DCJOHNSI Hearing result for Motion for Summary Judgment Patrick H. Owen
scheduled on 10/01/2015 04.00 PM: Hearing
Vacated
9/30/2015 NOTS CCGRANTR Notice Of Service Patrick H. Owen

10/1/2015 AMEN CCHEATJL Amended Notice Of Service Patrick H. OW%OOZ



Date: 5/20/2016 . Fourth Judicial District Court - Ada County User: TCWEGEKE
Time: 08:27 AM ROA Report
Page 2 of 3 Case: CV-0OC-2015-08979 Current Judge: Patrick H. Owen

Shammie L Fisher vs. Usaa Casuality Insurance Company, etal.

Shammie L Fisher vs. Usaa Casualty Insurance Company, Garrison Property And Casualty Insurance Company

Date Code User Judge
10/8/2015 NOTS CCVIDASL Notice Of Service Patrick H. Owen
12/1/2015 NOTH TCLAFFSD Notice Of Hearing Patrick H. Owen
HRSC TCLAFFSD Hearing Scheduled (Motion for Summary Patrick H. Owen
Judgment 01/28/2016 03:00 PM)
12/31/2015 MOSJ CCGARCOS Defendant's Motion For Summary Judgment Patrick H. Owen
AFFD CCGARCOS Affidavit of Craig R Yabui in Support of Patrick H. Owen

Defendant's Motion for Summary Judgment

MEMO CCGARCOS Memorandum in Support of Defendant's Motion  Patrick H. Owen
: for Summary Judgment and in Opposition to
Plaintiff's Motion for Partial Summary Judgment

NOTH CCGARCOS Notice Of Hearing on Defendant's Motion for Patrick H. Owen
Summary Judgment

1/5/2016 AMEN CCWRIGRM Amended Notice of Hearing (02/01/16 @ 3:30pm) Patrick H. Owen

HRSC CCWRIGRM Hearing Scheduled (Motion for Summary Patrick H. Owen
Judgment 02/01/2016 03:30 PM) Amended
Notice

HRVC DCJOHNSI Hearing result for Motion for Summary Judgment Patrick H. Owen
scheduled on 01/28/2016 03:00 PM: Hearing
Vacated

1/15/2016 MEMO TCLAFFSD Memorandum In Opposition To Defendant's Patrick H. Owen
Motion To Summary Judgment

1/20/2016 AMEN CCMARTJD Amended Notice of Hearing on Motion for Patrick H. Owen
Summary Judgment (2.1.16@3:30pm)

1/25/2016 REPL CCLOWEAD Reply Memorandum in Support of Defendant's  Patrick H. Owen
Motion for Summary Judgment .

2/1/2016 DCHH DCJOHNSI Hearing result for Motion for Summary Judgment Patrick H. Owen

scheduled on 02/01/2016 03:30 PM: District
Court Hearing Held

Court Reporter; redlich

Number of Transcript Pages for this hearing
estimated: and Amended Notice of Hearing on
Motion for Summary Judgment -50

2/3/2016 STIP CCBUTTAR Stipulation To Amend Deadlines Re: Expert Patrick H. Owen
Disclosures

2/4/2016 MISC DCJOHNSI Request for Additional Briefing Patrick H. Owen

2/8/2016 ORDR DCJOHNSI Order Amending Expert Disclosure Deadlines Patrick H. Owen

2/12/2016 BREF CCFERGLL Defendents Additional Briefing RE Motion For Patrick H. Owen

Summary Judgment

2/16/2016 MEMO TCLAFFSD Supplemental Memorandum Re: Motions for Patrick H. Owen
Summary Judgment

2/25/2016 MEMO DCJOHNSI Memorandum Decision and Order re: Cross Patrick H. Owen
Motions for Summary Judgment

3/25/2016 HRVC DCJOHNSI Hearing result for Status by Phone scheduled on Patrick H. Owen
06/23/2016 03:00 PM: Hearing Vacated
000003



Date: 5/20/2016 Fourth Judicial District Court - Ada County User: TCWEGEKE
Time: 08:27 AM ROA Report
Page 3 of 3 Case: CV-0OC-2015-08979 Current Judge: Patrick H. Owen

Shammie L Fisher vs. Usaa Casualty Insurance Company, etal.

Shammie L Fisher vs. Usaa Casualty Insurance Company, Garrison Property And Casualty Insurance Company

Date Code User Judge
3/25/2016 HRVC DCJOHNSI Hearing result for Jury Trial scheduled on Patrick H. Owen
08/01/2016 09:00 AM: Hearing Vacated
HRVC DCJOHNSI Hearing result for Pretrial Conference scheduled Patrick H. Owen
on 07/18/2016 03:00 PM: Hearing Vacated
JDMT DCJOHNSI Final Judgment Patrick H. Owen
CDIS DCJOHNSI Civil Disposition entered for: Garrison Property  Patrick H. Owen

And Casualty Insurance Company, Defendant;
Usaa Casualty Insurance Company, Defendant;
Fisher, Shammie L, Plaintiff. Filing date:

3/25/2016
STAT DCJOHNSI STATUS CHANGED: Closed Patrick H. Owen
4/13/2016 NOTA TCSIMOSL NOTICE OF APPEAL Patrick H. Owen
APSC TCSIMOSL Appealed To The Supreme Court Patrick H. Owen
5/4/2016 NOTA CCBUTTAR Amended NOTICE OF APPEAL Patrick H. Owen
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MAY 2 7 2015
JAMES G. REID, ISB # 1372 CHRISTOPHKER D. RICH, Clerk
JENNIFER REID MAHONEY, ISB # 5207 By EANTIAGO BARRIOS

KAUFMAN REID, PLLC DEPUTY
1211 W. Myrtle St., Suite 350

Boise, Idaho 83702

Telephone: (208) 342-4591

Facsimile: (208) 342-4657

E-mail: jgr@krlawboise.com

Attorneys for Plaintiff

PATRICK H. OWENy, -
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAMMIE L. FISHER; Case No. CV 0 C 15 0 8 9 7 9 «
Plaintiff, COMPLAINT AND DEMAND FOR
JURY TRIAL
VS.
USAA CASUALTY INSURANCE
COMPANY;
Defendant.

COMES NOW the Plaintiff, SHAMMIE L. FISHER, by and through her attorneys of record,
Kaufman Reid, PLLC, and as a complaint and cause of action against Defendant, hereby alleges as
follows:

PARTIES
1

Plaintiff, Shammie L. Fisher, is, and at all material times herein was, an Idaho resident
residing in Boise, Ada County. Shammie Fisher is married to Michael Royce, a resident of Ada
County, Idaho. Atthe time the insurance policy at issue in this case was issued, Shammie Fisher was

COMPLAINT AND DEMAND FOR JURY TRIAL -1
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unmarried.
2
Defendant, USAA Casualty Insurance Company was at all times material hereto, a Texas
Corporation, doing business in Ada County, Idaho, and registered with the Idaho Department of
Insurance.

JURISDICTION AND VENUE

3
Defendant is an out of state corporation doing business in the State of Idaho and registered
with the Idaho Department of Insurance, as such, this Court has personal jurisdiction in this case.
4
The cause of action in this case arose in Ada County, Idaho, and thus venue is properly in this
Court pursuant to Idaho Code § 41-1838.

STATEMENT OF FACTS

5
On or about November 5, 2008, Defendant issued Plaintiff a Homeowners Insurance Policy
(hereafter the “Policy”) for her residence located at 2510 N. 34" Street, Boise, Idaho, 83703.
Plaintiff continued to be insured by USAA continuously through the date of loss in this case. The
Policy in effect from the period March 8, 2013 to March 8, 2014, is attached hereto as Exhibit A in
incorporated herein by reference.
6
The Policy states in the Declarations that the Described Location is 2510 N. 34™ Street,

Boise, Ada County, Idaho. See Policy, Declarations.

COMPLAINT AND DEMAND FOR JURY TRIAL -2
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7
At the time the Policy was issued, the Described Location was used principally for
dwelling purposes.
8
Coverage A provides that the Policy covers “the dwelling on the Described Location
shown in the Declarations, used principally for dwelling purposes, including structures attached
to the dwelling”. Policy, at 2.
9
Coverage C also provides coverage for personal property of the insured. Policy, at 2.
10
In February of 2012, Plaintiff signed a contract for lease to own (“Lease™) of the Property
with Ron Reynosa (“Mr. Reynosa™). The Lease was for a 1 year term, ending on March 31%,
2013, with the option for a 6 month extension ending on Sept 1, 2013.
11
Within the first two months, Plaintiff was notified that the entire home had been leveled
by Mr. Reynosa, destroying both the structure and the personal property therein. Plaintiff had no
knowledge that Mr. Reynosa intended to destroy the home when he leased the Property.
12
Mr. Reynosa subsequently defaulted on the Lease and left town, informing Plaintiff in
September 2013 that he did not intend to rebuild the home he had destroyed.
13

The Policy does not state that it does not apply to the Described Location in the event that

COMPLAINT AND DEMAND FOR JURY TRIAL - 3
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it is leased to a third party. Additionally, Defendant and its agents did not inform Plaintiff, either
at the time the insurance contract was entered into, or at any other time, that she needed to obtain
a different policy if she were to lease the Property to a third party.
14
On or about September 27, 2013, Plaintiff submitted a Proof of Loss to Defendant,
seeking coverage under the Policy for the losses to the dwelling and the personal property
therein. By letter of December 5, 2013, Defendant denied coverage for the loss.

CLAIMS FOR RELIEF - COUNT ONE

BREACH OF CONTRACT

15
Plaintiff restates and realleges the allegations contained in paragraphs 1-14 above, as if
fully set forth herein.
16
Defendant’s failure to provide coverage for the loss is a breach of the contract of
insurance between the parties.
17
Plaintiff has been damaged by the breach of contract in an amount to be proven with
specificity at trial, but in an amount greater than $25,000.00.

CLAIMS FOR RELIEF - COUNT TWO

BREACH OF THE COVENANT OF GOOD FAITH AND FAIR DEALING

18

Plaintiff restates and realleges the allegations contained in paragraphs 1-17 above, as if

COMPLAINT AND DEMAND FOR JURY TRIAL - 4
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fully set forth herein.
19
Implied in every contract in the State of Idaho is a covenant of good faith and fair dealing.
Defendant had a duty, pursuant to its insurance contract with Plaintiff, to act in good faith and
deal fairly with Plaintiff.
20
Defendant’s failure to abide by the terms of the insurance contract and its denial of
coverage breached the duty of good faith and fair dealing inherent in the agreement between the
parties.
21
As aresult of Defendant’s breach, Plaintiff has been damaged in an amount to be proven
at trial.

ATTORNEY FEES AND COURT COSTS

22
Plaintiff has been required to retain the attorney services of Kaufman Reid, PLLC, in
order to prosecute and maintain this action.
23
Plaintiff is entitled to an award of court costs incurred herein, pursuant to Rule 54(d) of
the IDAHO RULES OF CIVIL PROCEDURE, and to an award of reasonable litigation expenses and
attorney fees incurred herein, pursuant to IDAHO CODE § 41-1839, and Rule 54(e) of the IDAHO

RULES oF CIVIL PROCEDURE.

COMPLAINT AND DEMAND FOR JURY TRIAL - 5
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DEMAND FOR JURY TRIAL

Plaintiff hereby makes DEMAND FOR JURY TRIAL of all contested matters in this
action and does not consent to any jury panel consisting of fewer than twelve (12) jurors.

WHEREFORE, Plaintiff PRAYS that the Court enter its decree, judgment, or order
providing Plaintiff with the following relief:

1. For judgment against Defendant for breach of contract and breach of the covenant

of good faith and fair dealing and for an award of damages in an amount to be proven at trial;

2. For an award of court costs and attorney fees incurred by Plaintiff relative to this
action; and

3. For such other and further relief as the Court deems just and appropriate under the
circumstances.

DATED this 2 fz day of May, 2015.

KAUE REID, PLLC

by: _ —Ce
Jameg G. Reid

COMPLAINT AND DEMAND FOR JURY TRIAL - 6
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FIRE POLICY PACKET

GAR 01634 13 15 80A
EFFECTIVE: 03-08-13 TO: 03-08-14

SHAMMIE L FISHER
13534 W ACORN ST
BOISE ID B83713-0874

IMPORTANT MESSAGES

Attached are your policy documents and other information you may find helpful concerning your
insurance coverages and premiums. Please tske a few minutas to review them, and then file them with
your policy records. )

1) We are making changes to your Personal Liability coverage. Please review the enclosed
"Changes to Your Personal Liabllity Coverage Notice'. The notice will explain any
changes including any reductions in coverage.

2) USAA considers many factors when determining your premium, Maintaining your property
to reduce the probability of loss is one of the most important steps you can take.
A history of claim activity may affect your coverage.

3) Go to usaa.com to view policy coverages and home features.

4) Your policy does NOT cover loss due to flood from any source. For information about
obtaining flood coverage from the National Flood Insurance Program (NFIP), call USAA
at (800) 531-8722, or contact the NFIP directly.

If you already have a flood policy, you should review it to make sure you have the
appropriate coverage and iimits. No automatic increases or adjustments are applied to
your policy. Coverage for loss of household contents due to flood may be available at
an additional cost. |f you have gquestions, please call a member service
representative at the phone number above.

THIS IS NOT A BILL. Any premium charge or return for this policy will be reflected on
your next regular monthly statement.

RECEIVE THIS DOCUMENT AND OTHERS ELECTRONICALLY. SIGN UP AT usaa.com.
For U.S. CALLS: Policy Service (800) 531-8111. Claims (800) 531-8222.

Thank you for letting us serve you, We appreciate your business.
OPCs1 53276-0507

EXR0N 1
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PAGE 3

GARRISON PROPERTY AND CASUALTY INSURANCE COMPANY MAIL GENR-I
9800 Fredericksburg Road ~ San Antonio, Texas 78288

i

[ ] s eI W
USAA RDWELLING POLICY. %
THIS RENEWAL Declarations replaces all prior Declarations, if any.
Insured's Name and Mailing Address RENEWAL OF Policy Number
SHAMMIE [, FISHER GAR 01634 12 1S 80A

13534 W ACORN ST
BOISE ID B3713-0874

at the Dascribed Location
Named Insured: SHAMMIE L FISHER

‘Descrlbed‘ib’ocatlo:n:’;3
c;éz 51oggj3"1'1‘au"s',l'm‘
BOTSEADA~ID—83703°5528
Legal Description:

This insurance applies to the Described Location, Coverage for which a Limit of Liability Is shown and Perils Insured Against
for which a Premium is stated.

o HITIITTTE T
POLICY PERIOD: 12:01 A.M. Standard Time GFOm.. 03208<13%.3I0L. 103208214, ¥1 Year

PERLS FIRE OR EXTENDED SPECIAL

INSURED AGAINST LIGHTNING COVERAGE FORM

PREMUM $140.76 $245.88 $255.99

TOTAL ANNUAL PREMIUM $667.13

Coverages t.imit of Liability

A. DWELLING £$1727000%
L. PERSONAL LIABILITY "$300,000
M. MEDICAL PAYMENTS $5,000

In case of loss under this policy we cover only that part of the loss over the deductible stated.
DEDUCTBLE[S) $500
Form and Endorsements made a part of this policy at time of issue:
SEE ATTACHED DP-END

MORTGAGEE LOAN NUMBER: 1205093993

AMERICA'S SERVICING COMPANY
ITS SUCCESSORS AND/OR ASSIGNS
PO BOX 5106

SPRINGFIELD, OH 45501-5106

In WITNESS WHEREOF, this policy is signed on 01-07-13

Steven Alan Bennett, Secrelary Stuart Parker, President
DP-D Ed 1-89 ATTACH THIS DECLARATION TO PREVIOUS POLICY

ROV



PAGE
GARRISON PROPERTY AND CASUALTY INSURANCE COMPANY

ENDORSEMENT DECLARATIONS

sar

Specifically listed below are the Declarations and premiums for endorsements made a part of this policy at the
time of issue. The endorsements are attached stating terms and conditions.

RENEWAL OF Policy Number Policy Term: 03-08-13 03-08-14
GAR 01634 13 15 B80A inception Expiration

SECOND MORTGAGEE:
LOAN NUMBER: 0056796139
FIRST HORIZON HOME LOANS CORPORATION
ITS SUCCESSORS AND/OR ASSIGNS
PO BOX 7481
SPRINGFIELD, OH 45501-7481
REMAIN IN EFFECT (REFER TO PREVIOUS POLICY):
DP 00 03 (07-88); DL 24 01 (12-02); DL 24 11 (12-02); DL 24 14 (12-02)
DP FLDA3 (01-07); DP ID (10-06); DP 04 LA (03-08); DP-978 (07-00); ESA (02-05)
FI-MLD8Y9 (08-03)
ENDORSENMENTS ADDED:

DL APLO2 (11-12)

ADDITIONAL COVERAGE INFORMATION:

DL 24 01 (12-02}) - PERSONAL LIABILITY
TERM PREMIUM $ 24.50
DL 24 11 (12-02} - PREMISES LIABILITY

TERM PREMIUM : INCLUDED
DL 24 14 (12-02) - LIABILITY LOSS ASSESSMENT

COVERAGE LIMIT : $10,000
TERM PREMIUM ;INCLUDED

DP 04 LA (03-08) - LOSS ASSESSMENT PROPERTY COVERAGE
COVERAGE LIMIT : $10,000
APPLIES TO DWELLING COVERAGE A
TERM PREMIUM : INCLUDED
DP-978 (07-00) - ADJUSTED BUILDING COST ENDORSEMENT

TERM PREMIUM: INCLUDED

DP-END Ed. 1-89 01-07-13

Eito 4
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PAGE S
GAR 01634 13 15 a0A

DL APLO2 (11-12)

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.,
Amendment to Personal Liability

(DL 24 D1)
EXCLUSIONS b. Claim or suit by or on behalf of a
governmental authority for damages
E. Coverage L - Personal Liability And bacause of testing for, monitoring,
Coverage M - Medical Payments to cleaning up, removing, containing,
Others treating, detoxifying or neutralizing, or
in any way responding to, or assessing
item 7. Sexual Maolestation, Corporal the effects of poliutants.
Punishment Or Physical Or Mental
Abuse is deleted and replaced by the Pollutants maans any solid, liquid, gaseous
following: or thermal irritant or contaminant, including
smoke, vapor, soot, fumes, acids, alkalis,
7. Sexua! Misconduct, Sexual chamicals and waste. Waste includes
Harassment, Sexual Molestation, Or matarials to be recycled, reconditioned or
Physical Or Mental Abuse reclaimed.
“Bodily injury” or “property damage’ Lead
arising out of any actual, alleged, or
threatened: “"Bodily injury” or “property damage” arising
directly or indirectly, in whole or in part,
a. Sexval misconduct; or out of the actual, alleged or threatensd
inhalation of, ingestion of, contact with,
b. Sexual harassment; or exposure to, existence of or presence of
Isad paint, dust, chips, or other laad-based
c. Sexual molestation; or products,
d. Physical or mantal abuse. Asbestos
The following exclusions are added: “Bodily injury” or “property damage” arising
directly or indirectly, in whole or in part,
Poliutants out of actual, alleged or threatened
inhalation of, ingestion of, contact with,
“Bodily injury” or "property damage"” arising axposure to, existence of, or presance of
out of any actual, alleged, or threatened asbestos.
discharge, dispersal, release, escapes,
seepage or migration of pollutants however Fungus, Wet or Dry Rot, or Bacteria
caused and whenever occurring. This
includes any loss, cost or expense arising “Bodily injury” or “property damage” arising
out of any: out of dirgctly or indirectly, in whole or in
) part, out of actual, elleged or threatened
a Request, demand or order that any inhalation of, ingestions of, contact with,
"insured” or others test for, monitor, exposure to, existence of or presence of
clean up, remove, contain, treat, any fungus, wet or dry rot or bacteria
detoxify, or assess the effects of
pollutants; or
126435-0912__01
DL APLO2 {11-12) Page 1 of 2

S60%0% 5



Fungus means any microorganism or by~
product of any microorganism, including,
but is not limited to mold, mildew, fungi,
mycotoxins and sporas.

Failure to Disclose

“Bodily injury" or “property damage” arising
out of your failure, intentionally or
unintentionally, to disclose information
regarding the sale or transfer of real or
personal property.

Criminal Acts

"Bodily injury” or "property damage” arising
out of or caused by the commission of,
attempting to flee from, or avoiding
apprehension for a criminal act for which
intent is a necessary element.

PAGE 6
GAR 01634 13 15 80A

F. Coverage L - Personal Liability
The following exclusion is added:

Punitive, exemplary or multiple damages,
prejudgment interest, fines, or penalties.

Except as specifically modified in this
endorsement, all provisions of the policy to
which this endorsement is attached also apply
to this endorsemant.

Copyright, USAA. 2012. All rights reserved.
Includes copyrightad material of Insurance Services Office, Inc. with its permission.

DL APLO2{11-12)

Page 2 of 2
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PAGE 7
GAR 01634 13 15 80A

CHANGES TO YOUR PERSONAL LIABILITY COVERAGE NQTICE

We are making changes to your Dwslling Policy as a part of a change affecting all Dwelling Policies.
The changes are intended to make the liability coverage consistent with the similar coverage provided
under the Homeownar policy. These changes will apply upon the effective date of the enclosed new
policy. These changes include reductions in coverage. If you want to accept this new policy, no
action is required on your part other than payment of premiums. If you have any questions, call a
member service representative at 1-800-531-USAA (8722). We value your business and look
forward to continuing to serve your financial needs,

The tables below illustrate the changes wa have made to the Dwalling Policy.

Exclusions Added

Bodily injury or property damage arising out of any actual, alleged,
Pollutants or threatened discharge, dispersal, release, escape, seepage or
migration of poltutants.

Lead Bodily injury or property damage arising out of exposure to lead
paint, dust, chips, or other lead—-based products.

Bodily injury or property damage arising out of exposure to

Asbestos asbestos.

Fungus, Wet or Dry Rot, or Bodily injury or property damage arising out of exposure to
Bacteria fungus, wet or dry rot or bacteria

Bodily injury or property damage arising out of failure to disclose

Failure to disclose information regarding the sale or transfer of property.

Bodily injury or property damaga arising out of the commission of

Criminal Acts a criminal act

Punitive or exemplary

damages, fines, or penalties Specifically excluded.

Exclusions Revised

Current Exclusion New Exclusion

Bodily injury or property damage arising out of | Bodily injury or proparty damage arising out of any
any Sexual Molaestation, Corporal Punishment or| actual, alleged, or threatened Sexual Misconduct,
Physical or Mental Abuse Sexuat Harassment, Sexual Molestation, or Physical
or Mental Abusa

126706-1112_03
PLEFL(11-12) Page 1 of 1

B 7



PARGE 8
GAR 01634 13 15 80A

Your Home Characteristics

Our mission at USAA is to help protect your financial security. One way we do this is by hslping you
determine if you're adsquately covered in the event of a loss. The estimated minimum rebuilding cost
of your home is based on your home characteristics, but only you can decide If this is enough
coverage. Our estimates are based on average construction costs and labor costs for geographic
areas and may not reflect the unique features of your homs or the area you live in

On the back of this page, youll find your home characteristics. If any of the information is incorrect,
the rebuilding cost may be affectad, so please revise any inaccuracies by:

* Logging on to usaa.com, selecting your policy and then Home Characteristics, or
» Calling us at 1-800~-531-USAA (8722).

Should | adjust the coverage on my flood or wind policy?

If you have a separate flood or wind policy for this property, please call your agent or insurer to
confirm that your coverage is adequate. For flood or wind policias serviced by the USAA General
Agency, please call i~800-531-8444 for flood policies or 1-800-531-8883 for wind policies.
Wind coverags is available in Alabama, Florida, North Carolina, South Carolina, Texas and Mississippi.

60321-0512__01
60321(03) Rev. 05-12 , Page 1 of 2
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LAST PAGE 9
GAR 01634 13 15 80A

Your Home Characteristics

YEAR BUILT: 1965
STORIES: 1.0
*SQUARE FEET: 1152
#Total Square Footage: Includes garage square footage if thare is living space that is heated or
cooled above the garage. It does nat include & finished basement or attic.

FOUNDATION (S) : CRAWLSPACE
SLAB
EXTERIOR WALL: WOOQOD SIDING
ROOF COVERING: TAR AND GRAVEL
GARAGE TYPE: ATTACHED GARAGE - 1 CAR

INTERIOR WALL PARTITIONS: DRYWALL
INTERIOR WALL COVERINGS: PAINT
FLOOR COVERINGS: HARDWGOOD
VINYL
KITCHEN: 1 STANDARD
BATHROOMS: 1 STANDARD
FIREPLACE: 1
HEAT & AIR: HEATING - GAS
CENTRAL AIR CONDITIONING ~ SAME DUCT

WIRED FOR CENTRAL ALARM: NO

60321(03) Rev. 05-12 Page 2 of 2
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'§l§ USAA GROUP
USAA. 9800 Fredericksburg Road  San Antonio, Texas 78288

YOUR DWELLING POLICY

READ YOUR POLICY, DECLARATIONS AND ENDORSEMENTS CAREFULLY.

The Dwelling Policy insurance contract between you and us consists of this policy plus your
Declarations page and any applicable forms and endorsements. The QUICK REFERENCE sectlon below
outlines Information contained in the Declarations and the major parts of the policy.

QUICK REFERENCE

DECLARATIONS PAGE

Your Name and Address

Described Location

Policy Pericd

Coverages, Amounts of
Insurance and Premiums

RECIPROCAL PROVISIONS. ..
apply when United Services Automobile
Association, or USAA, is named on the
Declarations as the Company.

Beginning Forms and Endorsements A non-assessable policy
On Page
Reciprocals
AGREEMENT Special definitions and provisions
DEFINITIONS Plan of operation
COVERAGES In your policy these sets of words have

Property Coverages

Fair Rental Value/Additional
Living Expense

Other Coverages
Debris Removal
improvements, Alterations
and Additions
World-Wide Coverage
Fire Department Service
Charge

PERILS INSURED AGAINST

the same meaning: Policy means Contract; You,
Your or Insured means Subscriber, We, us,
our, USAA or Company means Reciprocal or
Interinsurance  Exchange; Premium means
Deposit; President means Attorney-in-Fact.

Your Palicy is issued as part of an
Interinsurance Exchange by the President of
USAA as Attorney-in-Fact under the authority
given him by the subscribers.

No Contingent Liability: You are liable only
for the amount of your premium since USAA
has a free surplus in excess of the amount

GENFRAL EXCLUSIONS required by Article 19.03 of the Texas
Insurance Code of 1951, as amended.
CONDITIONS ) . .
Participation: By purchasing this policy,
Policy Period you are a member of USAA and subject to its

Insurable Interest
Duties After Loss
Loss Settlement
Mortgage Clause
Cancellation
Non-Renewal

bylaws. You are entitled to dividends as may
be declared by us, after approval as required
by the Texas Insurance Code of 1951, as
amended.

1

Copyright, Insurance Services Office, Inc,, 1988
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Dwelling Property 3
Special Form
Ed. 7-88

AGREEMENT

We will provide the insurance described In this policy in return for the premium and compliance with

all applicable provisions of this policy.

DEFINITIONS

In this policy, "you" and “your” refer to the "named insured” shown in the Declarations and the spause
if a resident of the same household. "We," "us” and "our” refer to the Company providing this

insurance.

COVERAGES

This insurance applies to the Described
Location, Coverages for which a Limit of
Liability is shown and Perlls Insured Against for
which a Premium Is stated.

COVERAGE A - Dwelling
watcover:~?

1At dWalling Zon ™ the IDascribed LOCatiGn

: = o —— ACOAE, W D, Saagac
&shQWn ingtheg peclarat!ons'}’gL_|§edjpn|ncipallyg_5¥
orddwelling¥purposesincludingstructuresy

attached ito"the, dv’v’élllﬁgﬁ:}

2, materials and supplies located on or next to
the Described Location used to construct,
ater or repair the dwelling or other
structures on the Described Location; and

3. if not otherwise covered in this policy,
building equipment and outdoor equipment
used for the service of and located on the
Described Location,

This coverage does not apply to land, including
land on which the dwelling is located.

COVERAGE B - Other Structures

We cover other structures on the Described
Location, set apart from the dwelling by clear
space. This includes structures connected to the
dwelling by only a fence, utility line, or similar
connection.

This coverage does not apply to land, including
land on which the other structures are located.

We do not cover other structures:

1. used in whole or in part for commercial,
manufacturing ar farming purposes; or

2. rented or held for rental to any person not
a tenant of the dwelling, unless used solely
as a private garage.

COVERAGE C - Personal Property

We cover personal property, usual to the
occupancy as a dwelling and owned or used by
you or members of your family residing with
you while it is on the Described Location. At
your request, we will cover personal property
owned by a guest or servant while the property
is on the Described Location.

Property Not Covered. We do not cover:

1. accounts, bank notes, bills, bullion, coins,
currency, deeds, evidences of debt, gold
other than goldware, letters of credit,
manuscripts, medals, money, notes other
than bank notes, passports, personal
records, platinum, securities, silver other
than sliverware, tickets and stamps;

2. animals, birds or fish;

3. aircraft and parts. Aircraft means any
contrivance used or designed for flight,
except model or hobby aircraft not used or
designed to carry psople or cargo;

4. motor vehicles or all other motorized land
conveyances. This includes:

a, their equipment and accessories; or

b. any device or instrument for the
transmitting, recording. receiving or
reproduction of sound or pictures
which is operated by power from the
electrical system of motor vehicles or
all other motorized land conveyances,
including:

(1) accessories or antennas; or

Copyright, Insurance Services Office, Inc, 1988
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(2) tapes, wires, records, discs or other
media for use with any such device
or instrument;

while in or upon the vehicle or conveyance.

We do cover vehicies or conveyances not
subject to motor vehicle registration which
are:

a. used to service the Described Location;

ar
b. designed for assisting the handicapped:
5. watercraft, other than rowboats and

canoes;

6. data, including data stored in:

a. books of account, drawings or other
paper records; or

b. electronic dala processing tapes, wires,
records, discs or other software media.

However, we do cover the cost of blank
recording or storage media, and of
pre-recorded computer programs available
on the retail market;

7. credit cards or fund transfer cards.

If you remove personal property from the
Described Location to a newly acquired
principal residence, the Coverage C limit of
liability will apply at each residence for the 30

days immediately after you begin to move the

{iPgIoisTio property describedaniCoverageriy &

property there, This time period will not extend
beyond the termination of this policy. Our
liability is limited 1o the proportion of the limit
of liability that the value at each residence bears
to the total value of all personal property
covered by this policy.

COVERAGEID =IFair.Rental Valus:

B o‘I"%C‘ by m?éﬁié}l%fured Againstxunder t,h_i%'ﬁ

7Policyy fmakesT thatFparty 1af-itherDescribed %
‘LocationyrentedsioTothers orahelattor FentalbyL.
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fl?gi?éReni'Sl%Va%e}igmeanf@}ih?f%rgfbnml 3

ya‘lue‘ofﬁthatgpartxofstﬂgaDe'scrlb%:&Eﬁz_:atlon .
[ refifgdorothers cor thelagrony TENtaIby you"_
tlessgiany, fexpenses thatiido ¢ noticontinue™
swhilé;sthat¥part»of“thekxDescribed iLocation
i‘; waw

5 o5 R P T v R |
srented orsheld.Torxrental is Not fit Lo, live.Iny °

Payment will be for the shortest time required
to repair or replace that part of the Described
Locatian rented or held for rental.

If a civil authority prohibits you from use of the
Described Location as a result of direct damage
to a neighboring location by a Peril Insured
Against in this policy, we cover the Fair Rental
Value loss for no more than two weeks.

The periods of time referenced above are not
limited by the expiration of this policy.

Wé‘!’*doﬁﬁ‘ét@coverﬁlossf{gugéxexpense?‘-dﬁ‘é‘ﬁto" s
; a:uwti‘f

{Cancellation’of:ailease or-agreement.

COVERAGE E - Additional Living Expense

If a loss to property described in Coverage A,
B or C by a Peril Insured Against under this
policy makes the Described Location unfit for
its normal use, we cover your:

Additional Living Expense, meaning any
necessary Increase In living expenses
incurred by you so that your houschold can
maintain its normal standard of living.

Payment will be for the shortest time required
to repair or replace the Described Location or,
if you permanently relocate, the shortest time
required for your household to settle
elsewhere.

If a civil authority prohibits you from use of the
Described Location as a result of direct damage
to a8 nelghboring location by a Peril Insured
Against In this policy, we cover the Additional
Living Expense loss for no more than two
weeks.

The periods of time referenced above are not
limited by the explration of this policy.

We do not cover loss or expense due to
cancellation of a lease or agreement.

OTHER COVERAGES

1. Other Structures. You may use up to 10%
of the Coverage A fimit of liability for loss
by a Peril Insured Against to other
structures described in Coverage B.

Use of this coverage does not reduce the
Coverage A limit of lisbility for the same
loss.

2. Debris Removal. We will pay your
reasonable expense for the removal of:

a, debris of covered property If a Peril
Insured Against causes the loss; or

Copyright, Insurance Services Office, Inc., 1988
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6.

b. ash, dust or particles from a volcanic
eruption that has caused direct loss to a
building or property contained in a
building.

Debris removal expense is Included In the

limit of hability applying to the damaged

property.

improvements, Alterations and Additions.

If you are a tenant of the Described

Location, you may use up to 10% of the

Coverage C limit of liability for loss by a

Peril Insured Against to Iimprovements,

alterations and additions, made or acquired

at your expense, to that part of the

Described Location used only by you.

Use of this coverage does not reduce the
Coverage C limit of liability for the same
loss.

World-Wide Coverage. You may use up to
10% of the Coverage C limit of liability for
loss by a Peril Insured Against to property
covered wunder Coverage C except
rowboats and canoes, while anywhere in the
world.

Use of this coverage reduces the Coverage
C limit of liability for the same loss,

Rental Value and Additional Living
Expense. You may use up to 10% of the
Coverage A limit of liability for loss of both
fair rental value as described in Coverage D
and additional living expense as described in
Coverage E.

Use of this coverage does not reduce the
Coverage A limit of Hability for the same
loss.

Reasonable Repairs. In the event that
covered property is damaged by an
applicable Peril Insured Against, we will pay
the reasonable cost incurred by you for
necessary measures taken solely to protect
against further damage. If the measures
taken involve repair to other damaged
property. we will pay for those measures
only if that property is covered under this
policy and the damage to that property is
caused by an applicable Peril Insured
Against.

This coverage:

a. does not increase the limit of liability
that applies to the covered property;

7.

10.

b. does not relieve you of your duties, in
case of a loss to covered property, as
set forth in Condition 4.b.

Property Removed. We insure covered
property against direct loss from any cause
while being removed from a premises
endangered by a Peril Insured Against and
for no more than 30 days while removed.

This coverage does not change the limit of
liability that applies to the property being
removed.

Trees, Shrubs and Other Plants. We cover
trees, shrubs, plants or lawns, on the
Described Locatlon for loss caused by the
following Perlls lnsured Against: Fire or
lightning, Explosion, Riot or civil commotion,
Aircraft, Vehicles not owned or operated by
you or a resident of the Described Location
or Vandalism or malicious mischief, including
damage during a burglary or attempted
burglary, but not theft of property.

The limit of liability for this coverage will
not be more than 5% of the Coverage A
limit of liability, or more than $500 for any
one tree, shrub or plant. We do not cover
property grown for commercial purposes.

This coverage is additional insurance.

Fire Department Service Charge. We will
pay up to $500 for your liability assumed by
contract or agreement for fire department
charges incurred when the fire department
is called to save or protect covered
property from a Peril Insured Against We
do not cover fire department service
charges if the property is located within the
limits of the city, municipality or protection
district furnishing the fire department
response.

This coverage is additional insurance. No
deductible applies to this coverage.

Collapse. We Insure for risk of direct
physical loss to covered property involving
collapse of a building or any part of a
bullding caused only by one or more of the
following:

a. Perils Insured Against in Coverage C -
Personal Property. These perils apply to
covered bullding and personal property
for loss Insured by this Other Coverage;

b. hidden decay;

c. hidden insect or vermin damage;

Copyright, Insurance Services Office, Inc,, 1988
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d. weight of contents, equipment, animals
or people;

e. weight of rain which collects on a roof;

f. use of defective material or methods in
construction, remodeling or renovatiaon
if the collapse occurs during the course
of the construction, remodeling or
renovation.

Loss to an awning, fence, patio, pavement,
swimming pool, underground pipe, flue,
drain, cesspoo), septic tank, foundation,
retaining wall, bulkhead, pier, wharf or dock
is not included under items b, ¢, d, e and f
unless the loss is a direct result of the
collapse of a building,

Collapse does not include settling, cracking,
shrinking, bulging or expansion.

This caverage does not increase the limit of
liability applying to the damaged covered
property.

11. Glass or Safety Glazing Material. We

cover

a. the breakage of glass or safety glazing
material which is part of a covered
building, storm door or storm window;
and

b. damage to covered property by glass or
safety glazing material which is part of a
building, storm door or storm window.

This coverage does not include loss on the
Described Location If the dwelling has been
vacant for more than 30 consecutive days
immediately before the loss. A dwelling
being constructed is not considered vacam.

Loss for damage to glass will be settled on
the basls of replacement with safety glazing
materials when required by ordinance or
law.

This coverage does not increase the limit of
liability that applies to the damaged
property.

PERILS INSURED AGAINST

COVERAGE A - DWELLING and

COVERAGE B - OTHER STRUCTURES

WVET linsure; fagainsteirisks {6FF [direct’, Toss ity &

. prom;wl;ty,;gescﬂﬁ"ed iniCoverages ¥A' ana7B; onlzéz f;

h%hat@:zlﬁ?’s“g Iszaziphysicalloss Lo property;s -~
Verswe, do;not: Insure, 16ss:> *

(2) foundation,
bulkhead; or

(3) pier, wharf or dock;

c. theft of property not part of a covered
building or structure;

retaining wall or

O e
)

-5 3 et d. theft in or to a dwelling or structure
1. involving collapse, other than as provided in under construction;
Other Coverages 10; .
e. wind, hail, ice, snow or sleet to:
2. caused by: .
” (1) outdoor radio and 1ielevision
a, Freez.ntlg .of a plumbing, heating, ‘air antennas and aerials Including their
conditioning or automatic fire protective lead -In wiring, masts or towers; or
sprinkler system or of a household o
appliance, or by discharge, leakage or (2) trees, shrubs, plants or lawns;
overflow from within the system or f. vandalism and malicious mischief, theft
appliance caused by freezing. This or attempted theft { Uﬁ%ﬂfegdWéllinthas!
exclusion applies only while the dwelling beent IVatants forL smoreL..thant "30.
Is vacant, unoccupled or being {consecutive days immediatély before the
constructed unless you have used loss. A dwelling being constructed is not
reasonable care to: considered vacant; )
{1) maintain heat in the building; or g constant or repeated seepage oOr
(2) shut off the water supply and drain leakage of water or steam over a perlod
the system and appliances of water; of weeks, months or years from .wuhln
) a plumbing, heating, air conditioning or
b. freezing, thawing, pressure or weight of automatic fire protective sprinkler
water or ice, whether driven by wind or system or from within a househoid
not, to & appliance;
(M ;%'L‘i_e' pavement, patio or swimming h. (1) wear and tear, marring, deterioration;
Copyright, Insurance Services Office, Inc,, 1988
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(2) inherent vice, latent defect,
mechanical breakdown;

{3) smog. rust or other corrosion, mold,
wet or dry rot;

(4) smoke from agricultural smudging or
Industrial operations;

{5} discharge, dispersal, seepage,
migration release or escape of
poliutants.

Pollutants means any solid, liquid,
gaseous or thermal irritant or
contaminant, including smoke, vapor,
soot, fumes, acids, alkalis, chemicals
and waste. Waste includes materials
to be recycled, reconditioned or
reclaimed;

{6) settling, shrinking, bulging or expan-
sion, including resultant cracking, of
pavements, patios, foundations,
walis, floors, roofs or cellings; or

(7) birds, vermin, rodents, insects or
domestic animals.

If any of these cause water damage not
otherwise excluded, from a plumbing,
heating, air conditioning or automatic
fire protective sprinkler system or
household appliance, we cover loss
caused by the water including the cost
of tearing out and replacing any part of
a building necessary to repair the
system or appliance. We do not cover
loss to the system or appliance from
which this water escaped.

3. excluded under General Exclusions.

Under items 1 and 2, any ensulng loss to
property described in Coverages A and B not
excluded or excepted in this policy is covered.

COVERAGE C - PERSONAL PROPERTY

We insure for direct physical loss to the
property described in Coverage C caused by a
peril listed below unless the loss is excluded in
the General Exclusions.

1. Fire or lightning,
2. Windstorm or hail.
This peril does not include loss to:

a. property contained in & building caused
by rain. snow, sleet, sand or dust unless
the direct force of wind or hail damages
the building causing an opening in a roof
or wall and the rain, snow, sleet, sand or
dust enters through this opening;

3.
4,
5.

6.

10,

)i

12.

b. canoes and rowboats; or
c. trees, shrubs or plants.
Explosion.

Riot or civil commation.

Aijrcraft, including self-propelled missiles
and spacecraft.

Vehicles.

Smoke, meaning sudden and accidental
damage from smoke.

This peril does not Include loss caused by
smoke from agricultural smudging or
industrial operations.

Vandalism or malicious mischief.

This peril does not include loss by pilferage,
theft, burglary or larceny.

Damage by Burglars, meaning damage to
covered property caused by Burglars.

This peril does not include:
a, theft of property; or

b. damage caused by burglars to property
on the Described Location if the
dwelling has been vacant for more than
30 consecutive days immediately before
the damage occurs. A dwelling being
constructed is not considered vacant,

Falling Objects.

This peril does not include loss to property
contained in the building unless the roof or
an outside wall of the building is first
damaged by a falling object.

Damage to the falling object itself is not
covered,

Weight of ice, snow or sleet which causes
damage to property contained in the
building.

Accidental discharge or overflow of
water or steam from within a plumbing,
heating, alr conditioning or automatic fire
protective sprinkler system or from within a
household appliance.

This peril does not include loss:

a. to the system or appliance from which
the water or steam escaped;

b. caused by or resulting fram freezing
except as provided In the peril of
freezing below; or

Copyright, Insurance Services Office, Inc., 1988
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13.

14

c. on the Described Location caused by
accidental discharge or overflow which
occurs off the Described Location.

In this peril, a plumbing system does not
include a sump, sump pump or related
equipment,

Sudden and accidental tearing apart,
cracking, burning or bulging of a steam or
hot water heating system, an alr conditioning
or automatic fire protective sprinkler
system, or an appliance for heating water.

This peril does not include loss caused by
or resulting from freezing except as
provided in the peril of freezing below.

Freezing of a plumbing, heating, air
conditioning or automatic fire protective
sprinkler system or of a household
appliance.

15. Sudden and accidental

This peril does not Include loss on the
Described Location while the dwelling is
unoccupled or being constructed, unless
you have used reasonable care to:

a. maintain heat in the building; or

b. shut off the water supply and draln the
system and appllances of water.

damage from
artificially generated electrical current.

This peril does not include loss to a tube,
transistor or similar electronic camponent.

Volcanic Eruption other than loss caused
by earthquake, land shock waves or
tremors,

GENERAL EXCLUSIONS

B ORI SNt A dgeey S
1. gWegdognotsInsuresroriloss*Caused directly #

oriindirectly; by any ofdtheFfoliowirg.jSuch?

foss is excluded regardless of any other
cause or event contributing concurrently or
in any sequence to the loss.

a. Ordinance or Law, meaning enforce-
ment of any ordinance or law regulating
the wuse, construction, repair, or
demolition of a building or other
structure, unless specifically provided
under this policy.

b. Earth Movement, meaning earthquake
including land shock waves or tremors
before, during or after a volcanic
eruption; landslide; mine subsidence;
mudflow; earth sinking, rising or shifting;
unless direct loss by:

(1) fire;
(2) explosion; or

{3) breakage of glass or safety glazing
material which Is part of a building,
storm door or storm window;

ensues and then we will pay only for the
ensuing loss.

c. Water Damage, meaning:

(1) flood, surface water, waves, tidal
water, overflow of a body of water,
or spray from any of these, whether
or not driven by wind;

(2) water which backs up
sewers or drains or
overflows from a sump; or

(3) water below the surface of the
ground, including water which exerts

through
which

pressure on or seeps or leaks
through a  building, sidewalk,
driveway, foundation, swimming

pool or other structure,

Direct loss by fire or explosion resuiting
from water damage is covered.

d. Power Failure, meaning the failure of
power or other utility service if the
failure takes place off the Described
Location. But, if a Peril Insured Against
ensues on the Described Location, we
will pay only for that ensuing loss.

e, Neglect, meaning your neglect to use all
reasonable means to save and preserve
property at and after the time of a loss.

f. War, including undeclared war, civil war,
Insurrection, rebellion, revolution,
warlike act by a military force or military
personnel, destruction or seizure or use
for a military purpose, and including any
consequence of any of these. Discharge
of a nuclear weapon will be deemed a
warlike act even Iif accidental.

g. Nuclear Hazard, to the extent set forth
in the Nuclear Hazard Clause of the
Conditions.

Copyright, Insurance Services Office, Inc., 1988
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We do not insure for loss to property
described in Coverages A and B caused by
any of the following. However, any ensuing
loss to property described in Coverages A
and B not excluded or excepted in this
policy is covered.

a. Weather conditions. However, this
exclusion only applies if weather
conditions contribute In any way with a
cause or event excluded in paragraph 1.
~above to produce the loss;

{g_) orgat'thefdirectio gofgyou or-vany"l

b. Acts or decisions, including the failure
to act or decide, of any person, group,
orgamzatlon or governmental body, -

S Faulty: inadequate} or, defectlve,
e et

(1) planning,  zoning,
surveying, sitmg,

development.

s Ty
E(Z)fdesign"isp' ciﬂcatlons,&workmanshla: %
{Tepalry, \Eonstructions ;ren%gtion. )

gre modellng Tgradingicompaction;.,

(3) materials used in repalr, construc-
tion, renovation or remodeling; or

(4) maintenance;

of part or all of any property whether
on or off the Described Location.

CONDITIONS

1

4,

Policy Period. This policy applies only to
loss which occurs during the policy period.

Insurable Interest and Limit of Liability.
Even if more than one person has an
insurable interest in the property covered,
we will pot be liable in any one loss:

a. for an amount greater than the interest
of a person insured under this policy; or

b. for more than the applicable limit of
liability,

Concealment or Fraud., The entire policy
will be void if, whether before or after a
loss, you have:

a. intentionally concealed or misrepre-
sented any  material fact or
circumstance;

b. engaged In fraudulent conduct; or
c. made false statements;
relating to this insurance.

Your Duties After Loss. In case of a loss
to covered property, you must see that the
following are done:
a. give prompt notice to us or our agent;
b. (1) protect the property from further
damage;
(2) make reasonable and necessary
repairs to protect the property; and

(3) keep an accurate record of repair
expenses;

€. prepare an inventory of damaged
personal property showing the quantity,
description, actual cash value and
amount of loss, Attach all bills, receipts
and related documents that justify the
figures in the inventory;

d. as often as we reasonably require:
(1) show the damaged property;

(2} provide us with records and
documents we request and permit us
to make copies; and

(3) submit to examination under oath,
while not in the presence of any
other named insured, and sign the
same;

e. send to us, within 60 days after our
request, your signed, sworn proof of
loss which sets forth, to the best of
your knowledge and belief:

(1) the time and cause of loss;

{2) your interest and that of all others in
the property involved and all liens on
the propserty:

(3) other insurance which may cover the
loss;

(4) changes in title or occupancy of the
property during the term of the
policy:

(5) specifications of damaged buildings
and detailed repair estimates;

Copyright, Insurance Services Office, inc., 1988
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{6) the inventory of damaged personal
property described in 4c;

*(7) recelpts  for  additional  living
expenses Incurred and records that
support the fair rental value loss.

§. Loss Settlement. Covered property losses
are settled as follows:

(1) Personal property:

(2) Awnings, carpeting, household
appliances, outdoor antennas and
outdoor equipment, whether or not
attached to buildings; and

(3) Structures that are not buildings;

at actual cash value at the time of loss
but not more than the amount required
to repair or replace.

Buildings under Coverage A or B at
replacement cost without deduction for
depreciation, subject to the following:

(1) If, at the time of loss, the amount of
insurance in this policy on the
damaged building Is 80% or mare of
the full replacement cost of the
building immediately before the loss,
we will pay the cost to repair or
replace, after application of
deductible and without deduction for
depreciation, but not more than the
least of the following amounts:

{a) the limit of Hability under this
policy that applies to the building;

(b) the replacement cost of that part
of the building damaged for like
construction and use on the same
premises; or

{c) the necessary amount actually
spent to repair or replace the
damaged building.

(2) If, at the time of loss, the amount of
insurance in this policy on the
damaged building is less than 80% of
the full replacement cost of the
building immediately before the loss,
we will pay the greater of the
following amounts, but not more
than the limit of liability under this
policy that applies to the building:

{a} the actual cash value of that part
of the building damaged; or

(b) that proportion of the cost to
repair or replace, after appli-
cation of deductible and without
deduction for depreciation, that
part of the bullding damaged,
which the total amount of
insurance in this policy on the
damaged building bears to 80%
of the replacement cost of the
buifding.

(3) To determine the amount of
insurance required to equal 80% of
the full replacement cost of the
building immediately before the loss,
do not include the value of;

(a) excavations, foundations, plers or
any supports which are below
the undersurface of the lowest
basement floor;

(b} those supports in {a) above which
are below the surface of the
ground inside the foundation
walls, if there is no basement;
and

(c) underground flues, pipes, wiring
and drains.

{4) We will pay no more than the actual
cash value of the damage unless:

(8) actual repair or replacement is
complete; or

{b) the cost to repair or replace the
damage Is both:

i) less than 5% of the amount
of insurance in this policy on
the building; and

(i) less than $2500.

(5) You may disregard the replacement
cost loss settlement provisions and
make clalm under this policy for loss
or damage to buildings on an actual
cash value basis. You may then make
claim within 180 days after loss for
any  edditionat fability on a
replacement cost basis.

6. Loss to a Pair or Set. In case of loss to a
pair or set we may elect to:

repair or replace any part to restore the
pair or set to its value before the loss;
or

pay the difference between actual cash
value of the property before and after
the loss.
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7.

8.

10.

1.

Glass Replacement, Loss for damage to
glass caused by a Peril Insured Against will
be settled on the basls of replacement with
safety glazing materials when required by
ordinance or law.

Appraisal. If you and we fail to agree on
the amount of loss, either may demand an
appraisal of the loss. In this event, each
party will choose a competent appraiser
within 20 days after recelving a written
request from the other. The two appraisers
will choose an umpire, If they cannot agree
upon an umpire within 15 days, you or we
may request that the choice be made by a
Jjudge of a court of record in the state
where the Described Location is located.
The appraisers will separately set the
amount of loss. If the appraisers submit a
written report of an agreement to us, the
amount agreed upon will be the amount of
loss. If they fail to agree, they will submit
their differences to the umpire. A decision
agreed to by any two will set the amount of
loss.

Each party will:
a. pay its own appraiser; and

b. bear the other expenses of the appraisal
and umpire equally.

Other Insurance. |If property covered by
this policy is also covered by other fire
insurance, we will pay only the proportion
of a loss caused by any perll insured against
under this policy that the limit of [iability
applying under this policy bears to the total
amount of fire insurance covering the

property.

Subrogation. You may waive in writing
before a loss all rights of recovery against
any person. If not waived, we may require
an assignment of rights of recovery for a
loss to the extent that payment is made by
us.

If an assignment is sought, the person
insured must sign and deliver all related
papers and cooperate with us.

Suit Against Us, No action can be brought
unless the policy provisions have been
complied with and the action Is started
within one year after the date of loss.

12

13.

4.

15.

Our Option. If we give you written notice
within 30 days after we receive your
signed, sworn proof of loss, we may repair
or veplace any part of the damaged
property with like property.

Loss Payment. We will adjust all losses
with you. We will pay you unless some
other person is named in the policy or is
legally entitled to receive payment Loss will
be payable 60 days after we recelve your
proof of loss and:

a. reach an agreement with you;
b. there is an entry of a final judgmem; or

c. there is a filing of an appraisal award
with us.

Abandonment of Property. We need not
accept any property abandoned by you.

Mortgage Clause.
The word "mortgagee” Includes trustee,

If a mortgagee is named in this policy, any
loss payable under Coverage A or B will be
paid to the mortgagee and you, as interests
appear. If more than one mortgagee is
named, the order of payment will be the
same as the order of precedence of the
mortgages.

If we deny your claim, that denial will not
apply to a valid claim of the mortgagee, if
the mortgagee:

a. notifies us of any change in ownership,
occupancy or substantial change in risk
of which the mortgagee is aware;

b, pays any premium due under this policy
on demand if you have neglected to pay
the premium; and

c. submits a signed, sworn statement of
loss within 60 days after recelving
notice from us of your failure to do so.
Policy conditions relating to Appraisal,
Suit Against Us and Loss Payment apply
to the mortgagee.

If we decide to cancel or not to renew this
policy, the mortgagee will be notified at
least 10 days before the date cancellation
or nonrenewal takes effect.

If we pay the mortgagee for any loss and
deny payment to you:
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16.

17.

a. we are subrogated to s&ll the rights of
the wmortgagee granted under the
mortgage on the property; or

b. at our option, we may pay to the
mortgagee the whole principal on the
mortgage plus any accrued interest In
this event, we will receive a full
assignment and transfer of the
mortgage and ali securities held as
collateral to the mortgage debt.

Subrogation will not impair the right of the
mortgagee to recover the full amount of the
mortgagee's claim.

No Benefit to Bailee. We will not
recognize any assignment or grant any
coverage that benefits a person or
organization holding, storing or moving
property for a fee regardless of any other
provision of this policy.

Cancellation.

a. You may cancel this policy at any time
by returning it to us or by letting us
know in writing of the date cancellation
is to take effect.

b. We may cancel this policy only for the
reasons stated below by letting you
know In writing of the date cancellation
takes effect. This cancellation notice
may be delivered to you, or mailed to
you at your mailing address shown in the
Declarations.

Proof of mailing will be sufficient proof
of notice.

{1) When you have not paid the
premium, we may cancel at any time
by letting you know at least 10 days
before the date cancellation takes
effect.

(2) When this policy has been in effect
for less than 60 days and is not a
renewsal with us, we may cancel for
any reason by letting you know at
least 10 days before the date
cancellation takes effect.

When this policy has been in effect
for 60 days or more, or at any time
if it is a renewal with us, we may
cancel:

(@) if there has been a materiat
misrepresentation of fact which

3

If known to us would have
caused us not to issue the policy;
or

(b) if the risk has changed substan-
tially since the policy was issued.

This can be done by letting you
know at least 30 days before the
date cancellation takes effect.

(4) When this policy is written for a
period of more than one year, we
may cancel for any reason at
anniversary by letting you know at
least 30 days before the date
cancellation takes effect.

c. When this policy is cancelled, the
premium for the period from the date
of cancellation to the expiration date will
be refunded pro rata,

d. If the return premium is not refunded
with the notice of cancellation or when
this policy is returned to us, we will
refund it within a reasonable time after
the date cancellation takes effect.

18. Non-Renewal. \We may elect not to renew

19.

20.

21

this policy. We may do so by delivering to
you, or mailing to you at your mailing
address shown in the Declarations, written
notice at least 30 days before the
expiration date of this policy. Proof of
mailing will be sufficient proof of notice.

Liberalization Clause. If we make a
change which broadens coverage under this
edition of our policy without additional
premium  charge, that change will
automatically apply to your insurance as of
the date we implement the change in your
state, provided that this implementation date
falls within 60 days prior to or during the
policy period stated in the Declarations.

This Liberalization Clause does not apply to
changes implemented through Introduction
of a subsequent edition of our policy.

Waiver or Change of Policy Provisions.
A waiver or change of a provision of this
policy must be In writing by us to be valid.
Our request for an appraisal or examination
will not waive any of our rights.

Assignment. Assignment of this policy will
not be valid unless we give our written
consent.
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22, Death. If you die, we insure:

a.

your legal representatives but only with
respect to the property of the deceased
covered under the policy at the time of
death;

with respect to your property, the
person having proper temporary
custody of the property until
appointment and qualification of a legal
representative.

23. Nuclear Hazard Clause.

a.

"Nuclear Hazard" means any nuclear
reaction, radiastion or radioactive
contamination, all whether controlied or
uncontrolled or however caused, or any
consequence of any of these.

Loss caused by the nuclear hazard wiil
not be considered loss caused by fire,
explosion, or smoke, whether these
perils are specifically named in or
otherwise included within the Perils
Insured Against.

24,

25,

c. This policy does not apply to loss
caused directly or Indirectly by nuclear
hazard, except that direct loss by fire
resulting from the nuclear hazard is
covered.

Recovered Property. If you or we recover
any property for which we have made
payment under this policy, you or we wili
notify the other of the recovery. At your
option, the property will be returned to or
retained by you or it will become our
property. If the recovered property is
returned to or retained by you, the loss
payment will be adjusted based on the
amount you received for the recovered
property.

Volcanic Eruption Period. One or more
volcanic eruptions that occur within 2
72-hour period will be considered as one
volcanic eruption.
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AM Pi
Matthew L. Walters, ISB # 6599 JUL 10 2015

Craig R. Yabui, ISB # 7706 CHRISTOPHER D. RIiCH, Clerk
ELAM & BURKE, P.A. By TENILLE GRANT

251 East Front Street, Suite 300 bEPUTY

Post Office Box 1539
Boise, Idaho 83701-1539
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAMMIE L. FISHER,
Plaintiff, Case No. CV-OC-1508979
ANSWER TO COMPLAINT AND
VS DEMAND FOR JURY TRIAL
USAA CASUALTY INSURANCE
COMPANY,
Defendant.

Defendant, USAA Casualty Insurance Company ("USAA"), by and through its counsel
of record, Elam & Burke P.A., and for its answer to Plaintiff’s Complaint and Demand for Jury
Trial (“Complaint™), admits, denies, and alleges as follows:

FIRST DEFENSE

Plaintiff's Complaint fails to state a claim against USAA upon which relief can be
granted.

SECOND DEFENSE

USAA denies each and every allegation contained in the Complaint not specifically

admitted herein.
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THIRD DEFENSE

L. In answer to paragraph 1 of the Complaint, USAA admits that Ms. Fisher was/is a
resident of Idaho and that she was the named insured on several insurance policies issued for the
described location of 2510 N 34th St. Boise, Idaho 83703-5528 (the “Property”). USAA is
without sufficient knowledge to form a belief as to the remaining allegations in paragraph 1 and,
therefore, denies the same.

2. In answer to paragraph 2 of the Complaint, USAA admits the allegations
contained therein.

3. In answer to paragraph 3 of the Complaint, USAA admits the allegations
contained therein.

4, In answer to paragraph 4 of the Complaint, USAA admits that venue in Ada
County is proper.

5. In answer to paragraph 5 of the Complaint, USAA admits it issued Homeowners
Policy, Policy No. CIC 01634 13 15 90A, for the Property to named insured, Shammie Fisher,
with effective dates of November 5, 2008, to November 5, 2009. USAA denies that the
Property continued to be insured by USAA continuously through the date of loss in this case.
From March 8, 2012, to March 8, 2013, and again from March 8, 2013, to March 8, 2014, the
Property was insured by Garrison Property and Casualty Company under Policy No. GAR
0163413 15 80A. In response to the final sentence of paragraph 5, USAA admits that the copy
of the “Policy” attached as Exhibit A to the Complaint speaks for itself and that no further

response from USAA is required.
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6. In answer to paragraph 6 of the Complaint, USAA admits that the “Policy” speaks
for itself and that no further response from USAA is required.

7. In answer to paragraph 7 of the Complaint, USAA is without sufficient
knowledge or information to form a belief as to the truth of the allegations contained therein and,
therefore, denies the same.

8. In answer to paragraph 8 of the Complaint, USAA admits that the “Policy” speaks
for itself and that no further response from USAA is required.

9. In answer to paragraph 9 of the Complaint, USAA admits that the “Policy” speaks
for itself and that no further response from USAA is required.

10.  In answer to paragraph 10 of the Complaint, USAA is without sufficient
knowledge or information to form a belief as to the truth of the allegations contained therein and,
therefore, denies the same.

11.  Inanswer to paragraph 11 of the Complaint, USAA is without sufficient
knowledge or information to form a belief as to the truth of the allegations contained therein and,
therefore, denies the same.

12.  In answer to paragraph 12 of the Complaint, USAA is without sufficient
knowledge or information to form a belief as to the truth of the allegations contained therein and,
therefore, denies the same.

13.  In answer to paragraph 13 of the Complaint, USAA admits that the “Policy”
speaks for itself and that no further response from USAA is required. In response to the

remaining allegations contained in paragraph 13 of the Complaint, USAA is without sufficient
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knowledge or information to form a belief as to the truth of those allegations and, therefore,
denies the same.

14.  In answer to paragraph 14 of the Complaint, USAA admits that a letter from
Spink Butler, LLP dated September 27, 2013, was mailed to USAA and admits that in a letter
dated December 5, 2013, Garrison Property and Casualty Insurance Company disclaimed
coverage for the loss.

CLAIMS FOR RELIEF — COUNT ONE
BREACH OF CONTRACT

15.  Inanswer to paragraph 15 of the Complaint, USAA incorporates its responses to
paragraphs 1 through 14 as if fully set forth herein.

16.  In answer to paragraph 16 of the Complaint, USAA denies the allegations
contained therein.

17.  In answer to paragraph 17 of the Complaint, USAA denies the allegations
contained therein.

CLAIMS FOR RELIEF — COUNT TWO
BREACH OF THE COVENANT OF GOOD FAITH AND FAIR DEALING

18.  Inanswer to paragraph 18 of the Complaint, USAA incorporates its responses to
paragraphs 1 through 17 as if fully set forth herein.

19. The allegations contained in paragraph 19 of the Complaint call for a legal
conclusion to which no response is required, but, to the extent the remaining allegations require a
response, USAA denies the same.

20.  Inanswer to paragraph 20 of the Complaint, USAA denies the allegations

contained therein.
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21.  In answer to paragraph 21 of the Complaint, USAA denies the allegations

contained therein.

ATTORNEY FEES AND COURT COSTS

22.  In answer to paragraph 22 of the Complaint, USAA admits that Ms. Fisher has
retained the services of Kaufman Reid, PLLC.

23.  In answer to paragraph 23 of the Complaint, USAA denies the allegations
contained therein.

FIRST AFFIRMATIVE DEFENSE

That the policy issued by Garrison Property and Casualty Company to Ms. Fisher does
not provide COVERAGE A — DWELLING or COVERAGE B — OTHER STRUCTURES for:
d. theft in or to a dwelling or structure under construction;

SECOND AFFIRMATIVE DEFENSE

That under the policy issued by Garrison Property and Casualty Company to Ms. Fisher,
COVERAGE C — PERSONAL PROPERTY provides as follows:
COVERAGE C - PERSONAL PROPERTY

We insure for direct physical loss to the property described in Coverage C caused
by a peril listed below unless the loss is excluded in the General Exclusions

8. Vandalism or malicious mischief.
This peril does not include loss by pilferage, theft, burglary or larceny.

9. Damage by Burglars, meaning damage to covered property caused by
Burglars.

This peril does not include:

ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - §
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a. theft of property; or
(emphasis in original).

THIRD AFFIRMATIVE DEFENSE

That the policy issued by Garrison Property and Casualty Company to Ms. Fisher does
not provide any coverage for:
h. Intentional Loss, meaning any loss arising out of any act committed:

(1) by or at the direction of you or any person or organization named
as an additional insured; and

2 with the intent to cause a loss.
(emphasis in original).

FOURTH AFFIRMATIVE DEFENSE

That the policy issued by Garrison Property and Casualty Company to Ms. Fisher does
not providle COVERAGE A — DWELLING or COVERAGE B — OTHER STRUCTURES for:

c. Faulty, Inadequate or defective;

(2)  design, specifications, workmanship, repair, construction, renovation,
remodeling, grading, compaction;

(3)  materials used in repair, construction, renovation or remodeling; or
()  maintenance;
of part or all of any property whether on or off the Described Location.

(emphasis in original).
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FIFTH AFFIRMATIVE DEFENSE

That the damages alleged in the Complaint reasonably could have been avoided by Ms.

Fisher.

SIXTH AFFIRMATIVE DEFENSE

USAA is not a party to the contract that forms the basis of the Complaint and Ms. Fisher
has failed to join an indispensable party.

SEVENTH AFFIRMATIVE DEFENSE

Ms. Fisher expressly or impliedly gave her consent for all of the conduct giving rise to
her alleged loss.

EIGHTH AFFIRMATIVE DEFENSE

Ms. Fisher failed to give prompt notice to Garrison Property and Casualty Company or its
agent regarding the loss that occurred in or around May 2012 and failed to protect the property
from further loss as required under the policy.

NINTH AFFIRMATIVE DEFENSE

Ms. Fisher failed to take reasonable steps to mitigate her alleged damages.

RESERVATION

USAA reserves the right, after discovery, to amend this Answer to add additional
affirmative defenses supported by the facts, and a failure to include all such defenses in this

Answer shall not be deemed a waiver of any right to further amend this Answer.
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REQUEST FOR ATTORNEY FEES

USAA hereby requests that it be awarded its attorney fees and costs incurred herein
pursuant to Section 12-121 of the Idaho Code, and Rule 54 of the Idaho Rules of Civil
Procedure.

WHEREFORE, USAA prays for judgment as follows:

1. That Ms. Fisher take nothing by way of the Complaint;

2. That the Complaint be dismissed with prejudice;

That USAA be awarded its costs, including attorney fees, in defending this action;

(98]

and
4. For such other and further relief that the Court deems just and proper.
DATED this | Of"day of July, 2015.

ELAM & BURKE, P.A.

Craig K. Yabui, Of the Firm
Attérneys for Defendant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this IO‘"" day of July, 2015, I caused a true and correct
copy of the above and foregoing instrument to be served upon the following in the manner
indicated below:

James G. Reid [ 1 U.S. Mail
Jennifer Reid Mahoney [ 1 Hand Delivery
KAurMAN REID, PLLC [ ] Federal Express
1211 W. MYRTLE ST., STE. 350 [V] ViaFacsimile

Boise, Idaho 83702

e

Craig R X abui

4847-8141-5717,v. 1
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i

RE

JAMES G. REID, ISB # 1372 s‘%
5207

JENNIFER REID MAHONEY, I
KAUFMAN REID, PLLC
1211 W. Myrtle St., Suite 350
Boise, Idaho 83702
Telephone: (208) 342-4591
Facsimile: (208) 342-4657
E-mail: jreid@krlawboise.com

Attorneys for Plaintiff

cE\\'ED

Ade Gounty

NO.
AM FILED L/ dD——
fy Clork JUL 21 2015
CHRISTOPHER D.
By INGA J - , Clerk

_ IN THE DISTRICT COURT OF THE FOURTH J UDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF A]jA

SHAMMIE L. FISHER;
Plaintiff,
vs.

USAA CASUALTY INSURANCE
COMPANY;

Defendant.

Case No. CV OC 1508979

ORDER GRANTING MOTION
TO FILE AMENDED COMPLAINT

Based upon the Stipulation of the parties and good cause appearing, IT IS HEREBY

ORDERED that Plaintiff’s Motion to Amend its Complaint be granted and that Plaintiff may file

an Amended Complaint in the form as set forth in Exhibit A to Plaintiff’'s Motion.

DATED THIS _ & & day of“l&/_ 2015. W @M‘MA

Owen District Judge
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CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that on the }Zday of :)ML% , 2015, a true
and correct copy of the above and foregoing document was served upon the’following by:

James G. Reid [ 74] US Mail

Kaufman Reid, PLLC [ 7] Overnight Mail

1211 W. Myrtle St., Suite 350 [ 1 Hand Delivery

Boise, ID 83702 ' [ 1 Facsimile 208-342-4657
Matthew L. Walters [v] USMail

Craig R. Yabui ' [ ?C] Overnight Mail

Elam & Burke, P.A. [ ] Hand Delivery

251 E. Front Street, Suite 300 [ ] Facsimile 208-384-5844
P O Box 1539 N

Boise, ID 83701 - . ‘ C&‘lRlSTOPHE?‘\B"F!\‘mx,'f;;o,,‘
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1

o

JAMES G. REID, ISB # 1372

JENNIFER REID MAHONEY, ISB # 5207
KAUFMAN REID, PLLC

1211 W. Myrtle St., Suite 350

Boise, Idaho 83702

Telephone: (208) 342-4591

Facsimile: (208) 342-4657

E-mail: jreid@krlawboise.com

Attorneys for Plaintiff

NO. e
e d———

AM
JUL 27 201
{ kK
ISTOPHER D. RICH, Cler
cHR By TENILLE GRANT
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAMMIE L. FISHER,;
Plaintiff,
Vs.

GARRISON PROPERTY AND
CASUALTY INSURANCE COMPANY;

Defendant.

Case No. CV OC 1508979

AMENDED COMPLAINT AND
DEMAND FOR JURY TRIAL

COMES NOW the Plaintiff, SHAMMIE L. FISHER, by and through her attorneys of record,

Kaufman Reid, PLLC, and as a complaint and cause of action against Defendant, hereby alleges as

follows:

PARTIES

Plaintiff, Shammie L. Fisher, is, and at all material times herein was, an Idaho resident

residing in Boise, Ada County. Shammie Fisher is married to Michael Royce, a resident of Ada

County, Idaho. Atthe time the insurance policy at issue in this case was issued, Shammie Fisher was
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unmarried.
2
Defendant Garrison Property and Casualty Insurance Company (hereinafter “Garrison”) was
at all times material hereto, a Texas Corporation, doing business in Ada County, Idaho, and
registered with the Idaho Department of Insurance.
JURISDICTION AND VENUE
3
Defendant is an out of state corporation doing business in the State of Idaho and registered
with the Idaho Department of Insurance, as such, this Court has personal jurisdiction in this case.
4
The cause of action in this case arose in Ada County, Idaho, and thus venue is properly in this
Court pursuant to Idaho Code § 41-1838.

STATEMENT OF FACTS

5
On or about November 5, 2008, USAA Casualty Insurance Company issued Plaintiff a
Homeowners Insurance Policy for her residence located at 2510 N. 34" Street, Boise, Idaho, 83703.
The policy was renewed annually by USAA and/or for Garrison Property and Casualty Company.
The Policy in effect from the period March 8, 2013 to March 8, 2014, is attached hereto as Exhibit
A and incorporated herein by reference.
6
The Policy states in the Declarations that the Described Location is 2510 N. 34" Street,

Boise, Ada County, Idaho. See Policy, Declarations.
AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL -2
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7
At the time the Policy was issued, the Described Location was used principally for
dwelling purposes.
8
Coverage A provides that the Policy covers “the dwelling on the Described Location
shown in the Declarations, used principally for dwelling purposes, including structures attached
to the dwelling”. Policy, at 2.
9
Coverage C also provides coverage for personal property of the insured. Policy, at 2.
10
In February of 2012, Plaintiff signed a contract for lease to own (“Lease”) of the Property
with Ron Reynosa (“Mr. Reynosa”). The Lease was for a 1 year term, ending on March 31*%,
2013, with the option for a 6 month extension ending on Sept 1, 2013.
11
Within the first two months, Plaintiff was notified that the entire home had been leveled
by Mr. Reynosa, destroying both the structure and the personal property therein. Plaintiff had no
knowledge that Mr. Reynosa intended to destroy the home when he leased the Property.
12
Mr. Reynosa subsequently defaulted on the Lease and left town, informing Plaintiff in
September 2013 that he did not intend to rebuild the home he had destroyed.
13

The Policy does not state that it does not apply to the Described Location in the event that
AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL - 3
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it is leased to a third party. Additionally, Defendant and its agents did not inform Plaintiff, either
at the time the insurance contre;ct was entered into, or at any other time, that she needed to obtain
a different policy if she were to lease the Property to a third party.
14
On or about September 27, 2013, Plaintiff submitted a Proof of Loss seeking coverage
under the Policy for the losses to the dwelling and the personal property therein. By letter of
December 5, 2013, Garrison denied coverage for the loss.

CLAIMS FOR RELIEF - COUNT ONE

BREACH OF CONTRACT

15
Plaintiff restates and realleges the allegations contained in paragraphs 1-14 above, as if
fully set forth herein.
16
Defendant’s failure to provide coverage for the loss is a breach of the contract of
insurance between the parties. |
17
Plaintiff has been damaged by the breach of contract in an amount to be proven with

specificity at trial, but in an amount greater than $25,000.00.

CLAIMS FOR RELIEF - COUNT TWO

BREACH OF THE COVENANT OF GOOD FAITH AND FAIR DEALING

18
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Plaintiff restates and realleges the allegations contained in paragraphs 1-17 above, as if
- fully set forth herein.
19
Implied in every contract in the State of Idaho is a covenant of good faith and fair dealing.
Defendant had a duty, pursuant to its insurance contract with Plaintiff, to act in good faith and
deal fairly with Plaintiff.
20
Defendant’s failure to abide by the terms of the insurance contract and its denial of
coverage breached the duty of good faith and fair dealing inherent in the agreement between the
parties.
21
As aresult of Defendant’s breach, Plaintiff has been damaged in an amount to be proven
at trial.

ATTORNEY FEES AND COURT COSTS

22
Plaintiff has been required to retain the attorney services of Kaufman Reid, PLLC, in
order to prosecute and maintain this action.
23
Plaintiff is entitled to an award of court costs incurred herein, pursuant to Rule 54(d) of
the IDAHO RULES OF CIVIL PROCEDURE, and to an award of reasonable litigation expenses and
attorney fees incurred herein, pursuant to IDAHO CODE § 41-1839, and Rule 54(e) of the IDAHO

RULES OF CIVIL PROCEDURE.
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DEMAND FOR JURY TRIAL
Plaintiff hereby makes DEMAND FOR JURY TRIAL of all contested matters in this
action and does not consent to any jury panel consisting of fewer than twelve (12) jurors.
WHEREFORE, Plaintiff PRAYS that the Court enter its decree, judgment, or order
providing Plaintiff with the following relief:
1. For judgment against Defendant for breach of contract and breach of the covenant

of good faith and fair dealing and for an award of damages in an amount to be proven at trial;

2. For an award of court costs and attorney fees incurred by Plaintiff relative to this
action; and

3. For such other and further relief as the Court deems just and appropriate under the
circumstances.

DATED this &7 7 day of July, 2015.

KAUFMAN REID, PLLC

by: & ZZ/

JamesG. Reid

AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL - 6
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CERTIFICATE OF SERVICE

I hereby certify that on the 2 2 day of July, 2015, a true and correct copy of the
foregoing was served upon all parties listed below by:

() U. S. mail, postage prepaid (4 e-mail
() hand delivery () facsimile

Matthew L. Walters

Craig R. Yabui

Elam & Burke, P.A.

251 East Front Street, Suite 300
P.O. Box 1539

Boise, ID 83701

LY

James &. Reid
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7

FIRE POLICY PACKET

GAR 01634 13 15 80A
EFFECTIVE: 03-06-13 TO: 03-03-14

SHAMMIE L FISHER
13534 W ACORN ST
BOISE ID 83713-0874

IMPORTANT MESSAGES

Attached are your policy documents and other information you may find helpful concerning your

insurance coverages and premiums. Please tike a few minutas to review them, and then file them with
your policy records.

1) We are making changes to your Personal Liability coverage. Please review the enclosed

"Changes to Your Personal Liability Coverage Notice". The notice will explain any
changes including any reductions in coverage.

USAA considers many factors when determining your premium. Maintaining your property
to reduce the probability of loss is one of the most important steps you can take.
A history of claim activity may affect your coverage.

3) Go to usaa.com to view policy coverages and home features.

4) Your policy does NOT cover loss due to fiood fram any source. For information about

ootaining flood coverage from the National Flood Insurance Program (NFIP), call USAA
at (800) 531-8722, or contact the NFIP directly.

{f you already have a flood policy, you should review it to make sure you have the
appropriate coverage and iimits. No automatic increases or adjustments are aPplled to
your policy. Coverage for loss of household contents due to flood may be available at

an additional cost. |f you have questions, please call a member service
representative at the phone number above.

THIS IS NOT A BILL. Any premium charge or return for this policy will be reflected on
your next regular monthly statement.

RECEIVE THIS DOCUMENT AND OTHERS ELECTRONICALLY SIGN UP AT usaa.com.
For U.S. CALLS: Policy Service {(800) 531-8411. Claims (800) 531-8222.

Thank you for letting us serve you. We appreciate your business.
DPCS1 §3276-0507
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PAGE 3
'
Y GARRISON PROPERTY AND CASUALTY INSURANCE COMPANY MAIL GENR-I
'% % 9800 Fredsricksburg Road -~ San Antonio, Texas 78288

@ . e
USAA sDWELLING POLICY

THIS RENEWAL Declarations repleces all prior Declarations, if any.
Insured’'s Name and Malling Address RENEWAL CF Pollcy Number
SHAMMIE L FISHER 5 . .
13534 W ACOBN ST GAR 01634 13 15 G8OA

BOISE ID 83713-0874

POUCYPERIOD. 12:01 A.M. Standard Time
at the Described Location

Named Insured; SEAMMIE L FISHER

Foom 03-08-13 To 03-08-14 1 Yeer

‘Described Locatisn: _
2510 N'34TH ST - .
.BOTSE, RDA,-ID 83703-5528
Legal Descriplion:

This insurance applies to the Describad Location, Coverage for which a Limit of Liabilily is shown and Perils Insured Against
for which a Premium is statad.

PERLS FIRE OR EXTENDZD SPECIAL
NSUREDAGAINST LIZETNING COVERAGE FORM
FREMIM $140.78 $245.88 $255,99
TOTAL AIRMUAL PRENIUM §687.13 ,
Coverages Limit of Liabllity
A. DWELLING $172,000
L. PERSCMAL LIASILITY $300,000
M. MEDICAL EAYMENTS $5,000

In case of loss under this poficy we cover only that pant of the loss cver the deductlible statad.
DECUCTELE(S) $500

Form and Endorsemants mads a part of this policy at time of issus

SEE ATTACHED D2-END

MORTGAGEE

AMERICA'S SZRVITING COMEANY
ITS SULZCESSORS AND/OR ASSIGHNS
PO EOX 5106

SPRINGFIELD, CH 45501-5106%

LOAN NUMBEZR: 21293093953

In WITNESS WHEREOF, this pokcy is signedon ¢1-07-13

Steven Alan Bennett, Secretary Stuart Parker, President
pDP-D Ed 1-B9 ATTACH THIS DSTLARATICH TO FREVISUS PCLICY

EXHIBIT A
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GARRISON PROPERTY AND CASUALTY INSJRANCE CGMPANY
ENDORSEMENT DECLARATIONS

PAGE 4

///f‘”

&
%

Specifically listed below are the Declarations and premiums for endorsements made a part of this policy at the
time of issue. Tha endorsaments are attached stating terms and conditions.

RENEWAL OF Policy Number Policy Term: 03-06-13 03-08-14
GAR 01634 13 15 §0A Inception Expiration

SECOND MORTCGAGEE:
LOAN NUMEZR: 0056755139
FIRST HORIZON HOHME LOANS CORPORATION
ITS SUCCESSORS AND/OR ASSIGNS
PO BOX 7481
SBRINGFIELD, OH 4£5501-7481
REMAIN IN EFFECT (REFER TO PRIVIOUS FOLICY):
DP 00 03 (07-88); DL 24 0l (12-02); DL 24 11t (12-02); DL 24 14 (12-02)
D? FLDA3 (01-87); D? ID (10-05); DP ©4 LA (03-08); DP-S78 (07-00); ESA {(02-05)
FI-MLD32 (08-C3)

ENSORSEMENTS AIDED:

DL APLO2 (11-12)

ADDITIONAL COVERAGE INFORMATION:

DL 24 0! (12-63) - PZRSOYAL LIABILITY
TERM FREMIUM $ 24.50
DL 24 11 (12-02) - PFREMISES LIABILITY

TERM PREMIUM : INCLUDED
DL 24 14 (12-02) - LIABILITY LOSS ASSESSMENT

COVERAGE LIMIT : $10,000
TERM BREMIWM :INCLUDED

DP 04 LA (03-05) - LOSS ASSESSMENT PROPERTY COVERAGE
COVERAGE LIMIT : $10,000
APPLIES TO DWELLING COVZIRAGE A
TERM PREMIUM : INCLUDED
DE-¢738 (07-00) - ADJUSTED BUILDING COST ENTORSEMENT

TERM PREMIUM: INCLUDED

DP-END Ed 1-83 21-07-13



PAGE S
GAR 01634 13 18 BOA

DL APLO2(11-12)

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
Amendment to Personal Liabllity
(DL 24 01)

EXCLUSIONS b. Claim or suit by or on behalf of a

governmental authority for damages

E. Coverage L - Personal Liability And because of testing for, monitoring,

Coverage M - Medical Payments to
Others

item 7. Sexual Molestation, Corporal

Punishment Or Physical Or Mental

Abuse is degletad and replaced by the

following:

7. Sexual Misconduct, Sexual
Harassment, Sexual Molestation, Or
Physical Or Mental Abuse
“Bodily injury” or "property damage”
arising out of any actual, allegad, or
threatened:

a Sexual misconduct; or
b. Sexual harassment; or

' ¢. Sexual molestation; or

d Physical or mental abuse.

The following exclusions are added:

Pollutants

“Bodily injury” or “property damage” arising
out of any actual, alleged, or threatened
discharge, disparsal, release, escape,
seepaga or migration of pollutants however
caused and whenever occurring. This
includes any loss, cost or expense arising
out of any:

a Requsst, demand or order that any
"insurad” or othars test for, monitor,
clean up, remove, contain, treat,
detoxify, or assess the effects of
poliutants; or

DL APLO2{11~-12}

cleaning up, removing, containing,
treating, detoxifying or neutralizing, or
in any way responding to, or assessing
the effects of pollutants.

Pollutants means any solid, liquid, gaseous
or thermal irritant or contaminant, including
smoke, vapor, soot, fumes, acids, alkalis,
chemicals and waste. Waste includss
matsrials to be recycled, reconditioned or
reclaimed.

Lead

"Bodily injury” or "property damage” arising
directly or indirectly, in whole or in part,
out of the actual, allegsd or threatened
inhalation of, ingestion of, contact with,
exposure to, existence of or prasence of
lsad paint, dust, chips, or other laad-based
products.

Asbesios

“Bodily injury” or “property damage" arising
directly or indirectly, in whole or in part,
out of actual, alleged or threatenad
inhalation of, ingestion of, contact with,
exposure to, existence of, or presence of
asbastos.

Fungus, Wet or Dry Rot, or Bactaria

“Bodily injury” or “property damage” arising
out of dirgctly or indirectly, in whols or in
part, out of actual, alleged or threatened
inhalation of, ingestions of, contact with,
exposure to, existence of or presence of
any fungus, wet or dry rot or bacteria

126435-0912_01
Page 1 of 2
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Fungus msans any microorganism or by=
product of any microorganism, including.
but is not limited to mold, mildew, fungi.
mycotoxins and spores.

Failure to Disclose

"Bodily injury” or “property damage” arising
out of your failure, intentionally or
unintentionally, to disclose information
regarding the sale or transfer of real or
personal preperty.

Criminal Acts

“Bodily injury” or "property damage” earising
out of or caused by the commission of,
attempting to flee from, or avoiding
apprehension for a criminal act for which

e

GAR 01634 13 15 80a

F. Coverage L - Personal Liability
The following exclusion is added:

Punitive, exemplary or multiple damages,
prejudgment interest, fines, or penalties.

Except as specifically modified in this
endorsement, all provisions of the policy to
which this endorsemant is attached also apply
to this endorsement

intent is a necassary e'ement

Copyright, USAA 2012. All rights ressrved.

includes copyrightad material of Insurance Services Office, Inc, with its permission

DL APLO2{11-12}

Page 2 of 2
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CGAR 01634 13 15 8CA

CHANGES TO YOUR PERSONAL LIABILITY COVERAGE NOTICE

Wa are making changes to your Dwelling Policy as a part of a changs affecting all Dwelling Policies
The changes are intandsd to make the liability coverage consistent with the similar coverage provided
under the Homeowmer policy. These changes will apply upon the effective date of the enclosed new
policy. These changes Include reductions in coverage. If you want to accept this new policy, no
action is required on your part other than payment of premiums. If you have any questions, call a
member service represantative at 1-800-531-USAA (8722). We value your businass and look
forward to continuing to serve your financial heeds.

The tablas below iilustrate the changes we have made to the Dwalling Policy.

Exclusions Added

Bodily injury or property damage arising out of any actual, allegad,
Pollutants or threatened discharge, dispersal, release, escape, seepage or
migration of pollutants.

Lead Bodily injury or property damage arising out of exposure to lead
paint, dust, chips, or other lead-based procucts.
Asbestos Bodily injury or property damage arising out of exposure to
asbestos.

Fungus, Wet or Dry Rot, or Bodily injury or property damage arising cut of exposure to
Bacteria fungus, wet or dry rot or bactaria

Eailure to disclose 'Bodlly injury or property damage arising out of failure to disclose
information regarding tha sale or transfer of property.

Criminal Acts Bodily injury or proparty damags arising out of the commission of
a criminal act.

Punitive or examplary

damages, fines, or penalties Specifically excluded.

Exclusions Revised

Current Exclusion New Exclusion

Bodily injury or property damage sarising out of | Bodily injury or property damage arising out of any
any Sexual Molsstation, Corporal Punishment or{ actual, alleged, or threatened Sexual Misconduct,
Physica! or Mental Abuse Sexual Harassment, Sexual Molestation, or Physicat
or Mantal Abusa

126706-1112_03

PLEFL (11-12) Pags 1 of 1
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PAGE 8 -
GER 01634 13 15 8CA

Your Home Characteristics

Our mission at USAA is to help protect your financial security. One way we do this is by halping you
determina if you're adequately covered in the event of & loss. The estimated minimum rebuilding cost
of your home is based on your home characteristics, but only you can decide If this is enough
coverage. Our estimatss are based on average construction costs and labor costs for gaographic
areas and may not reflect the unique features of your home or ths area you live in

On the back of this page, you'll find your home characteristics. If any of the information is incorrect,
the rebuilding cost may be affected, so pleass revise any inaccuracies by:

* Logging on to usaa.com, selecting your pelicy and then Home Characteristics, or
» (Calling us at 1-800-531~USAA (8722).

Should [ adjust the coverage on my flood or wind policy?

If you have s separate flood or wind policy for this property, please call your agent or insurer to
confirm that your coverage is adequate. For flood or wind policies serviced by the USAA General
Agency, please call 1-800-531-8444 for flood policies or 1-800-531-8883 for wind policies
Wind coverags is available in Alabama, Florida, North Carolina, South Carolina, Texas and Mississ’ppi.

60321-0512_01
60321(03) Rev 05~-12 Page 1 0of 2
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LAST PAGE 9

GAR 0l€34 13 15

Your Home Characteristics

YERR BUILT:
STORIES:

1965
1.0

*SQUARE FEET: 1152
¥Total Squa e Footage: Includes garage square footage if there is living space that is heated or
cooled above the garage. It does not include a finishad basement or attic.

FOUNDATION(S) :

EXTERIOR WALL:
EOOF COVERING:
GARAGE TYPE:

INTERIOR WALL PARTITIONS:

INTERIOR WALL COVERINGS

KITCHEN:
BATHROOMS :
FIREPLACE:

HEAT & ERIR:

WIRED FOR CENTERAL ALAPM:

60321(03) Rev. 05-12

: CRAWLSPACE

SLAB

WOQOD SIDING

TAR AND GRAVEL
ATTACHED GARAGE - 1 CAR

DRYWALL

: PAINT
FLOOR COVERINGS:

HARDWOOD

VINYL

1 STANDARD

1 STANDARD

1

HEATING — GAS

CENTRAL AIR CONDITIONING ~ SAME DUCT

NO

eon

Page 2 of 2
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USAA GROUP
9800 Fredericksburg Road

©

San Antonio, Texas 78288

YOUR DWELLING POLICY

READ YOUR POLICY, DECLARATIONS AND ENDORSEMENTS CAREFULLY.

The Dwelling Policy insurance contract between you and us consists of this policy plus your
Declarations page and any applicable forms and endorsements. The QUICK REFERENCE sectlon below
outlines information contained in the Declarations and the major parts of the policy.

QUICK REFERENCE

Beginning

On Page

DECLARATIONS PAGE

Your Name and Address

Described Location

Policy Pericd

Coverages, Amounts of
Insurance and Premiums

Forms and Endorsements

Property Coverages

Fair Rental Value/Additional
Living Expense

Other Coverages
Debris Removal
Improvements, Alterations
and Additions
World -Wide Coverage
Fire Department Service
Charge

PERILS INSURED AGAINST

GENERAL EXCLUSIONS

CONDITIONS

Policy Period
Insurable Interest
Duties After Loss
Loss Settlement
Mortgage Clause
Cancellation
Non-Renewal

RECIPROCAL PROVISIONS. . .
apply when United Services Automobile
Association, or USAA, is named on the
Declarations as the Company.

A non-assessable policy

Reciprocals

AGREEMENT Special definitions and provisions
DEFINITIONS Plan of operation
COVERAGES

In your policy these sets of words have
the same meaning: Policy means Contract; You,
Your or Insured means Subscriber, We, us,
our, USAA or Company means Reciprocal or
Interinsurance Exchange; Premium means
Deposit; President means Attorney-in-Fact

Your Policy is issued as part of an
Interinsurance Exchange by the President of
USAA as Attorney-in-Fact under the authority
given him by the subscribers.

No Contingent Liability: You are liable only
for the amount of your premium since USAA
has a free surplus in excess of the amount
required by Article 1903 of the Texas
insurance Code of 1951, as amended.

Participation: By purchasing this palicy,
you are a member of USAA and subject to its
bylaws. You are entitled ta dividends as may
be declared by us, after approval as required
by the Texas Insurance Code of 1951, as
amended. ;

Copyright, Insurance Services Office, Inc., 1988

DP 00 03 (07 88) (Rev. 9-92) Page 1 of 12
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Dwelling Property 3
Special Form
Ed. 7-88

AGREEMENT

We will provide the insurance described In this policy in return for the premium and compuance with

all applicable provisions of this policy.

DEFINITIONS

{

In this policy, "you" and "your” refer to the "named insured” shown in the Declarations and the spaouse

if a resident of the same household. "We,” "

msurance.

us” and "our" refer to the Company providing this

COVERAGES

This insurance applies to the Described
Location, Coverages for which a Limit of
Liability is shown and Perils Insured Against for
which a Premium Is stated.

COVERAGE A - Dwelling
We cover:

1. the dwelling on the Described .Location
shown in the Declaratlons, used prmc_lp_a_lly

“for! dwelhng ‘Plrposes, ~including structures
'attacheq to the dwelling;

B

2 materia's and supplies located on or next tc
the Described Location used to construct,
alter or repair the dwelling or other
structures on the Described Location; and

3. if not otherwise covered in this policy,
building equipment and outdoor equipment

used for the service of and located on the -

Described Location.

This coverage does not apply to land, inciuding
land on which the dwelling is located.

COVER/}GE B - Other Structures

We cover other structures on the Described
Location, set apart from the dwelling by clear
space. This includes structures connected to the
dwelling by only a fence, utility line, or similar
connection.

This coverage does not apply to land, including
land on which the other structures are located
\We do not cover other structures

1. used mnm whole or in part for commercial,
manufacturing or farming purposes: or

2. rented or held for rental to any person not
a tenant of the dwelling, unless used solely
as a private garage.

!

COVERAGE C - Personal Property

We cover personal property., usuzl to the
occupancy as a dwelling and owned or used by
you or members of your family residing with
you while it is on the Described Location. A
your request, we will cover personal property
owned by a guest or servant while the property
is on the Described Location.

Property Not Covered. We do not cover:

1. accounts, bank notes, bills, bullion, coins,
currency, deeds, evidences of debt, gold
other than goldware, letters of credit,
manuscripts, medals, money, notes other
than bank notes, passports, personal
records, platinum, securities, silver other
than sliverware, tickets and stamps;

2. animals, birds or fish;

3 aircraft and parts. Aircraft means any
contrivance used or designed for flight.
except model or hobby alrcraft not used or
designed to carry people or cargo;

4. motor vehicles or all other ‘motorized land
conveyances. This includes:

a their equipment and accessories; or

b any device or instrument for the
transmitting, recording, receiving or
reproduction of sound or pictures
which is operated by power from the
electrical system of motor vehicles or
all other motorized land conveyances,
includ:ng

(1} accessories or antznnas; or

Copyright, Insurance Services Office, Inc, 1988

OP 00 03 (07 88) (Rev. 9-92)
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(2) tapes, wires, records, discs or other
media for use with any such device
or instrument;

whife in or upan the vehicle or conveyance.

We do cover vehicles or conveyances hot
subject to motor vehicle registration which
are:

2. used to service the Described Location;
or
b. designed for assisting the handicapped;

5. watercraft, other than
canoes;

rowboats and

6. data, including data stored in:

a. books of account, drawings or other
paper records; or

b. electronic data processing tapes, wires,
records, discs or other saftware media.

However, we do cover the cost of blank
recording or storage media, and of
pre-recorded computer programs available
on the retail market;

7. credit cards or fund transfer cards.

If you remove personal property from the
Described Location to a newly acquired
principal residence, the Coverage C limit of
fiabitity will apply at each residence for the 30
days immediately after you begin to move the
property there. This time period will nat extend
beyond the termination of this poalicy. Our
liability is limited to the proportion of the limit
of liability that the value at each residence bears
to the total value of all personal property
covered by this policy.

.COVERAGE D - Fair Rental Value

If a loss to property described in Coverage A,
B or C by a Perll lnsured Against under this
pohcy ‘makes that part of the Described
Location rented to othérs or held for rental by
you unfit for its nSrmal use, we cover its:

Fair Rental Valie, meaning the fair rental
value of that pait of the Described Location
refted to others or held for rental by you
less sny expenses that do not continue
while that part of the Described Location
rented or held for rental Is not fit to live In.

Payment will be for the shortest time required

to repair or replace that part of the Described

Location rented or held for rental.

M

If a civil authority prohibiis you from use of the
Described Location as a result of direct damage
to a neighboring location by a Peril Insured
Against in this policy, we cover the Fair Renta!
Value loss for no more than two weeks.

The periods of time referenced above are not
limited by the expiration of this policy.

We ido .not cover loss or expense due to
¢ancellation of a leasé or agreénient.

COVERAGE E - Additional Living Expense

If a loss to property described in Coverage A,
B or C by a Peril Insured Against under this
policy makes the Described Location unfit for
its normal use, we cover your:

Additional Living Expense, meaning any
necessary increase In living expenses
incurred by you so that your houschold can
maintain its normal standard of living.

Payment will be for the shortest time required
to repair or replace the Described Location or,
if you permanently relocate, the shortest time
required for your household to settle
elsewhere.

If a civil authority prohibits you from use of the
Described Location as a result of direct damage
to 8 neighboring location by a Peril Insured
Against in this policy, we cover the Additional
Living Expense loss for no more than two
weeks.

The periods of time referenced above are not
limited by the explration of this policy.

We do not cover loss or expense due to
cancellation of a-lease or agrecment.

OTHER COVERAGES

1. Other Structures. You may use up to 10%
of the Coverage A limit of liability for loss
by a Peril Insured Against to other
structures described in Coverage B.

Use of this coverage does not reduce the
Coverage A llmlt of liability for the same
loss.

2. Debris Removal. We will pay your
reasonable expense for the removal of:

a. debris of covered property If a Peril
Insured Against causes the loss; or

Copyright, Insurance Services Office, Inc., 1988

DP 00 03 (07 88) (Rev. 9-92)
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b. ash, dust or partictes from a volcanic
eruption that has caused direct loss to a
building or property contained in a
building.

taken involve repair to other damaged
property, we will pay for those measures
only if that property is covered under this
policy and the damage to that property is
ceused by an applicable Peril Insured
Against. :

This coverage:

a. does not increase the limit of fiability

that epplies to the covered property;

b. does not relieve you of your duties, in
case of a loss to covered property, as
set forth in Condition 4.b.

7. Property Removed. We insure covered
Debris removal expense is Included in the property against direct loss from any cause
timit of liability applying to the damaged while being removed from a premises
property. endangered by a Peril Insured Against and

. Improvements, Alterations and Additions. for no more than 30 days while removed.

If you are a tenant of the Described This coverage does not change the limit of
Location, you may use up to 10% of the lisbility that applies to the property being
Coverage C limit of liability for loss by a removed. .

Peril Insured ~Against to improvements, g raqc Shrubs and Other Plants, We cover
alterations and additions, made or acgunred trees, shrubs, plants or lawns, on the
at your expense. o that part of the Described Locatlon for loss caused by the
Described Location used only by you. following Perils Insured Against: Fire or
Use of this coverage does not reduce the lightning, Explosion, Riot or civil commoation,
Coverage C limit of liability for the same Aircraft, Vehicles not owned or operated by
loss. you or a resident of the Described Location

. World-Wide Coverage. You may use up to or Vandalism or malicious mischief, including
10% of the Coverage C limit of liability for damage during a burglary or attempted
loss by a Peril Insured Against to progerty burglary, but riot theft of property.
covered under Coverage C  except The limit of liability for this coverage will
rowbaoats and canoes, while anywhere in the not be more than 5% of the Coverage A
world. limit of liability, or more than $500 for any
Use of this coverage reduces the Coverage one tree, shrub or plant We do not cover |
C limit of liability for the same loss. property grown for commercial purposes.

. Rental Value and Additional Living This coverage is additional insurance.
Expense. You may use up to 10% of the 8. Fire Department Service Charge. We will
COVerage A limit of 'labmty for loss of both pay up to $500 for your !iab”ity assumed by
fair rental value as described in Coverage D contract or agreement for fire department
and additional Ilvmg expense as described in charges incurred when the fire d8panmenl
Coverage E. is called to save or protect covered
Use of this coverage does not reduce the property from a Peril Insured Against We
Coverage A limit of liability for the same do not cover fire depantment service
loss. charges if the property is located within the

. limits of the city, municipality or protection

. Reasonable Repairs. In the event that ey vt
covered property is damaged by an g;sstrngr:sefurntshnng the fire department
applicable Peril Insured Against, we will pay P )
the reasonable cost Incurred by you for This coverage Is additional Insurance. No
necessary measures taken solely to protect deductible applies to this coverage.
against further damage. If the measures 10. Collapse. We Insure for risk of direct

physlcal loss to covered property involving
collapse of a bullding or any part of a
building caused only by one or more of the

- following:

a. Perils Insured Against in Coverage C -
Personal Property. These perils apply to
covered bullding and personal property
for loss Insured by this Other Coverage;

b. hidden decay:

¢. hidden insect or vermin damage;

Copyright, Insurance Services Office, Inc., 1988
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d. weight of contents, equipment, animals
or people:

e. weight of raln which collects on a roof;

f. use of defective material or methaods in
construction, remodeling or renovation
if the collapse occurs during the course
of the construction, remodeling or
renovation.

Loss to an awning, fence, patio, pavement,
swimming pool, underground pipe, flue,
drain, cesspaol, septic tank, foundation,
retaining wall, bulkhead, pier, wharf or dock
is not Included under items b, ¢, d, e and f
unless the loss is a direct result of the
collapse of a building.

Coliapse does not include settling, cracking,
shrinking, bulging or expansion.

" This caverage does not increase the limit of
liability applying to the damaged covered
property.

v

1. Glass or Safety Glazing Material. We

cover:

a. the breakage of glass or safety glazing
material which is part of a covered
building, storm door or storm window;
and

b. damage to covered property by glass or
safety glazing material which is part of a
bullding, storm door or storm window.

This coverage does not include loss on the
Described Laocation If the dwelling has been
vacant for more than 30 consecutive days
immediately before the loss. A dwelling
being constructed is not considered vacant.

Loss for damage to glass will be settled on
the basis of replacement with safety glazing
materials when required by ordinance or
law.

This coverage does not increase the limit of
liability that applies to the damaged
property.

PERILS INSURED AGAINST

COVERAGE A - DWELLING and
COVERAGE B - OTHER STRUCTURES

We > msure agamst rns.c Jof : direct loss “to
property descrlbed in Coverages ‘A and B only
if that - 1658 s a physrcal loss to property;
however we do not lnsure 165s:

1. nvolvmg collapse, other than as provided in
Other Coverages 10;

2. caused by:

a. freezing of a plumbing, heating, air
conditioning or automatic fire protective
sprinkler system or of a household
appliance, or by discharge, leakage or
overflow from within the system or
appliance caused by freezing. This
exclusion applies only while the dwelling
is vecant, unoccupied or being
constructed unless you have used
reasonable care to:

{1} maintain heat in the building: or

(2} shut off the water supply and drain
the system and appliances of water;
b. freezing, thawing, pressure or weight of

water or Ice, whather driven by wind or
not, to a:

{1} fence, pavement, patio or swimming
poot;

(2) foundation, retaining wall or
bulkhead; or :

(3) pier, wharf or dock;

c. theft of property not part of a covered
building or structure;

d. theft in or to a dwelling or structure
under construction;

e, wind, hail, ice, snow or sleet to:

(1) outdoor radio and television
antennas and aerials including their
lead -In wiring, masts or towers; or

(2) trees, shrubs, plants or lawns;

f. vandalism and malicious mischief, theft
or attempted theft If the dwelling has
been ‘vacant for more than 30
consecutive days immediately before the
loss. A dwelling being constructed is not
considered vacant;

g. constant or repeaied seepage or
leakage of water or steam over a period
of weeks, months or years from within
a plumbing, heating, air conditioning or
automatic fire protective sprinkler
system or from within a househoid
appliance;

b (1) wear and tear, marring, deterioration,
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{2) inherent  vice, latent
mechanical breakdown;

{3) smog, rust or other corrosion, mold,

defect,

We insure for direct physical loss to the
property described in Coverage C caused by a
peril fisted below unless the loss is excluded in
the General Exclusions.

1

2.

Fire or lightning.
Windstorm or hail.
This peril does not include loss to

a. property cortained in & bufld ng caused
by rain. snow, sleet, sand or dust unless
the direct force of wind or hail damages
the build:ng causing an opening in & roof
or wall and the rain, snow, sleet, sand or

* dust enters through this opening;

o

b. canoes and rowboats; or
c. trees, shrubs or plants.

tord ‘ 3. Explosion.
wet or rot; . - .
4) K fry culiural smudging oF 4. Riot or civil commotion.
smoke from agricultural sm .
. ( industrial opergtions- ang 5. Aircraft, Including self-propelled missiles
(5} disch i ) , 20 and spacecraft.
) ischarge, ispersal, seepage, .
migration release or escape of 6. Vehicles. )
poliutants. 7. Smoke, meaning sudden and accidental
Poliutants means sny solid, liquid, damage from smoke.
gaseous or thermal irritant or This peril does not include loss caused by
contaminant, including smoke, vapor, smoke from agricultural smudging or
soot, fumes, acids, alkalis, chemicals industrial operations.
and waste. Waste includes materials 8. Vandalism or malicious mischief.
to be recycled, reconditioned or . . )
reclaimed; This peril does not Include loss by pilferage,
theft, burglary or larceny.
* {8} settling.-shrinking, bulging or expan- glary Y .
sion, including resultant cracking, of 9. Damage by Burglars, meaning damage to
pavements, patios, foundations. covered property caused by Burglars.
walls, floors, roofs or ceilings; or This peril does not include:
(7} birds, vermin, rodents, insects or a theft of property; or
comestic animals. b. damage caused by burglars to property
If any of these cause water damage not on the Described Location if the
otherwise excluded, from a plumbing, dwelling has been vacant for more than
heating, air conditioning or automatic 30 consecutive days immediately before
fire protective sprinkler system or the damage occurs. A dwelling being
household appliance, we cover loss constructed is not considered vacant.
caused_by the water incl.uding the cost 10. Falling Objects.
* of tearing out and replacing any part of ] .
a buildng necessery to repair the This peril does not include loss to property
system or appliance. We do not cover contained in the building unless the roof or
" loss to the system or appliance from an outside wall of the building is first
which this water escaped. damaged by a falling object.
3. exciuded under General Exclusions. Damag(; to the falling object itself is not
: cavered.
Under items 1 and 2, eny ensuing loss to ) ] .
property described in Coverages A and B not 1. Weight of ice, snow or slect .whrch causes
excluded or excepted in this policy is covered. damage to property conwined in the
building. ‘
.COVERAGE C - PERSONAL PROPERTY 12. Accidental discharge or aoverflow of

water or steam from within a plumbing,
heating. air conditioning or automatic fire
protective sprinkler system or from within a
household appllance.

This peril does not include loss:

3. to the system or appliance from which
the water or steam escaped;

b caused by or resulting from freszing
except as provided in the peril of
freezing below; or
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c. on the Described Location caused by
accidental discharge or overflow which
- occurs off the Described Location.

In this peril, a plumbing system does not
include a sump, sump pump or related
equipment

-

This peril does not Include loss on the
Described Location while the dwelling is
unoccupled or being constructed, unless
you have used reasonable care to:

a. maintain heat in the building; or
b. shut off the water supply and drain the

13. Sudden and accidental tearing apart, system and appliances of water.
cracking, burning or bulging of a steam or 15. Sudden and accidental damage from
hot water heating system, an alr conditioning artificially generated electrical current.
or automatic fire protective sprinkler THi . .
system, or an appliance for heating water, his peri does not mclude_loss to a tube,

. . transistor or similar electronic compaonent.
This peril does not include loss caused by Volcani .
or resulting from freezing except as 16. Volcanic Eruption other than loss caused
provided in the peril of freezing below. 2_32 mg:;thquake. land shock waves or

14, Freezing of a plumbing, heating, air '
conditioning or automatic fire protective
sprinkler system or of a household
appiiance.

, GENERAL EXCLUSIONS

1. We do not Insure for loss caused directly (2) water which backs up through

or Indirectly by any of the following. Such sewers or drains or which

foss Is excluded regardiess of any other
cause or event contributing concurrently or
in any sequence to the loss.

a. Ordinance or Law, meaning enforce-
ment of any ordinance or law regulating
the use, construction, repair, or
demolition of a building or other
structure, unless specifically provided
under this policy.

b. Earth Movement, meaning earthquake
including land shock waves or tremors
before, during or after a volcanic
eruption; landslide; mine subsidernce;
mudfiow; earth sinking, rising or shifting;
unless direct loss by:

(1) fire;
(2) explosion; or
(3) breakage of glass or safety glazing

material which is part of a building,
storm door or storm window;

cnsues and then we will pay only for the
ensuing loss.
c. Water Damage, meaning:
(1) flood, surface water, waves, tidal
water, overflow of a body of water,

or spray from any of these, whether
or not driven by wind;

overflows from a sump; or

(3) water below the surface of the
ground, Including water which exerts

pressure on or seeps or leaks
through a  building.  sidewalk,
driveway, foundation, swimming

pool or other structure.

Direct loss by fire or explosion restiting
from water damage is covered.

" d. Power Failure, meaning the failure of

power or other utility service if the
failure takes place off the Described
Location. But, if a Peril Insured Against
ensues on the Described Location, we
will pay only for that ensuing loss.

e. Neglect, meaning your neglect to use all
reasonable means to save and preserve
property at and after the time of a loss.

f. War, including undeclared war, civil war,
insurrection, rebellion, revolution,
warlike act by a military force or military
personnel, destruction or seizure or use

. for a military purpose, and including any
consequence of any of these. Discharge
of & nuclear weapon will be deemed &
warlike act even If accidental.

g. Nuclear Hazard, to the extent set forth
In the Nuclear Hazard Clause of the
Conditions.
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h. lntentronal Loss, meaning any loss
' anslng 'Out GF any act committed:

{1) by or at the directlon of you or any
person or organlzation named as an
additional insuréd; and

(2) with thé Intent to cause a loss.

. We do not insure for loss to property
described In Coverages A and B caused by
any of the following. However, any ensuing

. loss to property described in Coverages A
and B nat excluded or excepted in this
policy Is covered. .

a. Weather conditions. However, this
exclusion only applies if weather
conditions contribute In any way with a
cause or event excluded in paragraph 1.
above to produce the loss;

-

b. Acts or decisions, including the failure
to act or decide, of any person, group,
orgamzauon or governmental body:

c. Faulty, inadequate or defective;

(1) planning, zoning,  development,
surveying, siting;

(2) des!gn, specifications, workmanship,
repafr, construction, renovation,
remodeling, grading, compaction;

(3) materials used in repair, construc-
tion, renavation or remodeling; or

(4) maintenance;

of part or all of any property whether
on or off the Described Location.

CONDITIONS

Policy Period. This policy applies only to
loss which occurs during the policy period.
{nsurable Interest and Limit of Liability.
Even if more than one person has an
insurable interest in the property covered,
we will not be lizble in any one loss:

a. for an amount greater than the Interest
of a person insured under this policy; or

b. for more than the applicable limit of
liability

N

Conceaiment or Fraud. The entire policy

will be void if. whether before or after a
loss, you have:

a.  intentionally concealed or misrepre-
+ sented any material fact or
circumstance;

b. engaged In fraudulent conduct; or
c. made false statemants;
relating to this insurance.

Your Duties After Loss. In case of a loss
to covered property, you must see that the
following are done

a ' give prompt notice to us or our agent;

‘(1) protect the property from further
damage;

[2) make reasonable and necessary
repairs to protect the property; and

(3) keep an accurate record of repair
expenses;

c. prepare an inventory of damaged

personal property showing the quantity,
description, actual cash value and
amount of loss. Attach all bills, receipts
and related documents that justify the
figures in the inventory;

d. as often as we reasonably require:

(1) show the damaged property;

(2} provide wus with records and
documents we request and permit us
to make copies; and

{3) submit to examination under oath,
while not in the presence of any
other named insured, and sign the
same;

e. send to us, within 60 days after our

request, your signed, sworn proof of
loss which sets forth, to the best of
~ your knowledge and belief:

{1) the time and cause of [oss;

{2) your interest and that of all others in
the property involved and all liens on
the property:

(3} other insurance which may cover the
loss; .

{4} changes in title or occupancy of the
property during the term of the
policy:

(5) specifications of damaged buildings
and detailed repair estimates;
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(6} the inventory of damaged persona: {b) that proportion of the cost to

property described In 4c¢: repair or replace, after appli-

; i P cation of deductible and without

(7) receipts for  additional living . e N
expenses Incurred and records that deducu?n ;0" bd?Zfec'a“O”' ‘hg‘ .

support the fair rental value loss. part of the building damaged,

which the total  amount of
5. Loss Settlement. Covered property losses insurance in this policy on the
are settlied as follows:

damaged building bears to 80%
a. (1) Personal property: of the replacement cost of the

(2} Awnings, carpeting,  household building.

appliances, outdoor antennas and
outdoor equipment, whether or not
attached to buildings; and

(3} Structures that are not buildings;

- at actual cash value at the time of loss

but not more than the amount required

- to repair or replace.

Buildings under Coverage ‘A or B at
replacement cost without deduction for
depreciation, subject to the following'

(1) If, at the time of loss, the amount of
insurance in this policy on the
damaged building Is 80% or more of
the full replacement cost of the
building immediately before the loss,
we will pay the cost to repair or
replace, after application of
deductible and without deduction for
depreciation, but not more than the
least of the following amounts:

(a) the fimit of [iability under this
policy that applies to the building;

(b) the replacement cost of that part
of the building damaged for like
construction and use on the same
premises; or

{c) the necessary amount actually
spent to repair or replace the
damaged bullding.

-(2) If, at the time of loss, the amount of
insurance in this policy on the
damaged building is less than 80% of
the full replacement cost of the
building immediately before the loss,
we will pay the greater of the
following amounts, but not more
than the limit of liability under this
policy that applies to the building:

{a) the actual cash value of that part
of the building damaged; or

{3} To determine the amount of
insurance required to equal BO% of
the full replacement cost of the
building immediately before the loss,
do not include the value of:

(a) excavations, foundations, piers or
any supports which are below
the undersurface of the lowest
basement ficor; '

(b} those supports in (a) above which
are below the surface of the
ground inside the foundation
walls, if there is no basement;
and

{c} underground flues, pipes, wiring
and drains.

(4) We will pay no more than the actual
cash value of the damage unless:

(a) actual repair or replacement is
complcte; or

{b) the cost to repair or replace the
damage Is both:

i} less than 5% of the amount
of insurance in this policy on
the building; and

(i} less than $2500,

(S} You may disregard the replacement
cost loss settlement provisions and
make claim under this policy for loss
or damage to buildings on an actual
cash value basis. You may then make
claim within 180 days after loss for
any additionat flability on a
replacement cost basis.

6. Loss to a Pair or Set. In case of loss to a
pair or set we may elect to:

a.

repair or replace any pari to restore the
pair or set to its value before the loss;
or '

pay the difference between actual cash
vaiue of the property befare and after
the loss.
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Glass Replacement. Loss for damage to
glass caused by a Peril Insured Against will
be settled on the basis of replacement with
safety glazing materials when required by
ordinance or law.

If you and we fail to agree on
the amount of Joss, either may demand an
appraisal of the loss. In this event, each
party will choose a competent appraiser
within 20 days after receiving a written
request from the other. The two appraisers
will choose an umpire. If they cannot agree
upon an umpire within 15 days. you or we
may request that the choice be made by a
Jjudge of a court of record in the state
where the Described Location Is located.
The eppraisers will separately set the
amount of loss. If the appraisers submit a
written report of an agreement to us, the
amount agreed upon will be the amount of
loss. If they fail to agree, they will submit
their differences to the umpire. A decision

agreed to by any two will set the amount of

loss.
Each party wilk
a." pay its own appraiser; and

b. bear the other expenses of the appraisal
and umpire equally.

Other Insurance. If property covered by
this policy is also covered by other fire
insurance, we will pay only the proportion
of a loss caused by any peril insured against
under this policy that the limit of liability
appiying under this policy bears to the total
amount of fire insurance covering the
property.

Subrogation. You may waive in writing
before a loss all rights of recovery against
any person. If not waived, we may require
an assignment of rights of recovery for a
loss to the extent that payment is made by
us.

If an assignment Is sought, the persan
insured must sign and deliver all related
papers and cooperate with us.

Suit Against Us. No action can be brought
unless the policy provisions have been
complied with and the action is started
within one year after the date of loss.

-~

12. Our Option. If we give you written notice

13

14.

15.

within 30 days after we receive your
signed, sworn proof of loss, we may repair
or replace any part of the damaged
property with like property.

Loss Payment. We will adjust all losses
with you. We will pay you unless some
other person is named in the policy or Is
legally entitled to receive payment Loss will
be payable 60 days after we receive your
proof of loss and:

a. reach an sgreement with you;
b. there is an entry of a final judgment; or

c. there is a filing of an appraisal award
with us.

Abandonment of Property. We need not
accept any property abandoned by you.

Mortgage Clause.
The word "mortgagee” includes trustee,

If @ morigagee is named in this policy, any
loss payable under Coverage A or B will be
paid to the mortgagee end you, as interests
appear. If more than one mortgagee Is
named, the order of psyment will be the
same as the order of precedence of the
morigages.

If we deny your claim, that denial wili not
apply to 2 valid claim of the mortgagee, if
the mortgagee:

a. notifies us of any change in ownership,
occupancy or substantial change in risk
of which the mortgagee is aware;

b, pays any premium due under this policy
on demand If you have neglected to pay
the premium; and

c. submits a signed, sworn statement of
loss within 60 days after receiving
notice from us of your failure to do so.
Policy conditions relating to Appraisal,
Suit Against Us and Loss Payment apply
to the mortgagee.

If we decide to cancel or not to renew this
policy, the morigagee will be notified at
least 10 days before the cate cancellation
or nonrenewal takes effect.

If we pay the mortgagee for any loss and
deny payment to you:
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17.

a. we are subrogated to sli the rights of
the mortgagee granted under the
mortgage on the property; or

b. at our option, we may pay to the
mortgagee the whole principal on the
mortgage plus any accrued interest In
this event, we will receive a full
assignment and transfer of the
morigage and ali securities held as
colfateral to the mortgage debt.

Subrogation will not impair the right of the
mortgagee to recover the full amount of the
mortgagee’s claim.

No Benefit to Bailee. We will not
recognize any assignment or grant any
coverage that benefits a person or
organization holiding. storing or moving
property for a fee regardiess of any other
provision of this policy.

Cancellation.

a. You may cancel this policy at any time
- by returning it to us or by leiting us
know in writing of the date cancellation

is to take effect,

b. We may cancel this policy only for the
reasons stated below by letting you
know In writing of the date cancellation
takes effect. This cancellation notice
may be delivered to you, or mailed to
you at your mailing address shown in the
Declaratians.

Proof of mailing will be sufficient proof
of notice.

- {1} When you have not paid the
premium, we may cancel at any time
by letting you know at least 10 days
before the date cancellation takes
effect

{2) When this policy has been in effect
for less than 60 days and is not a
renewal with us, we may cance! for
any reason by letting you know at
least
cancellation takes effect.

(3) When this policy has been in effect
for 60 days or more, or at any time'
if it is a renewa! with us, we may
cancel:

(3) if there has been a material
misrepresentation of fact which

10 days before the dale

18.

19.

20.

21.

«

If known to us would have
caused us not to issue the policy;
or

(b} if the risk has changed substan-
tially since the palicy was issued.

This can be done by [eiting you
know at least 30 days before the
date cancellation takes effect

(4) When this policy is written for a
period of more than one year, w2
may cancel for any reason at
anniversary by letting you know at
least 30 days before the date
cancellation takes effect.

c. When this policy is cancelled, the
premlum Tor the period from the date
of cancellation to the expiration date will
be refunded pro rata.

d If the return premium is not refunded
with the notice of cancellation or when
this policy is returned to us, we will
refund it within a reasonable time after
the date cancellation takes effect.

Non-Renewal. We may elect not to renew
this policy. We may do so by delivering to
you, ar mailing to you at your mailing
address shown in the Declarations, written
notice at least 30 days before the
expiration date of this policy. Proof of
mailing will be sufficient proof of notice.

Liberalization Clause. [f we make a
change which broadens coverage under this
edition of our policy without additional
premium  charge, that change wil
automatically apply to your insurance as of
the date we implement the change in your
state, provided that this implementation date
falls within 60 days prior to or during the
policy period stated in the Declarations.

This Liberalization Clause does not apply to
changes implemented through introduction
of a subsequent edition of our policy.

Waiver or Change of Policy Provisions.

A waiver or change of a provision of this
policy must be in writing by us to be valld.
Our request for an appraisal or examination
will not waive any of our rights.

Assignment. Assignment of this policy will
not be valid unless we give our written
consent.
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22. Death. If you die, we Insure:

a. your legal representatives but only with
respect ta the property of the deceased
covered under the policy at the time of
daath;

b, with respect to your property, the

parson having proper temporary
custody of the property until
- appointment and qualification of a legal
representative.

+ 23, Nuclear Hazard Clause.

a." "Nuclear Hazard" means any nuclear
reaction, radiation or radioactive
. contamination, all whether controlied or
uncontrolled or however caused, or any

. consaquence of any of these.

b. Loss caused by the nuclear hazard will
‘not be considered loss caused by fire,
explosion, or smoke, \whetner these
perils are specifically named in or
otherwise included within the Perils
Insured Against.

24,

25.

&

c. This policy does not apply to loss
caused directly or Indirectly by nuclear
hazard, except that direct loss by fire
resulting from the nuclear hazard is
covered.

Recovered Property. If you or we recaover
any property for which we have made
payment under this policy, you or we will
notify the other of the recovery. At your
option, the property will be returned to or
retained by you or it will become our
property. If the recovered property Is
returned to or retained by you, the loss
payment will be adjusted based on the
amount you received for the recovered
property.

Volcanic Eruption Period. One or more
volcanlc eruptions that occur within a
72-hour period will be considered as one
volcanic eruption.
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Matthew L. Walters, ISB # 6599
Craig R. Yabui, ISB # 7706 JUL 31 20
ELAM & BURKE, P.A
» DA CHRISTOPHER D, RICH,
251 East Front Street, Suite 300 aymem'lrcg Clork
Post Office Box 1539

Boise, Idaho 83701-1539
Telephone: (208) 343-5454
Facsimile: (208) 384-5844

Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA |

SHAMMIE L. FISHER,

Plaintiff, , Case No. CV-OC-1508979
ANSWER TO AMENDED COMPLAINT

vs. AND DEMAND FOR JURY TRIAL

GARRISON PROPERTY AND CASUALTY
INSURANCE COMPANY,

Defendant.

Defendant, Garrison Property and Casualty Insurance Company ("Garrison"), by and
through its counsel of record, Elam & Burke P.A., and for its answer to Plaintiff’s Amended
Complaint and Demand for Jury Trial (“Complaint™), admits, denies, and alleges as follows:

FIRST DEFENSE

Plaintiff's Complaint fails to state a claim against Garrison upon which relief can be
granted.

SECOND DEFENSE

Garrison denies each and every allegation contained in the Complaint not specifically

admitted herein.

ANSWER TO AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL - 1
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THIRD DEFENSE

1. In answer to paragraph 1 of the Complaint, Garrison admits that Ms. Fisher was/is
a resident of Idaho and that she was the named insured on several insurance policies issued for
the described location of 2510 N 34th St. Boise, Idaho 83703-5528 (the “Property”). Garrison
is without sufficient knowledge to form a belief as to the remaining allegations in paragraph 1
and, therefore, denies the same.

2. In answer to paragraph 2 of the Complaint, Garrison admits the allegations
contained therein.

3. In answer to paragraph 3 of the Complaint, Garrison admits the allegations
contained therein.

4. In answer to paragraph 4 of the Complaint, Garrison admits that venue in Ada
County is proper.

5. In answer to paragraph 5 of the Complaint, Garrison admits that USAA Casualty
Insurance Company issued Homeowners Policy, Policy No. CIC 01634 13 15 90A, for the
Property to named insured, Shammie Fisher, with effective dates of November 5, 2008, to
November 5, 2009. From March 8, 2012, to March 8, 2013, and again fromj March 8, 2013, to
March 8, 2014, the Property was insured by Garrison under Policy No. GAR 0163413 15 80A.
In response to the final sentence of paragraph 5, Garrison admits that the copy of the “Policy”
attached as Exhibit A to the Complaint speaks for itself and that no further response from
Garrison is required.

6. In answer to paragraph 6 of the Complaint, Garrison admits that the “Policy”

speaks for itself and that no further response from Garrison is required.

ANSWER TO AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL - 2
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7. In answer to paragraph 7 of the Complaint, Garrison is without sufficient
knowledge or information to form a belief as to the truth of the allegations contained therein and,
therefore, denies the same.

8. In answer to paragraph 8 of the Complaint, Garrison admits that the “Policy”
speaks for itself and that no further response from Garrison is required.

9. In answer to paragraph 9 of the Complaint, USAA admits that the “Policy” speaks
for itself and that no further response from USAA is required.

10.  Inanswer to paragraph 10 of the Complaint, Garrison is without sufficient
knowledge or information to form a belief as to the truth of the allegations contained therein and,
therefore, denies the same.

11.  Inanswer to paragraph 11 of the Complaint, Garrison is without sufficient
knowledge or information to form a belief as to the truth of the allegations contained therein and,
therefore, denies the same.

12.  In answer to paragraph 12 of the Complaint, Garrison is without sufficient
knowledge or information to form a belief as to the truth of the allegations contained therein and,
therefore, denies the same.

13.  In answer to paragraph 13 of the Complaint, Garrison admits that the “Policy”
speaks for itself and that no further response from Garrison is required. In response to the
remaining allegations contained in paragraph 13 of the Complaint, Garrison is without sufficient
knowledge or information to form a belief as to the truth of those allegations and, therefore,

denies the same.
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14.  In answer to paragraph 14 of the Complaint, Garrison admits that a letter from
Spink Butler, LLP dated September 27, 2013, was mailed to USAA Casualty Insurance
Company and admits that in a letter dated December 5, 2013, Garrison disclaimed coverage for
the loss.

CLAIMS FOR RELIEF — COUNT ONE
BREACH OF CONTRACT

15.  Inanswer to paragraph 15 of the Complaint, Garrison incorporates its responses
to paragraphs 1 through 14 as if fully set forth herein.

16.  In answer to paragraph 16 of the Complaint, Garrison denies the allegations
contained therein.

17.  In answer to paragraph 17 of the Complaint, Garrison denies the allegations
contained therein.

CLAIMS FOR RELIEF — COUNT TWO
BREACH OF THE COVENANT OF GOOD FAITH AND FAIR DEALING

18.  In answer to paragraph 18 of the Complaint, GarrisonA incorporates its responses
to paragraphs 1 through 17 as if fully set forth herein.

19. The allegations contained in paragraph 19 of the Complaint call for a legal
conclusion to which no response is required, but, to the extent the remaining allegations require a

response, Garrison denies the same.
20.  In answer to paragraph 20 of the Complaint, Garrison denies the allegations

contained therein.
21.  Inanswer to paragraph 21 of the Complaint, Garrison denies the allegations

contained therein.
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ATTORNEY FEES AND COURT COSTS

22.  Inanswer to paragraph 22 of the Complaint, Garrison admits that Ms. Fisher has
retained the services of Kaufman Reid, PLLC.
23.  In answer to paragraph 23 of the Complaint, Garrison denies thg allegations

contained therein.

FIRST AFFIRMATIVE DEFENSE

That the policy issued by Garrison to Ms. Fisher does not providle COVERAGE A —
DWELLING or COVERAGE B — OTHER STRUCTURES for:
d. theft in or to a dwelling or structure under construction;
SECOND AFFIRMATIVE DEFENSE
That under the policy issued by Garrison to Ms. Fisher, COVERAGE C — PERSONAL
PROPERTY provides as follows:
COVERAGE C - PERSONAL PROPERTY

We insure for direct physical loss to the property described in Coverage C caused
by a peril listed below unless the loss is excluded in the General Exclusions

8. Vandalism or malicious mischief.
This peril does not include loss by pilferage, theft, burglary or larceny.

9. Damage by Burglars, meaning damage to covered property caused by
Burglars.

This peril does not include:
a. theft of property; or

(emphasis in original).
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THIRD AFFIRMATIVE DEFENSE

That the policy issued by Garrison to Ms. Fisher does not provide any coverage for:
h. Intentional Loss, meaning any loss arising out of any act committed:

(1) by or at the direction of you or any person or organization named
as an additional insured; and

(2)  with the intent to cause a loss.
(empheasis in original).

FOURTH AFFIRMATIVE DEFENSE

That the policy issued by Garrison to Ms. Fisher does not provide COVERAGE A —

DWELLING or COVERAGE B - OTHER STRUCTURES for:

c. Faulty, Inadequate or defective;

2 design, specifications, workmanship, repair, construction, renovation,
remodeling, grading, compaction;

3) materials used in repair, construction, renovation or remodeling; or

(4)  maintenance;

of part or all of any property whether on or off the Described Location.

(emphasis in original).
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FIFTH AFFIRMATIVE DEFENSE
That the damages alleged in the Complaint reasonably could have been avoided by Ms.
Fisher.

SIXTH AFFIRMATIVE DEFENSE

Ms. Fisher expressly or impliedly gave her consent for all of the conduct giving rise to
her alleged loss.

SEVENTH AFFIRMATIVE DEFENSE

Ms. Fisher failed to give prompt notice to Garrison or its agent regarding the loss that
occurred in or around May 2012 and failed to protect the property from further loss as required
under the policy.

EIGHTH AFFIRMATIVE DEFENSE

Ms. Fisher failed to take reasonable steps to mitigate her alleged damages.

RESERVATION

Garrison reserves the right, after discovery, to amend this Answer to add additional
affirmative defenses supported by the facts, and a failure to include all such defenses in this
Answer shall not be deemed a waiver of any right to further amend this Answer.

REQUEST FOR ATTORNEY FEES

Garrison hereby requests that it be awarded its attorney fees and costs incurred herein
pursuant to Section 12-121 of the Idaho Code, and Rule 54 of the Idaho Rules of Civil

Procedure.

ANSWER TO AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL - 7

000077



WHEREFORE, Garrison prays for judgment as follows:

1. That Ms. Fisher take nothing by way of the Complaint;

2. That the Complaint be dismissed with prejudice;

3. That Garrison be awarded its costs, including attorney fees, in defending this
action; and

4, For such other and further relief that the Court deems just and proper.

. 3|9
DATED this day of July, 2015.

ELAM & BURKE, P.A.

Attorneys for Defendant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 3]‘5)' day of July, 2015, I caused a true and correct
copy of the above and foregoing instrument to be served upon the following in the manner
indicated below:

James G. Reid [ 1T US.Mail
Jennifer Reid Mahoney [ ] Hand Delivery
KAUFMAN REID, PLLC [ 1 Federal Express
1211 W. MYRTLE ST., STE. 350 [ ] ViaFacsimile

Boise, Idaho 83702

s

Craig RA abui

4830-7511-2486,v. 1
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FILED Iq
AM _PM

JAMES G. REID, ISB #1372

JENNIFER REID MAHONEY, ISB #5207 SEP 01 2015
KAUFMAN REID PLLC CHRISTOPHER D. RICH, Clerk
1211 W. Myrtle, Suite 350 ByTEk:;i’;f TsaRANT

Boise, Idaho 83702
Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAMMIE L. FISHER; Case No. CV OC 1508979

Plaintiff, .
MOTION FOR PARTIAL
Vs. SUMMARY JUDGMENT
GARRISON PROPERTY AND

CASUALTY INSURANCE COMPANY;

Defendant.

COMES NOW, Plaintiff, Shammie L. Fisher, by and through her attorneys of record,
Kaufman Reid, PLLC, and moves for partial summary judgment, seeking a ruling from the Court
that the insurance Policy issued to Plaintiff by Defendant provides coverage for the losses

enumerated in the Complaint.

This motion is made pursuant to Rule 56, Idaho Rules of Civil Procedure, on the basis |
that there is no dispute as to the material facts in this matter.

This motion is supported by the Memorandum in Support of Motion for Summary
J ud};ment and the Affidavit of Shammie Fisher in Support of Motioﬁ for Summary Judgment,

MOTION FOR PARTIAL SUMMARY JUDGMENT - 1
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filed herewith.
Oral argument is requested.
Dated this z day of September, 2015.
KAUFMAN REID, PLLC

by: e &

James/G. Reid
Attoyneys for Defendant

MOTION FOR PARTIAL SUMMARY JUDGMENT - 2

000081



CERTIFICATE OF SERVICE

This will certify that I have on the / day of September, 2015, mailed a true and correct
copy of the foregoing upon the following:

b@%. mail, postage prepaid () express mail

and delivery () facsimile

Matthew L. Walters
Craig R. Yabui

Elam & Burke, P.A.
251 East Front Street, Suite 300
P.O. Box 1539
Boise, ID 83701
2 .
Jamgs G. Reid
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NO.

JAMES G. REID, ISB #1372 am— "5
JENNIFER REID MAHONEY, ISB #5207 % ;@“

KAUFMAN REID PLLC ' SEP 01 2015
1211 W. Myrtle, Suite 350 CHRISTOPHER D. RiCH, Clork
Boise, Idaho 83702 By TENALLE GRANT

DEPUTY

Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAMMIE L. FISHER; Case No. CV OC 1508979
Plaintiff, AFFIDAVIT OF SHAMMIE L. FISHER
IN SUPPORT OF MOTION FOR
Vs. PARTIAL SUMMARY JUDGMENT
GARRISON PROPERTY AND

CASUALTY INSURANCE COMPANY;

Defendant.

STATE OF IDAHO )
] ) ss.
COUNTY OF ADA )

SHAMMIIE L. FISHER, being first duly sworn upon oath, deposes~ and says:

1. I am the above-named Plaintiff in this matter. I am competent to testify herein,
and I make the statements contained in this affidavit based upon my personal knowledge and
belief.

2. Tam the owner of real property located at 2510 N. 34" Street, Boise, Idaho. When

AFFIDAVIT OF SHAMMIE L. FISCHER IN SUPPORT OF MOTION FOR PARTIAL
SUMMARY JUDGMENT - 1
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I purchased the property, I obtained a homeowner’s insurance policy with USAA Caéualty
Insurance 4Company. At that time, I used the House at 2510 N. 34" Street as my primary
residence.

3. Subsequently, I married Michael Royce ‘and decided to sell my residence at 2510
N. 34" Street. Ientered into a Real Estate Purchase and Sale Agreement and related documents
with Ron Reynoso, in January 2012, for a lease to own the Property. A copy of the Real Estate
Purchase and Sale Agreement, Counterclaim, RE-11 Addendums LP, 1 and 2, and disclosure
forms are attached hereto as Exhibit A.

4. .  The Lease was for a 1 year term, ending on March 31%, 2013, with the option for a
6 month extension ending on Sept 1, 2013. A true and correct copy of the Rental Agreement is
attached hereto as Exhibit B. See also RE-11 Addendum LP, attached as Exhibit A hereto.

5. Within the first two months, I ;Jvas notified that the entire home had been
destroyed by Mr. Reynosa, including the structure and the fixtures therein. Photographs of the
property before the destruction are attached hereto as Exhibit C, and photographs of the property
after the destruction are attached hereto as Exhibit D.

6. I had no knowledge that Mr. Reynosa intended to destroy the home when he
leased the Property and he was not authorized to do so.

7. When asked about the destruction of the property, Mr. Reynoso promised he
would rebuild it. However, in August 2013, Mr. Reynoso informed me that he was leaving the
house and walking away. At that point, I made a claim against my insurance policy for the loss,

which was denied.

AFFIDAVIT OF SHAMMIE L. FISCHER IN SUPPORT OF MOTION FOR PARTIAL
SUMMARY JUDGMENT - 2
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8.  Addendum LP to '.che Real Estate Purchase and Sale Agreement contains the
agreement with respect to ’Fﬁe lease of the Property. It acknowledges that Mr. Reyno.so intended
to “make certain improvements to the property upon possession, with the intent to sell the
property for a profit....” A copy of RE-11 Addendum LP is included in the purchase
documents attached hereto as Exhibit A.

9. The “improvements” wi1ich were discussed with Mr. Reynoso included new
flooring, countertops, light fixtures, paint and other cosmetic improvements. Mr. Reynoso was
not aﬁthorized to perform of any work to remodel tear down or reconstruct the residence or to
perform any structural work, nor did we discuss his doing such work until after he had destroyed

the house. In fact, Mr. Reynoso had represented to me that he would be residing in the property
during the lease term while he was making “improvements.”

Further your affiant saith not.

DATED this 3] _ day of August, 2015. . )

o

Shammie L. Fisher

SUBSCRIBED AND SWORN to before me this 2 / day of August, 2015.

o ‘“nnnh,‘,"," . / X
SE ST

&& 3@
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CERTIFICATE OF SERVICE

. This will certify that I have on the / day o%s{ 2015, mailed a true and correct
copy of the foregoing upon the following:

. S. mail, postage prepaid () express mail
hand delivery ' () facsimile

Matthew L. Walters

Craig R. Yabui

Elam & Burke, P.A.

251 East Front Street, Suite 300
P.O. Box 1539

Boise, ID 83701

A%

Jame€ G. Reid

AFFIDAVIT OF SHAMMIE L. FISCHER IN SUPPORT OF MOTION FOR PARTIAL
SUMMARY JUDGMENT - 4 :
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DR# 2013-318994

. JULY 2049 EDITION
RE-21 REAL ESTATE PURCHASE AND SALE AGREEMENT Paga 1 of7

N> AnaLiofion of RIALOR® THIS IS ALEGALLY BINDING CONTRACYT, READ THE ENTIRE DOCUMENT, INCLUDING ANY ATTACHMENTS. e
T 1% 00 Rt it "m Vde {F YOU HAVE ANY QUESTIONS, CONSULT YOUR ATTORNEY AND/OR ACCOUNTANT BEFORE SIGNING.

D rey9847249 DATE 01/23/2012

LISTING AGENCY Keller Willlams Raalty Bolse Office Phone # 472-8618 Fax # 6729111
Lisling AgentVan States E-Mall van@kw.com Phone #887-6645
SELLING AGENCY Keller Willlams Really Bolse Office Phone # 472-8602 Fax #639-6200
Selling Agent Stacls Cudmore E-Mail slacle@kwbolse.com Phone #484-5402

1. BUYER: Ron Reynoso
(Herelnafter called "BUYER") agrees o purchase, and he undersigned SELLER agreas to el he following described real estale hereinaller relemed 1o as

10 "PROPERTY” COMMONLY KNOWN AS 2510 N 3dth Street
Bolss CityAda County, ID, Zip 83703 legally described as:tot § Blk 2 ILO Larson Sub

VE B O S WA -

-
-

13 OR Legal Description Attached as addendum # (Addendum must accompany orlginal offer.)

5 2, $153,000 PURCHASE PRICE: One hundred and fifty-three thousang DOLLARS,
18 payable upen the following TERMS AND CONDITIONS (nolTncluding closing costs):

8 3, FINANCIAL TERMS: Note: A+C+D+E must add up fo total purchase price.

) (A). $2000 EARNEST MONEY: BUYER hereby deposils two thousand
21 DOLLARS 8 Eernast Money evidenced by: [ cash {7} personal check [[Jcashler's check P note (due dale):_

other : and a receipt Is hereb "
eposited In Trust accounl Y upon recalpl, or [ upon acceplance by BUYER and SELLER and shall be held by: [ Listing Broker (E7 Selling Broker

0 other for the benefit of the parties hereto.
THE RESPONSIBLE BRORER SHALL BE: Erica Hil .

{B), ALL CASH OFFER: NO I3 YES ifthis Is an all cash offar do not complete Sectlons 3C and 3D, fill blanks with "0" (ZERO). IF CASH

OFFER, BUYER'S OBLIGATION TO CLOSE SHALL NOT BE SUBJECT TO ANY FINANCIAL CONTINGENCY. BUYER agrass to provide SELLER

within business days (five (5) If left blank) from the date of acceplance of this agresment by all parties, evidence of sufficlent funds and/or proceeds
necessary (o close transacllon. Acceplable documentation Includes, bul Is not limited to, a copy of a recent bank or financlal statement or contracl(s) for
the sale of BUYER'S current residence or other property (o be sold.

(C). $ 145,350 NEW LOAN PROCEEDS: This Agrasment Is conlingent upon BUYER obtalning the following financing:

12 FIRST LOAN of 8 nol Including mortgage insurance, through 7] FHA, [] VA, {7) CONVENTIONAL, ] IHFA, [JRURAL
DEVELOPMENT, [] OTHER . with interest not lo exceed 5 % for a period of
30 year(s) al: [JFIxed el JOher . Jn The event BUYER T unable, after exercising good faith effGris, (0 oblain {he indiceted
Tnancing, BUYER's Earnest Money may beTéTurned a1 BUYER'S requast. BUYER shall pay no more than 0 poinl(s) plus origination fee if any.
%EI&L/ER shall pay no more than ¢ poini(s). Any reduction In polnis shail firs accrue to the benefit of fie [JBUYER [ISELLER [JDivided Equally

A.

1 SECOND LOAN of $ NA wilh Inlerest nof to exceed % for a perlod of year(s) at: [J Fixed Rale
[ Other . BUYER shall pay no more than pOWIE) plus origination fee If any. SELLER shall pay no more than

paAnI(s}. ANy feduclion In poimts shall first accrue lo the benefit of the [[] BUYER [ SELLER [ Divided Equally £J N/A.

LOAN APPLICATION: BUYER {2 has applied [ shall apply for suchloan{s) within 260 _buslness days (five {6] if left blank) of SELLER'S acceplance.
Within business days (ten [10] if lefl blank) of final acceplance of all partias, BUYER agroes to furnlsh SELLER with a written confirmation
showing lender approval of credit report, income verlfication, debt ratios, and evldance of suffickent funds and/or procesds necessary to
close transaction In a manner acceptablo to the SELLER(S) and subject only to satisfactory appraisal and final lender underwrifing. (f such
wrilten confirmalion Is not recelved by SELLER(S) within the strict time allotled, SELLER(S) may at thelr optlon cancel this agreement by nofilying
BUYER(S) In writing of such cancellation within business days {three [3) If left blank) after written confirmation was required. If SELLER does not
cancel within the strict time period spacified as set forlh hereln, SELLER shall be desmed to have accepled such wrillen confimmation of lendsr approval
and shall be deemed lo have electad to proceed with the transaclion, SELLER'S approval shall not be unreasonably withheld. if an appralsal is
required by lender, the PROPERTY must appraise at not loss than purchass price or BUYER'S Earnest Money may be relurned al BUYER'S
requesl. BUYER may also apply for a foan with different condlllons and costs and close transactlon provided all olher lerms and conditions of this
Agroement ere fulfiiled, and the new loan does nol increase the casts or requirements to the SELLER, FHA { VA: If applicable, it Is expressly sgreed
that nolwithstanding any other provisions of this contract, BUYER shall not ba obligated (o complata the purchase of the PROPERTY described hereln or
to incur any penalty or forfelture of Earnast Money deposits or olherwise unless BUYER has besn given In accardance with HUD/FHA or VA
requirements a wrllten slatemant by the Faderal Houslng Commissloner, Veterans Administration or a Direct Endosssment lender setting forth the
appralsed value of (ke PROPERTY of not less than the sales price as staled in the contract, SELLER agrees to pay fees required by FHA or VA,

D). § ADDITIONAL FINANCIAL TERMS:
AddTtonal financlal lenms ara spechied under the heading "OTHER TERMS AND/OR CONDITIONS" (Section 4{;
R Additianal financlal terms are contalned In 8 FINANCING ADDENDUM of same dale, attached hereto, signed by both parlies.

(E). $ 7150 APPROXIMATE FUNDS DUE FROM BUYERS AT CLOSING {Nol‘ including closing costs); Cash st
closing {0 be pald by BUYER af closing in GOOD FUNDS, includes: cash, electronle transfer funds, certifled check or cashler's check. NOTE: If

any of above loans being Assumed or taken "subjecl 10", any nel dilferences belwesn the approximate balances and the aclual balence of seid foan(s)
shall bo adjusted al closing of escrow In: {JCash [JOther

57 01/23/2012 1:32 PM . = 01/25/2012 6:10 PM
BUYER'S Initiats ( [UNWE] X ) Date_ SELLER'S Inflials ((2E1C ] X ) Dale,
TR

ks fom Is peinted and distibylad by the aho Association of REALTORG®, 1o, This form has been Jesigned and Is provided fot uss by the caat sstale prefessionals who sre b the
wwum of REALTORS®. USE BY ANY OTHER PERSON IS PROHIBITED. © Copyrighl dahe Association of REALTORS®, hig. All rights reserved.
InN REVZORERLLOTATE PR BHASERNO DAL EAGRBEMENY Page 1 of 7

000088

BIZRRBRCBBBIRRRVRUBIEAULELHLSBBLLLLERLEBBIR RSN

377673-470030sAE



N2 a8

a2 d

8 BESLBZLBR2B8S 3 ¥ F o

BRS R B B8R

DR# 2013-318894

JULY 2014 EDITION RE-21 REAL ESTATE PURCHASE AND SALE AGREEMENT Page2of 7
PROPERTY ADDRESS; 2510 N 34th Street , Bolse, 1D 83703 |D¥: 1698472499

4, OTHER TERMS AND/OR CONDITIONS: This Agreament Is made subject to the following speclal terms, considerations and/or conlingencles which
must be satlsfled prior (0 closing .

1, This Is a lease purchase In conjunction with the attached lease agreement.

2. Eamest monsy to be Increased {o a total of $10,000 upon removal of the Inspection contingency. At that point, earnest money
shalt be deemed conslderation for the lease purchase terms and shall be released to the sellers and be nonrefundable. Buyer to
raceive credit for released eamast money at the close of escrow.

3. Please see attached addendum #LP for lease purchase terms. .

6, ITEMS INCLUDED & EXCLUDED {N THIS SALE: Al existing {ixtures and fitUngs that are attached to the PROPERTY are INCLUDED IN THE
PURCHASE PRICE {unless excluded below), and shall be ransferrad free of llens. These Include, bul are not limited to, ali seller-owned allached floor
coverings, allached lelevision antennas, salellile dish, attached plumbing, bathroom and lighting fixtures, window screens, screen doors, storm doors, storm
windows, window coverlngs, garage door opener(s) and transmitler(s), exterlor trees, plants or shrubbery, waler healing apparalus and fixtures, altached
fireplace equipment, awnings, ventilating, cooling and hesling systems, all ranges, ovens, bullt-in dishwashers, fuel tanks and Irrigation fixtures and
aquipmenl, that are now on or used in conneclion with tho PROPERTY and shall ba Included in the sale unlss olherwise provided hereln, BUYER should
sallsfy himself/herself that the condition of the included items Is acceptable. It Is agreed that any lem included in this section is of nominal value less than $100.

(A). ADDITIONAL ITEMS SPECIFICALLY INCLUDED IN THIS SALE:
hot lub (as-Is) and shed

(B). ITEMS SPECIFICALLY EXCLUDED IN THIS SALE:
swing set

8. MINERAL RIGHTS: Any and all minera) rights appurienant lo the PROPERTY are includad In and are part of the sale of this PROPERTY unless
otherwise agreed to by the parifes In writing.

7. WATER RIGHTS: Any and all water rights Including but not limited to waler systems, wells, springs, lakes, straams, ponds, rivers, ditches, ditch rights,
and the like, If any, appurlenant to the PROPERTY are included In and are a part of the sale of this PROPERTY unless othsnwvise agreed to by the parties In
wriling.

8. TITLE CONVEYANCE:Tllle of SELLER is'to be conveyed by warranty deed, unless olherwise provided, and Is {0 be marketable and Insurable except
for rights reserved In federal patents, slale or rallroad deeds, bullding or use restriclions, bullding and zoning regulations and ardinances of any
governmental unit, and rights of way snd easements established or of record. Liens, encumbrances or defects to be dlscharged by SELLER may be pald oul
of purchase monsy at date of closing. No [lens, encumbrances or defacis which are to be discharged or assumed by BUYER or to which {ifle Is laken
subjact to, exist unless otherwisa specified in this Agreement.

9, TITLE INSURANCE: There may be types of titlo Insurance coverages available other than those listed balow and partles to this agreement
are advised to talk to s title company_about any other covarages avallable that will give the BUYER addlitiona! coverage,

(A). PRELIMINARY TITLE COMMITMENT: Prior (o closing the {ransaction, 7] SELLER or BUYER shall furnlsh o BUYER a prefiminary commitment
of a ttle insurance policy showing the condition of the title lo ssld PROPERTY. BUYER shell have § business days (five {6) if left blank) from receipt
of the preliminary commilment of not fewer than twenty-four (24) hours prior to closing, within which to object In wiiting to the condition of the title as set
forth in the preliminary commitment. If BUYER does not s0 object, BUYER shall be deemed to have accepled the corditions of the title. it {s agreed thal if
the title of sald PROPERTY Is not marketable, or cannot be made so within § _business days (five (6] If loft blank) after notice contalning a writlen
slalemant of defect Is delivered to SELLER, BUYER'S Earnest Money deposii will be relurned to BUYER and SELLER shall pay for the cost of title
Insurance canceliation fee, escrow and legal fees, If any.

(8). TITLE COMPANY: The parlies agree that Title One-Pam Blgelow Tltls Company
located at EaglefOvsrand shall provida the title policy and preliminary report of commitmant.

(C). STANDARD COVERAGE OWNER'S POLICY: SELLER shall within a reasonable ime affer closing furnish to BUYER s {ile insurance policy in the
amount of the purchase price of the PROPERTY showing marketsble and Insurable title subject {o the liens, encumbrances and defects eigewhere set oul
in this Agreement to be discharged or agssumed by BUYER unless olthenwise grovided hereln. The risk assumed by the title company In the standard
coverage policy Is limited to matters of public racord. BUYER shall.recelve a ILTA/ALTA Owner's Policy of Title insurance. A tile company, at
BUYER's request, can provide Informatlon about the avallabliity, desirability, coverage and cost of varlous litle Insurance coverages and endorsements. If
BUYER desires title coverage other than that required by this paragraph, BUYER shall instruct Closing Agency In wriling and pay any increase in cost
unlass otherwlise provided hereln, -

(D). EXTENDED COVERAGE LENDER'S POLICY SMortgagoe polley): The lender may require that BUYER (Borrower) fumish an Extended Coverage
Lender's Pollcy. This extended coverage lender’s policy conslders malters of publlc record and additionally insures against certaln matters not shownin
the public record. This extended coverage londer's pollcy is golely for the benaefit of the londer and only protects the lender.

01/23/2012 1:32 PM .
=) m S5 m 01/26/2012 9:10 PM
BUYER'S Initals { [unwa i X ) Date_ , SELLER'S Initials (| 261G 1. X )Date_

This form is prnted and diskibuted by the Kdaho Associaton of REALTORS®, nc. This form has boon designed and Is provided for use by the real astate prof s who are bers of the

37767347 %QHWHOQ'HM of REALTORS®. \‘!‘Sé.ugz ‘\A}lng :&mﬁ&%%m&{g}g m&g REALTORSS, lnc. Al rights rosenved. Page2of 7
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1 LY 2 DITION RE-21 REAL ESTATE PURCHASE AND SALE AGREEMENT Psge 3 of 7
PROPERTY ADDRESS; 2510 N 34ih Street , Boise, ID 83703 [D; foy88472438

97 410. INSPECTION;
18 m BUYER chooses [/]lo have inspection [;]not to have Inspection, If BUYER choeses not (o have Inspection, skip Section 10C, BUYER shall have
139 3

tha right to conduct Inspeciions, InvesUgations, tests, surveys and other studies at BUYER'S expense, BUYER shall, within 5 business days (ten
10 [10)1f left blank) of acceplance, complele these inspections and give to SELLER wrliten notice of disapproved ltems. BUYER Ts slrongly advised to
141 exerclse thase rights and 1o make BUYER'S own selactlon of professlonals with appropriate quallficetions o conduct Inspections of ths enlire
142 PROPERTY. SELLER shall make PROPERTY avallable for inspection and agress (o accept the responsibllity and expanse for meking sure all the
143 ulilities are turned on for the inspeciion except for phone and cable. Somse inspections, Invastigations, tests, surveys and other studles may require
144 additional days lo complele. The parties agree that unless speciiically sel forth below, the above limeframe for Investigalions, tests, surveys and other
145 studlas shall govern,
146 Additional Inspections/timeframas:
1“7 The buyer reserves lhe right to cancel this contract In writing during the Inspection period stated In section 10, fine 139 due to
148 dlssatisfaction with any inspection result, In (his event, the buyer shall recelve a full refund of the eamest money.
149
150
164
152
153
154
165
158
157 {B). FHA INSPECTION REQUIREMENT, If applicable: "For Your Protection: Get a Home Inspaction”, HUD 92564-CN must be signed on or before
158 execulion of lhis agreemant.
1%
160 {C). SATISFACTION/REMOVAL OF INSPECTION CONTINGENCIES:
161
162 1). If BUYER does not within the strict time perlod spacified glve to SELLER written natice of disapproved llems, BUYER shall conclusively be desmed
163 . to have: {a) completed all Inspeclions, invesligations, review of applicable documenls and disclosures; (b) elected to proceed with the transaclion and
164 (c) assumed all liabliity, responsibilily and expense for repalrs or corraclions other than for ltems which SELLER has otherwise agread In wriling to repalr
165 or cofrect. -
166 .
167 2). i BUYER does within the stricl time period specifled give 1o SELLER wrilten notice of disapproved ilems, BUYER shall provide to SELLER
188 pertinont sectlon(s) of written inspection reports. SELLER shall have 3 business days (three (3] If left blank) In which to respond in wriling,
169 SELLER, e their oplion, may correct the llems as specifiod by BUYERS Tn thelr Telter or may elect not to do s0. [{ SELLER agrees to correst the ltems
170 asked for In BUYER'S lelter, then both parlies agree that they will conlinue with the {ransactlon and proceed to closing. This wiil ramove BUYER'S
171 Inspsction contingency.
172
73 3).'if SELLER elects nol to comract the disapproved items, or does not respond In wriling within the strct Ume perlod specified, then the BUYER(S) have
174 the opllan of elthar continuing the transaction without the SELLER balng responsible for correcting these deficlencles or giving the SELLER writlen
15 notice within 3 business days (lhree {3) if left blank) that Lhey will nol continue with the transaction and will recetve thelr Earnest Money back.
176 . .
177 4), IEBUYER does not give such wrillen notice of cancellation within the sirict time pefiods specified, BUYER shall con¢lusively be deemed to have
73 elacted 1o procesd with the transaction wilhout repalrs or corections other than for items which SELLER has otherwise agreed in writing to repalr or
170 corect. SELLER shall make the PROPERTY available for all Inspections. BUYER shall keep the PROPERTY free and clear of llens; Indemnify and hold
180 SELLER hamless from all liabllity, claims, demands, damages and ¢osts; and repalr any damages arlsing from (he Inspections. No inspections may be
181 made by any governmental bullding or zoning Inspector or govemment employee withoul the prior conaent of SELLER unless required by local law.

183 {11. LEAD PAINT DISCLOSURE: The subject PROPERTY q;a [CJte not defined as “Target Housing” tegarding lead-based paint or lead-based paint
184 hazatds. The tarm lead-based paint hazards ls Intended to idenlify lead-based palnt and all residual lead-contalning dusts and solls regardiess of the
185 source of tho lead. If yes, BUYER hereby acknowledges the following: (a) BUYER has baen provided an EPA approved lead-based palnt hazard
188 Informalion pamphiet, "Protect Your Family From Lead In Your Home", {b) recelpt of SELLER'S Disclosure of Information and Acknowledgmant Form and
187 have been provided with all records, lest reports or other informallon, if any, relaled to the presence of lead-based paint hazerds on sald PROPERTY,
188 (¢) that this contract is contingent upon BUYERS right to have the PROPERTY tested for lead-based palnt hazards to be compleled no later than
18 1/31/52 or the contingency will terminate, (d) that BUYER hereby walves dosgs not walve this right, () thal If test resulls show
1o Onaccoptante amounw of lead-based palnt on the PROPERTY, BUYER thas the righfTo cancel tRG contract subjact to the oplion of the SELLER (o be glven
191 In writing) to etact to removas the lead-based palnt and correct the problem which must be eccomplished before closing, (f) that (f the contract Is canceled
w2 under this clause, BUYER'S earnesl money deposit will be returned to BUYER, Additlonally, if any structure was buiit before 1978 and Is a residential home,
1% apartment or child-occupled fecllily such as & school or day-care center, federal law requires contractors Lhat disturb lead-based palnt In that structure to
155 provide the owner with a "Renovate Right” pamphlel. The contraclor shall be certified and follow specific work pracilces to prevent lead contamination,

18 12, MOLD DISCLAIMER: BUYER Is heroby advised that mold and/or other mlcroorganisms may oxist at the Property. Upon closing BUYER
97 acknowledges and agrees to accept full rasponsibllity and risk for any matters that may result from mold and/ or other microorganlisms and fo
1% hold SELLER and eny Broker or agent representing SELLER or BUYER harmless from any llability or damages (financlal or otherwlise) relating to
1% such matters.

21 13, SQUARE FOOTAGE VERIFICATION: BUYER IS AWARE THAT ANY REFERENCE TO THE SQUARE FOOTAGE OF THE REAL PROPERTY
22 OR IMPROVEMENTS IS APPROXIMATE. IF SQUARE FOOTAGE IS MATERIAL TO THE BUYER, IT MUST BE VERIFIED DURING THE INSPECTION

28 PERIOD.
! 04
55 01/23/2012 1:32 PM 5 01/25/2012 9:10 PM
BUYER'S lnﬂlals(XI l) Date, SELLER'S Initigls (X' | ) Date
This form I8 printed and dislibutad by the daho Assoclalion of REALTORS®, he. This form has baen designed aad Is provided for use by the reaf astats prof {3 who are bars of the
aﬂmtsodab‘on of REALTORS®. USE BY ARY OTHER PERSON 1S PROHIBITED. © Copyright idaho Agsoclation of REALTORS®, nc. Al dghts reserved.
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25 14, SELLER'S PROPERTY CONDITION DISCLOSURE FORM: If required by Tille 55, Chapter 25 1daho Code SELLER shall within ten {10)
»s calondar days after executlon of this Agresment provide fo BUYER or BUYER'S agent, "Seller's Proparly Condition Disclosure Form” ar other accsptable
27 form. BUYER has recelved thae “Sefler's Property Conditlion Disclosure Form™ o olher acceplable farm prior fo signing this Agreement: [ ]Yes A
=3 15, COVENANTS, CONDITIONS AND RESTRICTIONS (CC&Rs): As part of the BUYER'S Inspection of the PROPERTY as sl forth in Section 10,
23 BUYER Is responsible for obtalning and reviewlng a copy of any CC&Rs which may affecl the PROPERTY. BUYER shall havs 10 business days {ten
210 {10} If left blank) (bul In no evant shall such ime period excesd that time period set forth for Inspections In Saclion 10} to review and approve of any such
211 CC&Rs that may affect the PROPERTY. Unless BUYER dellvers to SELLER a written and signed objection to the terms of any spplicable CC&Rs with
a2 particulanty describing BUYER's reasonable objections within such time period as sel forth above, BUYER shall be desmed to have conclusively walved any
213 objection to the terms of any CC&Rs affecting the PROPERTY.

215 16, SUBDIVISION HOMEOWNER'S ASSOCIATION: BUYER s aware that membership in a Home Owner's Assoclatfon may be requlred and
215 BUYER agreas to ablde by the Adicles of Incorporation, Bylaws and rules and regulations of the Associalion. BUYER s further aware thatthe PROPERTY
217 may be sublect to assessments levied by (he Assoclatlon described in full In the Declaration of Covenants, Condillons and Restrictions. BUYER has
218 reviewed Homeowner's Assoclation Documents: (1] No W/]N/A. Assoclation fees/duss are $ per
210 [JBUYER [JSELLER [ZIN/A to pay Homeowner's Assoclation SET UP FEE of § and/or PROPERTY YRANSFER FEES of $_ al closing.

2y 17, HOME WARRANTY PLAN: Home Wamanly Plans svallable for purchase can vary in many respacts Including, but not limlted to, scope of coverage,
22 aptlons, exclusions, limitalions, service fees, and pre-exlsting conditions, BUYER and SELLER are advised (o investigate Home Warranty Plans before
23 purchasing a ptan and BUYER and SELLER acknowladge that Home Warranty Plans vary from plan to plan. Further, BUYER and SELLER acknowledge
24 that a Home Warranly Plan [s separate and apart fram any lerms contalned within this Rea! Eslate Purchase and Sale Agreement and does not create any
25  warrantles, Including, without limitation, any warranty of habltabiilty, agreements or representations not expressly set forth herein. .

25 A Home Warranty Plan [Twill 7] will nol be included in this transaction.

27 [JBUYER SELLERshall order a Home Warranly Plan which shall be Issued by a company selected by | _JBUYER [ }SELLER.

25 The cost of the Home Warcanty Plan shall not exceed $ and shall be pald lor at closing by [ | BUYER| ] SELLER.

20 18. COSTS PAID BY: The parlies agros lo pay the following costs as Indicaled below. None of the cosls o be paid by the parties In this seclion crestes
21 anlinspecllon or performance obligalion other than stricly for the payment of costs. There may be olher costs incurred In addition to those set forth below.
212 Such costs may be required by the fender, by [aw, or by other such circumsiances. .

Shar

d
BUYER JSELLER Equaﬁ

Shared
BUYER |SELLER { Equalty

- | Appralaat Fes D m D NS Tille Ins. Standard Coverage Owner's Policy D Z | . Ne
Poplsal Rospecion oo O] O] O | & | e e oy OO0
Closing Escrow Fee D D m D Addltional Tite Coversge D D D B
Lender Document Preparalion Fee E D D D gl;;lpl'?e 1r‘ank ~ Doller Amount o bo Delermined by D D D E
Tex Service Fes E O D D Domestic Well Water Polablity Test D O D Z
Flood Cortificaon/Tracking Fee m D D D Domaslic Well Water Productivity Test D D D Z
Londer Required Inspoctions m D D D Soplic Inspactions D D D E
Altorney Contract Preparation or Review Fee D D D E Saptic Pumpling D D D Z

olojo|op®™™ o|ojo|®
og|010]0 og|,o0jo0|0
(bdorapprored BUYER'S clsing coss, ondor fos5 TG cote whch nludis b ot o o e (G TRETVERTETares marhod shovs.

$9. OCCUPANCY: BUYER Edoes [[Jdoes notintend to occupy PROPERTY a5 BUYER'S primary resldence.

20, RISK OF LOSS OR NEGLECT: Prior to closing of this salo, sl risk of ioss shall romain with SELLER, In addition, should the PROPERTY be
materiatly damaged by fire, nsglect, or other dastructive cause prior to closing, this agreement shall be voldable at the option of the BUYER,

21. FINAL WALK THROUGH: The SELLER grants BUYER and any representalive of BUYER reasonable access o conduct a fingl walk through
Inspection of the PROPERTY eapproximately 2 calendar days (three {3] if feft blank) prior fo close of escrow, NOT AS A CONTINGENCY OF THE
SALE, bul for purposss of sallsfying BUYER Thal any répalrs agreed to in wriling by BUYER and SELLER have bsen completed and PROPERTY are in
- substani{ally the same condition as on the dats this offer Is made. SELLER shall make PROPERTY available for the final walk through and agress to accept

EE2BEREERRE

3

245 the responsibility and expense for making sure all the utililles are tumed on for the walk through except for phone and cable, It BUYER does niot conduct a
245 fina! walk through, BUYER specifically releases the SELLER and Broker(s) of any liability.
01/23/2012 1:32 PM 01/25/2012 9,10 P|
— =) :
BUYER'S Initials (L UNw8] X )Dats_ SELLER'S inillats ( { 2E4C 1 X }Date_
This form (3 prinied and dislibuted by tie Keho Assaciation of REALTORS®, hc. This form has been desipned and Is provided for uss by the real eslata prolessi who aré bers of the
National Assodation of REALTORS®. USE BY ANY OTHER PERBON IS PROHIBITED. @ Copyright ksho Association of REALTORSS, ¢, All righls ressned.
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.

247 22, SINGULAR AND PLURAL terms each Include the other, when apopropriate.

248

25 23, FORECLOSURE NOTIGE: If the PROPERTY described above Is currenlly involved in a foreclosure proceeding (pursuant to Idaho Code § 45-1608)
any contract or agreemsnt with the owner or owners of record that involves the transfer of any Interest In residantlal real property, as deflned In § 45-
626(6)(b), 1daho Code, subject to foreclosure must be In wrillng and must be accompanied by and affixed to RE-42 Property Foreclosure Disclosure Form.

24. MECHANIC'S LIENS - GENERAL CONTRACTOR DISCLOSURE STATEMENT NOTICE: BUYER and SELLER are hereby nolifled lhat,
subject to {daho Code §5-525 ef seq., a "Genaral Contractor” must provide a Disclosure Statement 1o a homeowner lhat dascribes certain rights afforded to
the homeowner (e.g. llen walvers, genarat liabllity insurance, extended policles of title Insurance, surely bonds, and sub-contractor information). The
Disclosure Statement must be given lo 2 homeowner prlor to the Genaral Contractor entering Inlo any contracl In an amount exceeding $2,000 with &
homeowner for construction, alteration, repalr, or other improvements to real proparty, or with a resldential real properly purchaser for the purchase and sale
of newly constructed property. Such disclosure s the responslbility of the General Contractor and it Is not the duty of your agent to obtain this Information on
your behalf. You are advised to consult with any General Conlractor subject lo Idaho Code §6-525 ef seq. reganding the General Contractor Disclosure
Slatement. :

LR

25. SALES PRICE INFORMATION: Pursuant to Idaho Code § 64-2083(6)d), a "sold” price of real property is not confidential cllent Information.

26. TRANSMISSION OF DOCUMENTS: Faesimile or electronic transmisslon of any signed ariginal document, and retransmission of any signed
facsimils or electronic transmisslon shall ba the same as dalivery of an orlginal. At the request of elther the BUYER or SELLER, or the LENDER, or the
Closing Agency, the BUYER and SELLER will confirm facsimile or electronic lransmilted signalures by slgning an original document.

27. BUSINESS DAYS: A business day Is herein defined as Monday through Friday, 8:00 A.M. to 5:00 P.M. In the local ime zone where the subjact real
PROPERTY Is physically localed, A business day shall not [ncluds any Saturday or Sunday, nor shall a business day include any legal hollday recognized
by the stale of Idaho as found In Idaho Code §73-108. The time In which any acl required under this agreement Is lo be performed shall be computed by
excluding the date of execulion and including the last day. The first day shall be the day after the date of exacution. if the {ast day Is a legal holiday, then the
time for performance shall be the next subsequent business day.

28, CALENDAR DAYS: A calendar day Is hereln deflnad as Monday through Sunday, midnight {o midnight, in the loca! tims zone where the subject real
PROPERTY Is physlcally located, A calendar day shall include any legal holiday. The time In which any act required under {his agreement Is to be performed
shall be camputed by excluding the date of exacutlon and Including the last day, thus the first day shall be the day after the date of execution. Any refarence
Lo “day” or "days" in this agresmant means the same as calendar day, unless specifically enumeraled as a "businass day.* .

FEBERIENSBRENBRRBE

33

SSRAN

29, ATTORNEY'S FEES: If either parly Initiates or defends any arbilcation or legal actlon or proceedings which are [n any way connected with this
Agreement, the prevalling parly shall be entitied to recover from the non-prevaliing party reasonabie costs and altorney’s fees, Including such costs and fees
on appeal. .

30. DEFAULT: [f BUYER defaults in the performance of this Agreement, SELLER has the optlon of: (1) accepling the Earnest Money as liquidated
damages ot (2) pursuing any other lawful right and/or remedy to which SELLER may bs entilled, If SELLER elects lo proceed under (1), SELLER shall make
demand upon the holder of the Earnest Money, upon which demand sald holder shall pay from the Earnest Money the cosls incurred by SELLER'S Broker
on behalf of SELLER and BUYER relaled to the transaction, Including, without limitatlon, the costs of title Insurance, escrow fees, appraisal, credit report
fees, Inspaction fees and attorney's fess; and sald hotder shalt pay any balance of the Earnest Meney, one-half to SELLER and one-half to SELLER'S
Broker, provided that the amount to be pald to SELLER'S Broker shall not exceed the Broker's agreed-to commission. SELLER and BUYER speciiically
acknowledge and agree that If SELLER elacts to accept the Earnest Money as liquidaled damages, such shall be SELLER'S sole and exclusive remedy, and
such shall not be consldered a penally or forfelture. If SELLER efects {0 procesd under (2), the holder of the Earnsst Money shall be entitled to pay the costs
Incurred by SELLER'S Broker on behalf of SELLER and BUYER related to the transacllon, Including, without limitatlon, the costs of brokerage fes, litle
insurance, escrow fees, appralsal, credil report fess, Inspeclion fees and altorney's fees, with any balance of the Earnest Money to be held pending
resolution of the matter. }f SELLER defaulits, having approved sald sale and falls to consummate the same as herein agreed, BUYER'S Earnest Money
deposit shall be retumad to him/her and SELLER shall pay for the costs of llle insurance, escrow fees, appralsals, credil report fees, Inspectlon fees,
brokeraga fess end atlorney’s fees, if any. This shal not be considered as a walver by BUYER of any other lawful right or ramedy to which BUYER may be
entitled.

31. EARNEST MONEY DISPUTE / INTERPLEADER: Notwlthstanding any termination of this contract, BUYER and SELLER agree that In the event
of any controversy regarding the Eamest Monay and things of valug held by Broker or closing agency, unless mutual wrilten instructions are received by the
hotder of the Earnesl Money and things of value, Broker or closing agency shall nof be requlired to take any actlon but may awall any proceeding, or at
Broker's or closing agency’s optlon and sole discretion, may interplead all psrlles and deposit any monles or things of valus into a court of competent
Jurisdiction and shall recover court cosls and reasonable atlomey's fees.

32. COUNTERPARTS: This Agreement may be execuled {n counterparis, Executing an agresment In counterparts shall mean the signatuce of two
Identical coples of the same agreemenl. Each Idenlical copy of an agreement signed in counterpsrts Is desmad (o be an original, and all Identics! coples
shali together constilute one snd the same Instcument.

33. "NOT APPLICABLE" DEFINED: Theletters *nia,” "N/A,” *n.a.,” and "N.A." 8s ussd hareln are abbrevialions of the term “not applicable.” Where this
agreement uses lhe term "not applicable” or an abbreviation thereof, It shall be evidence thsl the partles have contemplated cerlain facls or conditions and
have determined that such facts or condillons do not apply to the agreement or transaction hereln.

RN A L L L L L R R L R R

2
3

01/23/2012 1:32 PM 01/25/2012 9:10 PM
BUYER'S Initlals { {UNWB1X )} Date SELLER'S laltials ( { 2E5C ] X ) Date,

This form is prinled and diskitutad by the idaho Assoctalion of REALTORS®, hc. This form has been desipned and is provided for use by the real astata professionals who are members of the
National Assodation of REALTORS®. USE BY ANY OTHER PERSON 1S PROHIBITED, © Co idaho Assoclalion of REALTORS®, Inc. All ighls reserved.
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[ 34, SEVERABILITY: Inthe case lhat any one or more of the provisions comalned In this Agreement, or any applicallon thereof, shell be invalld, lllegal or
312 unanforceable in any respact, the validity, legality or enforceabilify of the remalning provisions shall not in any way be alfected or impalred thereby.
M3 .
314 :

I 35 35, REPRESENTATION CONFIRMATION: Check one {1) box in Section 1 and one (1) box In Ssclion 2 below to confirm that in this transaction, the
38 brokerage(s) Involvad had the following relalionship(s) with the BUYER(S) and SELLER(S).

a7
318 Section 1:
319 A. The brokerage working with the BUYER(S) is acting as an AGENT for the BUYER(S).
. 30 B. The brokerage working with the BUYER(S) Is acting as a LIMITED DUAL AGENT for the BUYER(S), without an ASSIGNED AGENT.
* Xt C. The brokerage working with the BUYER(S) Is acting a5 a LIMITED DUAL AGENT for the BUYER(S) and has an ASSIGNED AGENT
2 acting solely on behalf of the BUYER(S).
3 D D. Tha brokerage working with the BUYER(S) Is acting a5 8 NONAGENT for the BUYER(S).
a4
325 Section 2:
8 A. The brokerage working with tho SELLER(S) Is acting as an AGENT for the SELLER(S).
27 B. The brokerage working with the SELLER(S) is acting as a LIMITED DUAL AGENT for the SELLER(S), without an ASSIGNED AGENT,
aes - C. The brokerage working with the SELLER(S) I8 acling as a LIMITED DUAL AGENT for the SELLER(S) and has an ASSIGNED AGENT
ki acting solely on behalf of the SELLER(S).
! 0 {0 . The brokerage working with the SELLER(S) is acling as a NONAGENT for the SELLER(S),
! Bt

32 Each parly signing this document confirms that he has recsived, read and understood the Agency Disclosure Brochure adopted or approved by the ldaho
3 real estate commission and has consenled to the relationship confirmed above. In addition, each party confirms that the brokerage's agency office policy
34 was made avallable lor inspecion and review. EACH PARTY UNDERSTANDS THAT HE [S A "CUSTOMER" AND IS NOT REPRESENTED 8Y A
BROKERAGE UNLESS THERE 1S A SIGNEO WRITTEN AGREEMENT FOR AGENCY REPRESENTATION,

36, CLOSING: On or before the closing date, BUYER and SELLER shall deposil with the closing agency alf funds and instruments necessary lo complate
this transaction. Closing means the date on which alt documents are either racorded or accepted by an escrow ageat and the sale procesds are
available to SELLER. The closing shali be no later than (Date) 1/31/13 .

The parlies agrea lhat the CLOSING AGENCY for this transaction shall be Yile One-Pam Bigelow

located al Eagls/Qvariand

i a long-term escrow / collgction Is invoived, then the long-term escrow holder shall be .

37. POSSESSION: BUYER shall be entitled lo possesslon [ Jupon closing or f7]date 2/28/12 time 5:00 C]AM. P.M. Propetty
taxes and water assessmeonts (using the fast avallable assessment as a basis), rents, interest and reserves, llens, encumbrances or obligalions assumed,
fuelIn fuel tank, and uhlllles shall bo prorated as of March 1, 2012

38. ASSIGNMENT: This Agraement and any righls or Interests crealed hereln E may D may nol be sold, transferced, or otherwisa assigned.

PRUBELELEERE8EEEELEE

39. ENTIRE AGREEMENT: This Agreament contains the entire Agreement of the pariles respscting the matters hereln set forlh and supersedas all prior
Agresments between the parties respecling such matters, No warrantles, including, without limitation, any warranty of habitabllity, agreements or
representations nol expressly set forth hereln shali be binding upon elther party.

40. TIME IS OF THE ESSENCE IN THIS AGREEMENT.

41. AUTHORITY OF SIGNATOQRY: !f BUYER or SELLER Is a corporatlon, partnarship, trust, estate, or olher entlly, the person executing this
agresment on its behaif warrants his or her authorlly to do so and to bind BUYER or SELLER.

42, ACCEPTANCE: This offer s mads subject to the acceptance of SELLER and BUYER on or before (Date) 1/26/12 at (Local Time In
which PROPERTY Is located) 6:00 UAM. P.M. If acceptance of this Agreement Is not réCaived wilhin the ime specified, the offer Is
withdrawn and the enlire Eames{ Money, T any, shall be refunded (6 BUYER on demand.

QEEBBLURBEREEEE

01/23/2012 1:32 PM 01/26/12012 8:10 PM
BUYER'S Inillals ( {unwa]} X )Date SELLER'S Inlllals ( | 2E1C X ) Date
This fom I5 prinled and distibuled by tha Idaho Assoclstion of REALTORSS®, nc. This form has been deslgned and Is provided for usa by ths roal estals professionals who are bers of the
Nabonal Assogiation of REALYORS®. USE BY AHY OTHER PERSON I8 PROHIBITED, © Copyright kaho Association of REALTORS®, loc. All rights reserved.
L RE-21 REAL ESTATE PURCHASE AND SALE AGREEMENT Page 6of 7
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43, BUYER'S SIGNATURES:
[FISEE ATTACHED BUYER'S ADDENDUM(S): 2 (Specify number of BUYER addendum(s) attached.)

BUYER Edoes @does not currently hold an acllve idaho real estate license,

BUYER Signature | B BUYER (Print Name) Ron Reynoso

Date . Time OAM. [JPM, Phone # 883-9727 Cell# -
Address City State ~ Zp
E-Mall Fax#.

BUYER [Jdoes [j'!mwrrenlly hold an active ldahe r_git estate licenss,

BUYER Signature eSigned UNWB-Y @ 1:32 PM MST BUYER (Print Name) _

Dale Time _ DAM. [JPM. Phone # Cell#
Addrass_ City Stale Zp
E-Mait Fax#

44. SELLLER'S SIGNATURES: On this date, 1/We hereby spprove and accept the transaction sot forth {n Lhe above Agreement and agree (o carry out all
the terms thereof on the part of the SELLER.

SIGNATURE(S) BUBJECT TO ATTACH.ED COQUNTER OFFER
SIGNATURE(S) SUBJECT TO ATTACHED ADDENDUM(S) #

SELLER [TJdoes [[Hoos not currently hold an active idaha real estate license,

SELLER sugnatum%‘%éﬁc.m YRILT U012 SELLER (Print Name)

Date Time CJAM. [1PM. Phone # Cell #

Address _ City . State . Zip
E-Mall ‘ Fax#

CONTRACTOR REGISTRATION # (it appllcable)
"SELLER Ddoea [jdoes not cusrently hold an active Idaho real estate Hicense.

SELLER Signature [ J SELLER (Print Nams),

Date ' Time CAM. CJPM. Phone #__ Cell#

Address - City State Zip
E-Mail Fax#

CONTYRACTOR REGISTRATION # (If applicable)

This form Is printed and d:stibulad by the kiaho Association of REALTORS®, he. This form has boen dosigned and is provided for uso by the resl estate professionals who ane bers of the
Natlonat Assocalion of REALTORS®. USE BY ANY OTHER PERSON (3 PROHIBITED. © Copyright ldaho Associslion of REALTORS®, Inc. Al righfs ros erved.

01 i RE-21 REAL ESTATE PURCHASE AND SALE AGREEMENRT Page7of 7

LCompnny: K?I}?r tfilliame Realty S/N: PCF5-60336
P787Ae470093-436774 DouMetsca e lv. legafty binding by fedaral stane; Msil oo comvediPriated usisg Software fiom Professlonal Computer Forms Co.v. it
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DR# 2013-318994

RE-13 COUNTER OFFER # 1 (123 et0) Pagafof 1
THIS COUNTER OFFER SUPERSEDES ALL PRIOR COUNTER OFFERS
oo Aseocbon e rtAOn®  THIS 1S ALEGALLY BINDING CONTRAGT, READ THE ENTIRE DOCUMENT, INCLUDING ANY ATTACHMENTS. S
ttase R eloaali |F YOU HAVE ANY QUESTIONS, CONSULT YOUR ATTORNEY ANDIOR ACCOUNTANT BEFORE SIGNING.

This Is a COUNTER OFFER to the Purchase and Sale Agresment Dated: 01/23/12
ADDRESS: 2510 N 34th Street , Bolse, ID 83703 : {D#: Rey988472499

BUYER: Ron Reynoso

SELLER: Shammle Fisher

The parties accept all of the terms and ¢ondilions (n the above-designated Purchase and Sale Agreement with the following changes:
{1 This Is a SELLER counter offer. The SELLER reserves (he right to withdraw this offer or accept any other offers prior to the recelptof a
{rue copy of signed acceptance of this Counter Offer within the ime frame specified herein,

] This is a BUYER counter offer. The undersigned BUYER reserves the right to withdraw this offer at any {ime prior to the recelpt of a
true copy of signed acceptance of this Counter Offer within the ime frame specified herein.

4. Sales Price to be $163,000.00, and at this price the Seller shall not pay a 3% credit at the close of escrow towards the Buyer's
<closing cosls and or prepald ltems per the Purchase and Sale Agreement.

2, Paragraph 35 of The Purchase and Sale Agreement shall be marked "B" for both Buyer and Seller in sections 1 and 2, as the
Brokerage working with the Buyer and Seller are acting as Limited Dual Agents without an ASSIGNED AGENT.

3. Close of escrow to be on or before 03/31/13. On line 38 of Addendum #1, delete “January” and Insert "March”,

4. Regarding item #11 of Addendum #1: Once the $10,000.00 Non-Refundable consideration has been released to the Seller, a
total of $5,000.00 shall be released to Keller Willlams Really Bolse to be split between the brokerage and the Buyer's and Seliar's
a ]ﬁlnt. for services rendered. The balanca of the broker fees, which would be a tatal of $4,180.00 (to be split between the Keller
Willlams

Realty Bolse and the Buyer's and Seller's agent) shall be due only upon the close of escrow.

6. Should the Buyer use any Sub-Contractors while making Improvements to this ?ropeﬂ?', all disbursements are to be made by
TitteOne and said Sub-Contraclors will be required to sign Lien-Walvers upon plcking up thelr checks.

6. Should the Bu¥]er desire long term escrow or account servicing to handle rent collection and/or payrhent of the Sellers two
mortgages, thal shall be at the Buyer's expense.

7. Buyer and Seller are aware that they are each taking on risk In this transaction and have been advised to seek legal counsel
prior to slignlng and accepting this offer.

8. All other tarms and conditlons remain the same,

To the extent the terms of this Counter Offer modify or confiict with any provislons of the Purchase and Sale Agreement Including all prior
Addendums, the terms In this Counter Offer shall control. All other terms of the Purchase and Sale Agreement Including all prior
Addendums not modified by this Counter Offer shall remaln the same. Buyer and Seller acknowledge the down payment and/or loan
amount on Page 1 of Purchase & Sale Agreement may change If purchase price is changed as part of this Counter Offer, Upon its
execulion by both parties, this agreement Is made an Integral part of the aforementioned Agresment.

If a signed acceptance Is not delivered on or before (date); 91/27/12 at 600 OAM. BrPm.
this Counter Offer shall be deemed to have expired.

DELIVERY: Delivery shall be to the agent/broker working with the maker of the Counter Offer in person, by mafl, facsimlle or electronic
transmisston of any signed original document, and retransmission of any signed orlginal document. Retransmisslon of any signed facsimile
or electronic transmisslon shall be deemed to be the same as delivery of an original.

K- 01!252912[
SELLER %‘M eSigned DADE-GE @ 6:08 PM MST

SELLER r ]
BUYER { @
EEE— °
BUYER eSlgned 6VPQ-XZ @ 5:37 PM MST
This farm Is printed and distibuted by the Kaho Assaciation of REALTORS®, he. This form has been designad and Is povided for use by the rast estals professlonals who sre bars of the
Nalional Association of REALTORS®. USE BY ANY OTHER PERSON IS PROHIBITED. © Copyright ldaho Assacistion of REALTORS®, e, Al rights resened,
JULY 2011 EQITION RE-13 COUNTER OFFER Page 1 of 1
Company: Keller Williams Realty S/N:_pCF5-60336
W57W56-436774 Documy Iy legally binding by fedecal statuta; vsit 6o200p.cOMW @A Led using Softwase from Professiont! Computex Forms Ca.v, 11
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DR# 2013-318994

. JULY 2011 EDITION
ADDENDUM # LpP (All addendums shell be numbered sequentially.) Pago 1 of 1
RE-11 ADDENDUM
AsacioRion of REATORS'  THIS IS A LEGALLY BINDING CONTRACT, READ THE ENTIRE DOCUMENT, INCLUDING ANY ATTACHMENTS. By
The 00 e Rer Sotr " b IF YOU HAVE ANY QUESTIONS, CONSULY YOUR ATTORNEY AND/OR ACCOUNTANT BEFORE SIGNING.

Date: 1/23/12

This {s an ADDENDUM lo the @Purchase and Sale Agreement [} Other
{"Addendum® means that the Information below is added material for the agresment {such as lists or descriptions} and/or means the form is
belng used to changs, corract or revise the agreement {such as modification, addition or deletion of a {erm}).

AGREEMENT DATED: 1/23/12 1D # 1ey88472499
ADDRESS; 2610 N 34th Street, Bolse, ID 83703

BUYER(S): Ron Reynaso
SELLER(S): Shammie Fisher

The undersigned paries hereby agree as follows;

1.) Buyer shall lease the property from March 1, 2012 until March 31, 2013.The lease will terminate at the close of escrow.

2.) Buyer shall obtain tenant's insurance for the full term of the lease perlod. Buyer hereby agress 10 hold Sellers harmless from all
liabllity resulling from Buyer's occupancy of the property during the lease period. Seller agress to maintain thelr hazard Insurance
and keep current on thelr property taxes. As tenant makes Improvements to the property, the seller agrees to increass home
owner's Insurance to cover the modifled improvements. Buyer will give a monthly ugdate when Improvements are made.

3.) The inspaction contingency shall be salisfled prior to the Buyer's occupancy of the property.

4.) The Purchase and Sale Agreement is contingent upon Buyer's and Seller's written acceptance of a lease agreement on or before
January 31, 2012. If the lease agreement Is not agreed upon in wriling Is not by both parlles by this time, then this purchase and
sale agreement shall be vold and the Earnest Money shall be returned to the Buyer,

5.§ The monthly [ease payment In the amount of $1000. Rent shall be due on the first of the month. See lease agreement. .

8.} This Purchase and Sale agresment Is contingant upon Seller provlding evidence satisfactory to the Buyer that the Seller is not In
default on any notes assoclated with the property. And that there are no liens on the proEeny.
7.; Seller agrees not to encumber the property with any addiilonal llens or notes durlng the leass pericd.

8.) Any Improvements to the property made by the Buyer during the lease period are forfelt lo the Seller in the event the Buyar does
not complate the purchase transaction. Seller {s not responsible to reimburse Buyer any costs of improvements.
9.) Buyer Inlends to make certain Improvements to (he property upon possession, with the intent to seli the )Jreperty for a profit
which might be prior to the end of the lease period. The buyer is required to give a monthly update for plans/upgrades. Buyer may
market the property for resale prior to the end of the rental period with the Intent to sell the froperty.

10.) The buyer Intends to close on this property sooner than March 31, 2013 If possible. In the event that buyer is unable to close
befare January 31, 2013 the seller agrees to extend the lease agresment on a month to month basis until buyer closes on property.
This time perfod not to exceed September 1, 2013.

11.) The eamest money In the amount of $10,000 becomes non-refundable after the release of the inspection period, Of this
amount, $3080 shall be released to the brokerage, Keller Willlams Realty Bolse, to the buying agent for services rendered In
facllltating the lease provislons of this agreement. The balance of $7400 shall Immediately be released to the seller. The remalning
$1600 in commisslons shall become due and payable to the buyer's agent only upon the buyer's closing of the property. The full
amount of the earnest monsy shall be applied to the purchase price as a credit to the buyer at closing.

To the extent the terms of this ADDENDUM modify or conflict with any provisions of the Purchase and Sale Agreement Including all prior
Addsndums ar Counter Offers, these terms shall control. All other terms of the Purchase and Sale Agreement including all prior
Addendums or Counter Offers not modifiad by this ADDENDUM shall remaln the same. Upon Ifs executlon by both parties, this agreement
Is made an integral part of the aforemeniioned Agreement.

BUYER: eStgned TOPW-OD @ $:18 PM MST

BUYER: [
o et Tl - 011282012
SELLER: __eSlgnod WFBE-UQ @ 4:30 PM MST
SELLER: )
This form s prinled and dislribuled by the Kisho Assoclalion of REALTORS®, Inc. This form has been dosigned and is provided for use by the real osla‘u professionals who gre bers of the
Hatonal Assocalion of REALTORS®. USE BY ANY OTHER PERSON IS PROHIBITED, © Copyright kaho Association of REALTORSS) Inc. All rights teservd.
J%LZOJJ_EDITION RE-11 ADDENDUM Page 1 of 1
L Company: Keller Williams Realty ___S/N:_por5-60336_
TI6VABH678-436774 Docurt Ry legally binciog by federal staate; visit Sol00p.comhariied usiag Software from Professional Computer Porms Co.v. Wt
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DR# 2013-318994

- JULY 2041 EDITION

ADDENDUM # 1 (All addendums shall be numbsred sequentially.) Pago 1 of 1

Idoha Association of REATORS®  THIS IS A LEGALLY BINDING CONTRACT, READ THE ENTIRE DOCUMENT, INCLUDING ANY ATTACHMENTS. Rt
Ih trepsheFes el |F YOU HAVE ANY QUESTIONS, CONSULT YOUR ATTORNEY AND/OR ACCOUNTANT BEFORE SIGNING.

Date:

This Is an ADDENDUM (o the Purchase and Sale Agresment [TJOther
{*Addendum* means that the informatlon below is added material for the agreement {such as lists or descriptions) and/or means the form is

belng used to change, correct or revise the agreement {such as modiflcation, addilion or deletion of a term}).

AGREEMENT DATED: 01/23/12 1D # Reyatar246
ADDRESS: 2510 N 3dth Street , Balss, ID 83703

O O ESE ON -A

-1

-
o

BUYER(S): Ron Reynoso
SELLER(S): Shammle Fisher

-
-

-~ -
w N

-
Y

The undersigned partles hereby agres as follows:

- ma
~-~ o 0n

1, The Buyer hereby removes the inspsction contingency.

2. There Is a total of $10,000.00 in Non-Refundable conslderation. Of that, $5,000.00 is to be released to the Seller, and $6,000.00
shall be released to Keller Willlams Realty Bolse to be spllt between the Brokerage and the Buyer's and the Seller’s agants for
services rendered. The balance of the broker fees, which will be a total of $4,180.00 shall be due only upon the close of escrow.
The full amount of the eamest money shall be applied to the purchase price as a credit to the Buyer al the close of escrow.

T

3. All other terms and conditions remaln the same.

To the extent the terms of this ADDENDUM modify or conflict with any provisions of the Purchase and Sale Agreement Including all prior
Addendums or Counter Offers, these ferms shall control. All other terms of the Purchase and Sale Agreement including all prior
Addendums or Counter Offers not modified by this ADDENDUM shali remaln the same. Upon its execution by both partles, this agreement
Is made an Integral part of the aforementioned Agreemant.

BUYER: r » : j
BWER’%EEM ’ Signed VWZG-35 @ 11:02 AM MST 9%

02612012

SELLER: _eSlaned FYRW-MY @7:49 PM MST
SELLER:

283BYEERNVEL28TELEL5E263L28BLUEBEREB2BBYIRBRSREY

This form Is printed 3nd distiibutad by the lsho Assoclation of REALTORS®, inc. This form has bsen dasigned and Is provided for use by the res! estate professionats who are members of the
Nabionat Associaton of REALTORS®. USE BY ANY OTHER PERSON IS PROHIBITED, © Copyright Maho Association of REALTORSH, Inc. Al rights reservad.

JULY 2011 EDITION RE.11 ADDENDUM Page 1 of 1
I Company: ____ " Koller Williams Realty S/MN:_pcER-60336
TI6VAGHIB%78-436774 Oocunt Ty legatty binding by federal statute: w3t dodoop.com'vartiited using Softwase from Professionst Comauter Fonps Co. v. 711
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DR# 2013-318994

. JULY 2011 EDITION

ADDENDUM # 2 (All addendums shell bs numbered sequentlally.) Page 1ol 1

iaho Amdcixtion of ReAlross®  THIS IS A LEGALLY BINDING CONTRACT, READ THE ENTIRE DOCUMENTY, INCLUDING ANY ATTACHMENTS. st
eV f Kb e tide IF YOU HAVE ANY QUESTIONS, CONSULY YOUR ATTORNEY AND/OR ACCOUNTANT BEFORE SIGNING.

Date; 229112

This s an ADDENDUM {o the Purchase and Sale Agraoment D Other )
(*Addendum® means that the Information bslow Is added material for the agreement {such as Hists or descriptions} andfor means the form Is

being used to change, correct or revise the agreement {such as modification, addition er deletion of a term}).

AGREEMENT DATED: 01/23/12 1D # ReyeB472499
ADDRESS: 2510N34h Street , Bolse, ID 83703

BUYER(S): Ron Reynoso
SELLER(S): Shammie Fishar

The underslgned parlies hereby agree as follows:
The Buyer and Seller agree to change the lease start date to March 15, 2012. Rent will be pro-rated accordingly.

All other terms and conditions remain the sama,

To the extent the terms of this ADDENDUM modify or conflict with any provislons of the Purchase and Sale Agreement Including all prlor
Addendums or Counter Offers, these terms shall control. All other terms of the Purchase and S8ale Agreement including all prior
Addendums or Counter Offers not modified by this ADDENDUM shall remaln the same. Upon its execution by both partles, this agreement
Is made an integral part of the aforementioned Agresment.

&m 03/1312012}
BUYER! eSlgned EFOL2T @ 0:23 AMMOT )
BUYER: [ : ]
SELLER: i

SELLER;

This form is ptinted and distilbuted by the Kaho Association of REALTORS®, 1. This form has baen designed 3ad Is provided for uso by the res! estale professionals who are members of the
Nabtonal Assodiation of REALTORS®. USE BY ARY OTHER PERSON IS PROHIBITED. © Copyright kaho Association of REALTORSS, Inc. Alt fights reservod.

JULY 2011 EDITION RE-11 ADDENDUM Page 1 of 1
Company: Keller Williams Realty S/N:__pcrs-60334
TI6VAGIHA48-436774 Oocunt Ay:legally binding by federal stahule; visit otoop.comNeited usiag Software from Professionst Computer Forros Co, v. U1}
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DR 2013-318994

DISCLOSURE OF INFORMATION ON LEAD-BASED PAINT AND LEAD-BASED PAINT HAZARDS

LEAD WARNING STATEMENT

Every purchaser of any Interes! in residential real property on which a residential dwelling was built prior to
1978 is notified that such properly may present exposure to lead from lead-based paint that may place young
children at risk of developing lead poisoning. Lead poisoning in young children may produce permanent
neurological damage, including learning disabilitles, reduced intelligence quotient, behavioral problems, and
Impaired memory. Lead poisoning also poses a particular risk to pregnant women. The seller of any Interest
in residential real property is required to provide the buyer with any Information on lead-based paint hazards
Jrom risk assessments or inspections in the seller's possession and notify the buyer of any known lead-based
paint hazards. A risk assessment or inspection for possible lead-based hazards is recommended prior to
purchase.

Address or Legal Description of Subject Property: 251¢ N. 34th 8t. Boise ID 83703

SELLER'S DISCLOSURE (initial)
(a) Presence oflead-based paint and/or [ead-based paint hazards (check one below):
{1 Known lead-based palnt and/or lead-based paint hazards are present in the housing (explain):

X Scller has no knowledge of lead-based paint and/or Jead-based paint hazards in the housing,

@2 (b) Records and reports available to the seller (check one below):
[0 Seller has provided purchaser with all available records and reports pertaining to lead-based
paint and/or lcad-bage paint hazards in the housing (list documents below):

X Seller has no reports or records pertalning to lead-based paint and/or lead-based paint hazards
in the housing

22 _IASER'S ACKNOWLEDGMENT (initial)
|22 (c) Purchaser has received copies of all information listed above,
AR (d) Purchaser has recelved the pamphlet Protect Your Famlly from Lead in Your Home.

r_ﬁbI.B.L___ (o) Purchaser has (check one below):
B Received a 10-day opportunity (or mutuslly agreed upon perlod) to conduct a risk assessment

or Inspection for the presence of lead-based paint and/or lead-based palnt hazards; OR
[0 Waived the opportunity fo conduet a risk assessment or Inspection for the presence of lead-
based paint and/or lead-based paint hezards

oY

S¢ ACKNOWLEDGMENT (initial) '
LKVY (f) Agent hag informed the seller of the seller's obligations under EPA Rules & Regulations and is
aware of hig/her responsibility to ensure compliance

CERTIFICATION OF ACCURACY
The following parties have reviewed the information above a g it go, that the information
provided by the signatory is frue and accurate, Ron Beynods 0112312012 1123112

e X1/ esigned FKOK-0X @ 1:33 PM ML)
Sellet/ ate Purchaser Date
s } O S
Seller Date & Stacte Qudmore oo |~
b [ _—eSigned ASW-PE @ 2:16 PMMST.

Agent Date Agent Dafe

Distsibuted by: Idaho Association of REALTORS®

April 1999
Company:KﬂllOr Williams Realty S/N: PCF5-60336
Provided by:Van States Priateduslag Softwars fron Profestloas! Computes Forms Ca v, 709

981088-2T21 Document signed electronicatly; legally binding by federal stetuta; visht dotloop.comiverdy
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DR# 2013-318994

' JULY 2010 EQITION
RE-25 SELLER'S PROPERTY CONDITION Pego 1014
'DISCLOSURE FORM =
,»mﬂ'iﬂf’w ) i
Sellers Name(e):Shammie Fisher Date: 06/20/11

Proporty Addross; 2510 N, 34th St,

Secllon 65-2601, el seq,, Idaho Code, requires SELLERS of residential real property to complete a property condition disclosure form and
dellver a signed and dated copy of tha completed disclosure form {o each prospeciive transferes or his agent within ten (10) calendar days -
of transferor's acceplance of {ransferee's offer, "Resldentlal Real Properly® means real property that (s improved by a bullding or other
structure that has one (1) to four (4) dwelling units or an individually owned unit In a structure of any size. This also applies to real property
which has & comblned resldential and commerclal use, THE PURPOSE OF THE STATEMENT: This Is a statement mado by the SELLER
of the conditlons and Information concerning the properly known by the SELLER. Jhis | 3 repr Ing {he
E R and no agent Is authorized fo make representations, o verify representations g the condjtion o ;
ofheswise advised, the SELLER does nol possess any expertlse in construction, architectural, engineering or any other specific areas
related to ths construciion or conditten of the Improvements on the property. Other than having lived at or owning the properly, the
SELLER possessss no greater knowledge than that which could be obtalned upon careful inspection of the property by the potential
BUYER, Unless otherwlse advised, the SELLER has hot conducted any inspection of generally Inaccessible areas such as the foundation
orroof. This disclosura Is nof a warranty of any kind by the SELLER or b{ any agent representing the SELLER In this transacton. it is
not a substilute for any Inspactions, The BUYER [s encouraged to abtaln hls/her own professlonal inapections,

Notwithsianding that transfer of newly consiructed residentlal real propeity that previously has not been Inhabited ls exempt from
disclosure pursuan! ta sectlon 65-2505, ldaho Code, SELLERS of such newly constructed and non-exempt existing residential real
property shall disclose information regarding annexation and cily services In the form as prescribed In questions 1, 2, and 3.

1. Is the propoery lacaled in en area of ¢lly impacl, edfecenl or conlipuous lo a chy kmk, and thus kgally subjact to ennexalion by the ¢cRy?
{Jves [dNe [JboNotKnow The property is already within city limits

2, Does tha propenty, i nol wihin clly Tmhs, recelve any cily services, thus meking It fegally subjact to ennexation by the cly?
{3 Yes No  [TJ Do NotKnow ﬂ"lkhe property Is already within clty iimits

3. Does the properly have a written consen! lo annex reporded in the coualy racocdar's offico, thus meking R legally subjact fo annexalion by the cXy?
{CJYes [JNo []DoNotKnow The property s already within city limits
THE FOLLOWING ARE IN THE CONDITIONS INDICATED:

APPLIANCES SECTION Nomiiiag | Workna 1 ot | omat Remarks

Bulit-Iln Vacuum System v
Clothes Dryor V4
Clothes Washer V4
Dishwasher
Dlsposal :
Relrigarator s
Kichen Venl Fan/Hood _
Microwave Oven

Oven(s) Ranga{s)/Cook top(s)
Teash Compactor

Freezer {chest of uprighi)

ELECTRICAL SYSTEMS SECTION Mooy | oMM | g | et
Al Puriﬂt?rs

Securty System(s)

Celiing Fan(s)

Garage Door Opensr(s)/Conlral(s}
Inskie Telephone Wiring/Jacke
Aluminum Wirng

intercom Systam

Ught Fixuree

Sauna

Smoke Deatecior(s)/Fire Alarm(s)
Bath Vent Fan(s!
220 Vor Outlel(s)

TV Antenna/Dish/Conlrols
Swiches and Outlets v

W Kk

\

Remarks

Yl

v
w

N NN KRR

R 1123412
BELLER'S {nfligls \M M )Dals (Q’&ﬂv{[ BUYER'S ln!ﬂal; ( }Dale

Tiis form ks pinted and disirlad by Gie idaho Associstion of REALTORS®, e This form has beendes and I8 provdded for use by $he ros! estate profes slonsis who sre membacs of the
e o A Ty OV PR D s s e by e Joad satalg profetlocalt who wre
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. DR# 2013-318994

JuL OE RE-25 SELLER'S PROPERTY CONDITION DISCLOSURE FORM Page 20f4
PROPERTY ADDRESS:2510 N, 34th St.

NonapNot Not Do Not
HEATING & COOLING SYSTEMS SECTION | lncluded | Working | Working | Know Remarks
Allic Fan(s :
ntcal Alr Conditioning

Room Alr Conditioner(s)
Evaporallve Cooler(s)
Flraplace(s)

_~ replace Insert(s)

Fumace/i{ealing System(s)
Humldlfier{s)
Wood/Pellet Stova(s)
Alr Cleaner(s

MOISTURE & DRAINAGE CONDITIONS SECTION Yor
Ts the propetly loceted In a floodplain?
Are you aware of any site dralnage problems?

‘Has there been any waler Intruston o molsture relaled
damage {o eny portlon of tha property, Including, but not
limfted to, the crawlspace, floors, walls, celings, sidlng, or
basement, based on floading; molsture seepage, molsture
condensalion, sewst overdlow/ backup, of loaking pipes,
plumbing fixiures, appliances, or molslure related damage
from other causes?

Have You hed The properly Inspecled Tor The exislénce of
any fypes of moki? 7
i the property has been inspecled for makd, Is & copy of P2
{ha tnspeciion roposi avaliable?

ATa you aware of I%o exislence of any mod-relalsd

problems on eny interlor portion of (he properly, including

bul not limited to, floors, walls, cellings, basement, 7~
crawispaces, and eltics, or any mold-related |lruclura|
damege?
'Have yols evar ligd any waler lairusion, molstore raldled
damn o, mold or mokd-related problems on the proparly yd

latad, 18 alred, fixed of replaced?

_FUEL YANK SECTION 1 N/A{/) _ Propang{ } Oll{}___ Dlesel( ) Gasollne () Other ()
Location: Size:
n Use: () Notln Use: ( ) Abovs Ground: ( ) Buried: ( ) Owned: ( ) Leased: { )
NoneMot Not Do Not
WATER & SEWER SYSTEMS SECTION tncluded Warklng Working Know Remarks
Hot Tub/Spa and Equipment
Pool and Pool Equipment -~
Plumbing System — Faucel(s and Fixlures
Water Heat
Waler Softener (owned
Water Softener (leased
'Seplic System
| Sump Pump/ift Pump_
Landscape Sprinkler System Z

Publio Community

WATER & SEWERSYSTEM TYPE SECTION System Sydtem Private Syatsm Cistem Other
Domestlc Water Provided By: v
rrigation Water Provided By: W
Proparty Sewer Provided

Se})llc Syatem. Date La

<JK| /| KN K

Do Not
Know Remarks

\\{E

A

| IS
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JULY 2010 EDITION RE-26 BELLER'S PROPERTY CONDITION DISCLOSURE FORM Page 3 of 4
PROPERTY ADDRESS:2510 N, 34th 8t,

4

Yoo Boiot n
HAZARBOUS CONDITIONS SEGTION Know Rumarks
Are you aware of any asbestos or other loxlo or hazardous
materlals on the property?

Haas the property ever been used as an lllegal drug
manufacluring sile?

Are you aware of any curcent or previous insect, rodent or other
past Infestation(s) on the properly?

Hava you ever had the propery servicsd by an exterminator or
had the pro{ae otherwise remediated for insect, rodent or other
pest infestallon(s)?

I8 there any damage due to wind, fire, or flood?

RN

Yes Do Not

OTHER DISCLOSURES SECTION . Know Remasks
Are there any conditions that may affect your ablilty to clear {ife
such as encroachments, easements, zoning violations, lot ine

I disputes, reslrctive cavenants, elc.? -

Has The properly been surveyed since you owned 117

Havs you recelved any notlces by any governmental or quasi-
Povemmentai entily affecting this proparty; l.e. Local
mprovement disirct (LID) or zoning changes, ete.?

| Are there any structural problems with the improvements?

Are there any structural problems with the foundatlon?

Have any substantial additions or alterations been made without
a buliding permit?

Has the fireplace/wood stove/chimney/flue been Inspected?

Has the fireplacelwood stove/chimney/fiue been cleaned?

Have you ever filed a homeowner's [nsurance claim on the
property?

ADDITIONAL REMARKS AND/OR EXPLANATIONS SECTION; Please list any other existing prablems that you know of concaming the
property Including fagal, physloal, product defects or others that ara not already listed. (Use additional pages if necessary.)

AN RN RN

The relerenced property hereln Is exempt from the cade because of Sectlon 55-2505 for any of the following reasons:

[ Agansfer pursuant to court order Including, but not kmitad to a transfer ocdered by a probate court during the administration of the decedent’s eslate, a
trantsfer pursuant to a wrk of execution, a transfer by a frustee In bankruptcy, & transfer as a resutt of ths exercise of the power of eminent domaln, and

¢ that resulls from a decres for a specific parformance of a contract or other agreemend betwean persons:

3 A tranaf a morlgegas hy a mosigagor by dead in lieu of foreclosure of In satisfaction of the mortigage debl:

A trensfer lo'abenefllclary of a deed of frust by trustor in default:

closute sale that follows a dafauli In the satlsfaction of an obligation secured by a morigage: -

nder a power of sele followlng a default In tho satisfaction of an obligation that is secured by a desd of trust or ancther Instrumant

conlaining a power aPeals occurring within ona (1) ysar of foreclosura on the default:

(] A trensfer by e moilg or heneficlary under a deed of lrust, who hes acquited the reskdential real propasly o & sale conducled pursuant to a power
of sale under a mortgage ohjeed of trust or who has acquired the rasidentisl rea! property by a daed kn Heu of (oreclosure;

3 Atransfer by a fiduclary In thesgurse of the administration of a decedenl's estate, a guardianship, a ¢conservatorship or a trust;

A transfer by a
A transfer by a sal

A (ransfer from one (1) co-ownentQ one (1) o more olher co-owners:

56 of lo one (1) or mata parsons In the lineal line of consangulnity of one (1) or more of the transferors:
ses as aresull of a decres of divorce, dissolution of marriags, annulmant or legal separation or as a resull of
0 a decree of divorce, dissclullon of marrage, ennuiment of {egal separation.

slon of the stals, or another governmenial entky:

st real proparty, that previously hes not been inhebiled, except as requlred by questions 1, 2 end 3:
orly a3 a personal residence for one (1) or more years immedialely prior to the transfer:
property as a personsl residenca within ona (1) year immediately prior to the transfer and

A transfer mada lo the lranaferor's
A transfes between spouses or fomer 6
& properly seltlament agresment Inclcen
A transfer to o from the siate, a political su
A transfer that Involved newly construcled res
A tranafer (o & transferes who has occupled the pr

A transfar from & transleror who has both not eccuple

. has acquired the property through Inharltance or deviso:
A trensf{ar by a relocalion company to a trensferes within on®({) year from the dale that the previous ownar ocoupled tha property:
A transfer from a decedsni's estale:
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L TIO RE-26 SELLER'S PROPERTY CONDITION DISCLOSURE FORM i Pagedofd
PROPERTY ADDRE®S:2510 N. 34th 8t.

The SELLER ceriifles thet the Informallon herefnIs lrue and ¢orract lo the best of the SELLER'S knowledge 8s of the dale signed by the SELLER. The
SELLER Is famlliar with the residen(ia! property and each act parformed i making a disclosure of an ilem of information Is made and parformed In good

faith,

SELLER and BUYER undersiand and acknowledge thet tho stelements contalned hereln ave the mptos!enmtlom of the SE&.LER regarding (ho condir(lon of
NO BlRIs gde fiefeln Is o sislsms a8 A ) f o u . 8! slato 0 g8

the property, ol sislomeont of a SELLER'S aqent or sgents, and 0o agant is authorized to make A stement. of ver{ly an
alalemen, ralaling fo the condiion of fis property, SELLER end BUYER aiso underslend and scknovedge fhat SELLER Inno way warrents or guaraniess
{ha abave Information regarding the properly. SELLER and BUYER &80 undersiand and acknowfedge thiat, unlass otherwise spec%ca set forth, no agent

of the SELLER s an expert in environmantal or other conditlons which are or may be hazardous to human heallh, end which may exist on the propery.
BUYER MAY, AT BUYER'S OPTION AND EXPENSE, CONSULT WITH ANY INDEPENDENT QUALIFIED INSPECTOR TO ASSESS OR DETECT THE -
PRESENGE OF SUCH KNOWN OR SUSPECTED HAZARDOUS CONDITIONS.

SELLER and BUYER understand that Listing Broker and Sslling Broker In no way warran{ or guaraniea the above Informailon on the properly.
SELLER hereby ecknowledges recelpl of a copy of this form:

SELLER” — SELLER DATE

BUYER hereby acknowledges receipt of a copy of this dlsclesure form and doss horeby WAIVE NOT WAIVE the right to rescind the related
ptrchase egreernent withtn threo (3) business days from the date of receipt of this fom, IF BUYER DOES NOT WAIVE THE RIGHT TO RESCIND as set
forth ebove, BUYER may only rescind the purchase and eale agreemsnt within thres (3) business days following recelp! of this disclosure slalement, by a
wiliten, signed and dated documant (hat s delivered (o (he sellar or his agents by personal dokvery, ordlnary or cerfifiad mell, of facsimile transmlssion,
BUYER's resclsslon must bs based on a speciiic objsctlon to a disclosure in the disclosure stalemsnl. The nollcs of resclsslon must epecificalty Idenlily the
disclosure ob}ec!ed.‘fo by the BUYER. If no signed nolkce of resclsslon Is recelved by the SELLER within the three (3) business day perlod, BUYER's tight

salodl
& Ron Regross 011232012 1RaN2
UaSigned EBKH-QX @ 1:30 PM MST__J .
BUYER DATE BUYER : DATE

AMENDED DISCLOSURE FORM: Subsequant {0 tha delivery of the Initla SELLER'S Properly Condition Disclosurs Form previously ecknowlsdged,
SELLER hereby makes Ihe folowing amendments. (Altach edditfonal pages i necessary.) Other than those amendments made below, the SELLER slates
{hat there have been ne changes to {he Information conlalned in the inltla) SELLER'S Proparly Condition Disciosure Fom. IF YTHERE ARE NO UPDATES,
THERE IS NO NEED TO 8IGN BELOW,

* SELLER hersby acknowledges racaipt of this amendead form:

-SELLER DAJE : SELLER DATE

BUYER hereby acknowledgas rocelpt of a copy of the amended disciasure form and doss hereby WAIVE NOT WAIVE {ha right (0 resclnd the
related purchass agresment based stdclly on the smendments fo the disclosura (orm wilhin three [3) business days {rom the dale of recalp! of ihls
amended form, IF BUYER DOES NOT WAIVE THE RIGHT YO RESCIND 85 sel forth shove, BUYER may only rescind the purchase and sele agresment
wihin three (3) businsss days {oiowing recelpt of this gma disclosure stalement b¥ a written, signed and deled document thal [s dellvered {o the
SELLER or his sgenls by parsonal defivery, ordinery or ce mell, of {acsimile fransmlssion. BUYER's rescission must be bated on & spacilic objection
to a disclosure In the disclosure stalemenl. The notice of resclssion must specitically idenfify tha disclosure objected m the BUYER. If no sfgned nollcs of

resclsslon is recelved by tho SELLER within the thres (3) business day parlod, BUYER's right to rescind Is wa

BUYER - DATE BUYER . - . DATE

. o professional  membens of B
T S R D o R S e
JULY 2010 EDITION RE-25 SELLER'S PROPERTY CONDITION DISCLOSURE FORM Pagedof4

CompanyReller Williams Realty S/N:PCEE~60336

Provided by:Yan States Pratod using Softwaee from Profes oo Comsputes Eoms Ca v. 710
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DR# 2013-318994

Rental Agreement Move in date:_March 1, 2012

. THIS AGREEMENT, Made this __23rd day of _January, between _Shammie Fisher , hereafter called “Owner,”
and _Ron Reynoso , hereafter called *Tenant,”

IN CONSIDERATION of the payment of the rentals and the covenants herein contained in the part of the Tenant, Owner hereby rents and
* demises to Tenant the following-described premises, situated in Boise (city), Ada (county), Idaho.

Apartment number Street Address 2510 N 34™ Street  Zip__83703

1. TERM, A “month” for the purposes of this agreement commences on the first day of the calendar month, and ends on the last day of the
same cafendar month. This tenancy, and Tenant’s obligation to pay rental as hereafter provided, shall continue until terminated in the manner
set forth in this agreement,

2, MINIMUM TERM. If Tenant is obligated to rent the premises for a minimum term, check here and fill in Minimum Term: __NA_Months,
The minimum term obligation under this agreement will be completed on_March 31%, 2013___, Should Tenant fail (o occupy the premises for
the minimum term for any reason, such shall be a breach of this agreement, and there will be an admialstrative charge to cover Owner's
administrative, clerical, transportation, and other miscellaneous costs which will be incurred, and Tenant shall be liable for Owner®s damages
resulting from such breach (some examples of Owner's damages would be loss of rent until the unit is re-rented or the completion of the
minimum term, whichever is less; advertising costs; utility costs while vacant; transportation costs to show the unit; etc.).

3. RENT
a. Asrental for the subjecl promises, Tenant agrees to pay Owner the sum of $ 1000 per month,
b. DISCOUNT RENT (O Check here if applicable): There willbea $ N/A discount from rent if Tenant

¢, Rent shall be paid at the following address: _TBD
or any such address as Owner may from time to time designale as the place for payment of rent.

d. RENT IS DUE ON THE FIRST DAY OF EACH CALENDER MONTH. If the initial term of the rental commences other than
on the first day of the calendar month, Tenant's rent until the first day of the following calendar nionth shall be a pro rata portion of a
full month’s rental, calculated on a daily basis (using a 30 day month) from the commencement date until the first day of the following
calendar month, and shall be payable in advance. Rent not pald by the 5 calendar day of the month shall incur a §5.00 per day
late fee, computed on a dally basis from the 1* day of the rental month and continuing until rent for that month has been pafd
in full including all late fees. When rent or any other charges are in arrears, all payment made shall be applied first to any outstanding
debts in the order they were incurred, and then to the current month’s rent. Discount rent shall be abated until back rent with interest
has been paid in full. Should Tenant fail to lake care of Minor Maintenance Problems as agreed above while the Discount Rent is in
abatement, Tenant will be charge the additional amount stated in 3.b.

4. OWNER'S AGENT All notices and communication to the owner shall be directed to the attention of _ NA_, who is the duly authorized
agent of Owners, All notices and communication from said agent to Tenant shall be deemed notices from Owner.

8. SECURITY/CLEANING DEPOSIT. Tenant shall pay a security deposit of § NA . This deposit shall be held by Owner
(Owuer may commingle the same with other funds) and shall be returned to Tenant at the termination of the Rental Agreement less any
deductions for cleaning, repairs, damages, ¢lc., unless Tenant be in default or breach hereof, The deposit shall be applied toward the
adminlstrative charge (if any), then Owner's cosis for damages, repaiss, cleaning and unpaid rents, in that order, and any balance remaining
shall be retumed to Tenant within 30 days after the premises have been vacated by Tenant, UNDER NO CIRCUMSTANCES SHALL SUCH SECURITY
DEPOSIT BE APPUED BY. T FOR PAYME g ST MONTH . Upon vacating unit, it will be inspected and if necessary, repaired
and cleaned by Owner or Owner's agent. A charge will be made for repair of any darage beyond that of reasonable wear and tear due to
passage of time, and for cleaning. Tenant is encouraged to be present at the inspection. Tenant should contact Owner or Owners agent at least
4 days in advance to arrange an inspeciion time,

6. OWNER'S AGREEMENT:
a. PEACE AND QUIET. So long as Tenant shall nof be in breach or default hereby, Tenant shall have the continued peaceful and
quiet enjoyment of the premises, ]
b. MAJOR REPAIRS. Tenant shali be responsible for all major repairs to the premises
¢. MINOR REPAIRS, All repairs shall be paid by the tenant. Owner shal! be notified by tenant of the repair prior to the work
being done and repairs are to be accomplished in a workman like manner.
d. RISK OF LOSS. During the time that Tenant is in occupancy of the premises, Owner shall have the risk of loss lo the premises,

1 S7 TR
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(but not Tenants property therein) resulting from fire, windstorm, hail, lightning, or like casualty, and in the event of damage or
destruction from such cause, Owner shall at Owner's option, repair or replace the same, or deglare this agreement terminated as of
the date of such loss or destruction, Should owner fail to promptly repair or replace any such loss or destruction, Tenant may at
‘Tenant’s option declare this agrecment terminated. All rental due from Tenant during eny perlod the premises are rendered
untenantable by reason of such loss or destruction shall be abated.

7. TENANT'!S AGREEMENTS
a, CONDITION AND INVENTORY., Tenant agrees that:

b, USE

(1) Rental unit is to be clean and in good state of repair, with all appliances, plumbing, and light fixtures in working order,
and clean filters in the heating system where applicable. Any exceptions shall be noted on inventory sheet or brought to
aftention of Owner or Owner's agent within 3 days after taking possession.

(2) Smoke detectors, when present, ar¢ in propet working order and henceforth Tenant agrees to keep efectricity and gas
provided either through Public Utility Company or battery as applicable.

(3) That all personal pro;ieny now upon the premises shall remain on the premises. If separate inventory has been prepared,
check here O, and attach,

(1) TENANT’S PROPERTY. Owner is not responsible for Tenant’s personal property. Tenant agrees
te be responsible for keeping or not keeping his/her property insured against all damages.
(Waiver or Subrogation ) Owner shall not be liable for damages or losses to person or property of
Tenant caused by other residents or other persons. Owner shall not be liable for personal injury
or damages or loss of Tenant’s personal property from theft, vandalism, fire, water, rain hail
smoke, explosions, sonic boonis, or other causes whatsoever unless the same is due to the

. negligence of Owner. Owner shall not be responsible for any of Tenant’s property lost or stolen

1026856-161M

cither from Tenant’s rented premises or from any parking, storage, or comnion arca in or about
the building premises, and Tenant assumes all respons:bllity for the security and safekeeping of
any such property,

(2) OCCUPANTS AND TENANTS. The premises shall be occupied as living quarters for not more than ___1__ persons.
Only those persons who have signed this rental agreement and thelr minor children/foster children may reside here, Guests
may stay for a maximum of two weeks unless there is prior approval from Owner. If unauthorized persons stay in the unit
longer than 2 weeks, cumulatively ( wilhin one year ) or consecutively. Owner has the option of requiring them to sign this
rental agreement, or terminating this agreement in the entirety. .

(3) UNLAWFUL OR HAZARDOUS USE. Tenant shall make no unlawful use of the premises, nor conduct any fllegal
activities on the premises, nor shall any nuisance be malntained or any dangerous activities or use carried on which will or can
have an adverse affect on fire insurance ratings or constitute any hazard to persons or to the premises.

(4) PETS. Pets are not permitted, unless approved by Owner/Manager. If pets are permilted ( check here I) only those kind
and number of pets listed below are permitied and Tenant agrees to sign a pet agreement and pay an additional deposit of
$ NA.

(5) UTILITIES, Tenant shall pay all utilities with respect to the premises, except the following, which will be fumished by
Owner: None-NA , If utilitles are fumished, or to the
extent utilitics are funished, Tenant agrees (o conserve the same. Should Tenant's usage be excessive in the opinion of
Owner, Owner reserves the right to make an extra charge for excessive use. If utilities essential to the heating of the premises
are not fumished, Tenant agrees to provide said ulilitics and to pay promptly all charges therefore which shall be made by the
utility company furnishing the same. Tenant is responsible for insuring that heat is maintained in the unit to prevent damage
from freezing. Tenant expressly assumes that risk of loss of damage to the premises, and shall pay for all such loss or
damages caused by any freezing which results from Tenants failure to provide proper heating or other action by Tenant (
including loss of heating because utilities were shut off due to nonpayment of bills if Tenant is responsible for paying those
bitls.)

(6) LOUD NOISE, Tenant agrees not to play any musical instrumém, stereo, CD, cassette, radio, or television loud enough
to be heard by neighbors or other tenants during the hours afier 10:30 P.M., until 8:00 A,M. and Tenant shall exercise
reasonable care so as not to disturb other tenants or neighbors at any time of the day or night.

: ] &
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(7) SIGNS. Tenant shall not post any signs or advertising material at any location in or upon the premises.

(8) ASSIGNMENT: SUBLEASE. Tenant shall not assign this agreement, nor sublease the premises, or any part thereof,
without the prior written consent of Owner.

(9) INSPECTION. Tenant agrees that Owner or Owner’s authorized agent may enter the premises ot reasonable times and
intervals to inspect, repair, and maintain the same, or to show the property 1o any prospective buyer, or any loan or insurance
agent. Afer notice of termination of this tenancy has been given by cither party, Owner may show the premises to any
prospective Tenant,

(10) RULES, If the rented premises are a unit of multiple dwelling, Tenant agrees to abide by such reasonable rules and
regulations as Owner may from time to time establish for all tenants of such multiple dwellings.

(11) BAD CHECKS. In the event the Tenant’s bank dishonors his or her check, the Tenant agrees to pay to the Owner
$40.00 for each occurrence to cover Owmers admibistrative costs,

(8) TERMINATION,

a. TENANT RESPONSIBLE FOR CLEANING AND REPAIRING ON MOVE OUT. A termination of this tenancy for any
reason. Tenant shall return said premises to Owner in as good condition as when reccived , reasonable wear and tear excepted. Tenant
shall leave an operating light bulb in each light socket upon vacating the premises. If Tenant shatl leave the premiscs in a condition
contrary to the requirements of this agreement at the termination hereof, Tenant agrees fo pay the costs of cleaning, repairing, or
replacing as necessary to correct such condition, and agrees that the security deposit paid to Owner may applied to such purpose to the
extent necessary, Tenant further agrees to be responsible for Owner’s loss of rental income during any period which Is reasonably
required to perform such cleaning or repairs and agrees that the securily deposit paid to Owner may also be applied toward the same.

b. RETURN OF KEYS. Tenant must return all keys upon vacating the rental. If all keys are not refurned, Owner may have locks re-
keyed and Tenants will be responsible for the costs of such re-keying.

¢. PERSONAL PROPERTY LEFT ON PREMISES. Should tenant lcave personal property on the premises afier relinquishing
tenancy, Owner may store the property on the premises for not more than 30 days at the rate of $8 per day or, may remove and dispose
of the property as provided in paragraph 14,

9. DEFAULT BY TENANT, In the event of Tenant's default in payment of rental, or a breach of any of the other terms and conditions of this
agreement and Tenant's tenancy hereunder may be terminated upon 3 days notice in writing given by Owner, orOwner’s agent, to Tenant.
Tenant shatl, by the end of the third day following the dclivery of any such notice, cither deliver up possession to Owner, or correct the matter
in default. Should Owner be compelled to institule a legat action to recover possession of the preinises by reason of nonpayment of rental by
the Tenant, and should Tenant tender payment of rental after commencement of such legal action,. Owner shall not be required to accepl such
payment of rental afier commencement of such legal action, Owner shall not be required to accept such payment unless, Tenant pays the entire
rental in default plus all actual attomey’s fees, court costs, and service fees incurred by owner in said legal action up to said time, Any
acceptance by Qwner of any amount: (a.) shall be totally at Owner's option and such payment shall be applied first to attomey’s fecs, court
costs, and service fees incurred by Owner in said legal action, then to rental; and (b.) shall not operate to stay said legal proceedings or as any
waiver of Owner's right to possession of the premises (¢.g. Owner necd not dismiss an eviction lawsuit even if the full aforementioned sum is
paid,

10. NOTICES. Notwithstanding and contrary provision of statute, Jaw or custom, all notices of default, notices of termination, or other notices
hereundes shall be given as herein provided, All notices shall be in writing, Notices to Owner shall be deemed given when delivered personally
to Owner’s agent, or in person In charge of Owners offices at the address herein stated at which rentals shall be paid. Al notices to Tenant may
be served by mail, by depositing the same in the United States Mail, postage fully prepaid, addressed to Tenant at the post office address of the
rental premises unless otherwise provided by law, Mailed notices shall be deemed delivered on the date following the date of maillng of the
same, and Ovmer shall not be required to prove delivery to Tenant. 1f the premises are cecupied by husband and wife, each spouse appoints the
other as his or her agent for the purposes of receiving notices hereunder, 1fthe premises are occupied by more than onc person, not husband
and wife, as co~tenants appoints the other (s) as his or her agent for the purposes of recelving notices hereunder.

11, VACATING WITHOUT PROPER NOTICE. Should Tenant vacate the premises without giving the required 30 days notice to
owneri(a,) Tenant shall be liable to Owner for 30 days rental and all utility changes form the date Tenant does give notlce to intent to terminate
or from the date of actual termination, whichever occurs first, or from the date Owner becomes aware of the termination if no notice is given,
Owner shall, however, not hold Tenant liable for rent for any period during which the premises have been re-tented and Owner is actually being
paid rent by a new tenant. (b,) Tenant shall be responsible for all damages resulting from theft and from shut off of utilities ( including but not
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limited to frozen and/or burst water pipes ) uniil such time as the Owner becomes aware of the premises being vacated and has sufficient time to
retake possession of said premises and make appropriate arrangements for necessary ufility services.

12, ABANDONMENT, Should Tenant be in default under the terms of this Rental Agreement and should Tenant be personally absent from
the premises ( whether or not items of personal property have been left at the said premises ) during 7 consecutive days while so in default, the
parties hereto agree that unless Tenant has given Owner notice to the contrary along with a valid address at which the Tenant can be located
during the perfod of absence, Tenant shall at Owner's option, be deemed to have abandoned the rental premises, On or after the 8™ day of such
abandonment, Owner may enler into and fake possession of the premises, without necessity of resorting to any legal process, and may re-rent
said premises, Personal property removed to storage will be held and disposed of as prescribed in paragraph 14 below. For the purposes only
of computing damages to the Owner in conjunction with Section 11 above and this Section, Tenant, shall be deemed to have given a 30 day
nofice of termination on the 8™ day of Tenant's un-notified absence from the premises while in default. 1f Tenant [s in default under the terms
of this Rental Agreement and the premises appear to be empty, Owner may enter the premises for the purposes of inspecting and maintaining
the unit. [fupon inspection, no items of personal property have been left af the said premises, Owner may deem Tenant to have abandoned the
rented premises and Owner may take immediate possession of the premises, without necessity of resorting {o any legal process, and may re-rent
said premises. .

13. SECURITY INTEREST TO OWNER. Tenant hereby grants to Owner a security interest in all personal property which Tenant may at
any time bring into or upon the renled premises, to secure for the full performance by Tenant of all the terms and conditions of this agreement,
and the payment of all sums which may at any time be due to Owner hereunder, and sgrees that in the event of default by Tenant hereunder,
Owner may enforce such security interest in the manner provided by law.

14. STORAGE AND DISPOSAL OF PERSONAL PROPERTY. Personal property removed from the premises or stored on the premises
under paragraphs 8.d, 12. or 13. above will be stored at Tenant's expense for 8 maximum of 30 days. Ifthe personal property has not been
claimed by the tenant during the 30 day period ( by paying any sums owed Owner plus the storage and transportation charges ) the personal
property will be sold at auction to the highest bidder and proceeds of the sale will be used to pay for the slorage, transportation, and auction
fees, and the batance will be applicd to satisfy any unpaid sums due to Owner. Any balaace remaining will be mailed to Tenant at Tenant’s Jast
known address.

15. FORBEARANCE NOT A WAIVER, Any forbearance by Owner or failure by Owner to strictly enforce all the terms and conditions of
this agreement shall not under any circumstances be construed as a waiver of Owner's right to striclly enforce alt of such terms an conditions in
the event of any further, continued, or additional default by Tenanl, )

16. ATTORNEYS FEES AND COURT COSTS. Should either party be required to bring any suit to enforce the provisions hereof or to seck
damages for any breach hereof, the prevailing party in such suit shall be entitled to recover reasonable attorneys fees from the other party in
such amount as shall be fixed by the court in such suit, Owner and Tenant expressly contract that, i€ it becomes necessary for Owner to
commence a legal action to recover possession of the premises by reason of nonpayment or other breach of this agreement by Tenant {Unlawful
Detainer action), Tenant agrees to pay the reasonable altomeys fees incurred by Owner bringing such action to recover possession, and agrees
that the Court may asward such attorncy’s fecs as cost in such legal action.

17, SEVERABILITY, If any provision hereof shali be held by any Court to be unlawful. All the remaining provisions of the agreement shall
remain in full force and affect. Any provision which is contrary to the Uniform Consumer Credit Code of the State of Idaho shall be deemed '
deleted here from and shall have no lawful force and effect, but all the remalning provisions hereof shall be effective,

18. AGREEMENT BINDING ON HEIRS, ETC, This agreement shall inure to the benefit of, and be binding upon, the heirs, personal
representatives, successors and assigns of all parties hereto,

19, ADDITIONAL AGREEMENTS: ___
Tenants shall be responsible for landscape watcring, grass cutting, fertifizing, winterizing of hose bibs and sprinkler system, Tenants shall
maintain the interior and exlerior of the premises in as good condition as they wete at the commencement of the lease.

In the event that Tenants wish to renew or extend this leasc Tenants shall give Owner at least 60 days written notice prior to the lcase expiration
date and the parties shall negotiate the tcrms of any renewal or extension.

***This is a lease-purchase in accordance with the RE-21 dated 1/16/12 with ID #rey98472499
between the same parties, Any breach or default on this lease agreement will be considered a
default on the purchase and sale agreement. A total of $1000 is due prior to the move in date of

March 1, 2012, ***

Excep! as listed above, the instrument constitutes the entire agreement between Owner and Tenant and there are no other promises or
agreements whatsoever.

4 S7 R
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DR# 2013-318994

IN WITNESS WHEREOF: g necand Tenaot have executed this agreement as of the day and year first above written,
Sthamumte Plshero1i30r012

OWNER;

BY:

R Xy _TITLE: Owner,

R«w Regrots 0113012012
: TENANT:{ eSigned 9ALM-XB @ 7:53 PMMST ) TENANT:

TENANT: TENANT:

NOTICE TO TENANTS. Should you not pay rent as agreed upon in this contract and should owners of the properly be compelled to institute
legal proceedings against you (o regain possession of your unit your responsibility may include the following:

The law provides that you may be liable: (1.) To pay the unpaid rent plus intercst at the legal rate. (2.) To pay court costs and to pay
SherifP’s fees. (3,) To pay Attorney's fees, (4.) To pay triple damages for unlawful Detainer of the unit,

To enforce any Judgements against you the following may be done: (1.) Your property may be seized by the Shenﬁ‘ sold and the proceeds
applied in satisfaction of the judgement. (2.) Your wages may be subjected to gaishment. (3.} A lien of record may be placed against you
which will be binding against you and any property that you own for 5 years thercafler. Such property can be seized at any time in the future
(up to 5 years) o satisfy the Judgement agpinst you plus interest. Such judgement len can be renewed for additional 5-year periods.

5

1026856-161M Documient signed elecyonlcaly, legatly binding by federal states; vish dotioop.comverty
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___DR#2013-318994

DR# 318-994

Photos of Residence Prior to Demolition

Provided by Michael Royce
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DR# 2013-318994

DR# 318-994

Photos of “New” Residence (Under Construction) on Property

Provided by Michael Royce
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DR# 2013-318994

BOISE POLICE DEPARTMENT .
CASE STATUS REPORT

Division: CID . DR# 318-994

Specific Crime(s): Grand Theft
Location of Occurrence: 2510 N, 34" St,; Boise, ID .
Victim Name — Last, First, Middle (Firm if Business): Michael Royce

Date & Time Occurred: 1/12 - 8/13 Date & Time of This Report: 8/26/13
Case Status:
[3 Cleared by Exception | ] Summoned or Cited | (3J Inactive [0 Referred to Qutside Agency

[J Cleared By Arrest Unfounded or Civil | [1 Information Only | [CJ Submit to Prosecutor for Warrant

Suspecl(s) - Last, First, Middle D.0.B. Age Race Arrest Date O‘frf‘ilgea:i;‘\ga gf?‘xtcleﬁ\sdz

L B 435 435

Additional Cases Cleared:

Additlonal information (Describe any additional or different modus operandi factors, descriptions of vehicles, tools or
property disclosed by further investigation and any changes or reductlons in original charge):

Civil
Per the Ada County Prosecutor's Office, the situation needs to be handled in Civil Court

See Narrative

Reporting Officer: W. Spain &(E Ada: 435
Supervisor. B.Llee Ada: 677 4

BPD-385, Rev. 7/12
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FILED
JAMES G. REID, ISB #1372 S P-M--iz%@-——

JENNIFE& };EID MAHONEY, ISB #5207 SEP 01 2015
KAUFMAN REID PLLC
. RICH, Clerk
1211 W. Myrtle, Suite 350 CHRIS';??:NEZ% ?afm
DE!

Boise, Idaho 83702
Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAMMIE L. FISHER; Case No. CV OC 1508979
Plaintiff,
, MEMORANDUM IN SUPPORT OF
Vs. MOTION FOR PARTIAL SUMMARY
’ ; JUDGMENT
GARRISON PROPERTY AND

CASUALTY INSURANCE COMPANY; -

Defendant.

| COMES NOW, Plaintiff, Shammie L. Fisher, by and through her attorneys of record,

Kaufman Reid, PLLC, and submits the following Memorandum in Support of Motion for Partial
Summary Judgment. Plaintiff’s Motion for Summary Judgment seeks judgment on the issue of
insurance coverage.

L SUMMARY AND BACKGROUND

Plaintiff Shammie Fisher owns real property located at 2510 N. 34" Street, Boise, Idaho.
On or about November 5, 2008, USAA Casualty Insurance Company issued Plaintiff a
Homeowners Insurance Policy for the residence located at 2510 N. 34" Street, which at that time

MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT - 1
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was her primary residence. The Policy was renewed annually by USAA and/or for Garrison
Property and Casualty Company (hereafter “Garrison”). The Policy in effect from the period
March 8, 2013 to March 8, 2014, is attached to the Amended Complaint as Exhibit A.

The Policy sta;[es in the Declarations that the Described Location is 2510 N. 34™ Street,
Boise, Ada County, Idaho. See Policy, Declarations. At the time the Policy was issued, the
Described Location was used principally for dwelling purposes. Amended Complaint, at . 7;
Aff. of Shammie Fisher at q 2.

In February of 2012, Plaintiff signed a contract for lease to own (“Lease™) of the Property
with Ron Reynosa (“Reynosa”). The Lease was for a 1 year term, ending on March 31%, 2013,
with the option for a 6 month extension ending on Sept 1, 2013. See Aff. of Shammie Fisher, at
9 3-4, and Ex. A. Within the first two months, Plaintiff was notiﬁed that the entire home had
been leveled by Mr. Reynosa, destroying both the stfucture and the fixtures therein. Id. at § 5.
Photographs of the property before and after the destruction are attached as Exhibits B and C, to
Aff. of Shammie Fisher. Plaintiff had no knowledge that Mr. Reynosa intended to destroy the
home when he leased the Property. Id. at | 6.

Reynosa subsequently defaulted on the Lease and left town, informing Plaintiff in
September 2013 that he did not intend to rebuild the home he had destroyed. Id. at § 7.

On or about September 27, 2013, Plaintiff submitted a Proof of Loss seeking coverage
under the Policy for the losses to the dwelling and the personal property therein. By letter of
December 5, 2013, Garrison denied coverage for the loss. Amended Complaint, at . 14;
Answer to Amended Complaint, at § 14. |

By this action, Plaintiff seeks an order from the Court that her property losses for both the
MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT - 2
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structure a;ld the fixtures attached thereto are covered under the Policy and seeks damages for
said 1osse§. This partial motion for summary judgment seeks an order from the Court that the
losses are covered under the Policy.

IL ARGUMENT

A. Standard

Rule 56(c) of the Idaho Rules of Civil Procedure directs the trial court to enter summary
judgment “when the pleadings, depositions, and admissions on file, together with the affidavits,
if any, show that there is no genuine issue of material fact and that the moving party is entitled to
a judgment as a matter of law.” City of Chubbuck v. City of Pocatello, 127 Idaho 198, 200, 899
P.2d 411, 413 (1995) (quoting IRCP 56(c)).

B. The Policy Provides Coverage for Plaintiff’s Claims

In general, “policies of insurance, as other contracts, are to be construed in their ordinary
meaning, and where the language employed is clear and unambiguous, there is no occasion to
construe alpolicy differently than manifested by the plain words therein.” Porter v. Farmers Ins.
Co. of Idaho, 102 Idaho 132, 136 (1981). However, the Idaho Supreme Court has clearly
explained certain special rules to be applied relative to construction of policies of insurance -

Interpretation of an ambiguous document presents a question of
fact. On the other hand, interpretation of an unambiguous
document is a question of law. Further, insurance policies are a
matter of contract between the insurer and the insured. So,
interpretation of an unambiguous insurance contract is a question
of law subject to free review. But, where there is an ambiguity in
an insurance contract, special rules of construction apply to protect
the insured. Under these special rules, insurance policies are to be
construed most liberally in favor of recovery, with all ambiguities
being resolved in favor of the insured. Finally, the meaning of the
insurance policy and the intent of the parties must be determined

MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT - 3
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from the plain meaning of the insurance policy's own words.

Hall v. Farmers Alliance Mut. Ins. Co., 145 Idaho 313, 179 P.3d 276 (2008). The foregoing

rules apply to construction of the applicable Policy provisions. In this case, the clear language of
the Policy 'provides coverage for Plaintiff’s loss.
1. Relevant Policy Language
There is no dispute as to the Policy in place at the time of the loss. See Amended
Complainf, at 5, Ex A; Answer at 5. A copy of GAR 0163413 is attached as Exhibit A to the
Amended Complaint in this matter and is éﬁached hereto for ease of reference.
Thg Named Insured in the Policy is Shammie L. Fisher and the Described Location is
2510 N. 34" Street, Boise, Ada, ID. Policy Declarations, at' 3. The Dwelling Policy provides
coverage for the following:
We cover:
1. The Dwelling on the Described Location shown in the
Declarations, used principally for dwelling purposes, including
structures attached to the dwelling;
Policy, at 2. There is no dispute in this case that the dwelling on the Described Location was
completely destroyed. Additionally, there is no dis‘pute that the dwelling was used principally for
dwelling purposes. In the Real Estate Purchase and Sale Agreement between Plaintiff and
Reynoso, Mr. Reynoso stated that he did ir;tend to 6ccupy the property as his primary residence.
See Real Estate Purchase and Sale Agreement (“Purchase and Sale Agreement”) at 4, § 19.
There is no evidence that prior to its destruction that the dwelling was not in fact being used as a

dwelling. Accordingly, there is coverage for the loss of the dwelling under Coverage A,

Dwelling.

MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT - 4
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Defendant in this case argues that the loss is not a covered loss for the reason that the
Policy doels not cover loss to the dwelling caused by “d. theft to a dwelling or structure under
constructic;n;”. Policy, at 5. However, there is no evidence in this case that the dwelling was a
“dwelling or structure under construction.” Rather, this was a dwelling which had been
completed and used as a residence for a number of years, including the time that Plaintiff had
used it as her pri;nary residence. Fisher Aff., at 2. Mr. Reynoso entered into a lease/purchase -
agreement; wherein he stated that he was going to use the dwelling as his personal residence.

The Purchase and Sale Agreement did contain a provision regarding improvements Mr.
Reynoso intended to make to the property. Specifically, the RE-11 Addendum signed by the
parties pro‘vided that “Buyer intends to make certain improvements to the property upon
possessioﬁ, with the intent to sell the‘property for a profit . . . the Buyer is required to give a
monthly update for plans/upgrades.” Id. at 1, 9. The “improvements” to the property
coptemplated by the parties included such things as new flooring or upgrades to the kitchen and
bathroom floors and counters. Fisher Aff., at 9. There was no discussion or agreement for the
Buyer to dgmolish or rebuild any portion of the premises or remodel the structure. Id. This is
consistent with the fact that the Buyer indicated that he intended to use the property as his
primgry residence during the term of the lease/purchase. See id.; Purchase and Sale Agreemént
(“Pﬁchasé and Sale Agreement”), at 4, J 19. Moreover, theré is no evidence in this case that at
the time tﬁe dwelling and fixtures attached thereto were destroyed that the dwelling was “under
construction” or that there was “theft.”’

Accordingly, the undisputed facts in this case support the conclusion that the dwelling

was not “under construction” such that the exclusion for theft to a dwelling or structure under
MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT - 5
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construction would apply.

The items of property lost by the Plaintiff included the dwelling itself and fixtures within
the dwelling, including: a dishwasher; disposal; kitchen vent and fan hood; microwave; trash
compactor; and hot tub. These items were attached to the property and were fixtures. Thus, they
are considered real property, not personal property. A fixture is personal property attached to
land or a building and regairdéd as an irremovable part of the real property, such as a fireplace
built into a home. See Black’s Law Dictionary 652 (7th ed. 1999). For an object to become a
fixture, thus becoming part of the realty, three essential elements must concur: (1) annexation to
the realty, either actual or constructive; (2) adaptation or application to the use or purpose to
which that'part of the realty to which it is connected is appropriated; and (3) intention to make
the article é permanent accession to the freehold. Everitt v. Higgins, 122 Idaho 708, 711, 838
P.2d 311, 314 (Ct. App. 1992). In this case, the items listed above were fixtures and were
specifically listed in the Purchase and Sale Agreement as part of the sale. See Purchase and Sale
Agreement, at 2, J 5, 5(a); and see Seller’s Property Condition Disclosure Form, at 1.
Accordingly, these items are covered under Coverage A Dwelling, as the dwelling . . . and
structures attached to the dwelling”. The items are not reasonably considered Personal Property,
and the exclusions relating to Personal Property in the Policy do not apply here.

2. The Exclusions Relied Upon By Garrison Do Not Apply

In its Answer to the Amended Complaint, Garrison raises several exclusions as defenses
to coverage. The exclusions cited by Garrison do not apply under the undisputed facts in this
case.

First, it is important to note that Garrison bears the burden of proving that its asserted

" MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT - 6

000124



exclusions are applicable in this case: '

Furthermore, an insurance policy will generally be construed so

that the insurer bears the burden of proving that the asserted

exclusion is applicable.
Perry v. Farm Bureau Mut. Ins. Co., 130 Idaho 100, 103, 936 P.2d 1342, 1345 (Ct. App. 1997)
(citing Viani v. Aetna Ins. Co., 95‘ Idaho 22, 501 P.2d 706 (1972); Harman v. Northwestern
Mutual Life Ins. Co., 91 Idaho 719, 429 P.2d 849 (1967)). Garrison cannot meet that burden in
this case. |

The first exclusion raised by Garrison as a basis for denying coverage for the dwelling

and fixtures is the exclusion for intentional loss, which provides:

We do not insure for loss caused directly or indirectly by any of the
following.

h. Intentional Loss, meaning any loss arising out of any act
committed: 4
(1) by or at the direction of you or any person or organization
named as an additional insured; and
2 with the intent to cause a loss.
Policy, at 7-8.

In this case, there is absolutely no evidence that Ron Reynoso destroyed the dwelling and
fixtures at the Insured Location “at the direction” of Plaintiff or that Plaintiff directed the
destruction of her property with “intent to cause a loss.” The undisputed facts demonstrate that
Ron Reynoso leased the property with the intent to purchase it, that he represented to the Plaintiff
that he would live in the dwelling during the time he leased it as his primary residence, that he

would make certain improvements to the dwelling such as updating the flooring, bathroom and

kitchen countertops and other cosmetic “improvements” and would be attempting to resell the

MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT - 7
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property at a later date. See Fisher Aff., at ] 6, 9, and Ex. A. There is absolutely no evidence that
Ron Reynoso was authorized to tear down or otherwise destroy the dwelling or fixtures or that
Plaintiff was aware he intended to do so. Id. at 6, 9. Likewise, there is no evidence that
Plaintiff directed him to destroy the property with the intent to cause a loss. Accordingly, the
exclusion for intentional loss does not apply.

Néxt, Garrison cites the exclusion for faulty or inadequate repair, renovation or
remodeling, which provides:

We do not insure for loss to property described in Coverages A and
B caused by . . .

c. Faulty, inadequate or defective;
(2)  design, specifications, workmanship, repair,
construction, renovation, remodeling,
grading, compaction;
(3)  materials used in repair,
construction, renovation or
remodeling; or
(49)  maintenance;
of part or all of any property whether on or off the Described Location.
Policy, at 8. The exclusion for faulty, inadequate or defective maintenance does not apply at all
in this case as there are no claims involving maintenance of the dwelling. Likewise, there are not
claims based upon faulty, inadequate or defective materials used in construction. Rather, the
claim in this case is that Ron Reynoso tore down Plaintiff’s dwelling and destroyed it and the

fixtures in it, without authorization or direction to do so.

Garrison appears to take the position that Reynoso was involved in some sort of a
MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT - 8
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construction or remodel project that was authorized by the Plaintiff and that the complete
destruction of the residence was due to faulty, inadequate or defective renovation or remodeling.
This is not supported by the undisputed facts. First, it is undisputed that Reynoso was not
authorized to destroy the entire residence and was not hired to perform a “remodel or
renovation.” Rather, he was authorized, while liying in the house as a residence to make certain
“improvements.” Plaintiff has explained that those “improvements” included such things as new
flooring, paint, lighting and countertops. The authorized “improvements™ did not include any
tear-down or renovation of the structure. Fisher, at §9.

This case is similar to Home Savings of Am. v. Cont’l Ins. Co., wherein a lender sought
recovery under an insurance policy for the destruction of a residence by the insured for
redevelopment purposes. 104 Cal.Rptr. 2d 790 (Ct.App. 2001). In Home Savings, an insured
transferred title and moved out. The home was then demolished for redevelopmen’;. The lien
holder sought damages under the policy for the destruction of its security. The insurer argued
that the exclusion for faulty or inadequate renovation, development or remodeling applied. The
court held that the exclusion did not apply, and explained:

[W]e find that simply excluding damages flowing from faulty

construction is insufficient to exclude the loss caused by a third

party’s intentional destruction of a secured residence.
Id. at 803. Similarly, in this case, excluding damages for inadequate remodel of the residence is
insufficient to exclude the loss caused by a third party, Ron Reynoso’s, intentional destruction of
the residence.

Similarly, in Husband v. LaFayette Ins., Co., a court held that in order for the exclusion

for faulty or inadequate renovation or remodel to apply, the alterations must be undertaken by
MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT - 9
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the insured or someone authorized by the insured. 635 So.2d 309, 311 (La.App. 1994).

Specifically, the court agreed with the following conclusion of the trial court:

This court interprets the exclusion contained in the pertinent

. policy provisions to apply to situations where the insured or
someone authorized by the insured contracts for alterations to
the property and is dissatisfied with the quality of the
performance under that contract. The insurer by this exclusion
intended to prevent the expansion of coverage under the policy to
insuring the quality of a contractual undertaking by the insured of
someone authorized by him.
However, in this case the alterations were undertaken without
authorization and in direct conflict with the terms of the lease
and therefore fall outside the exclusion of the policy.

Id., 635 So. 2d at 311 (emphasis added). In this case, the exclusion for fauity or inadequate
remodel or repair does not apply because the destruction of the insured dwelling by Ron Reynoso
was not done at the direction or with the authorization of the insured. Fisher Aff, at § 9.

Accordingly, there are no exclusions which apply under the facts of this case and Plaintiff
is entitled to summary judgment on the issue of coverage for the claimed loss.

1. CONCLUSION

Based upon the foregoing, Plaintiff’s motion for partial summary judgment should be
granted.

Dated this Z day of September, 2015.

Attorneys for Defendant

MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT - 10
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CERTIFICATE OF SERVICE

This will certify that I have on the / day of September, 2015, mailed a true and correct
copy of_the foregoing upon the following:

% . mail, postage prepaid () express mail
and delivery () facsimile

Matthew L. Walters

Craig R. Yabui

Elam & Burke, P.A.

251 East Front Street, Suite 300
P.O. Box 1539

Boise, ID 83701 ) M
, [ A
Jmn;7G.Rad
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FIRE POLICY PACKET

GAR 01634 13 15 80A
EFFECTIVE: 03-08-13 TO: 03-03-14

SHAMMIE L FISHER
13534 W ACORN ST
BOISE ID 83713-0874

IMPORTANT MESSAGES

Attached are your palicy documents and other information you may find helpful concerning your

insurance coverages and premiums. Please take a few minutas to review them, and then file them with
your policy records.

1) We are making changes to your Personal Liability coverage. Please review the enclosed
"“Changes to Your Personal Liabllity Coverage Notice". The notice will explain any
changes including any reductions in coverage.

2) USAA considers many factors when determining your premium. Maintaining your property
to reduce the probability of loss is one of the most important steps you can take.
A history of claim activity may affect your coverage.

3) Go to usaa.com to view policy coverages and home features.

4) Your policy does NOT cover loss due to flood from any source. For information about
obtaining flood coverage from the National Flood Insurance Program (NFIP)}, call USAA
at (800) 531-8722, or contact the NFIP directly.

If you already have a flood policy, you should review it to make sure you have the
appropriate coverage and 1Iimits. No automatic increases or adjustments are applied to
your pollcy. Coverage for loss of household contents due to flood may be available at

an additional cost., If you have questions, please call a member service
representative at the phone number above.

THIS IS NOT A BILL. Any premium charge or return for this policy will be reflected on
your next regular monthly statement.

RECEIVE THIS DOCUMENT AND OTHERS ELECTRONICALLY. SIGN UP AT usaa.com.
For U.S. CALLS: Policy Service (800) 531-8111. Claims (800} 531-8222.

Thank you for {etting us serve you, We appreciate your business.
OPCS1 53276-0507
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GARRISON PROPERTY AND CASUALTY INSURANCE COMPANY
8800 Fredericksburg Road - San Antonio, Texas 78288

{DWELLING POLICY

THIS RENSWAL Declarations replaces all prior Declarations, if any.

Insured’'s Name and Mailing Address

SHAMMIE L FISHER
13534 W ACORN ST
BOISE ID 83713-0874

POUCY PERIOD: 12:01 A.M. Standard Time
at the Described Localion

Named Insured: SHAMMIE L FISHER
v T AT T al Q‘n""q—;;
‘Described Location:
~ ;2510 N 34TH ST-*
YBOISE; ADATTD -83703-5528
Legal Description:

RENEWAL OF Policy Number

GAR 01634 13 15

. From 03-08-13 5 . 63

PAGE
MAIL GENR-I

80A

-08-14 1 Ysar

This insurance applies to the Described Locatlon, Coverage for which a Limit of Liability Is shown and Perils Insured Against

for which a Premium is stated.

PERLS ' FIRE OR EXTENDED

INSURED AGAINST LISHTNING COVERAGE

PREMUM $140.76 $245.8¢8

TOTAL AIRNUAL PREMIUM $667.13
Coverages

A. DWELLING
L. PERSONAL LIABILITY
M. MEDICAL PAYMENTS

SPECIAL
FORM

$255.99

Limit of Llabllity
$172 0001
$300 ;000

$5,000

In ¢ase of loss under this policy we cover only that part of the loss over the deductible staled.

DECUCTELE(S} §500

Form and Endorsements made a part of thus policy at time of issue:

SEE ATTACHED DP-END

MORTGAGEE

AMERICA'S SERVICING COMPANY
ITS SUCCESSORS AMND/OR ASSIGNS
PO BOX 5108

SPRIMNGFIELD, OH 45501-5106

In WITNESS WHEREOF, this policy is signed on 01-07-13

Steven Alan Bennett, Secrelary

LOAN NUMBER:

Stuart Parker, President

DP-D Ed 1-88 ATTACH THIS DECLARATION TO PREVIOUS POLICY

1205093993
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PAGE 4
=§!{\. ' GARRISON PROPERTY AND CASUALTY INSURANCE COMPANY-
N ENDORSEMENT DECLARATIONS
USAA®

Specifically listed below are the Declarations and premiums for endorsements made a part of this policy at the
time of issua. The endorsements are attached stating terms and conditions.

RENEWAL OF Policy Number Policy Term; 03-08-13 03-08-14
GAR 01634 13 15 S0A inception Expiration

SECO!ND MORTGAGEE:
LOAN NUMBEZER: 00567386139
FIRST HORIZON HOME LOANS CORPORATIONM
ITS SUCCESSORS AND/OR ASSIGHNS
PO BOX 7481
SPRINGFIELD, OH 45501-7481
REMAIN IN EFFECT (REFER TO PREVIOUS POLICY):
DP 00 03 (07-88); DL 24 01 (12-02); DL 24 11 (12-02); DL 24 14 (12-02)
DP FLDA3 (01-07); DP ID (10-05); DP 04 LA (02-08); DP-578 (07-00); ESA (02-05)
FI-MLD82 (08-03) -
ENDORSENMENTS ADDED:

DL APLO02 (11-12)

ADDITIONAL COVERAGE INFORMATION:

DL 24 01 (12-02) - PZRSONAL LIABILITY
TERM PREMIUM § 24.50
DL 24 11 (12-02) - PREMISES LIABILITY

TERM PREMIUM : INCLUDED
DL 24 14 (12-02) - LIABILITY LOSS ASSESSMENT

COVERAGE LIMIT : $10,000
TERM PREMIUM :INCLUDED

DP 04 LA (03-08) - LOSS ASSESSMENT PROPERTY COVERAGE
COVERAGE LIMIT : $10,000
APPLIES TO DWELLING COVERAGE A
TERM PREMIUM : INCLUDED
DE-978 (07-00) - ADJUSTED BUILDING COST ENDORSEMENT

TERM PREMIUM: INCLUDED

DP-END Ed. 1-89 01-07-23

A EXHIBIT A
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PAGE 5

GAR 01634 13 15 BOA

DL APLO2 (11-12)

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
Amendment to Personal Liability

(DL 24 01)
EXCLUSIONS

E. Coverage L - Personal Liabllity And

Coverage M - Medical Payments to
Others

ftem 7. Sexual Molestation, Corpora!l

Punishment Or Physical Or Mental

Abuse is deletad and replaced by the

following:

7. Sexual Misconduct, Sexual
Harassment, Sexual Molestation, Or
Physical Or Mental Abuse
"Bodily injury” or "property damage”
arising out of any actual, alleged, or
threatened:

a Sexuval misconduct; or
b. Sexual harassment; or
¢. Sexual molestation; or

d. Physical or mental abuse.

The following exclusions are added:

Pollutants

“Bodily injury” or “property damage” arising
out of any actual, alleged, or threatened
discharge, disparsal, release, escape,
seepage or migration of pollutants however
caused and whenever occurring. This
includes any loss, cost or expanse arising
out of any:

a Request, demand or order that any
"insuraed” or others tast for, monitor,
clean up, remove, contain, treat,
detoxify, or assess the effects of
pollutants; or

DL APLO2 (11-12}

b. Claim or suit by or on behalf of a
governmental authority for damages
becauss of testing for, monitoring.
cleaning up, removing, containing,
treating, detoxifying or nautralizing, or
in sny way responding to, or assassing
the affects of pollutants.

Pollutants means any solid, liquid, gaseous
or thermal irritant or contaminant, including
smoke, vapor, soot, fumes, acids, alkalis,
chemicals and waste. Waste includes
materials to be recycled, reconditioned or
reclaimed.

Lead

“Bodily injury” or "praperty damage” arising
directly or indirectly, in whole or in part,
out of the actual, alleged or threatensd
inhalation of, ingestion of, contact with,
exposurs to, existence of or prasence of
lead paint, dust, chips, or other lead-based
products, :

Asbestos

"Bodily injury” or “property damage” arising
directly or indirectly, in whole or in part,
out of actual, alleged or threatened
inhalation of, ingestion of, contact with,
exposure to, existence of, or presence of
asbestos.

Fungus, Wet or Dry Rot, or Bacfaria

“Bodily injury” or “property damage” arising
out of directly or indirectly, in whols or in
part, out of actual, alleged or threatened
inhalation of, ingestions of, contact with,
exposure to, existance of or presence of
any fungus, wet or dry rot or bacteria.

126435-0812__01
Page 1 of 2
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Fungus maans any microorganism or by=
product of any microorganism, including,
but is not limited to mold, mildew, fungi,
mycotoxins and spores.

Fallure to Disclose

"Bodily injury” or “property damage” arising
out of your failure, intentionally or
unintentionally, to disclose information
regarding the sale or transfer of real or
personal property.

Criminal Acts

“Bodily injury” or "property damage” arising
out of or caused by the commission of,
attempting to flee from, or avoiding
apprehension for a criminal act for which
intent is a nacessary element

M

PAGE 6
GAR 01634 13 15 80A

F. Coverage L - Personal Liability

The following exclusion is added:;

Punitive, examplary or muiltiple damages,
prejudgment interest, fines, or penalties.

Except as specifically modified in this
endorsement, all provisions of the policy to
which this endorsement is attached also apply
to this endorsement.

Copyright, USAA. 2012. All rights reserved.

Includes copyrightad material of Insurance Services Office, Inc. with its permission

DL APLO2{11-12}
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CHANGES TO YOUR PERSONAL LIABILITY COVERAGE NOTICE

Wae are making changes to your Dwelling Policy as a part of a change affecting all Dwelling Policies
The changes are intended to make the liability coverage consistent with the similar coverage provided
under the Homeownar policy. These changes will apply upon the effective date of the anclosed new
policy. These changes include reductions in coverage. If you want to accept this new policy, no
action is required on your part other than payment of premiums. If you have any questions, call a
membaer service representative at 1-B00-531-USAA (8722). We value your businass and look
forward to continuing to serve your financial ngeds.

The tablas below illustrate the changes we have made to the Dwelling Policy.

Exclusions Added

Bodily injury or property damage arising out of any actual, alleged,
Pollutants or threatened discharge, dispersal. release, escape, seepage or
migration of pollutants.

Lead Bodily injury or property damage arising out of exposure to lead
paint, dust, chips, or other lead-based products.
Asbestos Bodily injury or property damage arising out of exposure to
asbestos.

Fungus, Wet or Dry Rot, or Bodily injury or property damage arising out of exposure to
Bacterla fungus, wet or dry rot or bacteria

Failure to disciose §odlly in‘jury or property damage arising out of failure to disclose
information regarding the sale or transfer of property.

Criminal Acts Bodlly.m)ury or praparty damage arising out of the commission of
a criminal act

Punitive or exemplary

damages, fines, or penalties Specifically excluded.

Exclusions Revised

Current Exclusion New Exclusion

Bodily injury or property damage arising out of} Bodily injury or property damage arising out of any
any Sexual Molsstation, Corporal Punishment or{ actual, alleged, or threatened Sexual Misconduct,
Physical or Mental Abuse Sexual Harassment, Sexual Molastation, or Physical
or Mental Abuss

126706-1112_03

PLEFL(11-12) Page 1 of 1
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Your Home Characteristics

Our mission at USAA is to help protect your financial security. One way we do this is by helping you
determine If you're adequately covered in the event of a loss. The estimated minimum rebuilding cost
of your home is based on your home characteristics, but only you can decide If this is enough
coverage. Our estimates are basad on average construction costs and labor costs for gsographic
areas and may not reflect the unique features of your homs or the area you live in

On the back of this paga, youll find your home characteristics. If any of the information is incorrect,
the rebuilding cost may be affected, so please ravise any inaccuracies by:

« Logging on to usaa.com, selecting your policy and then Home Characteristics, or
+ Calling us at 1-800-531-USAA (8722).

Should 1 adjust the coverage on my flood or wind policy?

If you have a separate flood or wind policy for this property, please call your agent or insurer to
confirm that your coverage is adequate. For flood or wind policies serviced by the USAA General
Agency, please call 1-800-531-8444 for flood policies or 1-800-531-8B883 for wind policies.
Wind coveraga is available in Alabama, Florida, North Carolina, South Carolina, Texas and Mississippi.

: 60321-0512__01
60321(03) Rev 05-12 ) Page 1 of 2
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_ Your Home Characteristics

YERR BUILT:
STORIES:
*SQUARE FEET:

1965
1.0
1162

80A

#Total Squa e Footage: Includes garage square footage if there is living space that is heated or
cooled above the garage. It does not include a finished basement or attic.

FOUNDATION (S} :

EXTERIOR WALL:
ROOF COVERING:
GARAGE TYPE:

INTERIOR WALL PARTITIONS:
INTERIOR WALL COVERINGS:
g FLOOR COVERINGS:

KITCHEN:
BATHROOMS :

FIREPLACE:
HEAT & AIR:

WIRED FOR CENTRAL ALARM:

60321(03) Rev. 05-12

CRAWLSPACE

SLAB

WOO0D SIDING

TAR AND GRAVEL
ATTACHED GARAGE ~ 1 CAR

DRYWALL

PAINT

HARDWOOD

VINYL

1 STANDARD

1 STANDARD

1

HEATING - GAS

CENTRAL AIR CONDITIONING ~ SAME DUCT

NO

Page 2 of 2
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USAA GROUP
9800 Fredericksburg Road

San Antonio, Texas 78288

YOUR DWELLING POLICY

READ YOUR POLICY, DECLARATIONS AND ENDORSEMENTS CAREFULLY.

The Dwelling Policy insurance contract between you and us consists of this policy plus your
Declarations page and any applicable forms and endorsements. The QUICK REFERENCE section below
outlines information contalned in the Declarations and the major parts of the palicy.

QUICK REFERENCE

Beginning
On Page

DECLARATIONS PAGE

Your Name and Address

Described Location

Policy Period

Coverages, Amounts of
Insurance and Premiums

Forms and Endorsements

AGREEMENT

DEFINITIONS

COVERAGES

Property Coverages

Fair Rental Value/Additional
Living Expense

Other Coverages
Debris Removal
Improvements, Alterations
and Additions
World-Wide Coverage
Fire Department Service
Charge

PERILS INSURED AGAINST

GENERAL EXCLUSIONS

CONDITIONS

Policy Period
Insurable Interest
Duties After Loss
Loss Settlement
Mortgage Clause
Cancellation
Non-Renewal

RECIPROCAL PROVISIONS. ..
apply when United Services Automobile
Association, or USAA, is named on the
Declarations as the Company.

A non-assessable policy

Reciprocals
Special definitions and provisions
Plan of operation

in your policy these sets of words have
the same meaning: Policy means Contract; You,
Your or Insured means Subscriber. We, us,
our, USAA or Company means Reciprocal or
Interinsurance  Exchange; Premium means
Deposit; President means Attorney-in-Fact.

Your Palicy is issued as part of an
Interinsurance Exchange by the President of
USAA as Attorney-in-Fact under the authority
given him by the subscribers.

No Contingent Liability: You are liable only
for the amount of your premium since USAA
has a free surplus in excess of the amount
required by Article 19.03 of the Texas
Insurance Code of 1951, as amended.

Participation: By purchasing this paolicy,
you are a member of USAA and subject to its
bylaws. You are entitled to dividends as may
be declared by us, after approval as required
by the Texas Insurance Code of 1951, a
amended. -

Copyright, Insurance Services Office, Inc, 1988

DP 00 03 (07 88) (Rev. 8-92}
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Dwelling Property 3
Special Form
Ed. 7-88

AGREEMENT

We will provide the insurance described In this policy in return for the premium and compliance with

all applicable provisions of this policy.

DEFINITIONS

In this policy,-"you™ and "your” refer to the "named insured” shown in the Declarations and the spouse

if a resident of the same household. "We,"
insurance.

"us” and "our” refer to the Company providing this

COVERAGES

This insurance applies to the Described
Location, Coverages for which a Limit of
Liability is shown and Perlls Insured Against for
which a Premium is stated.

COVERAGE A - Dwelling
We cover:

thé vdwelling  on the Described ..Location
shown JIn the Declaratlons, ‘used prlncipally
gfo&dwelhng ,purpose's, aIncluding “structures
attached 1o the dwellmg,

2 matena!s and supplies located on or next to
the Described Location used to construct,
alter or repair the dwelling- or other
structures on the Described Location; and

3. if not otherwise covered in this policy,
building equipment and outdoor equipment
used for the service of and located on the
Described Location.

This coverage does not apply to land, including
land on which the dwelling is located.

COVERAGE B - Other Structures

We cover other structures on the Described
Location, set apart from the dwelling by clear
space. This includes structures connected to the
dwelling by only a fence, utility line, or similar
conaection.

This coverage does not apply to land, including
land on which the other structures are located.

We do not cover other structures,

1. used in whole or In part for commercial,
manufacturing or farming purposes; or

2. rented or held for rental to any person not
a tenant of the dwelling, unless used solely
as a private garage.

COVERAGE C - Personal Property

We cover personal property, usuzl to the
occupancy as a dwelling and owned or used by
you or members of your family residing with
you while it is on the Described Location. At
your request, we will cover personal property
owned by a guest or servant while the property
is on the Described Location.

Property Not Covered. We do not cover:

1. accounts, bank notes, bills, bullion, coins,
currency, deeds, evidences of debt, gold
other than goldware, letters of credit,
manuscripts, medals, money, notes other
than bank notes, passports, personal
records, platinum, securities, silver other
than sliverware, tickets and stamps;

2. animals, birds or fish;

3 aircraft and parts. Aircraft means any
contrivance used or designed for flight,
except mode! or hobby alrcraft not used or
designed to carry people or cargo;

4. motor vehicles or all other motorized land
conveyances. This Includes:

a. their equipment and accessories; or

b. any device or instrument for the
transmitting, recording, receiving or
reproduction of sound or pictures
which is operated by power from the
electrical system of motor vehicles or
all other motorized land conveyances,
including:

(1) accessories or antennas; or

Copyright. Insurance Services Office, Inc., 1988

OP 00 03 (07 88) (Rev. 9-92)
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(2) tapes, wires, records, discs or other
media for use with any such device
or instrument;

while in or upon the vehicle or conveyance.

We do cover vehicles or conveyances not
subject to motor vehicle registration which
are:

8. used to service the Described Location;

or
b. designed for assisting the handicapped;

5. watercraft, other than rowboats and
canoes; :

6. datg, including data stored in:

a. books of account, drawings or other
paper records; or

b. electronic data processing tapes, wires,
records, discs or other software media.

However, we do cover the cost of blank
recording or storage media, and of
pre-recorded computer programs available
on the retail market;

7. credit cards or fund transfer cards.

If you remove personal property from the
Described Location to a newly acquired
principal residence, the Coverage C limit of
liability will apply at each residence for the 30
days immediately after you begin to move the
property there. This time period will not extend

" beyond the termination of this policy. Our
liability is limited to the proportion of the limit
of liability that the value at each residence bears
to the total value of all personal property
covered by this policy.

JCOVERAGE D - Fair Rental Valie *

T 1085 t6 property described in Coverage A,
.B. 'rS'F“C :by~aPerll. lnsured Agalnst Lnder . this
pohcy fmakes that part of 5 the Described
Locatlon rented to others or held for Fental by

you Unfit for its normal use, we’ cover ItS'
‘Fair Retital Value, meanlng the fa!r rental

Value ©f that part of the Describéd Location
reited to othérs or held for rental by you
less sny expenses that do not continue
while that part of the Described Location

rented or held or rental is not fit to live In.

Payment will be for the shortest time required
to repair or replace that part of the Described
Location rented or held for rental.

If a civil authority prohibits you from use of the
Described Location as a result of direct damage
to a neighboring location by a Peril Insured
Against in this policy, we cover the Fair Rental
Value loss for no more than two weeks.

The periods of time referenced above are not
limited by the expiration of this policy.

Wexda;snot .Eover . 0SS “6F., ,8XPENse’.due to
“Cancellation of a lease or agreement

COVERAGE E - Additional Living Expense
If a loss to property described in Coverage A,

B or C by a Peril Insured Against under this

policy makes the Described Location unfit for
its normal use, we cover your:

Additional Living Expense, meaning any
necessary increase in living expenses
incurred by you so that your houschold can
maintain its normal standard aof living.

Payment will be for the shortest time required
to repair or replace the Described Location or,
if you permanently relocate, the shortest time
required for your household to settle
elsewhere.

If a civil authority prohibits you from use of the
Described Location as a result of direct damage
to 8 neighboring location by a Peril Insured
Against in this policy. we cover the Additional
Living Expense loss for no more than two
weeks.

The periods of time referenced above are not
limited by the explration of this policy.

We do not cover loss or expense due to
cancellation of a lease or agreement.

OTHER COVERAGES

1. Other Structures. You may use up to 10%
of the Coverage A fimit of liability for loss
by a Peril Insured Against to other
structures described in Coverage B.

Use of this coverage does not reduce the
Coverage A limit of liability for the same
loss.

2. Debris Removal, We will pay your
reasonable expense for the removal of:

a. debris of covered praoperty if a Peril
Insured Against causes the loss; or

Copyright, Insurance Services Office, Inc., 1988
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. Rental

)

b. ash, dust or particles from a volcanic
eruption that has caused direct loss to a
building or property contained in a
building.

Debris removal expense is Included in the

timit of liability applying to the damaged

property.

Improvements, Alterations and Additions.

If you are a tenant of the Described

Location, you may use up to 10% of the

Coverage C limit of liability for Joss by a

Peril Insured Against to improvements,

alterations and additions, made or acquired

at your expense, to that part of the

Described Location used only by you.

Use of this coverage does not reduce the
Coverage C limit of liability for the same
loss.

. World-Wide Coverage. You may use up to
10% of the Coverage C limit of liability for
loss by a Peril Insured Against to property
covered under Coverage C except
rowbaoats and canoes, while anywhere in the
world.

Use of this coverage reduces the Coverage
C limit of liability for the same loss.

Value and Additional Living
Expense. You may use up to 10% of the
Coverage A limit of liability for loss of both
fair rental value as described in Coverage D
and additional living expense as described in
Coverage E.

Use of this coverage does not reduce the
Coverage A limit of liability for the same
loss.

. Reasonable Repairs. In the event that
covered property is damaged by an
applicable Peril Insured Against, we will pay
the reasonable cost Incurred by you for
necessary measures taken solely to protect
against further damage. If the measures
taken involve repair to other damaged
property, we will pay for those measures
only if that property is covered under this
policy and the damage to that property is
ceused by an applicable Peril Insured
Against.

This coverage:

a. does not Increase the limit of liability
that applies to the covered property;

7.

10.

b. does not relieve you of your duties, in
case of a loss to covered property, as
set forth in Condition 4.b.

Property Removed. We Insure covered
property against direct loss from any cause
while being removed from a premises
endangered by a Peril Insured Against and
for no more than 30 days while removed.

This coverage does not change the limit of
fiability that applies to the property being
removed,

Trees, Shrubs and Other Plants, We cover
trees, shrubs, plants or lawns, on the
Described Locatlon for loss caused by the
following Perlls Insured Agalnst: Fire or
lightning, Explosion, Riot or civil commotion,
Aircraft, Vehicles not owned or operated by
you or a resident of the Described Location
or Vandalism or malicious mischief, including
damage during a burglary or attempted
burglary, but not theft of property.

The limit of liability for this coverage will
not be more than 5% of the Coverage A
limit of liability, or more than $500 for any
one tree, shrub or plant. We do not cover
property grown for commercial purposes,

This coverage is additional insurance.

Fire Department Service Charge. We will
pay up to $500 for your liability assumed by
contract or agreement for fire department
charges incurred when the fire department
Is called to save or protect covered
property from a Peril Insured Against We
do not cover fire department service
charges if the property is located within the
limits of the city, municipality or protection
district furpishing the fire department
response.

This coverage Is additional insurance. No
deductible applies to this coverage.

Collapse. We Insure for risk of direct
physlcal loss to covered property involving
collapse of a bullding or any part of a
building caused only by one or more of the
following:

a. Perils Insured Against in Coverage C -
Personal Property. These perils apply to
covered bullding and personal property
for loss Insured by this Other Coverage;

hidden decay;
tildden insect or vermin damage;

Copyright, Insurance Services Office, Inc., 1988
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d. weight of contents, equipment, animals
or people:

weight of rain which collects on a roof;

f. use of defective material or methods in
construction, remodeling or renovation
if the collapse occurs during the course
of the construction, remodeling or
renovation.

loss to an awning, fence, patio, pavement,
swimming pool, underground pipe, flue,
drain, cesspoal, septic tank, foundation,
retaining wall, bulkhead, pier, wharf or dock
is not included under items b, ¢, d, e and f
unless the loss is a direct result of the
collapse of a building.

Collapse does not include settling, cracking,
shrinking, bulging or expansion.

This caverage does not increase the limit of
liability applying to the damaged covered
property.

——

11. Glass or Safety Glazing Material. We

cover;

a. the breakage of glass or safety glazing
material which is part of a covered
building, storm door or storm window;
and

b. damage to covered property by glass or
safety glazing material which is part of a
building, storm door or storm window.

This coverage does not include loss on the
Described Lacation if the dwelling has been
vacant for more than 30 consecutive days
immediately before the loss. A dwelling
being constructed is not considered vacant.

Loss for damage to glass will be settled on
the basls of replacement with safety glazing
materials when required by ordinance or
law.

This coverage does not increase the limit of
liability that applies to the damaged
property.

PERILS INSURED AGAINST

COVERAGE A - DWELLING and
COVERAGE B - OTHER STRUCTURES

AT et

WEA wmsure *agafrist ¥7rlsk z.sof hdlrect loss -to
property descrlbed it Coverages A" and_ B only
- IF, pthat *loss 5 a*'physlcal tloss ‘to property;
showever, we do not Instire lo§’§“.

2.

Voo e e Zy e

1.

involving collapse, other than as provided in
Other Coverages 10;

caused by:

a. freezing of a plumbing, heating, air
conditioning or automatic fire protective
‘sprinkler system or of a household
appliance, or by discharge, leakage or
overflow from within the system or
appliance caused by freezing. This
exclusion applies only while the dwelling
is wvacant, unoccupled or being
constructed wunless you have used
reasonable care to:

{1} maintain heat in the building; or

(2) shut off the water supply and drain
the system and appliances of water;
b. freezing, thawing, pressure or weight of

water or ice, whether driven by wind or
not, to a:

{1) fence, pavement, patio or swimming
pool;

{2) foundation,
bulkhead; or

(3) pier, wharf or dock;

c. theft of property not part of a covered
building or structure;

retaining wall or

d. theft in or to a dwelling or structure
under construction;

e. wind, hail, ice, snow or sleet to:

(1) outdoor radio and television
antennas and aerials including their
lead ~in wiring. masts or towers; or

(2) trees, shrubs, plants or lawns:

f. vandalism and malicious mischief, theft
or attempted theft {If ithe dwelling has
been ‘vacant = for more than 30
consecutive days immetiatély before the
loss. A dwellmg being constructed is not
considered vacant;

g. constant or repeated seepage or
leakage of water or steam over & period
of weeks, months or years from within
a plumbing, heating, air conditioning or
automatic fire protective sprinkler
system or from within a househoid
appliance;

h. (1) wear and tear, marring, deterioration,

Copyright, Insurance Services Office, Inc., 1988
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3.

(2) inherent vice, latent
mechanical breakdown;

{3) smog, rust or other corrosion, moid,
- wet or dry rot;

defect,

{4) smoke from agricultural smudging or
industrial operations;

(5) discharge, dispersal, seepage,
migration release or escape of
pollutants.

Poliutants means any solid, liquid,
gaseous or thermal irritant of
contaminant, including smoke, vapor,
soot, fumes, acids, alkalis, chemicals
and waste. Waste includes materials
to be recycled, reconditioned or
reclaimed;

{6) settling, shrinking, bulging or expan-
sfon, including resultant cracking, of
pavements, patios, foundations.
walls, floors, roofs or ceilings; or

(7) birds, vermin, rodents, insects or
domestic animals.

If any of these cause water damage not
otherwise excluded, from a plumbing.
heating, air conditioning or automatic
fire protective sprinkler system or
household appliance, we cover loss
caused by the water including the cost
of tearing out and replacing any part of
a building necessary to repair the
system or appliance. We do not cover
loss to the system or appliance from
which this water escaped.

excluded under General Exclusions.

Under items 1 and 2, any ensulng loss to
property described in Coverages A and B not
excluded or excepted in this policy is covered.

COVERAGE C - PERSONAL PROPERTY

We insure for direct physical loss to the
property described in Coverage C caused by a
peril listed below unless the loss is excluded in
the General Exclusions.

1
2.

Fire or lightning.
Windstorm or hail.
This peril does not include loss to

a. property contained in & bullding caused
by rain, snaw, sleet, sand or dust unless
the direct force of wind or hail damages
the building causing an opening in & roof

"or wall and the rain, snow, sleet, sand or
dust enters through this opening;

10.

1.

12

b. canoes and rowboats; or
c. trees, shrubs or plants.
Explosion. 7
Riot or civil commotion.

Aircraft, Including self-propelled missiles
and spacecraft.

Vehicles.

Smoke, meaning sudden and accidental
damage from smoke.

This peril does not include loss caused by
smoke from agricultural smudging or
industrial operations. ’

Vandalism or maticious mischief.

This peril does not include loss by pilferage,
theft, burglary or larceny.

Damage by Burglars, meaning damage to
covered property caused by Burglars.

This peril does not include:
a. theft of property; or

b. damége caused by burglars to property
on the Described Location if the
dwelling has been vacant for more than
30 consecutive days immediately before
the damage occurs. A dwelling being
constructed is not considered vacant.

Falling Objects.

This peril does not include loss to property
contained in the bullding unless the roof or
an outside wall of the building is first
damaged by a falling object.

Damage‘ to the falling object itself is not
covered.

Weight of ice, snow or sleet which causes
damage to property contained in the
building.

Accidental discharge or overflow of
water or steam from within a plumbing,
heating, alr conditioning or automatic fire
protective sprinkler system or from within a
household appliance.

This peril does not include loss:

a. 1o the system or appliance from which
the water or steam escaped;

b. caused by or resulting from freezing

except as provided in the peril of
freezing below; or

t

4

Copyright, Insurance Services Office, Inc., 1988
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c. on the Described Location caused by
- accidental discharge or overflow which
occurs off the Described Location.

In this peril, a plumbing system does not
include a sump, sump pump or related
equipment.

This peri! does not Include loss on the
Described Location while the dwelling is
unoccupled or being constructed, unless
you have used reasonable care to:

a. maintain heat in the building; or
b. shut off the water supply and drain the

13. Sudden and accidental tearing apart, system and appliances of water.
cracking, burning or bulging of a steam or 15. Sudden and accidental damage from
hot water heating system, an air conditioning artificially generated electrical current.
or automatic fire protective sprinkler ) )
system, or an appliance for heating water. This .perll does not mclude_loss to a tube,

. . transistor or similar electronic component.
This peril does not include loss caused by . .
or resulting from freezing except as 16. Volcanic Eruption other than loss caused
provided in the peril of freezing below. ?r{z mce:;‘thquake. land shock waves or

14, Freezing of a plumbing, heating, air '
conditioning or automatic fire protective
sprinkler system or of a household
appliance.

GENERAL EXCLUSIONS

1. ,We do not Insure for loss caused directly (2) water which backs up through

or.IndiréCtly by any of the following. Such sewers or dralns  or which

foss is excluded regardiéss of any other
cause or event contributing concurrently or
in any sequence to the foss.

a. Ordinance or Law, meaning enforce-
ment of any ordinance or law regulating
the use, construction, repair, or
demolition of a building or other
structure, unless specifically provided
under this policy.

b. Earth Movement, meaning earthquake
including land shock waves or tremors
before, during or after a volcanic
eruption; landslide; mine subsidence;
mudflow; earth sinking, rising or shifting;
unless direct loss by:

(1) fire;
(2) explosion; or

{3) breakage of glass or safety glazing
material which is part of a building,
storm door or storm window;

cnsues and then we will pay only for the
ensuing toss.

c. Water Damage, meaning:

(1) flood, surface water, waves, tidal
water, overflow of a body of water,
or spray from any of these, whether
or not driven by wind;

overflows from a sump; or

water below the surface of the
ground, including water which exerts
pressure on or seeps or leaks
through a  building, sidewalk,
driveway, foundation, swimming
pool or other structure,

Direct loss by fire or explosion resulting
from water damage Is covered.

Power Failure, meaning the failure of
power or other utility service if the
failure takes place off the Described
Location. But, if a Peril Insured Against
cnsues on the Described Location, we
will pay only for that ensuing loss.

e. Neglect, meaning your neglect to use all
reasonable means tc save and preserve
property at and after the time of a loss.

f. War, including undeclared war, civil war,
insurrection, rebellion, revolution,
warlike act by a military force or military
personnel, destruction or seizure or use
for a military purpose, and including any
consequence of any of these. Discharge
of a nuclear weapon will be deemed a
warlike act even if accidental,

g. Nuclear Hazard, to the extent set forth
in the Nuclear Hazard Clause of the
Conditions.

(3)
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hes :Intentional _Loss,  mearing any loss
- 'arislng ollt 6f any act committed:

(‘I) b_y or at the dtrectlon of you or any
persqn or organlzatlon named as an
addstlonal Insured; and

(2) With the intefit to cause a loss.

We do not insure for loss to property
described in Coverages A and B caused by
any of the following. However, any ensuing
loss to property described in Coverages A
and B not excluded or excepted in this
policy Is covered.

a. Weather conditions. However, this
exclusion only applies if weather
conditions contribute In any way with a
cause or event excluded in paragraph 1.
above to produce the loss;

b. Acts or decisions, including the failure

to act or decide, of any person, group,
orgamzauon or governmental body;

Faulty, madequate or defective;

(1) planning,  zoning,  development,
urveymg siting:

(2) " design ), € pecnf‘ ications, workmanship,
repair. ; ;gggstructlon,_ renovation,
'remodeling. gradmg, compaction; .

(3) materials used in repair, construc-
tion, renavation or remodeling; or

{4) maintenance;

of part or all of any property whether
on or off the Described Location.

CONDITIONS

Policy Period. This policy applies only to
loss which occurs during the policy period.
Insurable Interest and Limit of Liability.
Even if more than one person has an
insurable interest In the property covered,
we will not be liable in any one loss:

a. for an amount greater than the Interest
of a person insured under this policy; or

b. for more than the applicable limit of
liability.
Concealment or Fraud. The entire policy

will be void if, whether before or after a
loss, you have:

a. intentionally concealed or misrepre-
sented any material fact or
circumstance;

b. engaged in fraudulent conduct; or
c. made false statements;
relating to this insurance.

Your Duties After Loss. In case of a loss

to covered property, you must see that the

following are done:

a give prompt notice to us or our agent;

b. (1) protect the property from further
damage;

(2) make reasonable and necessary
repairs to protect the property; and

(3) keep an accurate record of repair
expenses;

C.

d.

e,

prepare an inventory of damaged
personal property showing the quantity,
description, actual cash value and
amount of loss. Attach all bills, receipts
and related documents that justify the
figures in the inventory;

as often as we reasonably require:
(1) show the damaged property;

(2) pravide us with records and
documents we request and permit us
to make copies; and

(3) submit to examination under oath,
while not in the presence of any
other named insured, and sign the
same;

send to us, within 60 days afier our
request, your signed, sworn proof of
loss which sets forth, to the best of
your knowledge and belief:

{1) the time and cause of loss;

{2) your Interest and that of all others in
the property involved and all liens on
the property:;

(3) other insurance which may cover the
loss;

(4) changes in title or occupancy of the
property during the term of the
policy:

(5} specifications of damaged buildings
and detailed repair estimates;

Copyright. Insurance Services Office, inc., 1988
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-(6)

(7}

the inventory of damaged personal
property described in 4c:

receipts  for  additional  living
expenses Incurred and records that
support the fair rental value loss.

5. toss Settiement. Covered property losses
are settled as follows:

a (1)
(2)

(3)

Personal property:

Awnings,  carpeting,  household
appliances, outdoor antennas and
outdoor equipment, whether or not
attached to buildings; and

Structures that are not buildings;

at acwal cash value at the time of loss
but not mare than the amount required
to repair or replace.

b. Buildings under Coverage A or B at
replacement cost without deduction for
depreciation, subject to the following:

)

(2)

If, at the time of lass, the amount of
insurance in this policy on the
damaged building Is 80% or more of
the full replacement cost of the
building immediately before the loss,
we will pay the cost to repair or
replace, after application of
deductible and without deduction for
depreciation, but not more than the
least of the following amounts:

{a) the limit of lkability under this
policy that applies to the building;

(b} the replacement cost of that part
of the building damaged for like
construction and use on the same
premises; or

(c} the necessary amount actually
spent 10 repair or replace the
damaged buliding. '

If, at the time of loss, the amount of
insurance in this policy on the
damaged building is less than 80% of
the full replacement cost of the
building Immediately before the loss,
we will pay the greater of the
following amounts, but not more
than the limit of liability under this
policy that applies to the building:

fa} the actual cash value of that part
of the building damaged; or

(b) that proportion of the cost to
repair or replace, after appli-
cation of deductible and without
deduction for depreciation, that
part of the bullding damaged,
which the total amount of
insurance in this policy on the
damaged building bears to 80%
of the replacement cost of the
building.

(3) To determine the amount of
insurance required to equal 80% of
the full replacement cost of the
building immediately before the loss,
do not include the value of:

{a} excavations, foundations, piers or
any supports which are below
the undersurface of the lowest
basement floor;

(b} those supports in (3} above which
are below the surface of the
ground inside the foundation
walls, if there is no basement;
and

{c) underground flues, pipes, wiring
and drains.

(4) We will pay no more than the actual
cash value of the damage unless:

(a) actual repair or replacement is
complete; or

{b) the cost to repair or replace the '
damage Is both:

{) less than 5% of the amount
of insurance in this policy on
the building; and

{ii) tess than $2500.

(S} You may disregard the replacement
cost loss settlement provisions and
make claim under this policy for loss
or damage to buildings on an actual
cash value basis. You may then make
claim within 180 days after loss for
any additional fiabllity on a
replacement cost basis.

6. Loss to a Pair or Set. In case of loss to a
pair or set we may elect to:

a.

repair or replace any part to restore the
pair or set to its value before the loss;
or

pay the difference between actual cash
vzlue of the property before and after
the loss.

Copyright, Insurance Services Office, Inc., 1988
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7.

10.

Glass Replacement. Loss for damage to
glass caused by a Peril Insured Against will
be settled on the basis of replacement with
safety glazing materials when required by
ordinance or law.

Appraisal. If you and we fail to agree on
the amount of loss, either may demand an
appraisal of the loss. In this event, each
party will choose a competent appraiser
within 20 days after recelving a written
request from the other. The two appraisers
will choose an umpire. If they cannot agree
upon an umpire within 15 days, you or we
may request that the choice be made by a

Jjudge of a court of record in the state’

where the Described Location Is located.
The eppraisers will separately set the
amount of loss. If the appraisers submit a
written report of an agreement to us, the
amount agreed upon will be the amount of
loss. If they fail to agree, they will submit
their differences to the umpire. A decision
agreed to by any two will set the amount of
loss.

Each party will:
a. pay its own appraiser; and

b. bear the other expenses of the appraisal
and umpire equally.

Other Insurance. If property covered by
this policy is also covered by other fire
insurance, we will pay only the proportion
of a loss caused by any peril insured against
under this policy that the limit of liability
applying under this policy bears to the total
amount of fire insurance covering tha
property.

Subrogation. You may waive in writing
before a loss all rights of recovery against
any person. If not waived, we may require
an assignment of rights of recovery for a
loss to the extent that payment is made by
us.

If an assignment Is sought, the person
insured must sign and deliver all related
papers and coaperate with us.

. Suit Against Us. No action can be brought

unless the policy provisions have been
complied with and the action is started
within one year after the date of loss.

12. Our Option.

13.

4.

15.

~——

If we give you written notice
within 30 days after we receive your
signed, sworn proof of loss, we may repair
or replace any part of the damaged
property with like property.

Loss Payment. We will adjust all losses
with you. We will pay you unless some
other person is named in the policy or Is
legally entitled to receive payment Loss will
be payable 60 days after we receive your
proof of lass and:

a. reach an egreement with you;
b. there is an entry of a final judgment; or

c. there is a filing of an appraisal award
with us.

Abandonment of Property. We need not
accept any property abandoned by you.

Maortgage Clause.
The word "mortgagee” includes trustee,

If a mortgagee is named in this policy, any
loss payable under Coverage A or B will be
paid to the mortgagee and you, as interests
appear. If more than one morigagee Is
named, the order of payment will be the
same as the order of precedence of the
mortgages.

If we deny your claim, that denial will not
apply to 2 valid claim of the mortgagee, if
the mortgagee:

3. notifies us of any change in ownership,
occupancy or substantial change In risk
of which the mortgagee is aware;

b, pays any premium due under this policy
on demand If you have neglected to pay
the premium; and

c. submits a signed, sworn statement of
loss within 60 days after receiving
notice from us of your failure to do so.
Policy conditions relating to Appraisal,
Suit Against Us and Loss Payment apply
to the mortgagee.

If we decide to cancel or not to renew this
policy, the mortgagee will be notified at
least 10 days before the date cancellation
or nonrenewal takes effect.

If we pay the mortgagee for any loss and
deny payment to you:

Copyright, Insurance Services Office, Inc., 1988
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16.

17.

a. we are subrogated to sll the rights of
the mortgagee granted under the
mortgage on the property; or

b. at our option, we may pay to the
mortgagee the whole principal on the
mortgage plus any accrued interest In
this event, we will receive a full
assignment and transfer of the
mortgage and all securities held as
collateral to the mortgage debt.

Subrogation will not impair the right of the
mortgagee to recover the full amount of the
mortgagee’s claim.

No Benefit to Bailee. We will not
recognize any assignment or grant any
coverage that benefits a person or
organization hoiding, storing or moving
property for a fee regardless of any other
provision of this policy.

Cancellation.

a. You may cancel this policy at any time
by returning it to us or by letting us
know in writing of the date canceliation
is to take effect.

b. We may cancel this policy only for the
reasons stated below by letting you
know In writing of the date cancellation
takes effect. This canceliation notice
may be delivered to you, or mailed to
you at your mailing address shown in the
Declarations.

Proof of mailing will be sufficient proof
of notice.

(1) When you have not paid the
premium, we may cancel at any time
by fetting you know at least 10 days
before the date cancellation takes
effect

(2) When this policy has been in effect

for less than 60 days and is not a

renewal with us, we may cancel for
any reason by letting you know at
least 10 days before the date
cancellation takes effect.

(3) When this policy has been in effect
for 60 days or more, or at any time
if it is a renewa!l with us, we may
cancel:

(a) if there has been a material
misrepresentation of fact which

18.

19.

20.

21.

if known to- us would, have
caused us not to issue the policy;
or

(b) if the risk has changed substan-
tially since the policy was issued.

This can be done by letting you
know at least 30 days before the
date cancellation takes effect

(4) When this policy is written for a
pericd of more than one yesr, we
may cancel for any reason at
anniversary by letting you know at
least 30 days before the date
cancellation takes effect.

c. When this policy is cancelled, the
premlum for the period from the date
of cancellation to the expiration date will
be refunded pro rata.

d If the return premium is not refunded
with the notice of cancellation or when
this policy is returned to us, we will
refund it within a reasonable time after
the date canceliation takes effect.

Non-Renewal. We may elect not to renew
this policy. We may do so by delivering to
you, or mailing to you st your mailing
address shown in the Declarations, written
notice at least 30 days before the
expiration date of this policy. Proof of
mailing will be sufficient proof of notice.

Liberalization Clause, If we make a
change which broadens coverage under this
edition of our policy without additional
premium charge, that change will
automatically apply to your insurance as of
the date we implement the change in your
state, provided that this implementation date
falls within 60 days prior to or during the
policy periad stated in the Declarations.

This Liberalization Clause does not apply to
changes implemented through Introduction
of a subsequent edition of our policy.

Waiver or Change of Policy Provisions.
A waiver or change of a provision of this
policy must be in writing by us to be valid.
Our request for an appraisal or examination
will not waive any of our rights.

Assignment. Assignment of this policy will
not be valid unless we give our written
consent
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Matthew L. Walters, ISB # 6599 DEC 31 2010

Craig R. Yabui, ISB # 7706 : CH, Clerk
’ STOPHER D. RICH,
ELAM & BURKE, P.A. O Gy SANTIAO BARRIGS

251 East Front Street, Suite 300
Post Office Box 1539

Boise, Idaho 83701-1539
Telephone: (208) 343-5454
Facsimile: (208) 384-5844

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAMMIE L. FISHER,
Case No. CV-0OC-1508979

Plaintiff,
DEFENDANT’S MOTION FOR
VSs. SUMMARY JUDGMENT
GARRISON PROPERTY AND CASUALTY
INSURANCE COMPANY,
Defendant.

Defendant Garrison Property and Casualty Insurance Company (“Garrison™), by and
through its attorneys of record, Elam & Burke, P.A., and pursuant to Rule 56 of the Idaho Rules
of Civil Procedure, respectfully moves this Court for summary judgment in favor of Garrison on
the grounds and for the reasons that there is no genuine issue of material fact, and Garrison is
entitled to judgment as a matter of law.

This Motion is made and based upon the records, files, and pleadings in the

above-entitled matter, together with the Memorandum in Support of Motion for Summary

Judgment and the supporting affidavit filed contemporaneously herewith.

DEFENDANT’S MOTION FOR SUMMARY JUDGMENT - 1
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DATED this 3% day of December, 2015.

ELAM & BURKE, P.A.

By: /

Craig R. Y&6ui, Of the Firm
Attorneys for Defendant

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on this _ ‘\*day of December, 2015, I caused a true and
correct copy of the above and foregoing instrument to be served upon the following in the
manner indicated below:

James G. Reid [ ] U.S. Mail
Jennifer Reid Mahoney [\/% Hand Delivery
KAUFMAN REID, PLLC [ ] Federal Express
1211 W. Myrtle St., Ste. 350 [ ] ViaFacsimile

Boise, Idaho 83702

Y

Craig R. YAbui

4834-4618-9612,v. 1

DEFENDANT’S MOTION FOR SUMMARY JUDGMENT - 2
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0 AM e, S <O
Matthew L. Walters, ISB # 6599
Craig R. Yabui, ISB # 7706 DEC 3 1 2015
ELAM & BURKE, P.A. CHRISTOPHER D, RICH, Clerk
251 East Front Street, Suite 300 8y SANT:;:GO BARRIOS

PUTY

Post Office Box 1539
Boise, Idaho 83701-1539
Telephone: (208) 343-5454
Facsimile: (208) 384-5844

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAMMIE L. FISHER,
Plaintift, Case No. CV-0C-1508979
AFFIDAVIT OF CRAIGR. YABUI IN
vs. SUPPORT OF DEFENDANT’S MOTION
GARRISON PROPERTY AND CASUALTY FOR SUMMARY JUDGMENT
INSURANCE COMPANY,
Defendant.

STATE OF IDAHO )
) ss.
County of Ada )
CRAIG R. YABUI, being first duly sworn, deposes and says as follows:
1. I am an attorney with the firm of Elam & Burke, P.A., and am one of the
attorneys for the Defendant in the above-entitled action.
2. I am familiar with the files generated in this action, have knowledge of the

contents thereof, and make this affidavit based upon my personal knowledge in support of

Defendant’s Motion for Summary Judgment filed concurrently herewith.

AFFIDAVIT OF CRAIG R. YABUI IN SUPPORT OF DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT - 1
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3. From March 8, 2012, to March 8, 2013, Plaintiff Shammie Fisher had an

insurance policy with Defendant Garrison Property and Casualty Insurance Company on the real

property at issue in the above-captioned matter. Attached hereto as “Exhibit A” is a true and

correct copy of the declarations page for the policy in effect during those dates.

4, On September 30, 2015, Ms. Fisher served Plaintiff’s Responses to Defendant’s
First Set of Interrogatories, Requests for Production of Documents and Requests for Admission
to Defendant [sic] (“Plaintiff’s Written Discovery Responses™). Attached hereto as “Exhibit B”

is a true and correct copy of Plaintiff’s Written Discovery Responses.

5. On October 8, 2015, Ms. Fisher served Plaintiff’s First Supplemental Responses
to Defendant’s First Set of Interrogatories, Requests for Production of Documents and Requests
for Admission to Defendant [sic] (“Plaintiff’s Supplemental Written Discovery Responses™).

Attached hereto as “Exhibit C” are true and correct copies of documents bates labeled Fisher 82,

84,90, 116, 118-119, and 126 produced with Plaintiff’s Supplemental Written Discovery

Responses.

h
DATED this 50\' day of Decembey

Cralgy( Yabui
SUBSCRI];EDANQEZVORN to before me this%to day of December, 2015.

. - .-;I:jo) .
i & éoTA@y":., 74@0)’/
EXE wee TKE Notary Public for Idaho
% % gt F My Commission Expires: J //d’ /9@/%
B |

AFFIDAVIT OF CRAIG R. YABUI IN SUPPORT OF DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT - 2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ﬁ@' day of December, 2015, I caused a true and
correct copy of the above and foregoing instrument to be served upon the following in the
manner indicated below:

James G. Reid [\) U.S. Mail
Jennifer Reid Mahoney [V] Hand Delivery
KAUFMAN REID, PLLC [ ] Federal Express
1211 W. Myrtle St., Ste. 350 [ ] ViaFacsimile

Boise, Idaho 83702

Craig lyﬁbui

4845-3874-0268, v. 1

AFFIDAVIT OF CRAIG R. YABUI IN SUPPORT OF DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT - 3
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DAGE 3

\& GARRISON PROPERTVY AND CASUALTY INSURANCE COMPANY MALL MACH-1
% § 9800 Fredericksburg Road — San Antonio, Texas 78288

@
USAA DWELLING POLICY

THIS Declarations replaces all prior Declarations, if any.
Insured's Name and Mailing Address Policy Number

SHAMMIE L FISHER

13534 W BCORN ST GAR 01634 13 15 B80A

BOISE ID 83713-0874

POLICY PERIOD: 12:01 A.M. Standard Time Fom 03-08-12 To 03-08-13 1 Year

at the Described Location

Named Insured: SHAMMIE L FISHER
Described Location:
2510 N 34TH ST
BOISE, ADA, ID

Legal Description:
This insurance applies to the Described Location, Coverage for which a Limit of Liability is shown and Perils Insured Against
for which a Premium is stated.

83703-5528

PERIS FIRE OR EXTENDED SPECIAL
INSURED AGAINST LIGHTNING COVERAGE FORM
PREVILV $140.76 $181.88 $188.62
TOTAL ANNUAL PREMIUM $535.76

Coverages Limit of Liability
A. DWELLING $172,000
L. PERSONAL LIABILITY $300,000
M. MEDICAL PAYMENTS $5, 000

in case of loss under this policy we cover only that part of the loss over the deductible stated.

DEDUCTBLES) $500

Form and Endorsements made a part of this policy at time of issue:

DP 00 03 (07-88); DL 24 01 (12-02}); DL 24 11 (12-02); DL 24 14 (12-02); DP FLDA3 (01-07)
DE ID (10-06); DP 04 LA (03-08); DP-978 (07-00); ESA (02-05); FI-MLD89 (08-03)

MORTGAGEE

AMERICA'S SERVICING COMPANY
ITS SUCCESSORS AND/OR ASSIGNS
PO BOX 5106

SPRINGFIELD, OH 45501-5106

In WITNESS WHEREOF, this palicy is signedon 03-07-12

Steven Alan Benneft, Secretary
DP-D Ed. 1-89

LOAN NUMBER: 1205093993

Stuart Parker, President R x
EXHIBIT A

[P

[ USAA Confidential ]
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SEP 3
0
JAMES G. REID, ISB # 1372 2015

JENNIFER REID MAHONEY, ISB # 5207
KAUFMAN REID, PLLC ,

1211 W. Myrtle St., Suite 350

Boise, Idaho 83702

Telephone: (208) 342-4591

Facsimile: (208) 342-4657

E-mail: jreid@krlawboise.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAMMIE L. FISHER; Case No. CV OC 1508979
Plaintiff,
Vs, PLAINTIFF’S RESPONSES TO
DEFENDANT’S FIRST SET OF
GARRISON PROPERTY AND INTERROGATORIES, REQUESTS FOR

CASUALTY INSURANCE COMPANY; PRODUCTION OF DOCUMENTS AND
REQUESTS FOR ADMISSIONS TO
Defendant. DEFENDANT

COMES NOW Plaintiff, Shammie L. Fisher, by and through undersigned counsel of
record, and answer and respond to Defendant’s First Set of Interrogatories, Requests for
Production of Documents and Requests for Admissions as follows:

GENERAL STATEMENT
Plaintiff provides this response to each request in Defendant’s First Set of 'Interrogatories,

Requests for Production of Documents and Requests for Admissions. These responses are made

]

PLAINTIFF’S RESPONSES TO DEFENDANT’S FIRST SET OF INTERROGATORIES,
REQUESTS FOR PRODUCTION OF DOCUMENTS AND REQUESTS FOR ADMISSION

TO DEFENDANT - 1
: l EXHiBbH 85 \r
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solely for the purpose of this action. Each response is subject to all objections as to competence,
relevance, materiality, propriety and admissibility, and to any and all other objections on any
grounds that would require the exclusion of any statements contained herein if such request for
the production of documents were asked of, or statements contained herein were made by, a
witness testifying in court, all of which objections and grounds are hereby expressly reserved and
may be interposed at the time 6f trial. |

The following résponées are based upon information and writings presently available to‘
and located by the Plaintiff and her counsel. Plaintiff has not completed investigation of the facts
relating t§ this case, has not completed discovery in this action, and has not completed
preparation for trial. The documents that will be produced in response to these Requests are
those documents which were located upon reasonable search of Plaintiff’s files as they are kept
in the ordinary course, and the files of those individuals most likely to have responsive
documents which were located upon reasonable search of Plaintiff’s files as they are kep(t in the
ordinary course, and the files of those individuals most likely to have responsive documents.
Plaintiff objects to these Requests to the extent that any Request calls for a search of all files or
all locations of the Plaintiff. The Responses given herein are without prejudice to Plaintiff’s
right to produce any subsequently discovered documents or to revise these Responses if further
discovery so indicates.

Theée responses shall not be deemed to constitute admissions (i) that any particular
document or thing exists, is relevant, non-privileged, or admissible in evidence, or (ii) that any

statement or characterization in the Requests is accurate or complete.

PLAINTIFF’S RESPONSES TO DEFENDANT’S FIRST SET OF INTERROGATORIES,
REQUESTS FOR PRODUCTION OF DOCUMENTS AND REQUESTS FOR ADMISSION
TO DEFENDANT - 2
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Documents that are being produced by the Plaintiff in response to these Requests will be
made available to counsel for copying and inspection at the undersigned’s office at a date and
time mutually agreeable to the parties. Or, if requested, copies of documents being produced can

be delivered, without inspection, subject to reimbursement for reasonable and necessary costs of

production.
GENERAL OBJECTIONS
1. Plaintiff object to Defendant’s Interrogatories, Requests for Production of

Documents and Requests for Admissions to the extent that they seek information already in the
possession of Defendant or in the possession of third parties from which such information may
be more readily and/or cost effectively obtained. Such Interrogatories and Requests are designed
for no other purpose than to burden and harass the Plaintiff; therefore, they are improper.

2, Plaintiff objects to Defendant’s Interrogatories and Requests for Production to the
extent that they purport to require the Plaintiff to provide detailed information in a form or
manner not required by the Idaho Rules of Civil Procedure.

3. Plaintiff objects to Defendant’s Interrogatories and Requests for Production of
Documents to the extent that they seek documents or information protected by (a) by the
attorney/client privilege, (b) under the work produce doctrine, under the exceptions to discovery
set forth in the Idaho Rules of Civil Procedure, the Idaho Rules of Evidence or other rules
applicable to this action, (d) by state or federal statutes and regulations, and/or () due to their
confidential nature or the confidential information contained herein.

4. . Plaintiff objects to Defendant’s Interrogatories pursuant to Rule 33(d) of the Idaho

PLAINTIFF’S RESPONSES TO DEFENDANT’S FIRST SET OF INTERROGATORIES,
REQUESTS FOR PRODUCTION OF DOCUMENTS AND REQUESTS FOR ADMISSION
TO DEFENDANT - 3
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Rules of Civil Procedure to the extent that they purport to require the Plaintiff to repeat in
detailed narrative form information which can be derived or ascertained from the medical,
business, or other records of the Plaintiff. An undertaking of such nature is not only unnecessary,
wasteful and duplicative, but also is designed to burden and harass the Plaintiff. The burden of
deriving or ascertaining the answers to these Interrogatories is substantially the same or less for
Defendant based on a review of the applicable documents.

5. Plaintiff objects to Defendant’s Interrogatories and Request for Production of
Documents to the extent they seek the identification, description or contents of documents not
within Plaintiff’s possession, custody or control.

6. Plaintiff objects to Defendant’s Interrogatories, Requests for Production of
Documents and Requests for Admissions to the extent they purport to seek information beyond
the scope of the Complaint filed in this action. Plaintiff further objects to Defendant’s
Interrogatories, Réquests for Production of Documents and Requests for Admission to the extent
they purpoft to elicit information that is confidential and proprietary, not relevant to any issue in
this action, or not reasonably calculated to lead to the discovery of admissible evidence.

7. Plaintiff objects to Defendant’s Interrogatories, Requests for Production of
Documents and Requests for Admissions to the extent that any particular request contained
therein is unduly burdensome, vague, ambiguous, overbroad, unintelligible or lacking specificity
required by the Idaho Rules of Civil Procedure.

8. Plaintiff objects to Defendant’s Interrogatories, Requests for Production of

Documents and Requests for Admissions to the extent they are duplicative, cumulative, and

PLAINTIFF’S RESPONSES TO DEFENDANT’S FIRST SET OF INTERROGATORIES,
REQUESTS FOR PRODUCTION OF DOCUMENTS AND REQUESTS FOR ADMISSION
TO DEFENDANT - 4

000159



redundant or seek to elicit repetitive information.

9. Plaintiff objects to Defendant’s Interrogatories, Requests for Production of
Documents and Requests for Admissions to the extent they purport to require the Plaintiff to
apply or set forth conclusions of law to ultimate issues for trial and/or to apply the law to facts as
presently known.

10.  All responses set forth below are subject to and without waiving any of the
foregoing general objections and to the other more specific objections set forth below. The
Plaintiff will not in every instance repeat or specifically incorporate these objections although
they are intended to apply throughout.

11.  The Pléintiﬁ’s response to any of these discovery requests does not constitute a
waiver of its right to object to any future, additional or supplemental requests covering the same
or similar subject matter.

INTERROGATORIES

INTERROGATORY NO. 1: Please state the name, address, and telephone number of
each and every person known to you who has knowledge of, or who purports to have any
knowledge of, any of the facts surrounding the allegations in the Amended Complaint, By this
interrogatofy, Defendant seeks the names, addresses, and telephone numbers of all possible
witnesses who have any knowledge of all facts pertinent to both damages and liability.

ANSWER: The following persons may have knowledge of the facts in this matter:

1. Plaintiff, Shammie Fisher, contact throflgh counsel.

2. Michael Royce, contact through counsel.

PLAINTIFF’S RESPONSES TO DEFENDANT’S FIRST SET OF INTERROGATORIES,
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3. Stacie Cudmore States, Keller Williams Real Estate, 1065 S Allante Ave, Boise,
ID, 83709, (208) 672-9000.
4. Van States, Keller Williams Real Estate, 1065 S Allante Ave, Boise, ID, 83709,
(208) 391-5331.

5. Cindy Mclnnis, (208) 867-6857.

6. Joe Venneman, City of Boise, (208) 794-1193.

7. Ron Reynoso, last known telephone (208) 713-7993; (208) 863-9727.

Discovery is ongoing and this Response will be supplemented as additional persons with
knowledge become known to Plaintiff.

INTERROGATORY NO. 2: Please provide all known addresses, telephone numbers
and email addresses for Ron Reynoso or Reynoso Tile & Construction.

ANSWER: Plaintiff does not have any contact information for Ron Reynoso, with the
exception of his last known telephone numbers, provided above.

INTERROGATORY NO. 3: Please provide the month and year when you first met or
communications with Ron Reynoso or Reynoso Tile & Construction.

ANSWER: Plaintiff first communicated with Ron Reynoso in épproximately January
2012. |

INTERROGATORY NO. 4; Please provide the month and year when you reviewed the
building/architect plans Ron Reynoso used, or intended to use, in relation to the real property
located at 2510 North 34" Street, Boise, Idaho (the “Property™).

ANSWER: Plaintiff has never reviewed or been provided any building/architect plans by
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Ron Reynoso.
REQUESTS FOR PRODUCTION

REQUEST FOR PRODUCTION NO. 1: Please produce copies of all documents you
allege support the allegations sét for in the Amended Complaint.

RESPONSE: Plaintiff objects to this Request to the extent it seeks information protected
by the attorney-client privilege and/ or work product doctrine. Without waiving said objection,
see attached documents.

REQUEST FOR PRODUCTION NO. 2: Please produce copies of all written
communications between you and your spouse and Ron Reynoso and his agents over the past five
years. Please refer above for the definition of “communications.”

RESPONSE: See attached.

REQUEST FOR PRODUCT}ON NO. 3: Please produce copies of all “monthly
updates” provided to you or your spouse by Ron Reynoso as required under the RE-21 Real
Estate Purchase and Sale Agreement and its addenda. If any “monthly updates” were verbal,
please identify the date and substance of any such verbal “monthly update.”

RESPONSE: Copies of texts between Plaintiff and Ron Reynoso are attached.

REQUEST FOR PRODUCTION NO. 4: Please produce copies of all written
agreements between you and Ron Reynoso concerning the Property.

RESPONSE: See attached.

REQUEST FOR PRODUCTION NO. S: Please produce copies of all permits issues by

the City of Boise Planning & Development Services department for the Property from January 1,
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2012, to the present.

RESPONSE: See attached.

REQUEST FOR PRODUCTION NO. 6: Please produce copies of all building/architect
plans provided to you by Ron Reynoso for the Property. |

RESPONSE: Plaintiff was never provided any building/architect plans by Ron Reynoso
for the Property.

REQUEST FOR PRODUCTION NO. 7: Please produce copies of any
building/architect plans you had commissioned for use by Ron Reynoso for the Property.

RESPONSE: Plaintiff did not have any building/architect plans commissioned for use by
Ron Reynoso for the Property. |

REQUEST FOR PRODUCTION NO. 8: Other than communications with your
attorneys, please produce copies of all written communications of any kind between you and any
person or entity in relations to the construction being performed at the Property. This request
includes, but is not limited to, any written communications with neighbors, realtors, and friends.
Please refer above for the definition of “communications.”

RESPONSE: See attached.

| REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 1: Admit that, to you personal knowledge, Ron
Reynoso maintained a separate residence and never resided at the Property.

RESPONSE: Deny.

REQUEST FOR ADMISSION NO. 2: Admit that, as of January 23, 2012, you knew

PLAINTIFF’S RESPONSES TO DEFENDANT’S FIRST SET OF INTERROGATORIES,
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that Mr. Reynoso planned to make renovations or improvements to the Property. If you deny this
request for admission, please identify the date when you became aware of these facts.

RESPONSE: Deny. As of January 25, 2012, Plaintiff was only aware that Reynoso was
going to make “certain improvements” to the property as detailed in the Affidavit of Shammie
Fisher, filed in this matter.

REQUEST FOR ADMISSION NO. 3: Admit that, as of January 23, 2012, you
consented to Mr. Reynoso making renovations or improvements to the Property. If you deny this
request for admission, please identify the date when you consented to Mr. Reynoso making
renovations or improvements to the Property.

RESPONSE: Deny. As of January 25, 2012, Plaintiff was only aware that Reynoso was
going to make “certain improvements” to the property as detailed in the Affidavit of Shammie
Fisher, filed in this matter. Plaintiff never did consent to Reynoso making any renovations.
After Reynoso destroyed the residence, Plaintiff consented to allowing him time to fix the
damage he had caused to the Property.

REQUEST FOR ADMISSION NO. 4: Admit that within “the first two months” of
executing the “contract for lease to own” with Ron Reynoso you knew that the dwelling located
at 2510 North 34" Street, Boise, Idaho “had been leveled.”

RESPONSE: Admit. |

REQUEST FOR ADMISSION NQ. 5: Admit that when you learned that the dwelling
located at 2510 North 34" Street, Boise, Idaho “Had been leveled” you did not declare Ron

Reynoso to be in breach of any agreement with him.
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RESPONSE: Admit. Plaintiff did not declare him in default of the agreement because
he promised to fix the damage he had caused and he continued to make rent payments under the
agreement.

REQUEST FOR ADMISSION NO. 6: Admit that once you learned that the dwelling
located at 2510 North 34" Street, Boise, [daho “had been leveled” you consented to him
continuing the renovations or improvements to the property.

RESPONSE: Admit only that after Ron Reynoso leveled the Property, Plaintiff agreed to
allow him time to attempt to fix the damage.

REQUEST FOR ADMISSION NO. 7: Admit that you are making a claim for personal
property under Cover C.

RESPONSE: Admit that Plaintiff is making a claim for attached fixtures, which she
believes are covered under Coverage A. To the extent that Coverage C may apply to those
fixtures, Plaintiff is making a claim under Coverage C.

REQUEST FOR ADMISSION NO. 8: Admit that prior to September 2013, neither you
nor your agents provided notice to Defendant that you conside;ed the destruction of the dwelling
located at 2510 North 34" Street, Boise, Idaho to constitute a loss under any insurance policy.

RESPONSE: Admit.

REQUEST FOR ADMISSION NO. 9: Admit that, regardless of the State of repair at
this time of the Property, if Ron Reynoso had closed on the “contract for lease to own,” you
would not have made a claim of loss with Defendant.

RESPONSE: Admit. Plaintiff would no longer have owned the Property and would not
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have been permitted to make a claim under the Policy.

REQUEST FOR ADMISSI‘ON NQ. 10: Admit you knew City of Boise Building Permit

No. BL012-00844 had been issued for the Property.
RESPONSE: Deny.

REQUEST FOR ADMISSION NO. 11: Admit you never objected to the issuance of

City of Boise Building Permit No. BL012-00844 before or afler il was issued.
RESPONSE: Deny.
DATED this ﬁday of September, 2015.
Kauf wan Reid, PLLC

/
By: P aw

Jameg' G. Reid

STATE OF /Mty )
County of A5 )

)ss.

The undersigned, being first duly sworn, says that the facts set forth in the foregoing
Answer and Responses are true, accurate, and complete to. the best of the undersigned’s

knowledge and belief.

Shammie Fisher

SUBSCRIBED AND SWORN to before me this . { ) day of é‘Q , 2001.
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JAMES G. REID, ISB # 1372

JENNIFER REID MAHONEY, ISB # 5207
KAUFMAN REID, PLLC

1211 W. Myrtle St., Suite 350

Boise, Idaho 83702

Telephone: (208) 342-4591

Facsimile: (208) 342-4657

E-mail: jreid@krlawboise.com

Attorneys for Plaintiff
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAMMIE L. FISHER;
Plaintiff,
Vs,

GARRISON PROPERTY AND
CASUALTY INSURANCE COMPANY;

Defendant.

Case No. CV OC 1508979

PLAINTIFF’S FIRST SUPPLEMENTAL
RESPONSES TO DEFENDANT’S FIRST
SET OF INTERROGATORIES,
REQUESTS FOR PRODUCTION OF
DOCUMENTS AND REQUESTS FOR
ADMISSIONS TO DEFENDANT

COMES NOW the Plaintiff, by and through her attorneys of record, Kaufman Reid.

PLLC, and hereby supplements her response

to Plaintiff’s First Set of Interrogatories, Requests

for Production of Documents and Requests for Admission as follows:

REQUEST FOR PRODUCTION NO. 2: Please produce copies of all written

communications between you and your spouse and Ron Reynoso and his agents over the past five

vears. Please refer above for the definition of “communications™

PLAINTIFF'S FIRST SUPPLEMENTAL RESPONSES TO DEFENDANT’S FIRST SET OF
INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS AND
REQUESTS FOR ADMISSIONS TO DEFENDANT - 1
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Jdun 8, 2012, 7:44 PM

Hi Ron, 1 rec'd a letler
today from low's for
concrete. It stales a lien

on the property if it is not
paid in 5 days. Total
owed is §1,424.94.

Jun 10, 2012, 9:47 AM

Hi Ron, I rec’'d a letter on
friday from low's for
concrete. It states a lien

will be put on the
property if it is not paid
in 5 days. Total owed is
$1,424.94.

Jun 10, 2012, 5:20 PM

Sorry it will be paid
tommorrow had an

wlaniiaaiblaalandaviual;mse
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Jun 10, 2012, 5:20 PM

Sorry it will be paid
tommorrow had an
Issue with a lender being
on time

dJun 14, 2012, 9:19 PM

Saw a sign that said a
stop work order issued.

Just checking to make
sure all is good.

Jul 3, 2012, 9:45 AM

Rent due nlease!

Jul 7, 2012, 12:04 PM

Shammie li-‘have at
least 500 wed. Shouid |
Just bring that wed?

~Good_chanca.lll hava it. .
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Sep 7, 2012, 12:26 PM

Shammie will drop off
Mon. thankr

Sap 7, 2012, 2:48 PM

Hows progress going

with the house?

We start framing middle
next week. Car accdt put
me out of work 4 5 wks.
Was going 2 put on the
market oct 1st now mid
nov maybe sooner

Sorry to hear about ur

accident.. Glad ur ok:)

Lady ran a red lite 28th
. state at noon 7/21 glad i
wasn. t.killed .
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Mar 18, 2013, 5:13 PM

Got check today. Thank

u!

Cool. What r ur thoughts
on the house ins thing?

it's already included in
my mortgage which
comes out every 1st.
Right now the coverage
iar exceeds what is

currently there. As more
gets built, | will increase
it, but it's easier for me
not to have to worry
about it.

Awesome

Apr §, 2013, 3:56 PM
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Apr 20, 2013, 9:15 AM

Shammie Putting 500 in
2dayr mail. Hope u and
ur baby girl r well.

Apr 25, 2013, 8:48 PM

U should get it tomw
Shammie

Apr 28, 2013, 9:17 AM
Just checking 2 ¢ r u ok?

May 16, 2013, 6:13 PM

Hi Ron, just checking on
rent this month. Also

how are things
progressing on the
house?

.tneed_theloan/.also.
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May 16, 2013, 6:13 PM

Hi Ron, just checking on
rent this month. Also

how are things
progressing on the
house?

t need the loan/ also
very possible. | m still
giving u 5k either way.

Was dropping 700in
mibx in morning. Other
300 next Tues. Been
back little over a wk.
getting ready to frame
2nd fir/already
started.Plan on putting
the

roof on in 2 wks/around .
Mem day. Working w
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Jul 5, 2013, 9:25 PM

When do u get back into
town? Can we get

together and go over ur
thoughts with the
house?

Hoping late next wk.
Yes.on the meeting. Can
my invstr realtr john
hueger come

U bet! Also | noticed
tonight that some if ur

walis r missing that u out
up on the house.

Jul 6, 2013, 2:00 PM

The archt drew two story
walls for entry. | changed
_itthru_citv and_cut them. _
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Matthew L. Walters, ISB # 6599 DEC 31 208

Craig R. Yabui, ISB # 7706 CH

ELAM & BURKE, P.A. ”5'2‘2’?#5\23 éﬁ&%‘fé? for
251 East Front Street, Suite 300 DepuTy

Post Office Box 1539

Boise, Idaho 83701-1539

Telephone: (208) 343-5454

Facsimile: (208) 384-5844

Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAMMIE L. FISHER,
Plaintiff, Case No. CV-OC-1508979
MEMORANDUM IN SUPPORT OF
vs. DEFENDANT’S MOTION FOR
GARRISON PROPERTY AND CASUALTY | SUMMARY JUDGMENT AND IN
NSURANCE COMPANY OPPOSITION TO PLAINTIFF’S MOTION
NCE ’ FOR PARTIAL SUMMARY JUDGMENT
Defendant.

I. INTRODUCTION

Defendant Garrison Property and Casualty Insurance Company (“Garrison”), by and
through its counsel of ;ecord, Elam & Burke P.A., submits this Memorandum in Support of
Defendant’s Motion for Summary Judgment and in Opposition to Plaintiff’s Motion for Partial
Summary Judgment. Garrison seeks an Order denying Ms. Fisher’s motion and granting
judgment in its favor on all causes of action set forth in Ms. Fisher’s Amended Complaint and
Demand for Jury Trial (“Amended Complaint”).

Ms. Fisher alleges two causes of action against Garrison: (1) breach of contract; and

(2) breach of the covenant of good faith and fair dealing. The dispositive issue to both causes of
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action and Ms. Fisher’s Motion for Partial Summary Judgment is whether there is coverage for
her claimed loss. The answer to this question is no. This is not a case where Ms. Fisher
discovered damage caused by a tenant and immediately made a claim with her insurer. Instead,
this is a case where Ms. Fisher entered into an agreement with her tenant that expressly provided
for the tenant making improvements to the property and when those improvements were not
completed over sixteen months later, Ms. Fisher decided to make a claim under her insurance
policy. Coverage for that type of risk is not what Ms. Fisher contracted for with Garrison and,
regardless of how Ms. Fisher attempts to frame the facts, coverage is not available.

II. BACKGROUND

In February 2012, Ms. Fisher (as seller) and Ron Reynoso (as buyer) executed a Real
Estate Purchase and Sale Agreement, along with addenda (collectively the “Sales Contract™), in
relation to Ms. Fisher’s home located at 2510 N. 34th Street, Boise, Idaho (the “Property™). (See
Affidavit of Shammie L. Fisher in Suppbrt of Motion for Partial Summary Judgment (“Fisher
Affidavit”), Ex. A.) The Sales Contract established a lease-to-own arrangement for a one-year
period with the option for a six-month extension. (See Amended Complaint, § 10; Fisher
Affidavit, Ex. A.) Addendum # LP to the Sales Contract provides as follows:

9.) Buyer intends to make certain improvements to the property upon

possession, with the intent to sell the property for a profit which might be prior to

the end of the lease period. The buyer is required to give a monthly update for

plans/upgrades. Buyer may market the property for resale prior to the end of the

rental period with the intent to sell the property.
(Fisher Affidavit, Ex. A.)

According to Ms. Fisher, “[w]ithin the first two months, Plaintiff was notified that the

entire home had been leveled by Mr. Reynosa [sic], destroying both the structure and the fixtures

therein.” (Memorandum in Support of Motion for Partial Summary Judgment (“Fisher
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Memorandum™), p. 2.) Upon notice that “both the structure and fixtures therein” had been
destroyed, Ms. Fisher did not make a claim with Garrison.! At the time, Ms. Fisher had a policy
with Garrison with effective dates of “03-08-12 TO 03-08-13.” (Yabui Affidavit, Ex. A.) Ms.
Fisher also did not eject Mr. Reynoso from the Property or declare a breach of the Sales
Contract. (Yabui Affidavit, Ex. B.) Instead, she continued receiving rent from Mr. Reynoso

through June 2013 and monitored his progress on the Property:

Jun B, 2012, 7:44 PM

I (Affidavit of Craig R. Yabui in Support of Motion for Summary Judgment (“Yabui Affidavit”),
Ex. B, Response to Request for Admission No. 8) (“‘REQUEST FOR ADMISSION NO. 8:
Admit that prior to September 2013, neither you nor your agents provided notice to Defendant
that you considered the destruction of the dwelling located at 2510 North 34™ Street, Boise,
Idaho to constitute a loss under any insurance policy. RESPONSE: Admit.” (emphasis in
original). '
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Sep 7,2012, 2:48 PM

Cool. What r ur thoughts
on the house ins thing?

A0V
tar'excgeds

Aweasome

May 16, 2013, 6:13 PM
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Jul 5, 2013, 9:25 PM

(Yabui Affidavit, Ex. C.)

Ms. Fisher did not decide to notify or make a claim with Garrison until September 27,
2013 (over one year after being notified that the home had been leveled). (Amended Complaint,
9 14.) Ms. Fisher is claiming a loss of “the dwelling itself and fixtures within tﬁe dwelling”
under an insurance policy with Garrison “in effect from the period March 8, 2013 to March 8,
2014” (the “Policy”). (Fisher Memorandum, pp. 2, 6; see also Amended Complaint, Ex. A.)
However, the only reason for making a claim at that time was because Mr. Reynoso had
informed Ms. Fisher that he was no longer going to make payments under the lease and was
abandoning the project. (See Amended Complaiﬁt, 9 12.) In other words, the destruction of the
Property did not trigger Ms. Fisher to make a claim, but instead, the failure of Mr. Reynoso to
continue or finish construction on the Property caused Ms. Fisher to make her claim with
Garrison.

Garrison denied the claim on December 5, 2013, and Ms. Fisher filed suit on May 27,
2015. (See Amended Complaint, § 14; see also Complaint and Demand for Jury Trial.) Despite
originally citing personal ﬁroperty coverage (Coverage C) in the Amended Complaint, Ms.
Fisher now concedes that she is not making a claim for personal property loss in this case.

(Fisher Memorandum, p. 6) (arguing that all items Ms. Fisher originally claimed as personal
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property are “fixtures” and “are not reasonably considered Personal Property, and the exclusions
relating to Personal Property in the Policy do not apply here.”) Thus, the only issue to be
decided by the Court is whether there is coverage for the dwelling and ﬁxtures. under the
circumstances of the case.
III. SUMMARY JUDGMENT STANDARD

Rule 56 of the Idaho Rules of Civil Procedure governs motions for summary judgment.
Rule 56(c) provides in relevant part:

The judgment sought shall be rendered forthwith if the pleadings, depositions, and

admissions on file, together with the affidavits, if any, show that there is no

genuine issue as to any material fact and that the moving party is entitled to a

judgment as a matter of law.
LR.C.P. 56(c).

When a party moves for summary judgment under Rule 56(b), the non-moving party
“must not rest on mere speculation because a mere scintilla of evidence is not enough to create a
genuine issue of fact.” McCoy v. Lyons, 120 Idaho 765, 769, 820 P.2d 360, 364 (1991). The
non-moving party must set forth specific facts which show a genuine issue. Verbillis v.
Dependable Appliance Co., 107 Idaho 335, 689 P.2d 227 (Ct.App. 1984). Rule 56(¢) of the
Idaho Rules of Civil Procedure states in pertinent part:

When a motion for summary judgment is made and supported as provided in this

rule, an adverse party may not rest upon the mere allegations or denials of that

party's pleadings, but the party's response, by affidavits or as otherwise provided

in this rule, must set forth specific facts showing that there is a genuine issue for

trial. If the party does not so respond, summary judgment, if appropriate, shall

be entered against the party.
LR.C.P. 56(e).

In addition, the moving party is entitled to judgment as a matter of law when the

non-moving party “fails to make a showing sufficient to establish the existence of an element
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essential to that party's case on which that party will bear the burden of proof at trial.” Baxter v.
Cfaney, 135 Idaho 166, 170, 16 P.3d 263, 267 (2000); Badell v. Beeks, 115 Idaho 101, 107, 765
P.2d 126, 127 (1988).

IV. ANALYSIS
A. The Breach of Contract Cause of Action Fails as a Matter of Law Because The

Faulty, Inadequate, or Defective Work Exclusion Precludes Coverage for Ms.
Fisher’s Claim.

“Because an insurance policy is a contract, the rights and remedies of the parties are
established within the four corners of the policy.” McGilvray v. Farmers New World Life Ins.
Co., 136 Idaho 39, 44, 28‘ P.3d 380 (2001) (citations omitted). “Where the language of an
insurance policy is susceptible to but one meaning, it must be given that effect.” Id. (citation
omitted, emphasis added). The intent of the parties to an insurance policy must Be determined
from the plain meaﬁing of the insurance policy’s own words. National Union Fire Ins. Co. of
Pittsburgh v. Dixon, 141 1daho 537, 540, 112 P.3d 825 (2005) (citation omitted).

It must first be established that a claim is covered under the terms of an insurance policy
before a party may recover on a breach of contract claim. Robinson v. State Farm Mut. Auto.
Ins. Co., 137 Idaho 173, 180, 45 P.3d 829 (2002). The burden of proving coverage of a claim
under an insurance policy rests with the party seeking to recover policy benefits. See Harman v.
Northwestern Mut. Life Ins. Co., 91 Idaho 719, 720, 429 P.2d 849 (1967) (citations omitted).

“A breach of contract is non-performance of any contractual duty of immediate
performance.” Idaho Power Co. v. Cogeneration, Inc., 134 Idaho 738, 746, 9 P.3d 1204 (2000)
reh’g denied (citations omitted). “It is a failure, without legal excuse, to perform any promise,
which forms the whole or part of a contract.” Id. (citation omitted). “The burden of proving

the existence of a contract and fact of its breach is upon the plaintiff, and once those facts are
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established, the defendant has [the] burden of pleading and proving affirmative defenses, which
legally excuse performance.” Id. at 747 (citation omitted).

The parties do not dispute the validity of the Policy or Ms. Fisher’s status as an insured.
The only dispute is whether coverage fo£ the claimed loss is precluded under any exclusions
contained in the Policy.

Ms. Fisher’s claim was not covered and, fherefore, S}arrison cannot be found in breach of
the Policy. The relevant Policy exclusion provides as follows:

2. We do not insure for loss to property described in Coverages A and B
caused by any of the following...

c. Faulty, Inadequate or defective;

(2)  design, specifications, workmanship, repair, construction,
renovation, remodeling, grading, compaction;

(3)  materials used in repair, construction, renovation or
remodeling; or

()  maintenance;

of part or all of any property whether on or off the Described
Location.

(Amended Complaint, Ex. A) (emphasis in original).

Ms. Fisher cites Home Savings of America, F.S.B. v. Continental Ins. Co., 87 Cal.App.4th
835 (20010 and Husband v. Lafayette Ins. Co., 635 So.2d 309 (1994) in support of her coverage
argument. (Fisher Memorandum, pp. 9-10.) Both cases are distinguishable because they
involved situations where the insureds were completely unaware of the work being performed on
the properties and made claims upon discovering what had occurred. Those cases also did not

involve situations where the insured entered into agreements with the third-parties who caused
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the alleged damage. For example, in Home Savings, the mortgagee/bank did not know that the
mortgaged home had been demolished to build new townhomes until the loan was in default and
‘the bank/mortgagee began foreclosure proceedings. Continental, 87 Cal. App.4th at 839 (“In the
fall of 1996, Home Savings began foreclosure proceedings. For the first time, Home Savings
learned of the transfer of title and demolition of the residence.”) The mortgagee/bank therefore
could not be reasonably charged with a role in what occurred at the property.

Similarly, in Lafayette, the insured landlord was not aware of shoddy renovations until
the tenant moved out of the rental. Lafayette, 635 So.2d at 311 (“Shortly after signing the lease,
and without the knowledge or approvai of the plaintiffs, Harris made many significant alterations
to the décor of the house.”) Under an identical exclusion to the one found in the Policy, the lack
of notice by the insured landlord was the dispositive issue and the Court held “the so-called
renovations performed by Harris were not excluded from coverage because these renovations
were not approved by the insured.” Id. The Court recognized that the “insurer by this exclusion
intended to prevent the expansion of coverage under the policy to insuring fhe quality of a
contractual undertaking by the insured of someone authorized by him.” Id.

Ms. Fisher tries to analogize the facts of the present matter to Continental and Lafayette
by arguing that “the claim in this case is that Ron Reynoso tore down Plaintiff’s dwelling and
destroyed it and the fixtures in it, without authorization or direction to do so.” (Fisher
Memorandum, p. 8.) However, unlike the lender/mortgagee in Continental and the landlord in .
Lafayette, Ms. Fisher was not ignorant of what was occurring at the Property and she did not
make a claim upon discovering that the dwelling and its fixtures had been destroyed. Instead,
Ms. Fisher waited approximately 16 months before making a claim or otherwise notifying

Garrison that the demolition had occurred. During that time Ms. Fisher monitored Mr.
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Reynoso’s progress “with the house” and was considering whether the work being done could
increase the coverage necessary for the Property. (Yabui Affidavit, Ex. C.) She claims she did
not declare Mr. Reynoso to be in breach of the Sales Contract upon being notified of the
demolition “because he agreed to fix the damage he had caused and he continued to make rent
payments under the agreement.” (Yabui Affidavit, Ex. B.) However, this is no help to Ms.
Fisher. Regardless of whether the work being done on the Property is considered part of the
improvements under the Sales Contract or a new repair agreement with Mr. Reynoso, there is no
reasonable dispute that the loss relates to faulty, inadequate, or defective work performed by Mr.
Reynoso, which was contracted for by Ms. Fisher. This removes this case from the holdings in
Home Savings and Lafayette.

The most instructive case regarding Ms. Fisher’s claim is Wilson v. Farmers Ins. Exch.,
102 Cal.App.4th 1171 (2002). In Wilson, the insured sold a house to Bruce Wampler and
agreed to carry a second mortgage on the property behind a first mortgage in favor of the
insured’s grandmother. /d. at 1172. The house was insured under an all-risk homeowner’s
policy issued by Farmers. Id. at 1173. After the sale, the insured saw that Brﬁce Wampler’s son,
Chris, was remodeling the house, including replacing some exterior walls and par;t of the
foundation and putting in new plumbing. Id. Later, the insured saw most of the exterior walls of
the house had been stripped down to the studs. Id’. The insured was in agreement with the
remodeling work because the Wamplers told him they were improving the property and were
going to put the house back together. Id.

The insured eventually became concerned about the impairment of his security because
Wampler had stopped making payments on the loans and had ceased any further renovation of

the house. /d. The insured acquired the property by foreclosure when the renovation was still
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unﬁnishéd. Id. Claims submitted to Farmers were denied. A lawsuit was filed and Farmers
was granted summary judgment on the issue of coverage. Id.

On appeal, the insured argued the holding in Continental supported a finding of coverage.
The Court disagreed for the following reasons:

First, to the extent the court in Home Savings may have suggested the exclusion at
issue both here and there did not apply because it is limited to loss caused by
“faulty construction,” we disagree with that suggestion because by its terms the
exclusion applies more broadly to any loss caused by faulty, inadequate, or
defective workmanship, repair, construction, renovation, or remodeling.

Second, and more importantly, the factual distinctions between this case and
Home Savings compel a different result here. In Home Savings, the insured home
was not simply renovated or remodeled; it was completely destroyed, including its
foundation. When the bank foreclosed, all there was on the property was a new
slab and possibly some rough plumbing...Also, the demolition was
accomplished not by the named insured with the mortgagee’s knowledge, as
here, but by a third party entirely without the bank’s knowledge. It was
reasonable for the Home Savings court to conclude that the total destruction of the
insured home by a third party without the bank’s knowledge was not a risk the
* bank should have reasonably understood was excluded from coverage under the
“inadequate renovation” exclusion...Here, on the other hand, plaintiffs
reasonably should have known a renovation project undertaken by or on
behalf of the named insured with their knowledge, which involved some
demolition but not the complete destruction of the house, gave rise to a risk
that was excluded from coverage under the “inadequate renovation”
exclusion. The risk was that the renovation or remodeling would be performed
defectively or inadequately, leaving the house in a state of disrepair that reduced
its value. This is exactly the sort of risk of loss expressly encompassed by the
“inadequate renovation” exclusion, and exactly the sort of loss plaintiffs suffered
*when Wampler abandoned his renovation of the house before it was completed.

Id. at 1175-76 (emphasis added).
The Court also analyzed Lafayette and distinguished its holding as follows:

Our decision is consistent with Husband because here, in contrast to the situation
in Husband, the renovation was undertaken by the son of the named insured, with
the knowledge and implicit approval of the mortgagees because they believed the
renovation would enhance the value of the home, which was the security for their
loans. Where, as here, the named insured or someone authorized by the
named insured engages in renovation or remodeling with the knowledge and
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approval of the mortgagee, the “inadequate renovation” exclusion precludes
the mortgagee who is later dissatisfied with the quality of the insured’s
performance of the renovation from claiming coverage because the
renovation has left the property worth less than it was before.

Id. at 1176-77 (emphasis added).

Similar to Wilson, there is no dispute that the Sales Contract contemplated Mr. Reynoso
“intends to make certain improvements to the property upon possession, with the intent to sell
the property for a profit.” (Fisher Affidavit, Ex. A.) Ms. Fisher also agreed “to increase home
owner’s insurance to cover the modified improvements.” (I4)) Whether Ms. Fisher knew that
those “improvements” included the demolition of the dwelling and its fixtures is irrelevant
because Mr. Reynoso continued “the renovation or remodeling with the knowledge and
approval” of Ms. Fisher. Wilson, 102 Cal.App.4th at 1177. There is no coverage for Ms.
Fisher’s claim and her cause of action for breach of contract should be dismissed as a matter of
law.

B. Ms. Fisher’s Breach of Contract Cause of Action Also Fails Under the Intentional
Loss Exclusion.

The Policy excludes loss caused directly or indirectly by Intentional Loss, which is
defined as follows:
h. Intentional Loss, meaning any loss arising out of any act committed:

(1) by or at the direction of you or any person or organization named
as an additional insured; and

2) with the intent to cause a loss.
(Amended Complaint, Ex. A) (emphasis in original).
Ms. Fisher attempts to avoid application of the Intentional Loss exclusion by
arguing, “there is absolutely no evidence that Ron Reynoso destroyed the dwelling and
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fixtures at the Insured Location ‘at the direction’ of Plaintiff or that Plaintiff directed the

299

destruction of her property with ‘intent to cause a loss.”” (Fisher Memorandum, p. 7.)
Ms. Fisher’s argument is simply an attempt to reframe the facts and ignore hér true
relationship with Mr. Reynoso and the work he was performing on the Property.

The Sales Contract itself is a clear demonstration that Mr. Reynoso’s conduct was
committed at Ms. Fisher’s direction because in it she is contracting with Mr, Reynoso to
“make certain improvements to the property upon possession, with the intent to sell the
property for a profit.” (See Fisher Affidavit, Ex. A.) Ms. Fisher may be disappointed
with the state of the work performed at the time Mr. Reynoso walked away from the

project, but there is no denying that the work itself, i.e., the loss, was intentionally done at

her direction.

C. M:s. Fisher’s Breach of the Covenant of Good Faith and Fair Dealing Cause of
Action Should be Dismissed Because her Claim was Not Covered Under the Policy

Count Two in the Amended Complaint is a cause of action for “Breach of the Covenant
of Good Faith and Fair Dealing.” (Amended Complaint, pp. 4-5.) While there is an implied
duty of good faith and fair dealing implied in all contracts, the standard applied to typical
contracts (employment, commercial, real estate, etc.) does not apply to insurance policies.
Instead, in the insurer-insured context, the Idaho Supreme Court has created the tort of bad faith
and established the specific elements that must be proven before an insured may recover for a
breach of the implied covenant of good faith and fair dealing.

The Idaho Supreme Court first recognized the tort of bad faith in White v. Unigard Mut.
Ins. Co., 112 Idaho 94, 730 P.2d 1014 (1986). In White, the Court held that “where an insurer
‘intentiénally. and unreasonably denies or delays payment’ on a claim, and in the process harms
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the claimant in such a way not fully compensable at contract, the claimant can bring an action in
tort to recover for the harm done.” White, 112 Idaho at 98, 730 P.2d at 1018. The tort of bad
faith arises out of insurers’ “duty to act in good faith with their insureds.” White, 112 Idaho at
96, 730 P.2d at 1016 (citation omitted). “Such a duty is beyond that which thg policy imposes
by itself — the duty to defend, settle, and pay — but is a duty imposed by law on an insurer to act
fairly and in good faith in discharging its contractual responsibilities.” Id. (citation omitted).

“If that duty is breached, instead of treating the claim as a breach of the covenant of good faith

and fair dealing under the guise of a contract claim, the Court has held that an action can be

brought as a tort claim.” Robinson v. State Farm Mut, Auto, Ins. Co., 137 Idaho 173, 179, 45

P.3d 829, 835 (2002) (emphasis added).

“A plaintiff can bring one of two types of bad faith claims: unreasonable denial or
unreasonable delay.” Id. at 178,45 P.3d at 834. To recover on a claim of the tort of bad faith,
a plaintiff must prove: (1) that the insurer intentionally and unreasonably denied or delayed
payment; (2) that the insured’s claim was not fairly debatable; (3) that the insurer’s denial or
delay was not the result of good faith mistake; and (4) the resulting harm was not fully
compensable by contract damages. Lovey v. Regence Blue Shield of Idaho, 139 Idaho 37, 48, 72
P.3d 877, 888 (2003). However, a bad faith claim can only be sustained if an insurer fails to pay
or delays paying a covered claim:

Fundamental to the claim of bad faith is the idea that there must be coverage of

the claim under the policy. If that be the case and the insured proves the other

elements of a bad faith claim as this Court has outlined them, the insured may
recover damages for the tort of bad faith that extend beyond contract damages.

Robinson, 137 Idaho at 178, 45 P.3d at 834 (emphasis added); see also Wells v. United States
Life Ins. Co., 119 Idaho 160, 166, 804 P.2d 333, 339 (Ct.App. 1991) (“Because the respondents
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were not obligated to pay the appellant’s claim under the policy, they are not subject to liability
for their alleged bad faith refusal to do so.”) |

Ms. Fisher appears to allege a claim for breach of the implied covenant of good faith and
fair dealing under contract law because she fails to allege the required elements for the tort of
bad faith. (See Amended Complaint, § 9 18-21.) However, she is precluded from making such
a claim based upon the holding in White and its progeny which limits Ms. Fisher to a claim for
the tort of bad faith. This alone warrants the dismissal of the cause of action for breach of the
covenant of good faith and fair dealing.

Nevertheless, even if Ms. Fisher’s cause of action for breach of the covenant of good
faith and fair dealing can be construed as a claim for the tort of bad faith, it still fails as a matter
of law. As demonstrated above, Ms. Fisher’s claim was not covered under the Policy.
Therefore, Ms. Fisher is unable to make the fundamental showing for a tortious bad faith claim
and the cause of action for breach of the covenant of good faith and fair dealing should be
dismissed.

V. CONCLUSION

Based on the foregoing, Garrison respectfully requests that this Court grant its Motion for
Summary Judgment, deny Ms. Fisher’s Motion for Partial Summary Judgment, and dismiss the
Amended Complaint.

DATED this _:3‘! day of December, 2015.

ELAM & BURKE, P.A.

7

Cralg abui, Of the Firm
Attorneys for Defendant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 3 day of December, 2015, I caused a true and
correct copy of the above and foregoing instrument to be served upon the following in the
manner indicated below:

James G. Reid [ U.S. Mail
Jennifer Reid Mahoney [ Hand Delivery
KAUFMAN REID, PLLC [ 1 Federal Express
1211 W. Myrtle St., Ste. 350 [ ] ViaFacsimile

Boise, Idaho 83702

CraigR. ui

4821-6937-3226,v. 1
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KAUFMAN REID PLLC DEPUTY

1211 W. Myrtle, Suite 350
Boise, Idaho 83702
Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAMMIE L. FISHER,; Case No. CV OC 1508979
Plaintiff,
MEMORANDUM IN OPPOSITION TO
Vs. DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT
GARRISON PROPERTY AND

CASUALTY INSURANCE COMPANY;

Defendant.

COMES NOW, Plaintiff, Shammie L. Fisher, by and through her attorneys of record,
Kaufman Reid, PLLC, and submits the following Memorandum in Opposition to Defendant’s
Motion for Summary Judgment.

I SUMMARY

The parties have filed cross motions for summary judgment on the issue of insurance
coverage for the loss of Plaintiff’s real property and fixtures located at 2510 N. 34™ Street, Boise,

4

Idaho. Defendant does not dispute the validity of the Policy or Plaintiff’s status as an insured,
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and argues only that coverage is precluded under one of two exclusions contained in the Policy.
Def. Memo., at 8. Specifically, Defendant argues that the exclusion for faulty, inadequate or
defective renovation or remodeling, or that the exclusion for intentional loss preclude coverage.
They do not.

This case is not one where the insured hired or contracted with a third party to do repairs
or renovations that were either incomplete or poorly done. This is a case where a lessee/buyer,
who was to be living in the residence and had the option of making cosmetié improvements
while residing there, tore the residence down to the foundation. This act of destruction was not
part of any valid contract, was unauthorized and was done without the knowledge of the Plaintiff.
After the destruction was discovered, the Plaintiff did not then enter into a “contract” with the
lessee to have the damage repaired. Rather, she allowed the lessee to continue to pay rent and
attempt to fix the property damage he had caused in an attempt to mitigate her damages. This is
not the typ;: of factual situation that is covered by the exclusions in the Policy and Defendant’s
motion for summary judgment should be denied and Plaintiff’s motion for partial summary
judgment should be granted.

II. ARGUMENT

A. The Exclusion For Faulty or Inadequate Renovation or Repair
Does Not Apply

Defendant does not dispute that the Policy covers the loss, but rather, asserts that the
exclusions in the Policy preclude coverage. It is important to note that Defendant bears the

burden of proving that its asserted exclusions are applicable in this case:
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Furthermore, an insurance policy will generally be construed so
-that the insurer bears the burden of proving that the asserted
exclusion is applicable.
Perry v. Farm Bureau Mut. Ins. Co., 130 Idaho 100, 103, 936 P.2d 1342, 1345 (Ct. App. 1997)
(citing Vidni v. Aetna Ins. Co., 95 Idaho 22, 501 P.2d 706 (1972); Harman v. Northwestern
Mutual Life Ins. Co., 91 Idaho 719, 429 P.2d 849 (1967)).
Defendant first argues that the exclusion for faulty or inadequate repair, renovation or

remodeling, applies in this case. That exclusion provides:

We do not insure for loss to property described in Coverages A and
B caused by . ..

C. Faulty, inadequate or defective;
(2)  design, specifications, workmanship, repair,
construction, renovation, remodeling,
grading, compaction;
(3)  materials used in repair,
construction, renovation or
remodeling; or
(4)  maintenance;
of part or all of any property whether on or off the Described Location.
Policy, at 8. Defendant argues that Plaintiff contracted with Ron Reynoso to make improvements
and that she was aware of the work being done on the Property, and thus concludes that the
exclusion applies. However, this characterization of events is not supported by the undisputed

facts, and, in fact, is contradicted by the undisputed facts.

First, it is undisputed that Reynoso was not authorized to destroy the entire residence and
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was not hired to perform a “remodel or renovation.” Rather, he was authorized, while living in
the house as a residence, to make certain cosmetic “improvements.” Plaintiff has explained that
those “improvements” included such things as new flooring, paint, lighting and countertops. The
authorized “improvements” did not include any tear-down or renovation of the structure. Fisher
Aff., at 9.

Defendant argues that the holdings in Home Savings of Am. v. Cont’l Ins. Co., wherein a
lendér sought recovery under an insurance policy for the destruction of a residence by the insured
for redevelopment purposes, 104 Cal.Rptr. 2d 790 (Ct.App. 2001), and in Husband v. LaFayette

Ins., Co., wherein a court held that in order for the exclusion for faulty or inadequate renovation

or remodel to apply, the alterations must be undertaken by the insured or someone authorized

by the insured, 635 So.2d 309, 311 (La.App. 1994) do not apply in this case because those

cases involved situations where the insureds were completely unaware of the work being done
and made claims upon discovering what had occurred and because in this case Plaintiff had

entered into a contract with the party causing the damage. However, it is clear in this case that

Plaintiff did not know about the demolition until it was complete and did not authorize it. Thus,
she did not have any say as to whether the property would be torn down and, like the insureds in
the cases cited, was unaware of the work being performed on her property until it was too late to
stop it.

Additionally, Plaintiff never “contracted” with Reynoso or hired him to do any
remodeling. Rather, she contracted to sell her property to Reynoso and to lease it to him prior to

the sale. As a part of the transaction, he was allowed to make cosmetic upgrades to the Property.
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However, Reynoso was not required to make those cosmetic improvements under the contract
and Plaintiff did not hire him to make those improvements. Rather, as a tenant and future
purchaser, he was allowed to make cosmetic improvements at his own cost if he chose. He was
not to be compensated. See Real Estate Purchase Agreement. Thus, it cannot be said that
Plaintiff “contracted” with Reynoso to make repairs or do remodeling. Additionally, the
undisputed evidence demonstrates that she was unaware of his plans to demolish the structure
and fixtures therein until they were gone, and it was too late to do anything about it.

After Plaintiff was made aware thaf the Property had been leveled, she did not make an
insurance claim. However, this does not defeat her claim or make the cases cited above
inapplicable. Defendant argues that the failure to make a claim means that Plaintiff somehow
“agreed” to allow Reynoso to renovate the home. The facts do not support this conclusion. The
reason that Plaintiff did not kick Reynoso out and make an insurance claim at the start was that
she was attempting to mitigate her damages by allowing Reynoso to attempt to fix the damage he
had done to the Property. This attempt to mitigate‘her damages by allowing Reynoso to fix the
damage he had caused cannot be seen as an “agreement” between Plaintiff and Reynoso for
repairs to the Property. Reynoso was not to be paid for the work he did. Rather, once the
Property had been destroyed, Plaintiff made every attempt to mitigate her damages by allowing
him to remain on the Property and fix his damage. When it became clear that he would not fix
the damage, and it became clear the extent of her damages, Plaintiff then made a claim against \
her insurance company. Prior to the time the claim was made, her damages were not

ascertainable because she believed Ron Reynoso would fix the damage he had caused. When he
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d‘id not, the amount her damages due to his destruction of her Property was known, and she made
" aclaim. The texts between Plaintiff and Reynoso demonstrate only that Plaintiff was checking to
see if the damage to the house was being fixed. They do not show any agreement between
Reynoso a;ld the Plaintiff, and are not evidence that Plaintiff authorized the destrucfion of the
residence or was aware of it before it occurred.

Defendant directs the Court to Wilson v. Farmers Ins. Exchage in support of its claim that
the exclusion applies. 102 Cal.lApp.4th 1171, 126 Cal.Rptr.2d 305 (2002). However, Wilson is

distinguishable in one crucial aspect: the insured in Wilson knew of the destruction of the

property. In fact, he watched the destruction of the property and was in agreement with it:

In February 1997, Wilson saw that Bruce Wampler’s son, Chris,
was remodeling the house, including replacing some exterior walls
and part of the foundation and putting in new plumbing. Around
March 1997, Wilson saw most of the exterior walls of the house
had been stripped down to the studs.

Id. at 1173, 126 Cal.Rptr.2d 306. Thus, in Wilson, the insured watched over a period of a month

as the property was partially torn down, and he did not stop it because he had agreed to the

&rr@l_el. The court cited the language in Husband v. Lafayette Ins. Co., that the exclusion for
faulty construction or remodeling applied “to situations where the insured of someone authorized
by the insured contracts for alteration to the property and is dissatisfied with the quality of the
performance under that contract.” 635 So.2d 309, 311 (La.Ct.App. 1994). The Wilson court
agr.eed with the general statement of law in Husband, and then held that under the facts in
Wilson, the exclusion applied because the insured had knowledge of and authorized the

renovation. In fact, the insured in Wilson watched as the property was partially torn down and
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did not stop the destruction because he had agreed to the remodel.

This is not the situation in this case. In this case, Plaintiff did not sit idly by and watch as
her property was torn down to the foundation. She did not drive by, as the insured in Wilson did,
over the course of a month and watch as her property was torn down. In fact, the undisppted
facts demonstrate that Plaintiff was not aware that Reynoso was going to attempt to tear down
and remodel the house and that she was not aware of his intent to destroy the structure until after
she was notified of its complete destruction. Fisher Aff., at § 5. Plaintiff did not have an
opportunity to stop the destruction of her property and prior to its destruction she did not have
any agreement with Reynoso to have the structure itself remodeled and he was not authorized to
destroy it. Id. at 6. Plaintiff was not a willing participant in the destruction of her residence in
this case, és the insured in Wilson was, she was a victim.

After the unauthorized destruction of the property, Plaintiff was between a rock and a
hard place. She had a property that had been a livable residence that had been leveled without
her knowledge or consent. But she also had a tenant, who said he was willing to continue to pay
rent and promised that he would fix the destruction he had caused. The fact that Plaintiff chose
to attempt to mitigate her damages by continuing to collect rent and allowing Reynoso to attempt
to fix the damage cannot be seen as a “contract” or an “agreement™ for Reynoso to remodel the
home such that the exclusion in the insurance policy would apply.

Contrary to the assertions made by the Defendant in its brief, this case is more like the
factual situations in Home Savings of Am. v. Cont’l Ins. Co., 104 Cal.Rptr. 2d 790 (Ct.App.

2001) and Husband v. LaFayette Ins., Co., 635 S0.2d 309, 311 (La.App. 1994). Specifically, the
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reasoning of the Husband court is compelling:

This court interprets the exclusion contained in the pertinent
policy provisions to apply to situations where the insured or
someone authorized by the insured contracts for alterations to
the property and is dissatisfied with the quality of the
performance under that contract. The insurer by this exclusion
intended to prevent the expansion of coverage under the policy to
insuring the quality of a contractual undertaking by the insured of
someone authorized by him.

However, in this case the alterations were undertaken without
authorization and in direct conflict with the terms of the lease,
and therefore fall outside the exclusion of the policy.

Id., 635 So. 2d at 311 (emphasis added). Essentially, where an insured or someone authorized by
the insured undertakes to remodel a property, the resultant damages are excluded. Where, as in
this case, a remodel or construction project is undertaken without the authorization or consent of
the insured, and in conflict with the terms of the lease, they fall outside the exclusion. It is
important to note that the lease agreement between the parties contemplated that Reynoso was to
live in the property as his residence, not that he was going to tear it down to the foundation.
Thus, his actions actually conflicted with the agreement between the parties, were taken without
authorization or consent, and caused the damage alleged herein.

Based upon the foregoing, the exclusion for faulty, inadequate or defective repair,
construction, renovation and remodeling does not apply under the facts in this case.

B. The Intentional Loss Exclusion Does Not Apply In This Case

The second exclusion raised by Defendant as a basis for denying coverage for the
dwelling and fixtures is the exclusion for intentional loss, which provides:

We do not insure for loss caused directly or indirectly by any of the
following.
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h - Intentional Loss, meaning any loss arising out of any act
committed:
(1) by or at the direction of you or any person or organization
named as an additional insured; and
) with the intent to cause a loss.
Policy, at 7-8.

Defendant argues that Plaintiff “contracted” with Ron Reynoso to make certain
improvements to the Property and thus concludes that the destruction of the property was done at
her direction. First, there is no evidence that Plaintiff “contracted” with Roﬁ Reynoso to make
improvements to the Property. Reynoso was authorized to make some cosmetic improvements if
he so chose while residing in the Property. However, the purpose of the Real Estate Purchase
Agreement was to sell the Property and to Lease it to Reynoso prior to a sale. The purpose of the
contract was not for Plaintiff to hire Reynoso to perform repair or remodel services. Authorizing
a tenant to make cosmetic improvements to a property while living in it is very different from
hiring someone to make repairs or improvements to the Property.” Making the cosmetic
improvements was not required under the contract between Plaintiff and Reynoso, nor was
Reynoso to be compensated for any improvements he made. He was merely authorized under the
contract to make cosmetic improvements if he chose to for his own benefit. The Purchase and
Sale Agreement’s provision régarding improvements Mr. Reynoso intended to make to the
property provided only that “Buyer intends to make certain improvements to the property upon
possession, with the intent to sell the property for a profit . . . the Buyer is required to give a

monthly update for plans/upgrades.” Purchase and Sale Agreement, at 1, 9. The

“improvements” to the property contemplated by the parties included such things as new flooring
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or upgrades to the kitchen and bathroom floors and counters. Fisher Aff., at 9. There was no
discussion or agreement for the Buyer to demolish or rebuild any portion of the premises or
remodel the structure. Id. This is consistent with the fact that the Buyer indicated that he
intended to use the property as his primary residence during the term of the lease/purchase. See
id.; Purchase and Sale Agreement (“Purchase and Sale Agreement”), at 4, 4 19.

Next, Defendant’s claim ignores the second part of the exclusion that requires not only
that the action be taken at the direction of the insured but that it be taken “with the intent to cause
aloss.” There can be no claim in this case that the mere fact that Plaintiff had authorized Ron
Reynoso to make “certain improvements” to the dwelling that were cosmetic in nature translates
to her directing the actions of Ron Reynoso with the “intent to cause a loss.” In fact, the
undisputed facts demonstrate that Ron Reynoso leased the property with the intent to purchase it,
and that he represented to the Plaintiff that he would live in the dwelling during the time he
leased it as his primary residence. The fact that Plaintiff reasonably believed Ron Reynoso was
going to live in the dwelling as his primary residence demonstrates that she did not direct that he
destroy it with the intent to cause a loss under the Policy. There is simply no evidence that
Plaintiff directed, or even authorized, him to destroy the property with the intent to cause a loss.
Accordingly, the exclusion for intentional loss does not apply.

C. Plaintiff Has A Valid Claim for Breach of the Covenant of
Good Faith and Fair Dealing

Defendant argues that Plaintiff cannot state a claim for breach of the covenant of good
faith and fair dealing because in the context of an insurance contract, an insured is able to bring a -

bad faith claim in tort. The case law cited by Defendant in its brief does not support its
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conclusion that the claim for breach of the covenant of good faith and fair dealing “does not
apply to insurance policies.” Def. Memo., at 13. While Idaho case law does indicate that under
an insurance contract a tort claim can be brought based upon a breach, it does not state that a bad
faith claim in tort somehow usurps the traditional contractual claims and remedies. The Idaho
courts have held:

The insurer has a duty to provide coverage if conditions are met

under the insurance contract. If that duty is breached, instead of

treating the claim as a breach of the covenant of good faith and fair

dealing under the guise of a contract claim, the Court has held that
an action can be brought as a tort claim.

Robinson v. State Farm Mut. Auto. Ins. Co., 137 Idaho 173, 179, 45 P.3d 829, 835 (2002)
(émphasis added). Thus, a claim for bad faith breach of contract in the context of an insurance
cl>aim can be brought as a tort claim but there is no requirement that it must be brought as a tort
claim and there is no discussion in Robinson of doing away with the covenant of good faith and
fair dealing in insurance, contracts. In this case, Plaintiff is pursuing a claim for breach of
contract and breach of the covenant of good faith and fair dealing, both of which are supported
by the denial of coverage in this case.

III. CONCLUSION

Based upon the foregoing, Defendant’s Motion for Summary Judgment should be denied,

and Plaintiff’s motion for partial summary judgment should be granted.

Dated this /S ’dﬁ“ay of January, 2016.
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J ermifer Reid Mahoney
Attorneys for Defendant

CERTIFICATE OF SERVICE

This will certify that I have on the / 5 day of January, 2016, mailed a true and correct
copy of the foregoing upon the following:

(YU. S. mail, postage prepaid () express mail
() hand delivery () facsimile

Matthew L. Walters

Craig R. Yabui

Elam & Burke, P.A.

251 East Front Street, Suite 300
P.O. Box 1539 -

Boise, ID 83701

Tebnifer Reid'Mah%
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§ Telephone: (208) 343-5454 CHRISTOPHER b, RICH, Clorik
S Facsimile: (208) 384-5844 By JAMIE MAFrTIN

Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAMMIE L. FISHER,
Plaintiff, Case No. CV-0OC-1508979
REPLY MEMORANDUM IN SUPPORT OF
* DEFENDANT’S MOTION FOR
GARRISON PROPERTY AND CASUALTY | SUMMARY JUDGMENT
INSURANCE COMPANY,
Defendant.

I. INTRODUCTION

Defendant Garrison Property and Casualty Insurance Company (“Garrison™), by and
through}its counsel of record, Elam & Burke P.A., submits this Reply Memorandum in Support
of Defendant’s Motion for Summary Judgment. Garrison seeks an Order granting judgment in
its favor on all causes of action set forth in Ms. Fisher’s Amended Complaint and Demand for
Jury Trial (“Amended Complaint™).

Plaintiff Shammie Fisher entered into a contract with a bad party. However, contrary to
the allegations in the Amended Complaint, the bad party was Ron Reynoso, not Garrison, and

the contract she should seek enforcement of is the Sales Contract, not the Policy. Ms. Fisher did

REPLY MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT - 1 .
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not contract with Garrison to insure Mr. Reynoso’s construction work. Nevertheless, that is
exactly what Ms. Fisher is claiming in this matter. Unambiguous exclusions in the Policy
preclude' Ms. Fisher from creating coverage where none exists and, therefore, Ms. Fisher’s
Amended Complaint should be dismissed.

II. ANALYSIS

A. Ms. Fisher’s Loss Was Not the Demolition of the Property.

Ms. Fisher seeks to avoid application of the faulty, inadequéte, or defective wo;k
exclusion by misdirecting the Court to the scope of her contract with Mr. Reynoso. (See
Memorandum in Opposition to Defendant’s Motion for Summary Judgment (“Fisher
Opposition™), pp. 2-11 (arguing that her contract did not contemplate the demolition of the
Property, but only “cosmetic” improvements.”)) However, Ms. Fisher’s argument is misplaced.
Whether Ms. Fisher agreed to “cosmetic” improvements or a complete demolition and
renovation of the Property is irrelevant to the application of the exclusion because the loss was
not the demolition of the Property; the loss was the failure of Mr. Reynoso to complete the work.
Ms. Fisher herself demonstre;ted this fact by failing to claim a loss until 16 months after the
demolition of the Property, failing to declare Mr. Reynoso in breach of contract, and by seeking
coverage under the Policy in effect at the time she claimed a loss, not the policy in effect at the
time of the demolition.

When an insured such as Ms. Fisher is aware of the w;)rk being performed on her
property and only declares a loss when that work is not completed, the faulty, inadequate, or
defective work exclusion precludes coverage. See Wilson v. Farmers Ins. Exch., 102 Cal.App.4th
1171, 176-77 (2002) (““Where, as here, the named insured or someone authorized by the named
insured engages in renovation or remodeling with the knowledge and ai:proval of the mortgagee,

REPLY MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION FOR SUMMARY
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the ‘inadequate renovation’ exclusion precludes the mortgagee who is later dissatisfied with the
quality of the insured’s performance of the renovation from claiming coverage because the
renovation has left the property worth less than it was before.”) Garrison did not insure Mr.
Reynoso’s wofk and coverage for Ms. Fisher’s claim should be denied as a matter of law.

B. The Intentional Loss Exclusion Applies to Ms. Fisher’s Claim.

Ms. Fisher’s argument regarding the intentional loss exclusion similarly fails because her
understanding of the loss is incorrect. The failure to complete the work on the Property was the
loss, not the demolition. There is no dispute that the work on the Property was done at the
directioﬁ of Ms. Fisher and that it was intentional. Only the result of that work was unintended.

As such, the intentional loss exclusion applies and precludes coverage for Ms. Fisher’s claim.

C. Ms. Fisher’s Breach of the Covenant of Good Faith and Fair Dealing Cause of
Action Should be Dismissed Because her Claim was Not Covered Under the Policy.

Garrison is ndt arguing that the implied covenant of good faith and fair dealing do.es not
apply in the insurer-insured context. Instead, relying upon well-established Idaho precedent, it
is arguing that in order for an insured to pursue a claim for breach of that covenant, she must
plead and prove the elements of the tort of bad faith, which is a cause of action specifically
created by the Idaho Supreme Court for contracts between an insurer and its insured. See
Robinson v. State Farm Mut, Auto, Ins. Co., 137 Idaho 173, 179, 45 P.3d 829, 835 (2002).

Regardless, Ms. Fisher’s claim for breach of the implied covenant of good faith and fair
dealing fails whether it is viewed as a contract or tort claim. The implied covenant of good faith
and fair dealing does not provide Ms. Fisher with benefits she never possessed under the Policy.
See Idaho First Nat. Bank v. Bliss Valley Foods, Inc., 121 Idaho 266, 289, 824 P.2d 841, 864
(1991) (“There is no basis for claiming implied terms contrary to the express rights contained in
REPLY MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT - 3
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the parties’ agreement.’”) (citation omitted); Robinson, 137 Idaho at 178, 45 P.3d at 834
(“Fundamental to the claim of bad faith is the idea that there must be coverage of the claim under
the policy.”) Because there is no coverage for Ms. Fisher’s claim, there can be no breach of the
implied covenant of good faith and fair dealing.
III. CONCLUSION

]éased on the foregoing, Garrison respectfully requests that this Court grant its Motion for
Summary Judgment, deny Ms. Fisher’s Motion for Partial Summary Judgment, and dismiss the
Amended Complaint. ’

DATED this _25,_“ day of January, 2016.

ELAM & BURKE, P.A.

By Z

Craig R Xabui, Of the Firm
Attorittys for Defendant

CERTIFICATE QF SERVICE

I HEREBY CERTIFY that on this 259 day of January, 2016, I caused a true ard

correct copy of the above and foregoing instrument to be served upon the following in the
manner indicated below:

A

James G. Reid [ 1 U.S. Mail

Jennifer Reid Mahoney [ ] Hand Delivery

KAUFMAN REID, PLLC [ ] Federal Express
-1211 W. Myrtle St., Ste. 350 - [¢X” Via Facsimile

, Boise, Idaho 83702

/

Craig yfabui
4848-9758-1100, v. 1
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRIJT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAMMIIE L. FISHER,
Plaintiff, ‘ Case No. CV OC 2015 08979
Vs. | REQUEST FOR ADDITIONAL BRIEFING

GARRISON PROPERTY AND
CASUALTY INSURANCE COMPANY,

Defendant.

At the summary judgment hearing on February 1, 2016, the Court pointed out that the
Dwelling Policy had an exclusion, General Exclusion 1.h., at p. 8 of the policy, that excluded
coverage for any loss caused, m part, by or at the direction of the insured. The Court also
pointed out that the other relevant exclusion, General Exclusion 2.c., “faulty, inadequate or
defective” construction or remodeling activities, was not exi)ressly limited to activities done by |
or at the direction of the insured. The Court asked Mr. Reid whether the absence of any
mention of the insured in this exclusion was relevant to the construction of General Exclusion
2.c.

Because this question was not addressed in the brieﬁng, the Court woﬁld like some

additional briefing on the following question:

REQUEST FOR ADDITIONAL BRIEFING — Page 1 ' 000207




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

“Where General Exclusion 1.h. is directly tied to activities of the insured, should the

| Court consider it significant that General Exclusion 2.c. is not directly tied to activities of the

insured?”
The parties shall have ten (10) days from the entry of this request to file any
supplemental memorandum, limited to seven (7) pages.

IT IS SO ORDERED.

Dated this # day of February, 2016.

TRICK H'OWEN

strict Judge
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CERTIFICATE OF MAILING

1, Christopher D. Rich, the undersigned authority, do hereby certify that I have mailed,
by United States Mail, a true and correct copy of the within instrument as notice pursuant to
Rule 77(d) LR.C.P. to each of the attorneys of record or parties in this cause in envelopes

addressed as follows:

JAMES GARRISON REID

KAUFMAN REID, PLLC

1211 W. MYRTLE STREET, STE. 350

BOISE, ID 83702

CRAIG RICHARD YABUI
ELAM & BURKE, PA

PO BOX 1539

BOISE, ID 83701
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Matthew L. Walters, ISB # 6599 AN FLeY 4
Craig R. Yabui, ISB # 7706 ‘ &
ELAM & BURKE, P.A. 19 3
251 East Front Street, Suite 300 FEB W
Post Office Box 1539 CHRISTOPHER D. RICH, Clerk
Boise, Idaho 83701-1539 By STACEY LAFFERTY

Telephone: (208) 343-5454
Facsimile: (208) 384-5844

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAMMIE L. FISHER,

Plaintift Case No. CV-0C-1508979

DEFENDANT’S ADDITIONAL BRIEFING
VS. RE: MOTION FOR SUMMARY

GARRISON PROPERTY AND CASUALTY JUDGMENT
INSURANCE COMPANY,

Defendant.

INTRODUCTION

Defendant Garrison Property and Casualty Insurance Company (“Garrison”), by and
through its counsel of record, Elam & Burke P.A., submits this additional briefing in response to
the Court’s Request for Additional Briefing filed February 4, 2016.

The Request for Additional Briefing provides: “Where General Exclusion 1.h. is directly
tied to activities of the insured, should the Court consider it significant that General Exclusion
2.c. is not directly tied to activities of the insured?” The short answer to this question is, yes.
Both the express language of General Exclusion 2.c. and the cases interpreting it demonstrate

that Ms. Fisher’s claimed loss is excluded from coverage regardless of whether she was directly

DEFENDANT’S ADDITIONAL BRIEFING RE: MOTION FOR SUMMARY JUDGMENT - 1
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involved in the construction being performed by Ron Reynoso. So long as Ms. Fisher’s claimed
loss resulted from faulty, inadequate, or defective workmanship, repair, construction, renovation,
remodeling, etc., there is no coverage.

Ms. Fisher does not dispute that Mr. Reynoso’s leveling of the house and subsequent
work constituted construction, renovation, repair, or remodeling. In other words, Ms. Fisher is
not alleging that Mr. Reynoso accidentally leveled the house or did so with an improper purpose.
It is also undisputed that Mr. Reynoso’s work was faulty, inadequate, and/or defective.
Therefore, no matter how Ms. Fisher seeks to frame the facts, there is no coverage for her claim.

ANALYSIS

The issue regarding the lack of a direct tie between General Exclusion 2.c. and the
activities of the insured was specifically raised in Stephens v. Liberty Mutual, 2008 WL 480287
(N.D. Calif. 2008). In Stephens, the insureds owned a building in San Francisco, California
adjacent to a building owned by the Olympic Club. Stephens, 2008 WL 480287 at *1. The
Olympic Club commenced a construction project on its property and in the process damaged the
insureds’ building. /d. The insureds sought coverage under two insurance policies covering
their building. Id. Both claims were denied, breach of contract actions were filed, and both
insurers filed motions for summary judgment.

At issue under the Westchester Fire Insurance Company policy was the applicability of
exclusion 3.c., which is identical to General Exclusion 2.c.:

c. Faulty, inadequate or defective:

(1) Planning, zoning, development, surveying, siting;

(2) Design, specifications, workmanship, repair, construction, renovation,
remodeling, grading, compaction;

(3) Materials used in repair, construction, renovation or remodeling; or

DEFENDANT’S ADDITIONAL BRIEFING RE: MOTION FOR SUMMARY JUDGMENT - 2
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(4) Maintenance;

of part or all of any property on or off the described premises.
Id. at *12.

The insureds first argued that the exclusion was ambiguous. Id. at *12. The district
court was unpersuaded. Id. at 14 (“Courts have previously found policy language virtually
identical to the language in Westchester’s policy to be unambiguous in situations involving
third-party negligence.”) (citing Tzung v. State Farm Fire and Cas. Co., 873 F.2d 1338, 1341
(9th Cir. 1989).)

The insureds next argued that the cases cited by Westchester, including Wilson v.
Farmers Ins. Exch., 102 Cal.App.4th 1171 (2002), which is relied upon by Garrison in the
present matter, were inapplicable:

Plaintiffs contend that Wilson does not control because in that case, the named

insured authorized the renovations, whereas in the present case, the Academy

never agreed or contracted to have its building struck with heavy machinery, used
for storage of construction material, or damaged as a result of the negligent
activity of the Olympic Club or Plant Construction.

Stephens, 2008 WL 480287 at *14.

The Court was again unpersuaded and recognized that the issue was whether coverage
was excluded under the policy as written and “[r]esolving that question does not depend on
determining whether plaintiffs or the Olympic Club authorized the construction or hired the
contractor.” Id. at 15. Based on the allegations in the pleadings and the admissions of the
insureds, the Court granted summary judgment in favor of Westchester because there was no
dispute that the insureds were seeking coverage on a loss resulting from faulty, inadequate or
defective construction. Most importantly, that construction was being done on a neighboring

properly without any involvement by the insureds. Id. at 16.

DEFENDANT’S ADDITIONAL BRIEFING RE: MOTION FOR SUMMARY JUDGMENT - 3
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The Washington Court of Appeals similarly applied the faulty workmanship exclusion in
a case where the insured had no involvement in the activity giving rise to the loss. Capelouto v.
Valley Forge Ins. Co., 98 Wash.App. 7, 990 P.2d 414 (1999). In Capelouto, the insured owned
a retail business in Seattle, Washington that was damaged by raw sewage that had overflowed
from his toilet. Capelouto, 98 Wash.App. at 10, 990 P.2d at 416. At the time, King
Construction had been replacing sewer pipes under the road and caused a sewer backup by
installing an inadequate bypass pump on the sewer pipe. Id. at 11,990 P.2d at 416. The
insured rejected a settlement offer with the City and King Construction and, instead, turned to his
own insurance companies to cover the damage. Id.

The Court examined an identical exclusion to General Exclusion 2.c. and reached the
same conclusion as the Court in Stephens. The “plain meaning of the exclusion indicates that
the claimed loss, damage caused by the contractor’s use of an inadequate pump on a sewer
replacement project off of the insured’s premises, is not covered.” Id. at 14, 990 P.2d at 418.
Again, it did not matter that the construction took place off premises without any involvement by
the insured.

Consistent with both California and Washington, Idaho law recognizes that where “policy
language is found to be unambiguous, this Court is to construe the policy as wﬁtten, ‘and the
Court by construction cannot create a liability not assumed by the insurer nor make a new
contract for the parties, or one different from that plainly intended, nor add words to the contract
of insurance to either create or avoid liability.”” Armstrong v. Farmers Ins. Co. of Idaho, 147
Idaho 67, 69, 205 P.3d 1203, 1205 (2009). Ms. Fisher has never argued that General Exclusion
2.c. is ambiguous. There is similarly no dispute that the work performed by Ron Reynoso was

construction, renovation, or remodeling. Thus, under the plain language of General Exclusion

DEFENDANT’S ADDITIONAL BRIEFING RE: MOTION FOR SUMMARY JUDGMENT - 4
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2.c., there is no coverage for Ms. Fisher’s claimed loss regardless of whether she was involved in
that process or not."

CONCLUSION

Based on the foregoing and the prior authority cited by Garrison in support of its Motion
for Summary Judgment and in opposition to Ms. Fisher’s Motion for Partial Summary Judgment,
the Court should enter judgment in favor of Garrison.

DATED this |2‘p\day of February, 2016.

ELAM & BURKE, P.A.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this '2"1\ day of February, 2016, I caused a true and
correct copy of the above and foregoing instrument to be served upon the following in the
manner indicated below:

James G. Reid [v] U.S. Mail
Jennifer Reid Mahoney [ 1 Hand Delivery
KAUFMAN REID, PLLC [ ] Federal Express
1211 W. Myrtle St., Ste. 350 [ 1 ViaFacsimile
Boise, Idaho 83702

' However, even if a notice or agreement requirement is inferred into General Exclusion 2.c.,
Ms. Fisher’s claim still fails under the holding in Wilson v. Farmers Ins. Exch., 102 Cal.App.4th
1171 (2002). Regardless of whether Ms. Fisher had prior knowledge that Mr. Reynoso was
going to level the home and rebuild it, she agreed to the construction for 16 months and only
claimed a loss when Mr. Reynoso failed to finish the work. In reality, Ms. Fisher is trying to
recover from Garrison on a business deal that went bad. That is a business loss, not an insurance
loss.
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000214



Gibers
% é;\\'\\\lo

JAMES G. REID, ISB #1372

JENNIFER REID MAHONEY, ISB #5207
. KAUFMAN REID PLLC

1211 W. Myrtle, Suite 350

Boise, Idaho 83702

Telephone: (208) 342-4591

Facsimile: (208) 342-4657

Attorneys for Plaintiff

NO

AM Ny
FEB 16 201
CHRISTOPHER D. RICH, G
By TYLER ATKINSON ork
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAMMIE L. FISHER;
Plaintiff,
VS.

GARRISON PROPERTY AND
CASUALTY INSURANCE COMPANY;

Defendant.

Case No. CV OC 1508979

SUPPLEMENTAL MEMORANDUM RE:
MOTIONS FOR SUMMARY
JUDGMENT

COMES NOW, Plaintiff, Shammie L. Fisher, by and through her attorneys of record,

Kaufman Reid, PLLC, and pursuant to the Court’s February 4, 2016, Request for Additional

Briefing, submits the following Supplemental Memorandum Re: Motions for Summary

Judgment.

I. . DISCUSSION

Following the February 1, 2016, hearing on the parties’ cross motions for summary

judgment, the Court requested additional briefing on the following issue:

Where General Exclusion 1.h is directly tied to activities of the

SUPPLEMENTAL MEMORANDUM RE: MOTIONS FOR SUMMARY JUDGMENT - 1
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insured, should the Court considér it significant that General

Exclusion 2.c is not directly tied to activities of the insured?
In answer to the Court’s question, it is not significant that the language in the exclusions differs.

As noted in prior briefing, Defendant bears the burden of proving that its asserted

exclusions are applicable in this case:

Furthermore, an insurance policy will generally be construed so

that the insurer bears the burden of proving that the asserted

exclusion is applicable.
Perry v. Farm Bureau Mut. Ins. Co., 130 Idaho 100, 103, 936 P.2d 1342, 1345 (Ct. App. 1997)
(citing Viani v. Aetna Ins. Co., 95 Idaho 22, 501 P.2d 706 (1972); Harman v. Northwestern
Mutual Life Ins. Co., 91 Idaho 719, 429 P.2d 849 (1967)). Defendant cannot meet that burden
with respect to either exclusion it claims applies in this case.

The exclusion for faulty, inadequate or defective repair or remodeling provides:

We do not insure for loss to property described in Coverages A and
B caused by . ..

C. Faulty, inadequate or defective;

(2)  design, specifications, workmanship, repair,
construction, renovation, remodeling,
grading, compaction;

(3)  materials used in repair,
construction, renovation or
remodeling; or

@) maintenance;

of part or all of any property whether on or off the Described Location.

Policy, at 8. The exclusion for intentional loss provides:
SUPPLEMENTAL MEMORANDUM RE: MOTIONS FOR SUMMARY JUDGMENT - 2
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We do not insure for loss caused directly or indirectly by any of the
following.

h. Intentional Loss, meaning any loss arising out of any act

committed:

(1) Dby or at the direction of you or any person or organization
named as an additional insured; and ’

(2)  with the intent to cause a loss.

Policy, at 7-8. The term “intentional loss” is defined as something done “by or at the direction of

the insured.” The language “by or at the direction of the insured” is not the language of the

exclusion so much as the definition of “intentional loss,” which is what is being excluded.
Because it is unclear what “intentional loss” might be, and because an intentional loss could be
caused by a third party, there is a definition that notes it requires two elements: (1) an act
committed by or at the direction of the insured, (2) with the intent to cause a loss.

In the exclusion regarding faulty, inadequate or defective repair or remodel, there is no
need to provide such a definition because it is clear and generally understood that repairs and
remodeling are done either by the insured or in the context of a contract for work to be performed
on the insured’s property. As explained by the Louisiana Court of Appeal, interpreting a policy
with identical language to the policy in this case, alterations undertaken without authorization of
the insured fall outside the exclusion:

This court interprets the exclusion contained in the pertinent policy
provisions to apply to situations where the insured or someone
authorized by the insured contracts for alterations to the property
and is dissatisfied with the quality of the performance under that
contract. The insurer by this exclusion intended to prevent the
expansion of coverage under the policy to insuring the quality of a

contractual undertaking by the insured of someone authorized by
him.

However, in this case the alterations were undertaken without
authorization and in direct conflict with the terms of the lease, and

SUPPLEMENTAL MEMORANDUM RE: MOTIONS FOR SUMMARY JUDGMENT - 3
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therefore fall outside the exclusion of the policy.
Husband v. Lafayette Ins. Co., 635 So. 2d 309, 311 (La.App. 1994). The exclusion in the policy

in Husband did not contain language to the effect that faulty repairs or alterations done “by or at
the direction of the insured” were not covered by the exclusion, but the court interpreted the
exclusion as applying only “to situations where the insured or someone authorized by the insured
contracts for alterations to the property and is dissatisfied with the quality of the performance
under that contract.” Id. Similarly, in this case, the fact that the exclusion for faulty, inadequate
or defective repair or remodel does not contain a definition of those terms (like the intentional
loss exclusion provides a definition of intentional loss) it is clear that the exclusion is only meant
to apply to “to situations where the insured or someone authorized by the insured contracts for
alterations to the property and is dissatisfied with the quality of the performance under that
contract.” The clear evidence in this case demonstrates that Plaintiff did not authorize or contract

with Reynoso to destroy her house.

The California Court of Appeal cited this same language with approval in Wilson v.
Farmers Ins. Exchange, when it explained that “[o]ur interpretation of the ‘inadequate
renovation’ exclusion is consistent with the only other case we have found in this area — Husband
v. Lafayette Ins. Co. . ..” 102 Cal.App.4th 1171, 1175, 126 Cal.Rptr.2d 305, 309 (Cal.App.
2002). The court in Wilson went on to cite with approval the same language quoted above. Id.
Essentially, what the courts in Husband and Wilson are saying is that they define or interpret
faulty or inadequate construction, repair or remodel to mean situations where an insured or

someone the insured authorizes or hires does work on the property.

The First Circuit Court of Appeals has also cited the same language from Husband and
SUPPLEMENTAL MEMORANDUM RE: MOTIONS FOR SUMMARY JUDGMENT - 4
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has held that “the faulty workmanship policy exclusion was ‘intended to prevent the expansion of
coverage under the policy to insuring the quality of a contractual undertaking by the insured or
someone authorized by him.”” Fidelity Coop. Bank v. Nova Cas. Co., 726 F.3d 31, 38 (1¥ Cir.
2013) (quoting Husband v. Lafayette Ins. Co., 635 So. 2d 309, 311 (La.Ct.App. 1994)). In
Fidelity, a prior owner :)f property had made a roof repair. After the property was sold, there was
a major storm and the roof leaked causing extensive water damage. The insurer argued that the
exclusion for faulty workmanship or repair precluded coverage because the drain on the roof
repair was too small and thus the damage was caused by faulty workmanship. The court noted
that “the undisputed evidence on record [was] that the roof was repaired prior to the Knowles’
ownership, and that the Knowles did not repair, renovate or replace the roof or its drain . . . .” Id.
Because the work on the roof was not a contractual undertaking by the insured or someone
authorized by the insured, the exclusion did not apply. Similarly, in this case, the exclusion for
faulty workmanship, renovation or repair is “intended to prevent the expansion of coverage under
the policy to insuring the quality of a contractual undertaking by the insured or someone
authorized by him.” Id. Because there was no contractual undertaking by Plaintiff to have her
home remodeled by Reynoso, and because Reynoso destroyed the home without her

authorization, the exclusion does not apply (despite the fact that it does not contain language “by

or at the direction of the insured” like the definition of “intentional loss” does).

Finally, the Supreme Court of New York has reached the same conclusion as to the
meaning of the policy exclusion for “faulty, inadequate or defective . . .design, specifications,
workmanship, repair, construction, renovation or remodeling, grading, compaction . ...” 1]

Essex St. Corp. v. Tower Ins. Co. of New York, 2005 N.Y. Misc. LEXIS 3556, 234 N.Y.L.J. 115
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. (S.Ct. New York 2005). In 11 Essex St. Corp., the defendant argued that the “faulty
workman;hip” exclusion (identical to the exclusion in this case) applied to preclude coverage for
damage to the building of its insured, which was allegedly caused by negligent construction at an
adjacent work site. Id. at 3556, *2. In holding that the exclusion did not apply, the court cited

Husband as follows:

Following the principles of construction, this court is persuaded
that the faulty workmanship exclusion applies to situations only
“where the insured or someone authorized by the insured contracts
for alterations to the property and is dissatisfied with the quality of
the performance under that contract.”

Id. at 3556, *5 (quoting Husband v. Lafayette Ins. Co., 635 So. 2d 309, 311 (La.Ct.App. 1994)).
Thus, because the work at the adjacent site that allegedly caused the damage was not done by the

insured or someone authorized by the insured, the exclusion did not apply.

The cases cited above demonstrate that the plain meaning of the faulty or inadequate
repair or renovation exclusion is to apply only to situations where the insured or someone
authorized by the insured contracts for alterations to the property and is dissatisfied with the
quality of the performance under that contract. There is no need for additional language in the

exclusion stating that the work be done by or at the direction of the insured.
II. CONCLUSION

In sum, it is not significant that the exclusion for “intentional loss” contains a definition
of intentional loss that includes a requirement that the loss be by or at the direction of the insured
and the faulty or inadequate repair'or remodel exclusion does not contain a definition of “faulty,
inadequate or defective . . .repair, construction, renovation, [or] remodeling.” An intentional loss

“could be done by a third party, and thus, there is a need to define that phase in the exclusion to

SUPPLEMENTAL MEMORANDUM RE: MOTIONS FOR SUMMARY JUDGMENT - 6
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mean only intentional losses done by or at the direction of the insured. The faulty workmanship
exclusion does not require such a definition because repairs and remodeling work are understood
to be done by or at the direction of the insured. In fact, that exclusion has been interpreted by a
number of other jurisdictions to mean only work authorized by or undertaken by the insured.
Courts ir'1terpre~t\ing the exclusion uniformly hold that the exclusion applies only “to situations
where the insured or someone authorized by the insured contracts for alterations to the property
and is dissatisfied with the quality of the perfomanée under that contract.” Husband, supra.
Thus, in this case, the exclusion does not apply because the destruction of the residence was not
done by or at the direction of the insured and this case is not about the insured being unhappy

with the quality of the performance under a contract for repair or remodel.

Based upon the foregoing, the exclusion for faulty, inadequate or defective repair,
construction, renovation and remodeling does not apply under the facts in this case.
Dated this [/ ' 4’&'ay of February, 2016.
KAUFMAN REID, PLLC

MW

J ehnifer Reid Mahoney
Attorneys for Defendant
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Craig R. Yabui

Elam & Burke, P.A.
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FEB 2 5 2016

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAMMIE L. FISHER,

)

Plaintiff, . ' Case No. CV OC 2015 08979
VS.. MEMORANDUM DECISION AND ORDER
RE: CROSS MOTIONS FOR SUMMARY
JUDGMENT AS TO COVERAGE
GARRISON PROPERTY AND

CASUALTY INSURANCE COMPANY,

Defendant.

This is an action by an insured, Plaintiff Shammie L. Fisher (“Fisher”), against her
insurer, Defendant Garrison Property and Casualty Insurance Company (“Garrison”), in which
Fisher alleges Garrison wrongfully denied a claim for damage to her residence. For
determination are cross motions for summary judgment as to coverage. As explained more
fully below, Fisher’s motion is granted in part, and Garrison’s motion is granted in part.

Facts and Prior Proceedings

Fisher owned a residence located at 2510 N. 34 Str.eet in Boise. In 2012, Fisher
entered into an agreement with Ron Reynosa (“Reynosa”). The agreement is reflected in (1) a
Real Estate Purchase and Sale Agreement dated January 23, 2012; (2) an Addendum dated
January 23, 2012; (3) a Counter Cffer dated January 25, 2012; (4) an Addendum dated February

6,2012; (5) an Addendum dated March 13, 2012; and (6) a Rental Agreement signed January

MEMORANDUM DECISION AND ORDER RE: CROSS MOTIONS FOR SUMMARY JUDGMENT AS TO
COVERAGE —Page 1 000223
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30,2012.! The lease was for a term beginning on March 15, 2012 and ending on March 31,
2013. The lease could be extended to September 1, 2013. Reynosa had the right to purchase
the property during the lease term for $153,000.00. The Addendum dated January 23, 2012 has
the following provision:

9) Buyer intends to make certain improvements to the property upon possession,

with the intent to sell the property for a profit which might be prior to the end of

the lease period. The buyer is required to give a monthly update for

plans/upgrades. Buyer may market the property for resale prior to the end of the

rental period with the intent to sell the property.

Fisher asserts she understood that Reynosa only planned to make minor cosmetic
improvements. Fisher Affidavit at 9.

Fisher asserts that within two (2) months of the commencement of the lease, she
discovered that Reynosa had torn down the entire residence. Fisher Affidavit at 9 5. Fisher
asserts Reynosa did so without her permiésion and that he had no authority to do so. Id. at 6,
9. After discovering that her residence ilad been demolished, Fisher states that Reynosa
promised to rebuild the residence. Id. at § 7. Reynosa 'undertook some construction activities at
the site but never completed rebuilding the residence. Fisher asserts in August 2013, Reynosa
abandoned the property and ceased all building activities. Id. Photographs attached to the

Fisher Affidavit depict the condition of tl.le- property when Reynosa ceased building activities.

The photographs depict an unfinished structure, exterior and interior framing incomplete, no

! Copies are attached as Exhibit A to the September 1, 2015 Affidavit of Shammie L. Fisher (hereinafter “Fisher
Affidavit™).
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siding, no ceiling, no roof, no finish on any interior or exterior surface, no appliances, no
cabinets and no functional plumbing of residential electrical service. The rough framing of the
exterior and interior of the structure is incomplete. The structure cannot be occupied in the
condition depicted in the photographs.

During the Reynosa lease term, Fisher’s residence was insured through a Dwelling
Policy issued by or on behalf of Garrison.? Fisher submitted a Proof of Loss under the
Dwelling Policy on or about September 27, 2013. Amended Complaint at § 14. Garrison
denied the claﬁn. Answer to Amended Complaint at § 14.

Fisher filed this action on May 27, 2015. On September 1, 2015 Fisher filed a motion
for summary judgment as to coverage under the Dwelling Policy. The motion was supported by
a ﬁemormdm and Fisher’s Afﬁdav{t: bn December 3'1, 2015, Garrison filed a cfoss motion
for summary judgment, supported by a memorandum in support of Garrison’s motion for
summary judgment and in opposition to Fisher’s motion for summary judghent, along with an
Affidavit of Counsel with several a&acmnents. On January 15, 2016, Fisher filed an opposition
to Garrison’s motion for summary jﬁdgmeﬁt. On January 25, 2016, Garrison filed a reply
memorandum in support of its motion for summary judgment. The Court has reviewed all of
these submissions.

The Court conducted a hearing into these matters on February 1, 2016. James G. Reid,

Kaufman Reid, PLLC, appeared and argued for Fisher. Matthew C. Parks, Elam & Burke,

2 A copy of the Dwelling Policy is included as part of Exhibit A to the Amended Complaint.

MEMORANDUM DECISION AND ORDER RE: ‘CROSS MOTIONS F‘OR SUMMARY JUDGMENT AS TO
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P.A., appeared and argued for Garrison. On February 4, 2016, the Court requested additional
briefing as to an issue relating to one of the policy exclusions. Garrison filed a supplemental
brief on February 12, 2016. Fisher filed a supplemental brief on February 16, 2016. The Court
has received and reviewed the additional brieﬁng and has taken the matters under advisement.
Legal Stalidards

A. Summary Judgment

Summary judgment is appropriate when “the pleadings, depositions, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any material fact
and that the I'noving party is entitled to a judgment as a matter of law.” LR.C.P. 56(c).
Generally, the 'burden of proof is on the moving party to demonstrate the absence of a genuine
issue of material fact; Rouse v. Household Fin. Corp., 144 Idaho 68, 70, 156 P.3d 569, 571
(2007) (citing Evans v. Griswold, 129 Idaho 902, 905, 935 P.2d 165, 168 (1997)). In construing
the facts, the court normally must draw ail reasc;nable inferences in a light most favorable to the
ﬁén;fﬁoving party. Mackay v. Four Rivérs Pécking Co., 145 Idaho 408, 410, 179 P.3d 1064,
1066 (2008). If reasonable people can reacﬁ different factual conclusions, then the motion must
be denied. Ashby v. Hubbard, 100 Idaho 67, 69, 593 P.2d 402, 404 (1979). “Once the moving
party establishes the absence of a genuine issue of material fact, the burden shifts to the non-
moving party to show that a é,enuine issué of maferial ‘fact does exist.” Kiebertv. Goss, 144

Idaho 225, 227, 159 P.3d 862, 864 (2007).
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Where “the party moving for summary judgment will not carry the burden of production |
or proof at trial, the genuine issue of material fact burden may be met by establishing the
absence of evidence on an element that the non-moving party will be required to prove at trial.”
Heath v. Honker's Mini-Mart, II?C., 134 Idaho 711, 712, 8 P.3d 1254, 1255 (Ct. App. 2000).
“Such an absence of evidence may be established either by an affirmative showing with the
moving party's own evidence or by a review of all the nonmoving party's evidence and the
contention that such proof of an element is lacking.” Id. (citing Dunnick v. Elder, 126 Idaho
308,311, 882 P.2d 475, 478 (Ct.App.1994); see also, Withers v. Bogus Basin Recreational
Ass’n, Inc., 144 Idaho 78, 80, 156 P.3d 579, 581 (2007) (quoting Baxter v. Crane,;y, 135 Idaho
166, 170, 16 P.3d 263, 267 (2000)).

Once such an absence of evidence has been established, the burden thén shifts to the
party opposing the motion to establish, through admissible evidence, that there is indeed.a
genuine issue for trial. In opposing summary judgment, the non-moving party “must respond to
the summary judgment motion with specific facts showing there is a genuine issue for trial.”
Brownv. City of Pocatello, 148 Idaho 802, 806, 229 P.3d 1164, 1166 (2010) (quoting Tuttle v.
Sudenga Indus., Inc., 125 Idaho 145, 150, 368 P.2d 473, 478 (1994)). “[A] mere scintilla of
evidence or only slight doubt as to the facts is insufficient to withstand summary judgment;
there must be sufficient evidence ﬁpon which a jury could reasonably return a verdict resisting

the motion.” Id. (quoting Harpole v. State, 131 Idaho 437, 439, 958 P.2d 594, 596 (1998)).
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B. Insurance Coverage and Exclusions

In the absence of any ambiguity in the language, the burden is on the insured to
demonstrate that a loss is within the general coverage provision of an insurance contract.
Buckley . Orem, 112 Idaho 117, 122, 730 P.2d 1037, 1042 ( Ct.App.1986). If aloss is
covered, the insurer bears the burden to show that an exclusion applies. Id. See also Perry v.
Farm Bureau Mut. Ins. Co. of Idaho, 130 Idaho 100, 103, 936 P.2d 1342, 1345 (1997).

Discussion and Analysis

The Dwelling Policy has several coverages including Coverage A — Dwelling, which
provides insurance as follows:

We cover:

1. The dwelling on the Described Location® shown in the Declarations for
~ * dwelling purposes, including structures attached to the dwelling: . . .

Pg. 3 of Policy Packet. The Dwelling Policy provides for insurance as follows:

We insure against risk of direct loss to property described in Coverage A . . .
only if that loss is a physical loss to property . . .

Dwelling Policy at pg. 5. Fisher argues she is entitled to summary judgment that the direct loss
to her residence is a covered event under the insurance policy. Garrison offers no opposition to

this arg,rument.4 The Court has reviewed the above provisions of the Dwelling Policy, and finds

* The Dwelling Policy defines the Described Location as “2510 N. 34" Street, Boise, Ada, ID 83703-5528”, which
is the address of Fisher’s property.

4 Garrison essentially admits that there is coverage by stating: “The only dispute is whether coverage for the
claimed loss is precluded under any exclusions contained in the Policy.” Memorandum in Support of Defendant’s
Motion for Summary Judgment and in Opposition to Plaintiff’s Motion for Partial Summary Judgment at p. 8.

MEMORANDUM DECISION AND ORDER RE: CROSS MOTIONS FOR SUMMARY JUDGMENT AS TO
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that the language is unambiguous. There is no genuine issue of any material fact; the direct loss
to the residence is a loss covered by the policy. The Court will grant partial summary to Fisher
as to this issue.

As explained above, if the loss is covered, the burden shifts to the insurer to
demonstrate that an exclusion applies. Garrison asserts that coverage is excluded based upon
two (2) of the General Exclusions in the Dwelling Policy. General Exclusion 1.c. provides as
follows:

1. We do not insure for loss caused directly or indirectly by any of the

following. Such loss is excluded regardless of any other cause or event
contributing concurrently or in any sequence to the loss.

h. Intentional Loss, meaning any loss arising out of any act committed:

(1) by or at the direction of you. . .
(2) with the intent to cause a loss.

Dwelling Policy at pp. 7-8. This will be referred to herein as the “intentional loss” éxclusior;.
General Exclusion 2.h. provides as follows:

2. We do not insure for loss to property described in Coverage . . . A . ..
caused by any of the following. . . .

c. Faulty, inadequate or defective; ...

(2) design, specifications, workmanship, repair, construction, renovation,
remodeling, grading, compaction; ...

of part or all of any property whether on or off the Described Location.
Dwelling Policy at P. 8. This will be referred to herein as the “faulty, ina&equate or

defective work” exclusion.
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A. The intentional loss exclusion.

Fisher argues that Reynosa demolished the house without her knowledge or approval,
and, for that reason, the intentional loss exclusion does not apply. Fisher claims she understood
Reynosa intended only minor and cosmetic improvements and Fisher asserts that she had no
knowledge that Reynosa intended to destroy the home and she did not authorize its destruction.
Fisher claims Reynosa promised to rebuild the house, and she relied on this promise until ’~
Reynosa walked away from the residence. Fisher argues that s.he had no choice but to agree to
permit Reynosa to rebuild the house because she had a duty to n;itigate or minimize the
insurance loss by permitting Reynosa to rebuild the residence.’ |

Garrison argues the evidence demonstrates the loss was caused by activities which were
authorized by Fisher. In support of this argument, Garrison cites to the following facts:

1. Fisher’s agreement with Reyﬁbsa pennitfeci Reynosa to construct |

improvements to the'resi'de.:nce&.
2. The loss occurred, and Fisher had direct knowledge of the loss, within 60
days of the commencement of Reynosa’s lease in 2012.

3. Fisher did not submit a claim at the time she learned of the loss in 2012.

Fisher did not submit a claim of loss until September 27, 2013, after

> The policy requires the insured to give “prompt notice” of any loss, protect the property from further loss and
make “reasonable and necessary” repairs to the property. Dwelling Policy at p. 8, Conditions 4. These duties were
not addressed in the cross motions for summary judgment but were raised in the Answer as Affirmative Defenses.
Answer to Amended Complaint at p. 7, Fifth, Sixth, Seventh and Eighth Affirmative Defenses.
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Reynosa abandoned the project. The claim of loss was submitted
approximately 16 months after Fisher became aware of the lo‘ss. Answer to
Complaint at p. 4, ] 14.°
4. Fisher consented to Reynosa’s plan to rebuild the residence.
5. While Reynosa was rebuilding the residence, Fisher remained in regular
contact with Reynosa about the progress of the construction activities
Memorandum in Support of Defendant’s Motion for Summary Judgment and in Opposition to
Plaintiff’s Motion for Partial Summary Judgment at pp. 3-5. Garrison argues these facts
support only one inference: that the demolition of the residence and subsequent construction
activities were done with the knowledge and consent of Fisher. As a result, Garrison argues
that the loss was caused directly or indirectly by activities authorizeé by Fisher and is excluded
by the intentional loss exclusion.

Viewing this evidence in the light most favorable to Fisher, and drawing all inferences
in favor of Fisher, the Court con;:ludes that whether Reynosa’s activities were authorized by
Fisher presents genuine issues of material fact which preqlude summary judgment on tﬁe issue
of whether the intentional loss exclusion applies. Accordingly, the Court will deny summary

judgment on whether the intentional loss exclusion applies.

§« .. [Garrison] admits that a letter from [Fisher’s counsel] dated September 27,2013, was mailed to [Garrison]
and admits that in a letter dated December 5, 2013, Garrison Property and Casualty Insurance Company disclaimed
coverage for the loss.”

MEMORANDUM DECISION AND ORDER RE: CROSS MOTIONS FOR SUMMARY JUDGMENT AS TO
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B. The faulty, inadequate or defective work exclusion.

Fisher argues she entered into a rent to own arrangement with Reynosa and only agreed
Reynosa could make minor cosmetic improvements. Fisher argues she was not aware and did
not agree that Reynosa could demolish and build a new residence. Fisher argues that her
consent to the rebuilding was effectively involuntary. Fisher cites two (2) cases from other
jurisdictions which upheld coverage under a faulty, inadequate or defective work exclusion
where the insured had no knowledge of the work activity anci did no'; approve or authorize the
work. Husband v. Lafayette Ins. Co., 635 S0.2d 309 (Ct.App. La., 1994); and Home .S"avz’ngs of
America, F.S.B. v. Continental Ins. Co., 87 Cal.App. 4™ 835 (2001).

In Husband, the owner leased property to a tenant and the lease had a provision
prohibiting alterations or additions to f’éhe i)roperty without written permission of the owner.
Without the owner’s knoyvledge the tenant made significant alterations to the property, which
were described as “shoddy and éxtremely unprofessional” and “disastrous”. Id. at 311. The
owner submitted an insurance claim' wh1ch was denieci and, at trial, the insurer defended on the
basis of a faulty, inadequate or defe;:tive v;ro'rk exclusion that appears identical to the provision
in Fisher’s Dwelling Policy. In affirming the trial court’s ruling that there was coverage, the
appellate court stated as follows:

This court interprets the exclusion ;:ontained in the pertinent policy provisions to

apply to situations where the insured or someone authorized by the insured

contracts for alterations to the property and is dissatisfied with the quality of the

performance under that contract. The insurer by this exclusion intended to

prevent the expansion of coverage under the policy to insuring the quality of a
contractual undertaking by the insured of someone authorized by him.

MEMORANDUM DECISION AND ORDER RE: CROSS MOTIONS FOR SUMMARY JUDGMENT AS TO
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HOWCVCI", in this case the alterations were undertaken without authorization and

in direct conflict with the terms of the lease, and therefore fall outside the

exclusion of the policy.

Husband v. Lafayette Ins. Co., 635 So. 2d 309, 311 (La. Ct. App. 1994).” In her supplemental
brief, Fisher cites to two additional (2) cases which cite to and relied on the reasoning of
Husband: Fidelity Coop. Bank v. Nova Cas. Co., 726 F.2d 31, 318 (1% Cir. 2013) and I/ Essex
St. Corp. v. Tower Ins. Co. of New York, 2005 N.Y. Misc. LEXIS 3556, 234 N.Y.L.J. 115
(S.Ct. N.Y. 2005).

In.Home Savings of America, the mortgagee was a named insured in the owners’
homeowner’s policy. The owners conveyed the property to an entity controlled by a family
trust without the knowledge of the mortgagee. The new owner demolished the residence as part
of a plan to construct new townhomés. The oﬁginal owners defaulted. The mortgagee did not
learn of the demolition of the property until the default. The mortgagee foreclosed resulting in-
a deficiency judgment. The owner made a claim for the foreclosure deficiency under the
homeowner’s policy which was denie&. ;l'he mortga;g‘ee filed an action against the insurer. The
trial court found for the insurer. Much of nthe Home Savings of America appeal decision relates

to a discussion of the rights of a mortgagee named as insured, an issue not presented in this

case. The insurance policy also contained a faulty, inadequate or defective work exclusion that

" The appellate court also discussed another provision which referred to the phrase “ensuing loss”. Unfortunately,
the court did not quote any part of the provision, so it is difficult to determine whether this was significant. While
the appellate court agreed with the trial court that this phrase was ambiguous, the correctness of the conclusion that
the phrase was ambiguous was not part of the decision. Id. at 312.

MEMORANDUM DECISION AND ORDER RE: CROSS MOTIONS FOR SUMMARY JUDGMENT AS TO
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appears very similar or identical to the provision in Fisher’s Dwelling Policy. The appellate
court relied on a number of automobile insurance cases and ruled as follows:

Viewing the Continental policy's faulty construction exclusion in light of the

automobile arson cases, we conclude the faulty construction exclusion is

insufficient to preclude Home Savings's recovery as mortgagee for a third party's
intentional demolition of the insured residence. Just as several courts have
concluded that simply excluding acts of conversion is insufficient to exclude the
insured's intentional arson of a secured automobile, we find that simply
excluding damages flowing from faulty construction is insufficient to exclude

the loss caused by a third party's intentional demolition of a secured residence.

Id. at 854. The court found that the faulty, inadequate or defective work exclusion would not
preclude coverage for a named insured mortgagee who had no role in the demolition or
subsequent remodeling activities.

Garrison argues there is no coverage for the loss because the loss resulted from
Reynosa’s faulty, inadequate or defective work which was authorized and approved by Fisher.
As discussed above, Fisher asserts that she did not authorize or approve the decision to
demolish the enti;e residence. However, once the house was destroyed, Garrison concedes that
she agreed with Reynosa’s plans to rebuild because she felt she had no real choice.

Garrison cites to a California appellate decision which upheld the faulty, inadequate or
defective work exclusion where the insured knew about remodeling activities and approved.
Wilson v. Farmers Ins. Exch., 102 Cal.App.4th 1171, 126 Cal.Reptr.2d 305 (2002). In Wilson,
the seller/mortgagee of a house authorized renovations which the buyer never completed,

resulting in a loss in the value of the property. The seller/mortgagee was a named insured in the

homeowner’s insurance policy. The appellate court denied coverage on the basis of a faulty,
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inadequate or defective work exclusion because the mortgagee authorized the work.® The court
stated: “An unfinished renovation or remodeling project that leaves the house in disrepair is
plainly “inadequate.” Wilson v. Farmers Ins. Exch., 102 Cal. App. 4th 1171, 1174, 126 Cal.
Rptr. 2d 305, __ (2002).

In its supplemental brief, Garrison cites to additional cases in which courts have
declined coverage on the basis of a faulty, inadequate or defective work exclusion regardless of
whether the insured had any involvement in or consented to the work. See, Stephens v. Liberty
Mutual, 2008 WL 480287 (N.D. Ca. 2008); and Capelouto v. Valley Forge Ins. Co., 990 P.2d.
414, 98 Wash.App. 7 (1999). In Stephens, the insureds owned a building which was damaged
by the demolition of an adjacent building and construqtion of a new structure on the adjacent
property. The insureds had no role in the demolition or construction activities. The insureds
made a claim under the property insﬁrénée jwhich was denied. The insured filed suit. It appears
the policy contained a faulty, inadedu;ate c;r defective work exclusion provision that is identical
to the provision in Fisher’s Dwelling Policy. The court found the language of the faulty,
inadequate or defective work exclusion provision was clear and unambiguous. Thg exclusion
applied to any and all faulty, inadequate or'def’ective work, and it was not relevant whether the
insured had any involvement in the work. The court granted summary judgment for the insurer.
Id.at *16. The court was aware of the ruling in Wilson, above, and determined that the

reasoning of Wilson was not supported by the unambiguous language of the exclusion.

8 The precise language of the exclusion is not set forth in the opinion, but it appears similar to the provision here.
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In Capelouto, the insured owned a commercial building that was damaged by sewage
introduced into his building by an inadequate pump installed on a portion of the sewer system
about 110 feet from the inisured’s property. The insured had no role in the repair or
maintenance of the sewer line. The insurer denied the claim for loss, in part, relying on the
faulty, inadequate or defective work exclusion provision in the insurance policy, which appears
identical to the provision in this case. The court found the provision unambi;guouS and
excluded coverage for inadequate repair or maintenance work. The fact that the owner did not
have any involvement in the activity which caused the damage was not a factor in the court’s
reasoning.

In this case, the Court has considered the laﬁguage of the faulty, inadequate or defective
work exclusion, and finds that the language is clear and unambiguous. There is an exclusion
for any loss attributable to faulty, inééiequate or defe-c’;ive Wé)tk. The Court ﬁﬁds that the loss
here was caused directly by faulty inadqu;ate or defective work as set forth in the exclusion.
The policy excludes coverage for any and all faulty, inadequate and/or defective work.

The conclusion that the faulty, inadequate or defective work exclusion provision is
unambiguous is further supported by reviewing the language of the intentional loss provision.
In that exclusion, whether an intentional loss was excluded depended expressly upon whether
the loss arose out of an act committed “by or at the direction of the [insured]”. The faulty,
inadequate or defective work exclusion provision makes no mention of whether the work

activity was done by or at the direction of the insured. The presence of this language in one
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exclusion and the absence of this language in another exclusion is telling. The absence of this
language supports the conclusion that the policy did not intend to condition the fauity,
inadequate or defective work exclusion on whether any work was undertaken by or on behalf of
the insured.

The Court concludes that there is no genuine issue of material fact as to whether the
faulty, inadequate or defective work exclusion applies; it does. Accordingly, the Court will
grant summary judgment to Garrison on this issue.

Conclusion

Fisher ha;s demonstrated that the direct loss was covered under the policy. Garrison has
shown that the faulty, inadequate or defective work exclusion aﬁplies to Reynosa’s incomplete
construction work. The Court has found that there are genuine issues of material fact as to
whether the intentional loss exclusion applies.

IT IS SO ORDERED.

Dated this & day of February, 2016.

| Z‘uu‘ Uyon

PATRICK H. OWEN
" District Judge
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAMMIE L. FISHER,

Plaintiff, Case No. CV-OC-1508979

vs FINAL JUDGMENT

GARRISON PROPERTY AND CASUALTY
INSURANCE COMPANY,

Defendant.

JUDGMENT IS ENTERED AS FOLLOWS:
Plaintiff’s Amended Complaint and Demand for Jury Trial is dismissed with prejudice.

DATED this %5 _day of March, 2016,

%/WLMW

PATRICK H. OWEN
District Judge
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Jennifer Reid Mahoney [ ] Hand Delivery
KAUFMAN REID, PLLC [ ] Federal Express
1211 W. Myrtle St., Ste. 350 [ ] ViaFacsimile

Boise, Idaho 83702

Craig R. Yabui [
ELAM & BURKE, P.A. [
P.O. Box 1539 [
Boise, Idaho 83701 [

Hand Delivery
Federal Express

/ ] U.S. Mail
]
]
] ViaFacsimile

4832-7234-2318,v. 1
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JENNIFER REID MAHONEY, ISB # 5207 AM M

KAUFMAN REID, PLLC

1211 W. Myrtle St., Suite 350 APR 13 2016
Boise, Idaho 83702
s CH
Telephone: (208) 342-4591 “'gjgﬁgpiﬁ . RICH, Clerk
DEPUTY

Facsimile: (208) 342-4657
E-mail: jreid@krlawboise.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAMMIE L. FISHER; Case No. CV OC 1508979
Plaintiff/Appellant, NOTICE OF APPEAL
vs.
USAA CASUALTY INSURANCE
COMPANY;
Defendant/Respondent.

TO: THE ABOVE-NAMED RESPONDENT, USAA CASUALTY INSURANCE
COMPANY, AND THE PARTY’S ATTORNEY, AND THE CLERK OF THE
ABOVE-TITLED COURT.

NOTICE IS HEREBY GIVEN THAT:
1. The above-named Appellant, Shammie L. Fisher, appeals against the above-named

Respondent to the Idaho Supreme Court from the Final Judgment entered in the above titled

action on the 25™ day of March, 2016, Honorable Judge Patrick H. Owen presiding.

2. The appeal is on both issues of law and fact . ERE

3. The Appellant is represented by James G. Reid and Jennifer Reid Mahoney of

NOTICE OF APPEAL - 1 000241



Kaufman Reid, PLLC, 1211 W. Myrtle, Suite 350, Boise, Idaho 83702, Telephone: 208-342-

4591, email: jreid@krlawboise.com and jmahoney@krlawboise.com .

4. The Respondent is represented by Matthew L. Walters and Craig R. Yabui of Elam &
Burke, P.A., 251 E. Front Street, Suite 300, Boise, Idaho 83702, Telephone: 208-343-5454,

email: mlw@elamburke.com and cry@elamburke.com .

5. The party has a right to appeal to the Idglho Supreme Court, and the Judgment
described in paragraph 1 above is appealable under and pursuant to Rule 11(a)(1), LA.R.

6. Appellant provides the following as a preliminary statement of the issues on appeal;
provided, any such list of issues on appeal shall not prevent the Appellant from asserting other
issues on appeal:

(2:1) Did the District Court err when it determined that the insurance policy did not provide

' insurance coverage for Plaintiff’s claimed losses to real and personal property.

7. Appellant is not aware of any transcript from any hearings having been prepared and
no transcripts are requested.

8. The Appellant requests the following documents to be included in the Clerk’s record
in addition to those automatically included in the Clerk’s record pursuant to Rule 28 L.A.R.:

(2) Complaint;

(b) Answer to Complaint and Demand for Jury Trial;

(¢) Order Granting Motion to File Amended Complaint;

(d) Amended Complaint and Demand for Jury Trial;

(e) Answer (Yabui for Garrison Property);

(f) Motion for Partial Summary Judgment;

(g) Affidavit of Shammie L. Fisher in Support of Motion for Partial Summary Judgment;

NOTICE OF APPEAL -2 000242



(h) Memorandum in Support of Motion for Partial Summary Judgment;
(i) Defendant’s Motion for Summary Judgment;
() Affidavit of Craig R. Yabui in Support of Defendant’s Motion for Summary
Judgment;
(k) Memorandum in Support of Defendant’s Motion for Summary Judgment and in
Opposition to Plaintiff’s Motion for Partial Summary Judgment;
() Memorandum in Opposition to Defendant’s Motion to Summary Judgment;
(m)Reply Memorandum in Support of Defendant’s Motion for Summary Judgment;
(n) Request for Additional Briefing;
(o) Defendant’s Additional Briefing re Motion for Summary Judgment;
(p) Supplemental Memorandum re Motions for Summary Judgment;
(9) Memorandum Decision and Order re Cross Motions for Summary Judgment; and
(r) Final Judgment.
(s) All pleadings, including Court’s Memorandum Decision dated February 25, 2016.
9. Icertify:
(a) That a copy of this Notice of Appeal has been served on the reporter.
(b) That the estimated fee for preparation of the Clerk’s record will be paid within the
time required by rule after notice to Appellant of the amount of the estimated fee.
(c) That the Appellate filing fee has been paid.
(d) That service has been made upon all parties required to be served pursuant to Rule

20.
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Dated this day of )q {)( | ,2016.
KAUF ID, PLLC
By: e ¢
J s G. Reid
At orneys for Defendant
CERTIFICATE OF SERVICE

I hereby certify that on the i B%ay of April, 2016, a true and correct copy of the
foregoing was served upon all parties listed below by:

Matthew L. Walters

Craig R. Yabui

Elam & Burke, P.A.

251 East Front Street, Suite 300
P.O. Box 1539

Boise, ID 83701

NOTICE OF APPEAL - 4

J

£ U.S. Mail, Postage Prepaid
____Overnight Delivery
____Hand Delivery

____ Facsimile, 208-384-5844
___Electronic Mail
mlw(@elamburke.com
cry(@elamburke.com
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James £5. Reid '
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JENNIFER REID MAHONEY, ISB # 5207
KAUFMAN REID, PLLC

1211 W, Myrtle St., Suite 350

Boise, Idaho 83702

Telephone: (208) 342-4591

Facsimile: (208) 3424657

E-mail: jreid@krlawboise.com

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHAMMIE L. FISHER, Case No. CV OC 1508979
Plaintiff/Appellant, AMENDED NOTICE OF APPEAL
Vs,
GARRISON PROPERTY AND

CASUALTY INSURANCE COMPANY;

Defendant/Respondent.

TO: THE ABOVE-NAMED RESPONDENT, GARRISON PROPERTY AND
CASUALTY INSURANCE COMPANY, AND THE PARTY’S ATTORNEY, AND
THE CLERK OF THE ABOVE-TITLED COURT.
NOTICE IS HEREBY GIVEN THAT:
1. The above-named Appellant, Shammie L. Fisher, appeals against the above-named
Respondent to the Idaho Supreme Court from the Final Judgment entered in the above titled
action on the 25" day of March, 2016, Honorable Judge Patrick H, Owen presiding.

2. The appeal is on both issues of law and fact

3. The Appellant is represented by James G. Reid and Jennifer Reid Mahoney of
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Kaufman Reid, PLLC, 1211 W. Myrtle,.Suite 350, Boise, Idaho 83702, Telephone: 208-342-

4591, email: jreid@krlawboise.com and jmahoney@krlawboise.com .

4. The Respondent is represented by Matthew L. Walters and Craig R. Yabui of Elam &
Burke, P.A,, 251 E. Front Street, Suite 300, Boise, Idaho 83702, Telephone: 208-343-5454,

email: mlw(@elamburke.com and cry@elamburke.com .

5. The party has a right to appeal to the Idaho Supreme Court, and the Judgment
described in paragraph 1 above is appealable under and pursuant to Rule 11(a)(1), LA.R.

6. Appellant provides the following as a preliminary statement of the issues on appeal;
provided; any such list of issues on appeal shall not prevent the Appellant from asserting other

" issues on appeal:
(a) Did the District Court err when it determined that the insurance policy did not provide
insurance coverage for Plaintiff’s claimed losses to real and personal property.

7. Appellant is not aware of any transcript from any hearings having been prepared and
no transcripts are requested.

8. The Appellant requests the following documents to be included in the Clerk’s record
in addition to those automatically included in the Clerk’s record pursuant to Rule 28 LA.R.:

(a) Complaint;

(b) Answer to Complaint and Demand for Jury Trial;

(c) Order Granting Motion to File Amended Complaint;

(d) Amended Complaint and Demand for Jury Trial;

(e) Answer (Yabui for Garrison Property);

(f) Motion for Partial Summary Judgment;

(g) Affidavit of Shammie L. Fisher in Support of Motion for Partial Summary Judgment;
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(h) Memorandum in Support of Motion for Partial Summary Judgment;

(1) Defendant’s Motion for Summary Judgment;

(j) Affidavit of Craig R. Yabui in Support of Defendant’s Motion for Summary
Judgment;

(k) Memorandum in Support of Defendant’s Motion for Summary Judgment and in
Opposition to Plaintiff’s Motion for Partial Summary Judgment;

() Memorandum in Opposition to Defendant’s Motion to Summary Judgment;

(m)Reply Memorandum in Support of Defendant’s Motion for Summary Judgment;

(n) Request for Additional Bri;aﬁng;

(0) Defendant’s Additional Briefing re Motion for Summary Judgment;

(p) Supplemental Memorandum re Motions for Summary Judgment;

(q9) Memorandum Decision and Order re Cross Motions for Summary Judgment; and

(r) Final Judgment.

(s) All pleadings, including Court’s Memorandum Decision dated February 25, 2016.

9. Icertify:

(a) That a copy of this Notice of Appeal has been served on the reporter.

(b) That the estimated fee for preparation of the Clerk’s record will be paid within the

time required by rule after notice to Appellant of the amount of the estimated fee.

(c) That the Appellate filing fee has been paid.

(d) That service has been made upon all parties required to be served pursuant to Rule

20.
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KAUF , PLLC
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Jameizé. Reid \
Attorneys for Defendant
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I hereby certify that on the Sj/day of A‘!\-px;l;g()m, a true and correct copy of the
foregoing was served upon all parties listed below by:

Matthew L. Walters

Craig R. Yabui

Elam & Burke, P.A.

251 East Front Street, Suite 300
P.O. Box 1539

Boise, ID 83701
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___U.S. Mail, Postage Prepaid
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