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filed what the district court considered to be a frivolous conspiracy to defraud

claim). R. Vol. 1, pp. 1165-1156.

B. Kirk’s Appeal on the Attorneys’ Fees Issue.

Kirk filed a cross-appeal from the district court’s order awarding costs
and attorneys’ fees. R. Vol. 1, p. 1177.

In the Cross-Appellant’s portion of his combined brief, Kirk did not
argue that the district court erred in denying his motion under section 12-
120(3) (and so Petrus does not address that aspect of the ruling further here).
Instead, Kirk’s single argument was simply that the district court’s award of
fees to Kirk amounted to “less than seven percent of the total fees incurred,”
which, he says, “no exercise of reason” can support. RB, pp. 20-21.

Kirk concedes this is an issue reviewed under the abusec of discretion
standard, and accurately recites that the inquiry on appeal is simply whether
the district court “correctly perceived the issue as one of discretion,” whether
it “acted within the boundaries of its discretion,” and whether it “reached its
decision by an exercise of reason.” RB, p. 8, citing Nguyen v. Bui, 146 1daho

187. 193, 11 P.3d 1107, 1113 (Ct. App. 2008).

C. Discussion.
First, the district court obviously understood that the issue presented by
Kirk’s request under section 12-121 was “one of discretion.” Its Order recites

the proper statutory standard—whether an action was “brought, pursued, or



defended frivolously, unreasonably, or without foundation”—and then recites
specifically: “Whether that is the case is a discretionary determination.” R.
Vol. 1, p. 1153, citing Idaho Military Historical Society v. Maslen, 156 1daho
624, 631-632, 329 P.3d 1072, 1079-1080 (2014).

The second and third questions—whether the district court “acted
within the boundaries of its discretion,” and “reached its decision by an
exercise of reason”—are easily answered with reference to the district court’s
detailed, six-page order. There, it recited a thorough chronology of the case
from its inception, through Kirk’s deletion of his negligence claim in his
amended complaint, Kirk’s motion for summary judgment, Petrus’s
concession to summary judgment on his conspiracy-to-defraud claim, and the
ultimate entry of judgment in favor of Kirk on Petrus’s remaining breach of
the implied warranty claim. R. Vol. 1, pp. 1150-1156. The district court then
concluded that Petrus’s short-lived negligence claim did not warrant an award
of fees because, even assuming it was frivolous, “the record doesn’t show that
Kirk was ever served with process or ever appeared in the action before the
first amended complaint [which did not include a negligence claim] was
filed.” R. Vol. 1, p. 1153-1154. Moreover, the district court declined to
award fees for Petrus’s claim for breach of the implied warranty because,

while it was “decidedly weaker than Kirk’s position,” it “wasn’t frivolous.”












V.

CONCLUSION

For all of the reasons stated here and in his opening brief, Petrus
reiterates his essential position, that the district court erred as a matter of law
in ruling that his claim for breach of the implied warranty of habitability was
governed by the statute that controls actions on a contract, rather than those
that control actions on a tort. In that respect, Petrus also reiterates his prayer
that the district court’s ruling granting summary judgment be reversed, and the
matter remanded for further proceedings on the merits.

Otherwise, the district court’s order awarding Kirk $10,000 was an
appropriate exercise of discretion, and should be gffirmed.

Dated: October 13, 2017 HIGGS FLETCHER & MACK LLP

By: & /7 ) e’
ohn Morris, Esq.
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