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IN THE SUPREME COURT OF THE STATE OF IDAHO

MEDICAL RECOVERY SERVICES, )
LLC, an Idaho limited liability )
company, ) Clerk’s Record on Appeal
)
)  Supreme Court Docket No. 45019
Petitioner-Appellant, )} Lincoln County Court No. CV-2015-78
)
VS. )
)
ROBERT W. LOPEZ, )

Defendant-Respondent.

Appeal from the District Court of the 5" Judicial District of the State of
Idaho, in and for the County of Lincoln
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HONORABLE John K Butler, DISTRICT JUDGE
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Bryan N. Zollinger Robert W. Lopez
Attorney for Appellant Self-Represented Respondent
PO Box 50731 321 N. Main St.
Idaho Falls, ID 83405 Dietrich, ID 83324



Date: 6/5/2017
Time: 03:49 PM

Page 1 of 3

Fifth Judicial District Court - Lincoln County
ROA Report
Case: CV-2015-0000078 Current Judge: Mark A. Ingram
Medical Recovery Services, LLC vs. Robert W Lopez

Medical Recovery Services, LLC vs. Robert W Lopez

User: DEYSI

Other Claims
6/2/2015 New Case Filed - Other Claims Mark A. Ingram
Filing: A - All initial case filings in Magistrate Division of any type not listed Mark A. Ingram
in categories B,C,D,G and H(2) Paid by: Medical Recovery Services, LLC
(plaintiff) Receipt number: 0000791 Dated: 6/2/2015 Amount: $166.00
(Check) For: Medical Recovery Services, LLC (plaintiff)
Complaint Mark A. Ingram
Summons: Document Service Issued: on 6/2/2015 to Robert W Lopez, Mark A. Ingram
Assigned to . Service Fee of $0.00.
Civil Disposition entered for: Lopez, Robert W, Defendant; Medical Mark A. Ingram
Recovery Services, LLC, Plaintiff. Filing date: 6/2/2015
STATUS CHANGED: Closed Mark A. Ingram
Plaintiff: Medical Recovery Services, LLC Appearance Bryan N Zollinger  Mark A. Ingram
7/13/2015 Sheriffs Return of Service Mark A. Ingram
Summons: Document Returned Served on 7/5/2015 to Robert W Lopez; Mark A. ingram
Assigned to . Service Fee of $0.00.
8/11/2015 Application for Entry of Default Mark A. Ingram
Affidavit in Suppot of Application for Default Judgment Mark A. Ingram
8/14/2015 Order Regarding Default Mark A. Ingram
9/8/2015 Motion for Reconsideration Mark A. Ingram
Brief in Support of Motion for Reconsideration Mark A. Ingram
9/9/2015 Amended Default Jugdment Mark A. Ingram
9/21/2015 Application for Order of Continuing Garnishment Mark A. Ingram
Affidavit in Support of Writ of Execution Mark A. Ingram
9/25/2015 Writ: Document Service Issued: on 9/25/2015 to Robert W Lopez; Mark A. Ingram
Assigned to . Service Fee of $0.00.
Miscellaneous Payment: Writs Of Execution Paid by: Medical Recovery Mark A. ingram
Services, LLC Receipt number: 0001458 Dated: 9/25/2015 Amount; $2.00
(Check)
2/1/2016 Unsatisfied Return of Service Mark A. Ingram
Writ: Document Returned Served on 10/5/2015 to Robert W Lopez; Mark A. Ingram
Assigned to . Service Fee of $0.00.
3/14/2016 Hearing Scheduled (Debtors Examination 06/03/2016 10:30 AM) Mark A. Ingram
STATUS CHANGED: Closed pending clerk action Mark A. Ingram
Notice Of Hearing Mark A. Ingram
Notice Of Hearing Mark A. Ingram
3/21/2016 Application for Order of Examination Mark A. Ingram
Application for Order to Allow Telephonic Order of Examination Mark A. Ingram
Affjidavit in Support of Application for Order to Allow Telephonic Order of  Mark A. Ingram
Examination
3/25/2016 Order to Allow Telephonic Order of Examination Mark A. Ingram
4/1/2016 Order of Examination Mark A. Ingram
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Date: 6/5/2017 Fifth Judicial District Court - Lincoin County User: DEYSI
Time: 03:.49 PM ROA Report
Page 20of 3 Case: CV-2015-0000078 Current Judge: Mark A. Ingram
Medical Recovery Services, LLC vs. Robert W Lopez
Medical Recovery Services, LLC vs. Robert W Lopez

Other Claims

Date Judge

6/3/2016 Minute Entry Mark A. Ingram

Hearing result for Debtors Examination scheduled on 06/03/2016 10:30 Mark A. Ingram
AM: Hearing Held

6/23/20186 STATUS CHANGED: closed Mark A. Ingram
712212016 Application for Order of Continuing Garnishment Mark A. Ingram
Affidavit in Support of Writ of Execution Mark A. Ingram
Writ: Document Service Issued: on 7/22/2016 to Robert W Lopez; Mark A. Ingram

Assigned to . Service Fee of $0.00.

Miscellaneous Payment:. Writs Of Execution Paid by: Medical Recovery Mark A. Ingram
Services, LLC Receipt number: 0001017 Dated: 7/22/2016 Amount: $2.00

(Check)

8/26/2016 Satisfied Return of Service Mark A. Ingram
Writ: Document Returned Served on 8/2/2016 to Robert W Lopez; Mark A. Ingram
Assigned to . Service Fee of $0.00.

9/6/2016 Application for Award of Supplemental Attorney's Fees Mark A. Ingram
Affidavit of Bryan N. Zollinger in Support of Application for Award of Mark A. Ingram
Supplemental Attorney's Fees
Memorandum of supplemental attorney's fees Mark A. Ingram
Notice of hearing Mark A. ingram
Hearing Scheduled (Motion 09/30/2016 11:30 AM) Mark A. ingram
STATUS CHANGED: Closed pending clerk action Mark A. Ingram
Notice Of Hearing Mark A. Ingram
Application for order to allow telephonic supplemental attorney fees Mark A. Ingram
Affidavit in support of application for order to allow telephonic supplemental Mark A. Ingram
attorney fees

9/9/2016 Order to Allow Telephonic Supplemental Attorney Fees Mark A. Ingram

8/30/2016 Court Minutes Mark A. Ingram

Hearing type: Motion
Hearing date: 9/30/2016
Time: 11:37 am

Courtroom:

Court reporter:

Minutes Clerk: Deysi Garcia
Tape Number:

Hearing result for Motion scheduled on 09/30/2016 11:30 AM: Hearing  Mark A. Ingram

Held
10/6/2016 STATUS CHANGED: closed Mark A. Ingram
10/13/2016 Order on application for supplemental attorney's fees Mark A. Ingram
11/23/2016 Notice of appeal Mark A, Ingram

Filing: L2 - Appeal, Magistrate Division to District Court Paid by: Zollinger, Mark A. ingram
Bryan N (attorney for Medical Recovery Services, LLC) Receipt number:
0001579 Dated: 11/23/2016 Amount: $81.00 (Credit card) For: Medical
Recovery Services, LLC (plaintiff)
3



Date: 6/5/2017 Fifth Judicial District Court - Lincoln County User: DEYSI
Time: 03:49 PM ROA Report
Page 30of 3 Case: CV-2015-0000078 Current Judge: Mark A. Ingram
Medical Recovery Services, LLC vs. Robert W Lopez
Medical Recovery Services, LLC vs. Robert W Lopez

Other Claims

Date Judge

11/23/2016 Filing: Technology Cost - CC Paid by: Zollinger, Bryan N (attorney for Mark A. Ingram
Medical Recovery Services, LLC) Receipt number: 0001579 Dated:
11/23/2016 Amount: $3.00 (Credit card) For: Medical Recovery Services,

LLC (plaintiff)
Appeal Filed In District Court Mark A. Ingram
Change Assigned Judge John K Butler
STATUS CHANGED: Reopened John K Butler
Amended notice of appeal John K Butler
11/29/2016 Procedural order governing civil appeal from Magistrate Division to District John K Butler
Court
12/5/2016 Transcript on appeal John K Butier
Notice of transcript lodged John K Butler
Notice of lodging of transcript and order fixing schedule for submission of  John K Butler
briefs
1/10/2017 Brief on appeal John K Butler
2/9/2017 Order re: Respondent's Brief John K Butler
212712017 Order Submitting Appeal for Decision Without Oral Argument John K Butler
3/1/2017 Memorandum Decision on Appeal John K Butler
Change Assigned Judge Mark A. Ingram
312172017 Affidavit of Joseph F. Hurley in Support of Memorandum of Cost on Appeal Mark A. Ingram
Memorandum of Cost on Appeal Mark A, Ingram
4/10/2017 Notice of Appeal Mark A. Ingram

Filing: L4 - Appeal, Civil appeal or cross-appeal to Supreme Court Paid Mark A. Ingram
by: Smith, Discoll & Associates, PLLC Receipt number: 0000414 Dated:

4/10/2017 Amount: $129.00 (Check) For: Medical Recovery Services, LLC

(plaintiff)

Clerk's Certificate of Appeal Mark A. Ingram

Miscellaneous Payment: For Making Copies Of Transcripts For Appeal Per Mark A. Ingram
Page Paid by: Smith, Driscoll & Associates, PLLC Receipt number:
0000417 Dated: 4/10/2017 Amount: $100.00 (Check)

4/1712017 Order re: Cost on Appeal John K Butler
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Bryan N. Zollinger ISB # 8008

SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue

P.O. Box 50731

Idaho Falls, Idaho 83405

(208) 524-0731
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Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company

Case No. C}/‘ /5 - ?5’

COMPLAINT

Plaintiff,
Vs.
Fee: $166.00
ROBERT W. LOPEZ

Defendant.

THIS IS AN ATTEMPT TO COLLECT A DEBT AND ANY INFORMATION
OBTAINED WILL BE USED FOR THAT PURPOSE

COMES NOW plaintiff, Medical Recovery Services, LLC, and for a claim against
defendants, alleges as follows:

1. The plaintiff is an Idaho limited liability company qualified to do business in the State
of Idaho.

2. The defendant, Robert Lopez, is an individual residing in the State of Idaho.

3. Atall times mentioned herein the plaintiff was, and still is, a licensed and bonded
collector under the laws of the State of Idaho, and before the commencement of this action the
debt herein sued upon was assigned by Anthony J. Anderson M.D. to the plaintiff for the purpose

of collection. The plaintiff is now the holder thereof for such purposes.

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\150527 Comp and Summ.docx
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4. The defendant is indebted to the plaintiff by reason of the allegations herein and owe

the plaintiff in the following stated amounts:

ANTHONY J. ANDERSON M.D.

Principal Amount Owing $ 215.85
Prejudgment Interest $ 69.62
Subtotal $ 285.47
TOTAL $ 285.47

5. The plaintiff is entitled to further prejudgment interest from the date the complaint is
filed until judgment is entered.

6. Despite the plaintiff's requests and demands, and without offering any reason or
objection to the bill, the defendant has failed to pay the indebtedness in full.

7. To obtain payment of the obligation due, the plaintiff has been required to retain the
services of Smith, Driscoll & Associates PLLC, attorneys at law.

8. This action arises from an open account and/or from services provided and written
demand for payment on the defendant has been made more than 20 days prior to commencing
this action. Additionally, pursuant to Idaho Code § 12-120(1), 12-120(3), and L.R.C.P. 54(e)(1),
the plaintiff is entitled to recover the plaintiff's attorney’s fees incurred herein in the sum of

$285.47 if judgment is taken by default and such greater amount as may be evidenced to the

court if this claim is contested. Pursuant to Idaho Rules of Civil procedure § 54(d)(1) the
plaintiff is further entitled to recover the plaintiff’s costs incurred herein.

WHEREFORE, the plaintiff demands judgment against the defendant, for the principal
sum of $215.85, together with legal interest on said sum in the amount of $69.62, the filing fee of
$166.00 and attorney’s fees incurred herein in the sum of $285.47, for a combined total of

$736.94 plus the costs of suit to be proven to the court, and for such other and further relief as is

equitable and just.

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\150527 Comp and Summ.docx
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DATED this 27th day of May, 2015

SMITH, DRISCOLL & ASSOCIATES, PLLC

Atforneys for Plaintiff

FA\CLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\150527 Comp and Summ.docx
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Bryan N. Zollinger ISB # 8008

SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue

P.O. Box 50731

Idaho Falls, Idaho 83405

(208) 524-0731

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF

IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,

Case NO.Q,\_I -15 “75/

SUMMONS

Plaintiff,
Vs.

ROBERT W. LOPEZ,

Defendant.

|
NOTICE: YOU HAVE BEEN SUED BY THE ABOVE-NAMED PLAINTIFFE(S). i
THE COURT MAY ENTER JUDGMENT AGAINST YOU WITHOUT FURTHER ?

NOTICE UNLESS YOU RESPOND WITHIN 30 DAYS. READ THE INFORMATION
BELOW.
TO: Robert Lopez

321 N Main St

Dietrich, ID 83324

You are hereby notified that in order to defend this lawsuit, an appropriate written
response must be filed with the above designated court within 30 days after service of this

Summons on you. If you fail to so respond the court may enter judgment against you as

demanded by the plaintiff(s) in the Complaint.

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\150527 Comp and Summ.docx
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A copy of the Complaint is served with this Summons. If you wish to seek the advice of
or representation by an attorney in this matter, you should do so promptly so that your written
response, if any, may be filed in time and other legal rights protected.

An appropriate written response requires compliance with Rule 10(a)(1) and other Idaho

Rules of Civil Procedure and shall also include:

1. The title and number of this case;

2. If your response is an Answer to the Complaint, it must contain admissions or
denials of the separate allegations of the Complaint and other defenses you may
claim;

3. Your signature, mailing address and telephone number, or the signature, mailing

address and telephone number of your attorney; and

4. Proof of mailing or delivery of a copy of your response to plaintiff's attorney, as
designated above.

To determine whether you must pay a filing fee with your response, contact the Clerk of
the above-named court at:
Lincoln County Courthouse
111 West B St
Shoshone, ID 83352
208-886-2173

DATED this__ &\ day of \ases, 20 /5.

CLERK OF THE DISTRICT COURT

By ; k;/,(:) ; {;
Deputy CIery

Lincoln County Clerk Civil Division }

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\150527 Comp and Summ.docx
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FILED AM 1T
Bryan N. Zollinger ISB #8008 PM Ld st
SMITH, DRISCOLL & ASSOCIATES, PLLC AUG 11 20 1(@
414 Shoup Avenue
P.0. Box 50731 BRENDA FARNWORTH, CLERK
Idaho Falls, Idaho 83405 DISTRICT COURT LINCOLN IDAHO

(208) 524-0731
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-15-78

Plaintiff,
AFFIDAVIT IN SUPPORT OF
VS. APPLICATION FOR DEFAULT
JUDGMENT
ROBERT W. LOPEZ
Defendant.
STATE OF IDAHO )
)ss:
County of Bonneville )

I, Bryan N. Zollinger, state and declare the following under oath:

1. I represent the plaintiff and have actual knowledge of the facts stated herein. 1
obtained a Juris Doctorate degree from the Florida Coastal School of Law in 2008 and have been
actively practicing law since then.

2. The plaintiff filed a complaint against the Defendant on June 2, 2015.

3. My billing rate on the above-referenced matter is $225.00 per hour. I believe that
this hourly rate is reasonable, especially given the amount involved and the result obtained, the

desirability of the case, the nature and length of my professional relationship with my client,

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\1 50806 Default.docx C}J‘x
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awards in similar cases, my experience (particularly in the area of law involved in this case), and
the rates charged by other attorneys with comparable experience in comparable cases in the
southeastern Idaho area. The attorney’s fees in this case have been incurred for preparing (1)
the complaint and summons; (2) the application for entry of default; (3) the application for
default judgment; (4) the affidavit in support of application for default judgment; (6) the default;
(7) the order for default entry; (8) the default judgment and (9) for reviewing the affidavit of
service.

4. The billing rate on the above-referenced matter for my paralegal is $95.00 per hour. I
believe that this hourly rate is reasonable, especially given the amount involved and the result
obtained, the desirability of the case, awards in similar cases, their experience (particularly in the
area of law involved in this case), and the rates charged by other attorney paralegals with
comparable experience in comparable cases in the southeastern Idaho area. The paralegal fees in
this case have been incurred for time spent assigning the case a file number, running a conflict
check for the account, calculating interest for the account, entering the account into the server in
multiple programs, preparing a letter and check to the court clerk for filing the complaint,
preparing letter to defendant, scanning and filing the complaint and summons, preparing a letter
to process server, notarizing the affidavit(s) of service, issuing a check to the process server,
preparing an invoice for client, notarizing affidavit in support of application for default
judgment, preparing letter to court clerk and abstract of judgment with check for recorder, and
preparing invoice for client.

5. Pursuant to Idaho Code § 28-22-104, interest has been calculated at 12% per
year or the contractually agreed upon amount, and began accruing three months after the date the

services were incurred.

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\150806 Default.docx
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6. The amount due from the Defendant is the sum certain of $776.94, said amount being

itemized as follows, to-wit:

Principal $215.85
Interest $69.62
Attorney's fee $285.47
Filing fee $166.00
Service fee ; $40.00
Amount Paid $-0.00
TOTAL $776.94
7. The amount shown by the above accounting is justly due and owing, and no part

of said balance has been paid except as otherwise shown; the disbursements sought to be taxed
have been made in this action or will necessarily be made or incurred herein.
8. To the best of my knowledge the Defendant(s) is not an infant, incompetent

person, nor is the defendant serving in the United States Military.

9. Accordingly, the plaintiff requests that the court enter a default judgment in the
total amount of $776.94 pursuant to the Application For Default Judgment on file herein.

DATED this 6th day of August, 2015.

SMITH, DRISCOLL & ASSOCIATES, PLLC

\\‘\

(SEAL) g__: ! oe Resldlng at: =
R kuB\_\O Mg Commission Expires:_(SY5) $2
’//,,\S} .............. ?g‘ \\\\\

o, "TE oF VI
it

F:\CLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\150806 Default.docx |
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Bryan N. Zollinger ISB #8008

SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue

P.O. Box 50731

Idaho Falls, Idaho 83405

(208) 524-0731 BR
OIS

ENDA FARNWORT,
H:
TRICT COURT LINCOLS%S%O

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,

Case No. CV-15-78
Plaintiff,
APPLICATION FOR ENTRY OF
Vvs. DEFAULT

ROBERT W. LOPEZ

Defendant.

TO THE CLERK OF THE COURT:

Plaintiff's complaint having been filed on June 2, 2015, and the Defendant, having been
personally served on July 7, 2015, as more fully appears from the certificate of service on file
herein, and the time for appearance having expired, you are requested to enter the default of the
Defendant in favor of the plaintiff pursuant to Rule 55(a)(1).

DATED this 6th day of August, 2015,

SMITH, DRISCOLL & ASSOCIATES, PLLC

o

/ﬁryan N. Zollinger
Attorneys for Plaintiff

F:\CLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\1 50806 Default.docx SGPX\“?D
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SMITH, DRISCOLL & ASSOCIATES, PLLC oM
414 Shoup Avenue
P.0. Box 50731 SEP 08 20
Idaho Falls, Idaho 83405 ——aK
(208) 524-0731 oA A B Ao
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an limited liability company,

Case No. CV-15-78
Plaintiff,

BRIEF IN SUPPORT OF MOTION FOR
Vs, RECONSIDERATION
ROBERT W. LOPEZ

Defendant.

L INTRODUCTION.

This Court has denied entry of default for the reasons that plaintiff failed to
comply with SCRA, failure to show party is not an infant, failure to show method of
computation of claim, original instrument evidencing claim and sufficient proof of
assignment of debt.

The plaintiff, Medical Recovery Services, (“MRS”), respectfully requests that this
court reconsider its decision and enter default for MRS on the grounds that MRS has now
provided proof of “original instrument” evidencing claim attached as exhibit A; Proof of
assignment of debt is attached as exhibit B. The affidavit sent with default covers SCRA,

Infant/Incompetent issue, and how claim is computated.

sc!*“\@
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IL. THIS MOTION FOR RECONSIDERATION IS TIMELY.

Pursuant to LR.C.P. 11(a)(2)(B), a party may file a motion for reconsideration at
any time within 14 days after entry of judgment. Since there has been no final judgment
entered in this case, reconsideration is timely.

II. BECAUSE PLAINTIFE’S CLAIM IS FOR A SUM CERTAIN AND
PLAINTIFF HAS PROVIDED AN ORIGINAL INSTRUMENT EVIDENCING
THE CLAIM, THIS COURT SHALL ENTER JUDGMENT FOR THAT
AMOUNT.

LR.C.P. 55(b)(1) states in relevant part:

Default judgment by the court or clerk. When the plaintiff’s claim against a
defendant is for a sum certain or for a sum which can by computation be made
certain, the court or the clerk thereof, upon request of the plaintiff, and upon the
filing of an affidavit of the amount due showing the method of computation,
together with any original instrument evidencing the claim unless otherwise

permitted by the court, shall enter judgment for that amount and costs against
the defendant. (Emphasis added).

LR.C.P. 55(b)(2) states in relevant part that “fifn all other cases...in order to
enable the court to enter judgment or to carry it into effect, it is necessary to take an
account or to determine the amount of damages or to establish the truth of any averment
by evidence or to make an investigation of any other matter, the court may conduct such
hearings or order such references as it deems necessary and proper.” (Emphasis added).

In this case, plaintiff’s claim against the defendant is for a sum certain as
evidenced by Exhibit “A” attached to the Affidavit of Bryan N. Zollinger filed
concurrently herewith. Thus, only LR.C.P. 55(b)(1) applies and not LR.C.P. 55(b)(2)
which would apply only to other cases where the court must determine the amount of

damages.

16



Therefore, court should enter this default and default judgment against the

defendant in the amount specified by the plaintiff.

y

%an N. Zollinger
Attorney for the Plaintiff

17



Exhibit “A”
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AUG/25/2015/10E D1 .

R. Bret Campbell, DO & Assoc.

1501 Hiland Avenue, Suite A
Burley ID 83318-2688
(208) 878-9432

Robert W Lopez
321 N. Main St.
DEITRICH 1D 83324

FAY No, P. 003

THIS 13 A STATEMENT OF YOUR ACCOUNT N THE BELOW DATE, ANY CHARGES OR
PAVMENTS MADE APTER YRII DATE WRL APPEAR DN NEXT MONTHS STATEMENT.

ACSOUNT 89

wwmmnumm&m Pa %ormﬁmﬂ%u’:
a3 of the Biing (ale appearnng on atatament. Payments Qe orecits
Jeduciad m::giner Balance before computing the FINANCE CHARGE.

Your insurance has not paid because you have not sent in a questionaire.

Your Balance Is 121+ Days Past Due

19
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Exhibit “B”
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P. 002
AUG/25/2015/TUE 01:31 P FAX No, ~
H ga/25/2005 12:67 28835 91 PAGE ©2/82

r

MEDICAL RECOVERY SERVICES, LLC
430 SHOUP AVE
P.0. BOX 51178
BONDED COLLECTORS

ASSIGNMENT OF ACCOUNT

' WE HEREBY ASSIGN AND TRANSEER OUR CLAIM AND ALL CONTRACTUAL
RIGHTS AND INTERST IN AND TO THE CLAIM AGAINST AND CONTRACT
WITH_Robert W Lopez IN THE AMOUNT OF $251.72 OVER TO MEDICAL
RECOVERY SERVICES, LLC., WITH FULL POWER AND AUTHORITY TO DO
AND PERFORM ALL LEGAL ACTS NECESSARY FOR THE COLLECTION,
SETTLEMENT, COMPROMISE OR SATISFACTION OF SAID CLAIM, EITHER IN
THE NAME OF THE UNDERSIGNED OR IN THE NAME OF THE AGENCY.
ASSIGNEE AGREES TO INDEMNIFY AND HOLD ASSIGNOR HARMLESS
AGAINST AND FROM ANY CLAIMS, COUNTERCLAIMS OR SUITS BASED ON
USURY, CHARGING EXCESSIVE INTEREST, OR VIOLATION OF ANY
CONSUMER PROTECTION LAWS, INCLUDING BUT NOT LIMITED TO THE
FEDERAL TRUTH IN LENDING ACT AND TITLE 28, IDAHO CODE, WHICH
INCLUDES THE UNIFORM CONSUMER CREDIT CODE, WHICH MAY ARISE AS
A RESULT OF ASSIGNOR’S CONDUCT, ACCOUNT COMPUTATION, BILLING
AND COLLECTION EFFORTS DONE AND MADE IN CONNECTION WITH THE
SUBJECT MATTER OF THIS ASSIGNMENT. IN THE EVENT OF ANY SUCH
CLAIMS, SUITS OR COUNTERCLAIMS THE ASSIGNOR WILL DEFEND THE
SAME OR PAY ALL COSTS AND ATTORNEY FEES INCURRED BY ASSIGNEE
IN SUCH DEFENSE.

DATER: 08/21/2
BY: %%W

OF: Anthony J Anderson M.D

21



Copy of ORIGINAL
affidavit provided with
default.
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Bryan N. Zollinger ISB #8008

SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue

P.O. Box 50731

Idaho Falls, Idaho 83405

(208) 524-0731

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-15-78

Plaintiff,
AFFIDAVIT IN SUPPORT OF
Vvs. APPLICATION FOR DEFAULT
JUDGMENT
ROBERT W. LOPEZ
Defendant.
STATE OF IDAHO )
Jss:
County of Bonneville )

I, Bryan N. Zollinger, state and declare the following under oath:

1. I represent the plaintiff and have actual knowledge of the facts stated herein. 1
obtained a Juris Doctorate degree from the Florida Coastal School of Law in 2008 and have been
actively practicing law since then.

2. The plaintiff filed a complaint against the Defendant on June 2, 2015,

3. My billing rate on the above-referenced matter is $225.00 per hour. 1 believe that
this hourly rate is reasonable, especially given the amount involved and the result obtained, the

desirability of the case, the nature and length of my professional relationship with my client,

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\1 50806 Default.docx
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awards in similar cases, my experience (particularly in the area of law involved in this case), and
the rates charged by other attorneys with comparable experience in comparable cases in the
southeastern Idaho area. The attorney’s fees in this case have been incurred for preparing (1)
the complaint and summons; (2) the application for entry of default; (3) the application for
default judgment; (4) the affidavit in support of application for default judgment; (6) the default;
(7) the order for default entry; (8) the default judgment and (9) for reviewing the affidavit of
service.

4. The billing rate on the above-referenced matter for my paralegal is $95.00 per hour. I
believe that this hourly rate is reasonable, especially given the amount involved and the result
obtained, the desirability of the case, awards in similar cases, their experience (particularly in the
area of law involved in this case), and the rates charged by other attorney paralegals with
comparable experience in comparable cases in the southeastern Idaho area. The paralegal fees in
this case have been incurred for time spent assigning the case a file number, running a conflict
check for the account, calculating interest for the account, entering the account into the server in
multiple programs, preparing a letter and check to the court clerk for filing the complaint,
preparing letter to defendant, scanning and filing the complaint and summons, preparing a letter
to process server, notarizing the affidavit(s) of service, issuing a check to the process server,
preparing an invoice for client, notarizing affidavit in support of application for default
judgment, preparing letter to court clerk and abstract of judgment with check for recorder, and
preparing invoice for client.

5. Pursuant to Idaho Code § 28-22-104, interest has been calculated at 12% per
year or the contractually agreed upon amount, and began accruing three months after the date the

services were incurred.

FA\CLIENTS\BDS\Collections\MR S\Files\7341.12773\Pleadings\1 50806 Default.docx

24



6. The amount due from the Defendant is the sum certain of $776.94, said amount being

itemized as follows, to-wit:

Principal $215.85
Interest $69.62
Attorney's fee $285.47 |
Filing fee $166.00 ?
Service fee $40.00
Amount Paid $-0.00
TOTAL $776.94
7. The amount shown by the above accounting is justly due and owing, and no part

|
of said balance has been paid except as otherwise shown; the disbursements sought to be taxed

have been made in this action or will necessarily be made or incurred herein.

8. To the best of my knowledge the Defendant(s) is not an infant, incompetent
person, nor is the defendant serving in the United States Military.

9. Accordingly, the plaintiff requests that the court enter a default judgment in the
total amount of $776.94 pursuant to the Application For Default Judgment on file herein.

DATED this 6th day of August, 2015.

SMITH, DRISCOLL & ASSOCIATES, PLLC

N
- - -
Bryan N. Zollinger - L ) ( j
o
SUBSCRIBED AND SWORN TO before me this da)@August, 2003) U

4
O 9o U
Notary Public for the State of Idaho |
(SEAL) Residing at:

My Commission Expires:

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\150806 Default.docx
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Bryan N. Zollinger ISB # 8008 ' FILED AN

SMITH, DRISCOLL & ASSOCIATES, PLLC P’V’@
414 Shoup Avenue

P.0. Box 50731 Sep 08 2015 {2F
Idaho Falls, ID 83405-0731 BRENDAFARTVIORTE, CLEAK
Telephone: (208) 524-0731 DISTRICT COUST LINCOLN IDAHO

Fax: (208) 529-4166
Attorneys for Plaintiffs
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF

IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,

an Idaho limited liability company,

Case No. CV-15-78
Plaintiff,

Vs. MOTION FOR RECONSIDERATION

ROBERT W. LOPEZ,

Defendant.

COMES NOW Bryan N. Zollinger, Esq., of the firm SMITH, DRISCOLL &
ASSOCIATES, PLLC, attorneys of record for plaintiff, Medical Recovery Services, LLC, and
hereby moves the Court pursuant to Idaho Rules of Civil Procedure 11(a)(2)(B) for
reconsideration of its entry of judgment.

This motion is made on the grounds that pursuant to LR.C.P. 55(b)(1) attached as exhibit
“A” is a true and correct copy of an “original instrument” evidencing Plaintiff’s claim; attached
as exhibit “B” shows the assignment of debt to Medical Recovery Services.

This motion is based upon the attached Brief in Support of this Motion, the Amended

Default Judgment, and on the Court’s files and records.

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\1 5083 1 Motion for Reconsideration.docx el
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~ 7~
DATED this éy day of August, 2015.

SMITH, DRISCOLL & ASSOCIATES, PLLC

By ™
ryan N. Zollinger
Attorneys for Plaintiff

CERTIFICATE OF SERVICE
I hereby certify that [ am the attorney for the plaintiff, and that on thé bg day of
August, 2015, Iserved a true and correct copy of the foregoing MOTION FOR
RECONSIDERATION on the persons listed below by mailing, with the correct postage

thereon, or by causing the same to be hand delivered.

Persons Served:

Robert Lopez () Hand ail
321 N Main St \(//M

Dietrich, ID 83324

Y v

yﬁ\f. Zollinger

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\15083 1 Motion for Reconsideration.docx
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Bryan N. Zollinger ISB # 8008

SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue

P.O. Box 50731

Idaho Falls, ID 83405-0731

Telephone: (208) 524-0731

Fax: (208) 529-4166

Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF

FILED AM 4 )
PM

RENDA FARNWORTH, CLERK
D?%TR?{;T COURT UNCOLN IDAHO

IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,

Plaintiff,
Vs,

ROBERT W.LOPEZ,

Defendant.

Case No. CV-15-78

AMENDED DEFAULT JUDGMENT

SEP NS 28%5(@5

JUDGMENT IS ENTERED AS FOLLOWS:

The plaintiff recovers from the defendant the sum of $776.94, said amount being

itemized as follows, to-wit:

Principal
Interest
Attorney's fee
Filing fee
Service fee
Amount Paid
TOTAL

$215.85
$69.62
$285.47
$166.00
$40.00
$-0
$776.94

upon which sum interest shall accrue at the rate provided by law, and upon which judgment

execution may issue.

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\150831 Motion for Reconsideration.docx
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A . e

DATED this __/] _day of j%&a,‘/(»’ 20 )f/ .
O
P,

Magistrate Judge

CERTIFICATE OF SERVICE

I hereby certify that I am the clerk of the above entitled court, and that on the % day

of ; ig gi ﬁ , 20 [ L/j , I served a true and correct copy of the foregoing AMENDED

JUDGMENT on the persons listed below by mailing, with the correct postage thereon, or by

causing the same to be hand delivered.

Persons Served:

Robert Lopez ()Hand § Mail
321 N Main St
Dietrich, ID 83324

Bryan N. Zollinger () Hand /Q(Mail

Smith Driscoll & Associates, PLLC
414 Shoup Ave.

Idaho Falls, ID 83405

FACLIENTS\BDS\Collections\MRS\Files\7341.127 73\Pleadings\150831 Motion for Reconsideration.docx
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Bryan N. Zollinger ISB #8008

SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue

P.O. Box 50731

Idaho Falls, Idaho 83405

(208) 524-0731

S ANWORTE oL
Attorneys for Plaintiff DISTR: : « SURT LINCC: 8 IDAHD

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF LINCOLN
' MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-15-78
Plaintiff,
Vs, " APPLICATION FOR ORDER OF
CONTINUING GARNISHMENT
ROBERT W. LOPEZ .

Defendant.

The Plaintiff hereby requests the issuance of an ORDER OF CONTINUING ;
GARNISHMENT, “directing the employer-garnishee to pay to the Sheriff such future moneys
coming due to [Robert Lopez] as may come due to said judgment debtor as a result of the
judgment debtor’s employment.” See Idaho Code Section 8-509(b).

Dated September 15, 2015.

SMITH, DRISCOLL & ASSOCIATES, PLLC

B —

an I\‘I./Z()llingcr
ttorneys for Plaintiff

G
FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\150915 Execution.docx

30



Bryan N. Zollinger ISB #8008

SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue

P.O. Box 50731

Idaho Falls, Idaho 83405

(208) 524-0731

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,

an Idaho limited liability company,
Case No. CV-15-78

Plaintiff,
Vs. AFFIDAVIT IN SUPPORT OF WRIT OF
EXECUTION
ROBERT W. LOPEZ

Defendant.
STATE OF IDAHO )
)ss:
County of Bonneville )

Bryan N. Zollinger, being first duly sworn, deposes and says:

1. I have personal knowledge of the facts stated herein as attorney for the plaintiff in the
above entitled action.

2. Judgment was entered herein on September 9, 2015 in the sum of $776.94. The cause
of action arose after July 1, 1987, and therefore, the judgment thereon bears interest at the rate
which is in effect on the date of entry of the judgment. (The rate changes July 1 of each year as
provided by Idaho Code § 28-21-104 for all judgments declared during the succeeding 12

months.) The applicable rate for the judgment in this matter is 5.375% per annum.

ey
o
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3. Therefore, the court should issue the writ in the amount of $799.63 broken down as

follows:

Unpaid Judgment
Accrued Interest
Recording Fee
Execution Fee(s)
Payments
TOTAL

$776.94
$0.69
$20.00
$2.00

$-0.00
$799.63

4. The fees listed above were actually and necessarily incurred in the post-judgment

collection of the judgment.

DATED: September 15, 2015.

SMITH, DRISCOLL & ASSOCIATES, PLLC

2

%fan I(.Zollinger

SUBSCRIBED AND SWORN to before me on __| 5 September, 2015.

(SEAL)

)7"%xlm—c}}\-(?, r’né

Notary Public for State’6f I
Residing at : \

My commission expires:_| - {5— ")\

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\150915 Execution.docx
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Bryan N. Zollinger ISB #8008 FILED g:g L9
SMITH, DRISCOLL & ASSOCIATES, PLLC |
414 Shoup A |
P.O. Box 50731 SEP 25 2015 [&P)
Idaho Falls, Idaho 83405 BRENDA FARNWORTH, GLERK
(208) 524-0731 {DISTRICT COURT LINCOLN IDAHO
Attorneys for Plaintiff OK‘%M w an
WK

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,

an Idaho limited liability company,
Case No. CV-15-78

Plaintiff,
WRIT OF EXECUTION AND ORDER
Vs. FOR CONTINUING GARNISHMENT

ROBERT W. LOPEZ

Defendant.

THE PEOPLE OF THE STATE OF IDAHO: To the Sheriff of the County of Jerome: |

|
|

WHEREAS, the plaintiff, Medical Recovery Services, LLC, recovered judgment in the -
said District Court, of LINCOLN County, against ROBERT W. LOPEZ on September 9, 2015,
for the sum of $776.94, with interest at the legal rate for judgments as prescribed by Idaho Code
§ 28-22-104 until paid, together with costs and disbursements at the date of said judgment and
accruing costs as appear on record; and

WHEREAS the sum of $776.94 with interest in the amount of $0.69, plus costs of
$22.00, less payments of $0.00 for a total of $799.63 is now—as of September 15, 2015—

actually due on said judgment, as follows:

FACLIENTS\BDS\Collections\MR S\Files\7341.12773\Pleadings\150915 Execution.docx
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Judgment § 776.94
Costs $ 22.00
Interest $ 0.69
Payments § 0.00
Total $ 799.63

NOW, THEREFORE, YOU, the said Sheriff, are hereby required to make the said sums
due on said judgment with interest as aforesaid, and costs and accruing costs, to satisfy said
judgment in full out of the personal property of said debtor, or if sufficient personal property of
said debtor cannot be found, then out of the real property in your County belonging to the debtor
on the day whereon said judgment was docketed in said County, or at any time thereafter.
Pursuant to Idaho Code § 11-103 you may make return hereon not less than 10 nor more than 60
days after your receipt hereof, with what you have done endorsed thereon; and

WHEREAS, the Plaintiff filed an application on September 15, 2015, entitled
“APPLICATION FOR ORDER OF CONTINUING GARNISHMENT™ against the employer of
ROBERT LOPEZ, the Court hereby grants the application and ORDERS:

That the Sheriff of Jerome, Idaho shall continuously garnish the maximum

amount of Robert Lopez’s disposable earnings from Arlo G. Lott Trucking (257 S. 100

E., Jerome, ID 83338) at each disbursement interval until the JUDGMENT, plus interest,
is paid in full.

WITNESS HON. MAL T (LEAM Tudge

of the said District‘Court, at the Courthouse in the

County of LINCOLN, this_ Q2 of
,20 |5 .

. “Iiifll!ig"
ATTEST my hand and seal of said Court t@&%‘l@m SEAL gt
and year last above written. SE e,

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\150915 Execution.docx
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Bryan N. Zollinger ISB #8008
SMITH, DRISCOLL & ASSOCIATES, PLLC

414 Shoup Avenue
P.O. Box 50731 BRENDA ‘:“RNWORTH,C ”
Idaho Falls, Idaho 83405 -m‘ww

(208) 524-0731
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-15-78

Plaintiff,
ABSTRACT OF JUDGMENT
Vs.
ROBERT W. LOPEZ
Defendant.
1. Judgment creditor: MEDICAL RECOVERY SERVICES, LLC, an Idaho
limited liability company
2. Judgment debtor: ROBERT W. LOPEZ
3. Date entered: q - q -5
4. Judgment roll: Book , Page
5. Amount of judgment: $776.94

WITNESS my hand and the seal of said District Court this a k day of 0(“ }‘ ,20 j_é

. BRENDA FARNWORTH
Clerk\of the Distnky()ourt J

P )

' De uty

gonNE”
FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\150806 Default.docx
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Bryan N. Zollinger ISB #8008
SMITH, DRISCOLL & ASSO@;KTWETS:?,QIEGE = S
414 Shoup Avenue i} LS Dl s
P.0. Box 50731 ;§ o - Z
Idaho Falls, Idaho 83405 Ll 0CT -5 28

I
§
(208) 524-0731 1
i

Attorneys for Plaintiff ! D"(L" ‘/@

SEP 25 2015

BRENDA FARNWORTH, CLERK
DISTRICT COURT LINCOLN IDAHO

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,

Case No. CV-15-78
Plaintiff,
WRIT OF EXECUTION AND ORDER
Vs. FOR CONTINUING GARNISHMENT

ROBERT W. LOPEZ

Defendant.

THE PEOPLE OF THE STATE OF IDAHO: To the Sheriff of the County of Jerome:

WHEREAS, the plaintiff, Medical Recovery Services, LLC, recovered judgment in the
said District Court, of LINCOLN County, against ROBERT W. LOPEZ on September 9, 2015,
for the sum of $776.94, with interest at the legal rate for judgments as prescribed by Idaho Code
§ 28-22-104 until paid, together with costs and disbursements at the date of said judgment and
accruing costs as appear on record; and

WHEREAS the sum of $776.94 with interest in the amount of $0.69, plus costs of
$22.00, less payments of $0.00 for a total of $799.63 is now—as of September 15, 2015—

actually due on said judgment, as follows:

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\150915 Execution.docx
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Judgment § 776.94
Costs $ 22.00
Interest $ 0.69
Payments § 0.00
Total $ 799.63

NOW, THEREFORE, YOU, the said Sheriff, are hereby required to make the said sums
due on said judgment with interest as aforesaid, and costs and accruing costs, to satisfy said
judgment in full out of the personal property of said debtor, or if sufficient personal property of
said debtor cannot be found, then out of the real property in your County belonging to the debtor '
on the day whereon said judgment was docketed in said County, or at any time thereafter.
Pursuant to Idaho Code § 11-103 you may make return hereon not less than 10 nor more than 60
days after your receipt hereof, with what you have done endorsed thereon; and

WHEREAS, the Plaintiff filed an application on September 15, 2015, entitled
“APPLICATION FOR ORDER OF CONTINUING GARNISHMENT” against the employer of
ROBERT LOPEZ, the Court hereby grants the application and ORDERS:

That the Sheriff of Jerome, Idaho shall continuously garnish the maximum
amount of Robert Lopez’s disposable earnings from Arlo G. Lott Trucking (257 S. 100 ’

E., Jerome, ID 83338) at each disbursement interval until the JUDGMENT, plus interest,

is paid in full. :

WITNESS HON. A@éz\ j . LLAN Judge
of the said District Court, at the Courthouse in the

County of LINCOLN, this Q‘S of
,20 |/ .

ATTEST my hand and seal of said Court tpp‘g& SEAL 0;»,,
and year last above written. SE areerese, %%

Ly s
St .

¢ (TTPPrTly
e, OF LIy

%, .
L ITTTTYT LA

Deputy Clerd
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Fi ‘!

JEROME COUNTY SHERIFF DEPARTMENT F{ib | o

DOUG MCFALL 300 N. LINCOLN ; J
Pa BREGOEFORATI O I
(208) 644-2770 JEROME, ID 83338 Per IDisTRICT couag‘z_ﬂgiﬁﬁﬁi‘io |

MEDICAL RECOVERY SERVICES, LLC
PLAINTIFF(S) COURT: LINCOLN MAGISTRATE

—VS -
CASE NC: CV 15-78
ROBERT LOPEZ
DEFENDANT(S) PAPER(S) SERVED:
NOTICE OF GARNISHMENT
WRIT OF EXECUTION

CONTINUING GARNISHMENT ORDER
EXEMPTIONS INSTRUCTIONS

CLAIM OF EXEMPTION FORM
EMPLOYER PACKET

1, DOUG MCFALL, SHERIFF OF JEROME COUNTY, STATE THAT THE ABOVE DESCRIBED DOCUMENTS WERE
DELIVERED TO ME FOR SERVIGE ON THE 5TH DAY OF OCTOBER 2015.

| HEREBY CERTIFY THAT, ON THE 5TH DAY OF OCTOBER 2015, AT 12:45 O'CLOCK A.M,, |, TERESA ONEIDA, BEING
DULY AUTHORIZED, SERVED THE ABOVE DESCRIBED DOCUMENTS N THE ABOVE-ENTITLED MATTER
BY LEVYING ON ANY PROPERTY, MONEY AND EFFECTS BELONGING TO THE DEFENDANT IN THE POSSESSION OF

* 2+ ARLO G LOTT TRUCKING * * ** *

AT 100 E 257 SOUTH JEROME ID 83338/ VIA FAX

WITHIN THE COUNTY OF JEROME, STATE OF IDAHO, AND HAVING NOT SATISFIED THIS JUDGMENT, | AM RETURNING
THE ABOVE DESCRIBED DOCUMENTS AS UNSATISFIED.

PAPERS SERVED OR MAILED TO THE DEFENDANT:

COMMENTS:  NO LONGER WORKS FOR ARLO LOTT TRUCKING

CHARGES DATED THIS 28TH DAY OF JANUARY 2016.
JUDGMENT AMOUNT: 812.05
SHERIFF'S FEES: . s7.18 :sg; ::LCFALL
TOTAL: 869.23
PAYMENTS
APPLIED TO JUDGMENT: 83.13
APPLIED TO FEES: 46.27 BY
TOTALCOLLECTED TODATE: 129.40
AMOUNT UNCOLLECTED: 77 739.63
BY

TERESA ONEIDA
RETURNING OFFICER
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FIFTH JADICIAL DISTRICT COURT, STATE QR ID
AND FOR THE COUNTY OF LINCO.
111 WEST B STREET SUITE C
SHOSHONE, IDAHO 83352-0800

MAR 14 2015

BRENDAFARN
' D_rsmrcrconm“-‘f?r?gglﬁ'igggo !

Medical Recovery Services, LLC
Case No: CV-2015-0000078
Vs.
NOTICE OF HEARING

R g .

Robert W Lopez

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:

Debtors Examination Friday, June 3, 2016 10:30 AM
Judge: Mark A. Ingram

I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and on file in this
office. I further certify that copies of this Notice were served as follows on Monday, March 14, 2016.

Copy to: Bryan N Zollinger P.O. Box 50731, Shoshone, ID, 83405 (Plaintiff Attorney) FM&( 63 q - q l (,Q LO

Mailed Hand Delivered E-Mail

Dated: March 14th, 2016
Brenda Farnworth
Clerk)Of The Distric Cq

o

SCANNED

NOTICE OF HEARING
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Bryan N. Zollinger ISB # 8008
SMITH, DRISCOLL & ASSOCIATES, PLLC

414 Shoup Avenue
P.0O. Box 50731 BRENDAFARNW
Idaho Falls, Idaho 83405 DISTRICTCOURT

Telephone: (208) 524-0731
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,

an Idaho limited liability company,

Case Number: CV-15-78
Plaintiff,

Vs, APPLICATION FOR ORDER OF

EXAMINATION

ROBERT W. LOPEZ

Defendant

The Clerk of the Court issued a WRIT OF EXECUTION against the Defendant on the 1st
day of October, 2015. The Sheriff of Jerome, Idaho, served the WRIT OF EXECUTION on
Arlo G Lott Trucking on 5th day of November, 2015.

The Plaintiff received “UNSATISFIED RETURN?” from the WRIT OF EXECUTION;
therefore, the plaintiff respectfully requests an entry of an order pursuant to Idaho Code Section
11-501, requiring the defendant to “appear and answer upon oath concerning his property.”
DATED: March 15, 2016

SMITH, DRISCOLL & ASSOCIATES, PLLC

//

Bryan N. Zollinger
Attorney for Plaintiff

5(:!#\““@

F\CLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\160315 Supp Exam.docx



TTTTTTRILED AM_g )
PM
Bryan N. Zollinger ISB # 8008 4
SMITH, DRISCOLL, & ASSOCIATES, PLLC MAR 21 20% ;
414 Shoup Avenue AFARNWORTH,CLERK
P.0. Box 50731 OITRIT COURTUNGOLNIDAHO

Idaho Falls, Idaho 83405  FNIVIVYEITRLER
(208) 524-0731

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,

Case No. CV-15-78
Plaintiff,
APPLICATION FOR ORDER TO ALLOW
Vs. TELEPHONIC ORDER OF
EXAMINATION

ROBERT W. LOPEZ,

Defendant.

COMES NOW, the Plaintiff, Medical Recovery Services, LLC, by and through its
counsel of record, Bryan N. Zollinger, Esq., of the firm of Smith, Driscoll & Associates, PLLC,
and applies to the court for an order to allow plaintiff to appear telephonically for its Order of
Examination.

Consistent with the mandate contained in Idaho Rule of Civil Procedure 1(a) that “these
rules shall be liberally construed to secure the just, speedy and inexpensive determination of
every action and proceeding,” and pursuant to Idaho Rule of Civil Procedure 7(b)(4) which
allows for hearings to be held by telephone conference, the plaintiff asks that it be allowed to
appear telephonically for its Order of Examination because the Order of Examination will be

heard in Lincoln County, Idaho and plaintiff’s own counsel resides in Bonneville County making

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\160315 Order to Allow Telephonic Supp
Exam.docx
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travel to Lincoln County very time consuming and therefore very expensive for plaintiff.
(Emphasis added).
This application is based on this Application for Order to Allow Telephonic Order of
Examination, the Affidavit of Bryan N. Zollinger, and on the court’s records and files.
DATED this 15th day of March, 2016

SMITH, DRISCOLL, & ASSOCIATES, PLLC

[

N. ZAlinger
ttorney for Plaintiff

FACLIENTS\BDS\Collections\MR S\Filest7341. 12773\Pleadings\1603 15 Order to Allow Telephonic Supp
Exam.docx
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Bryan N. Zollinger ISB # 8008

SMITH, DRISCOLL, & ASSOCIATES, PLLC
414 Shoup Avenue

P.O. Box 50731

Idaho Falls, Idaho 83405

(208) 524-0731

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF LINCOLN

MAGISTRATE DIVISION
MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-15-78
Plaintiff,
AFFIDAVIT IN SUPPORT OF
Vs. APPLICATION FOR ORDER TO ALLOW
TELEPHONIC ORDER OF
ROBERT W. LOPEZ EXAMINATION
Defendant.
STATE OF IDAHO )
)ss:
County of Bonneville )

I, Bryan N. Zollinger, state and declare the following under oath:

1. I am the attorney for the plaintiff and make this affidavit based on my own
personal knowledge.

2. The plaintiff has filed for an Order of Examination.

3. In this regard, I reside in Idaho Falls and the Order of Examination will be
held in Lincoln County. However, the Lincoln County courthouse is 2 1/2 hours from
Idaho Falls (one way) thereby making travel to the Order of Examination very time

consuming and therefore cost prohibitive for the plaintiff.

ANNED
FACLIENTS\BDS\Collections\MR S\Files\7341.12773\Pleadings\1603 15 Order to Allow Telephonic Sup%C
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4, Accordingly, the plaintiff requests that the court allow the plaintiff to
appear telephonically for the Order of Examination.
Further, your affiant sayeth naught.
DATED this 15th day of March, 2016.
SMITH, DRISCOLL, & ASSOCIATES, PLLC
o

B . ZBllinger
ttorney for Plaintiff

SUBSCRIBED AND SWORN TO before me this 15th day of March, 2016.

\“\\mumn,,,

SRE g,
g t”e"“ﬂ" L2
2 i ete i = Notary Publi® for the Jtatg of
(SEAL) 2 eypnOig § Residing at:j;&,%
%G‘;:QT .......... S oS My Commission Expires: /
A TE oF\ \\“\ ! I
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FILED AM
PM
Bryan N. Zollinger ISB # 8008 1 7ng <
SMITH, DRISCOLL, & ASSOCIATES, PLLC || APRDT 21
414 Shoup Avenue | BRENDAFAGNWORTH.CLER
P.0. Box 50731 ’tm%mumu%&mm

Idaho Falls, Idaho 83405
(208) 524-0731

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,

an Idaho limited liability company,

Case No. CV-15-78
Plaintiff,

Vvs. ORDER TO ALLOW TELEPHONIC

ORDER OF EXAMINATION

ROBERT W. LOPEZ

Defendant.

Upon application of the plaintiff, Medical Recovery Services, LLC, and good
cause appearing therefore, the court grants the Application to Allow Telephonic Order of
Examination and hereby orders that plaintiff may appear telephonic for its Order of

Examination scheduled on June 3, 2016 at 10:30 a.m..

XAt the time of the hearing the Court will contact the Plaintiff at (208)524-0731 ext. 7

__ At the time of the hearing the Plaintiff will contact the Court at:

DATED this___ 2%  dayof /%fw/( ,20 [[;

\MIAA~S
Judge Ingram %

FA\CLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\160315 Order to Allow Telephonic Supp
Exam.docx
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CERTIFICATE OF SERVICE

I hereby certify that I am the clerk of the above-entitled court, and that on the

Q.@J\/\,Q day of 5 , 20 , I served a true and correct copy of the

1
foregoing ORDER TO ALLOW TELEPHONIC ORDER OF EXAMINATION on the

persons listed below by mailing, with the correct postage thereon, or by causing the same

to be hand delivered.

Persons Served:

Bryan N. Zollinger () Hand )Q Mail
Smith, Driscoll, & Associates, PLLC

414 Shoup Avenue

P.O. Box 50731

Idaho Falls, Idaho 83405

Robert Lopez () Hand NMail
321 N Main St \
Dietrich, ID 83324

T~
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Bryan N. Zollinger ISB #8008

SMITH, DRISCOLL & ASSOCIATES, PLLC
P.O. Box 50731

Idaho Falls, Idaho 83405

(208) 524-0731

,BHENDA FA

DISTRICT (o INWORTH

’ C
URTL(NCOLN,TSEF‘;O

Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,

an Idaho limited liability company

Case Number: CV-15-78
Plaintiff,

Vs. ORDER OF EXAMINATION

ROBERT W. LOPEZ

Defendant
To: Robert Lopez, 321 N Main St, Dietrich, ID 83324

The plaintiff filed an application on the 15th day of March, 2016, entitled
“APPLICATION FOR ORDER OF EXAMINATION”. Based on the applicable law and good
cause appearing therefore, the court hereby grants the application and orders you to “appear and
answer upon oath concerning [your] property” pursuant to Idaho Code Section 11-501 at the
following address at 10:30 a.m. on Friday, June 3, 2016:

Lincoln County Courthouse 111W. B St. Shoshone, ID 83352.

FAILURE TO APPEAR AS DIRECTED by this ORDER will result in a contempt
proceeding being filed against you, and the Plaintiff seeking an arrest warrant whose execution
and return shall be in the same manner as a warrant of arrest in a criminal case.

DATED th - 7 .day of _LW 20& W

Magistrate Judge

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\1603 15 Supp Exam.docx
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTR|
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LIN

MAGISTRATE DIVISION

CV-2015-0000137

Medical Recovory Service vs. Robert E Rogers
Hearing type: Debtors Examination

Hearing date: 6/3/2016

Time: 10:29 am

Judge: Mark A. Ingram

Minutes Clerk: Deysi Garcia

4

1030-Court introduces case.

Mr. Bryan Zollinger is present by phone
Mr. Robert Rogers is present
Mr. Robert W Lopez is not present

Court explains that the examination will be conducted in a different room.
Mr. Zollinger will file contempt charges for Mr. Lopez

48
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Bryan N. Zollinger ISB #8008

SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue

P.O. Box 50731

Idaho Falls, Idaho 83405

(208) 524-0731

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,

an Idaho limited liability company,

Case No. CV-15-78
Plaintiff,

Vs. AFFIDAVIT IN SUPPORT OF WRIT OF

EXECUTION

ROBERT W. LOPEZ

Defendant.
STATE OF IDAHO )
)ss:
County of Bonneville )

Bryan N. Zollinger, being first duly sworn, deposes and says:

1. Thave personal knowledge of the facts stated herein as attorney for the plaintiff in the
above entitled action.

2. Judgment was entered herein on September 9, 2015 in the sum of $776.94. The cause
of action arose after July 1, 1987, and therefore, the judgment thereon bears interest at the rate
which is in effect on the date of entry of the judgment. (The rate changes July 1 of each year as
provided by Idaho Code § 28-21-104 for all judgments declared during the succeeding 12

months.) The applicable rate for the judgment in this matter is 5.375% per annum.

- b\h\‘?\%ﬁ\
FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\160715 Execution.docx L
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3. Therefore, the court should issue the writ in the amount of $653.28 broken down as

follows:
Unpaid Judgment $776.94
Accrued Interest $35.47
Recording Fee $22.00
Execution Fee(s) $2.00
Payments $-183.13
TOTAL $653.28

4. The fees listed above were actually and necessarily incurred in the post-judgment

collection of the judgment.

DATED: July 15, 2016.
SMITH, DRISCOLL & ASSOCIATES, PLLC

v

Begeh N. Zollinger
ttorneys for Plaintiff

SUBSCRIBED AND SWORN to beforeme on 152 Tuly, 2016.

(SEAL) g, ‘ S AT
\\\\\\ M‘* :5359( %, Notary Public for State of Id ~
Q‘\\\\w A 4/ 5% Residing at \
3 ‘301 Ry~ 2 My commission expires:___\~ |5« T |
z il =z '
”UBL\C’ of
K2 S
E oy O?" S
7 !‘” OF \\\\\
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Bryan N. Zollinger ISB #8008

SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue

P.O. Box 50731

Idaho Falls, Idaho 83405

(208) 524-0731

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,

an Idaho limited liability company,

Case No. CV-15-78
Plaintiff,

Vs. APPLICATION FOR ORDER OF

CONTINUING GARNISHMENT

ROBERT W. LOPEZ

Defendant.

The Plaintiff hereby requests the issuance of an ORDER OF CONTINUING
GARNISHMENT, “directing the employer-garnishee to pay to the Sheriff such future moneys
coming due to [Robert Lopez] as may come due to said judgment debtor as a result of the
judgment debtor’s employment.” See Idaho Code Section 8-509(b).

Dated July 15, 2016.

SMITH, DRISCOLL & ASSOCIATES, PLLC

an N. Zollinger
‘Attorneys for Plaintiff

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\160715 Execution.docx SG"\N‘\‘ED
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! FILED (A
PM M
MINIDOKA COUNTY SHERIFFS DEPARTMENT ﬁu,ﬁ 02 56 zm
SHERIFF ERIC SNARR P.0. BOX 368 Paper ID: 1
(208) 434-2324 RUPERT, ID 83350 BRENDA FARNWORTH CLERK

N IDAHO

MEDICAL RECOVERY SERVICES, LLC
VS - PLAINTIFF(S) COURT: LINCOLN

CASE NO. CV-15-78
ROBERT W LOPEZ
DEFENDANT(S) PAPER(S) SERVED:
ORDER FOR CONTINUING GARNISHMENT
EXEMPTION PACKET
NOTICE OF GARNISHMENT & INTERROGATORIE
WRIT OF EXECUTION

I, SHERIFF ERIC SNARR, SHERIFF OF MINIDOKA COUNTY, STATE THAT THE ABOVE DESCRIBED DOCUMENTS WERE
DELIVERED TO ME FOR SERVICE ON THE 18T DAY OF AUGUST 2016.

| HEREBY CERTIFY THAT, ON THE 2ND DAY OF AUGUST 2016, AT 1:48 O'CLOCK P.M., |, GALYN SEVERE, BEING DULY
AUTHORIZED, SERVED THE ABOVE DESCRIBED DOCUMENTS IN THE ABOVE -ENTITLED MATTER |
BY LEVYING ON ANY PROPERTY, MONEY AND EFFECTS BELONGING TO THE DEFENDANT IN THE POSSESSION OF

*+«**B&HFARMING *****

AT 83 N 100 E RUPERT

WITHIN THE COUNTY OF MINIDOKA, STATE OF IDAHO, AND HAVING SATISFIED THIS JUDGMENT, | AM RETURNING
THE ABOVE DESCRIBED DOCUMENTS AS SATISFIED .

PAPERS SERVED OR MAILED TO THE DEFENDANT:

CHARGES DATED THIS 23RD DAY OF AUGUST 2018.
JUDGMENT AMOUNT: 653.28
SHERIFFSFEE: 51.07 zgsgiig ERICS R
TOTAL: 704.35
SHERIFF'S FEES: 704.35 BY
TOTAL COLLECTED TO DATE : 703.78 ggl:\Y/TNZE(\)IESEE
AMOUNT UNCOLLECTED: 0.00 R
BY \LB\ £ ’M
DIANAWHEELER
RETURNING OFFICER

¥
e
oo
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Bryan N. Zollinger ISB #8008 )

SMITH, DRISCOLL & ASSOCIATES, PLLC WS AUG -1 PHI2: LD

414 Shoup Avenue

P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,

Case No. CV-15-78
Plaintiff,
WRIT OF EXECUTION AND ORDER
VS. FOR CONTINUING GARNISHMENT

ROBERT W. LOPEZ

Defendant.

THE PEOPLE OF THE STATE OF IDAHO: To the Sheriff of the County of Minidoka:

WHEREAS, the plaintiff, Medical Recovery Services, LLC, recovered judgment in the
said District Court, of LINCOLN County, against ROBERT W. LOPEZ on September 9, 2015,
for the sum of $776.94, with interest at the legal rate for judgments as prescribed by Idaho Code
§ 28-22-104 until paid, together with costs and disbursements at the date of said judgment and
accruing costs as appear on record; and

WHEREAS the sum of $776.94 with interest in the amount of $35.47, plus costs of
$24.00, less payments of $183.13 for a total of $653.28 is now—as of July 15, 2016—actually

due on said judgment, as follows:

FACLIENTS\BDS\Collections\MR S\Files\7341.12773\Pleadings\160715 Execution.docx
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Judgment § 776.94
Costs $ 24.00
Interest $ 35.47
Payments § 183.13
Total $ 653.28

NOW, THEREFORE, YOU, the said Sheriff, are hereby required to make the said sums
due on said judgment with interest as aforesaid, and costs and accruing costs, to satisfy said
judgment in full out of the personal property of said debtor, or if sufficient personal property of
said debtor cannot be found, then out of the real property in your County belonging to the debtor
on the day whereon said judgment was docketed in said County, or at any time thereafter.
Pursuant to Idaho Code § 11-103 you may make return hereon not less than 10 nor more than 60 ,
days after your receipt hereof, with what you have done endorsed thereon; and ]

WHEREAS, the Plaintiff filed an application on July 15, 2016, entitled “APPLICATION
FOR ORDER OF CONTINUING GARNISHMENT” against the employer of ROBERT
LOPEZ, the Court hereby grants the application and ORDERS:

That the Sheriff of Minidoka, Idaho shall continuously garnish the maximum

amount of Robert Lopez’s disposable earnings from B and H Farms (83 N. 100 E.,

Rupert, ID 83350) at each disbursement interval until the JUDGMENT, plus interest, is
paid in full.

WITNESS Judge
of the said District Court, at Courthouse in the

County of LINCOLN, this of
20 ] (o

ATTEST my hand and seal of said Court the day
and year last above written.

BRENDA FARNWORTH

“;mlnu,,'
| ‘%@K U0 = SR,

Deputy(lerk $SS Ry
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Bryan N. Zollinger ISB #8008
SMITH, DRISCOLL & ASSOCIATES, PLLC

414 Shoup Avenue L |
P.O. Box 50731 TR FARNINORTH, CLE?:(
Idaho Falls, Idaho 83405 DFSTR\CT COURT LINCOLN DA .

(208) 524-0731
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF LINCOLN

MAGISTRATE DIVISION
MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company, Case No. CV-15-78
Plaintiff, AFFIDAVIT OF BRYAN N.
Vs. ZOLLINGER IN SUPPORT OF
APPLICATION FOR AWARD OF
ROBERT W. LOPEZ, SUPPLEMENTAL ATTORNEY’S FEES
Defendant.

STATE OF IDAHO )
) ss.
County of Bonneville )

BRYAN N. ZOLLINGER, Esq. of the firm Smith, Driscoll & Associates, PLLC,
being first duly sworn on oath, deposes and states as follows:

1. I am the attorney of record for Plaintiff in the above-styled action. I
obtained a Juris Doctorate degree from the Florida Coastal School of Law in 2008 and
have been actively practicing law since then.

2. I am licensed to practice law in the Courts of Idaho, and the United States

District Court for the District of Idaho. A substantial portion of my practice has been

devoted to civil litigation.
SOMNNED

F\CLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\160831 Supplemental Attorneys
Fees.docx
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3. 1 submit this Affidavit in Support of Plaintiff’s Application for Award of
Supplemental Attorney’s Fees and further in support of Plaintiff’s Memorandum of
Supplemental Attorney’s Fees.

4, Judgment was entered herein on the 9th day of September, 2015 in the
sum of $776.94. The cause of action arose after July 1, 1987, and therefore, the judgment
thereon bears interest at the rate which is in effect on the date of entry of the judgment.
The applicable interest rate for the judgment in this matter is 5.375 percent per annum,
the amount that has accrued to date is $40.38. In an attempt to collect on the judgment
plaintiff has incurred costs totaling $54.00.

5. My rate of billing on the above-referenced matter is $225.00 per hour. I
believe that this hourly rate is reasonable, especially given the amount involved and the
result obtained, the desirability of the case, the nature and length of my professional
relationship with my client, awards in similar cases, my experience (particularly in the
area of law involved in this case), and the rates charged by other attorneys with
comparable experience in comparable cases in the southeastern Idaho area.

6. The rate of billing on the above-referenced matter for my paralegal is
$95.00 per hour. I believe that this hourly rate is reasonable, especially given the amount
involved and the result obtained, the desirability of the case, awards in similar cases, and
their experience (particularly in the area of law involved in this case).

7. After the court entered judgment in this case, my firm has spent time in an
effort to collect on the judgment. The time spent is both reasonable and necessary to
recover on the judgment. In this regard, the time I and my paralegal have spent is set

forth in time entries into our firm billing system. These time entries record the time spent

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\1 60831 Supplemental Attorneys
Fees.docx
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in recovering on the judgment. A true and correct copy of all these time entries are
attached hereto and marked as Exhibit “A.” My time entries are identified as BNZ

entries. My paralegal’s time entries are identified as PLT (“Paralegal Time”’) entries

Further sayeth your affiant naught.

DATED this 31st day of August, 2016. SMITH%DLL & ASSOCIATES, PLLC

g

an N. Zéllinger, Esq.
Attorneys for Plaintiff

SUBSCRIBED AND SWORN to before me this b] day of August, 2016

g,

\\\“‘@oh---g?ﬁﬁzf,;”//,

S 0% J

SY/OTARL Y 2 N o B e \

= or® F— Notary Public for Idaho

z Ay WO 3 Residing at

3 B _____ Q\O\\\s Commission Expires: \,’ ‘@ T\
/,,//4 TE OF \0\\\\\\\
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 31st day of August, 2016, I caused a true and
correct copy of the foregoing AFFIDAVIT OF BRYAN N. ZOLLINGER IN
SUPPORT OF APPLICATION FOR AWARD OF SUPPLEMENTAL
ATTORNEY’S FEES to be served by placing the same in a sealed envelope and
depositing it in the United States Mail, postage prepaid, addressed to the following:

[X] U.S. Mail Robert Lopez

[ ] Facsimile 321 N Main St
Dietrich, Idaho 83324

L

an’N. Z6llinger

FACLIENTS\BDS\Collections\MR S\Files\7341.12773\Pleadings\160831 Supplemental Attorneys
Fees.docx
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Smith, Driscoll & Associates, PLLC
414 Shoup Avenue
P.O. Box 50731
tdaho Falls, ID 83405
TIN: 82-0518512
{208) 524-0731

Invoice Submitted to: Medical Recovery Services, LLC
Dated: August 31, 2016

RE: MRS v. Robert Lopez Acct: 81049

Date Professional Services Rendered Hours Amount

09/09/15 (PLT) Receipt and review of judgment (.10); calendar last day to renew 0.20 19.00
judgment (.10};

09/15/15 (PLT) Prepare writ of execution (.10); Prepare order for continuing 0.40 38.00
garnishment (.10); letter to court clerk (.10); issue check for writ (.10);

09/15/15 (BNZ) Prepare application for continuing garnishment (.25); Prepare 0.50 112.50
affidavit in support of writ of execution (.25)

10/01/15 (PLT) Receipt and review of original writ of execution (.10); Prepare 0.60 57.00
notice of continuing garnishment (.10) Prepare statutory interrogatories
(.10); Prepare claim of exemption {.10); letter to sheriff (.10); issue check
for garnishment (.10);

01/28/16 (PLT) Receipt and review of unsatisfied return of service from sheriff's 0.10 9.50
office (.10);

03/15/16 (PLT) Schedule Order of Examination with the court, enter the 0.30 28.50
Examination on firm calendar (.10) Prepare order of examination for
defendant (.10); letter to court clerk (.10);

03/15/16 (BNZ) Prepare application for order of examination (.25); 0.25 56.25

04/12116 (PLT) Receipt and processing of signed orders of examination (.10); 0.30 28.50
letter to process server (.10); letter to defendants (.10);

04/22/16 (BNZ) Meet with defendant for order of examination (.50); prepare memo 0.60 135.00
to the file (.10);

07/15/16 (PLT) Prepare writ of execution (.10); Prepare order for continuing 0.40 38.00

garnishment (.10); letter to court clerk (.10); issue check for writ (.10);
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07/15/1‘6 (BNZ) Prepare application . . continuing garnishment (.25}, Prepare 0.50 $ 112.50
. affidavit in support of writ of execution (.25)

*

07/27/16 (PLT) Receipt and review of original writ of execution (.10); Prepare 0.60 $ 57.00
notice of continuing garnishment (.10) Prepare statutory interrogatories
(.10); Prepare claim of exemption (.10); letter to sheriff (.10); issue check
for garnishment (.10);

08/29/16 (PLT) Receipt and review of unsatisfied return of service from sheriff's 0.10 $ 9.50
office (.10});
08/31/16 (PLT) Schedule hearing with clerk (.10); Letter to court clerk {(.10); 0.40 $ 38.00

Prepare amended judgment {.10); Prepare order on application for
supplemental attorney's fees (.10);

08/31/16 (BNZ) Prepare application for award of supplemental attorney's fees 0.75 $ 168.75
(.25); Prepare affidavit in support of application for award of
supplemental attorney’s fees (.25); prepare memorandum of
supplemental attorney's fees and costs (.25)

For professional services rendered Balance Due: 6.00 $ 908.00
User Summary Rate

Bryan N. Zollinger $ 225.00

Paralegal $ 95.00
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Bryan N. Zollinger ISB #8008

SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue

P.O. Box 50731

Idaho Falls, Idaho 83405

(208) 524-0731

SLERK
A EARNWORTH. CLER
D\%ﬁ'giq{?‘f COURT LINCOLN {DAHO

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-15-78

Plaintiff, MEMORANDUM OF SUPPLEMENTAL
vs. ATTORNEY’S FEES

ROBERT W. LOPEZ,

Defendant.

COMES NOW the above-named plaintiff, by and through undersigned counsel of
record and pursuant to Idaho Rules of Civil Procedure, Rule 54(d)(5), and submits the
following Cost Bill:

L ATTORNEY'S FEES.

Plaintiff hereby claims as total attorney's fees: $908.00

TOTAL FEES: $908.00

F\CLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\16083 1 Supplemental Attorneys g?f
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DATED this 31st day of August, 2016.

SMITH, DRISCOLL & ASSOCIATES, PLLC

By: //‘/
fyan N7 Zollinger, Esq.
Attorneys for Plaintiff

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 31st day of August, 2016, I caused a true and
correct copy of the foregoing MEMORANDUM OF SUPPLEMENTAL
ATTORNEY’S FEES to be served by placing the same in a sealed envelope and
depositing it in the United States Mail, postage prepaid, or by hand delivery, facsimile

transmission, or overnight delivery, addressed to the following:

[X] U.S. Mail Robert Lopez

[ ] Facsimile 321 N Main St

[ ] Overnight Delivery Dietrich, Idaho 83324
[ ] Hand Delivery

-
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Bryan N. Zollinger ISB #8008 FLE( A=
SMITH, DRISCOLL & ASSOCIATES, PLLC :
414 Shoup Avenue SEP 06 2016
P.O. Box 50731 :
o Eop s 7aano 83405 o SFRY R B R

(208) 524-0731
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,

Case No. CV-15-78
Plaintiff,
APPLICATION FOR AWARD OF
VvS. SUPPLEMENTAL ATTORNEY’S
FEES

ROBERT W. LLOPEZ,

Defendant.

COMES NOW, plaintiff, Medical Recovery Services, LLC, by and through its
counsel of record, Bryan N. Zollinger, Esq., of the firm of Smith, Driscoll & Associates,
PLLC, and applies to the court pursuant to Idaho Code Sections 12-120 (5) and (3), and
LR.C.P. 54(d)(1) for an award of supplemental attorney’s fees.

The application is made upon the grounds that the plaintiff is a prevailing party
and entitled to attorney’s fees and that the plaintiff has incurred additional attorney’s fees
in collecting on the judgment since the date the judgment was entered.

This application for supplemental attorney’s fees is based on this Application, the
Memorandum of Supplemental Attorney’s Fees, the Affidavit of Bryan N. Zollinger in

s@k“‘“@
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support of Application for Award of Supplemental Attorney’s Fees, and on the court’s
records and files.
DATED this 31st day of August, 2016.

SMITH, DRISCOLL & ASSOCIATES, PLLC

Attorneys for Plaintiff

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 31st day of August, 2016. I caused a true and
correct copy of the foregoing APPLICATION FOR AWARD OF SUPPLEMENTAL
ATTORNEY’S FEES to be served by placing the same in a sealed envelope and
depositing it in the United States Mail, postage prepaid, or by hand delivery, facsimile

transmission, or overnight delivery, addressed to the following;:

[X] U.S. Mail Robert Lopez
[ ] Facsimile Transmission 321 N Main St
[ 1 Ovemight Delivery Dietrich, Idaho 83324

[ ] Hand Delivery

5
BryanX. Zollinger

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\160831 Supplemental Attorneys
Fees.docx

65



— Al
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* Bryan N. Zollinger ISB #8008 =
SMITH, DRISCOLL & ASSOCIATES, PLLC SEP 06 2016 [6
414 Shoup Avenue
,CLERK
P.0. Box 50731 DFS?’E;?ICDTAC%SQ“?V Sﬁggmlmmo

Idaho Falls, Idaho 83405
(208) 524-0731

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE

OF IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,

an Idaho limited liability company,

Case No. CV-15-78
Plaintiff, NOTICE OF HEARING

vs.

ROBERT W. LOPEZ,

Defendant.

PLEASE TAKE NOTICE that plaintiff, Medical Recovery Services, LLC, by and
through its counsel of record, Bryan N. Zollinger, Esq., of the firm Smith, Driscoll &
Associates, PLLC, will call up for hearing its APPLICATION FOR AWARD OF
SUPPLEMENTAL ATTORNEY’S FEES on Friday, September 30, 2016 at 11:30 a.m.

DATED this 31st day of August, 2016.

SMITH, DRISCOLL & ASSOCIATES, PLLC

By: //

yan N. Zollinger, Esq.
Attorneys for Plaintiff &

&

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\1 60831 Supplemental Attorneys
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 31st day of August, 2016, I caused a true and
correct copy of the foregoing NOTICE OF HEARING to be served by placing the same
in a sealed envelope and depositing it in the United States Mail, postage prepaid, or by

hand delivery, facsimile transmission, or overnight delivery, addressed to the following:

[X] U.S. Mail Robert Lopez
[ ] Facsimile 321 N Main St
[ ] Ovemight Delivery Dietrich, Idaho 83324

[ ] Hand Delivery

el

N. inger

g:\CLIENTS’\BDS\COllections\MRS\Files\?341 -12773\Pleadings\16083 1 Supplemental Attorneys
ees.docx
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FIFTH ﬂ.l{l;DIAL DISTRICT COURT, STATE (32 IDAHO
) FOR THE COUNTY OF LINCO! FILED %‘

111 WEST B STREET SUITE C M
SHOSHONE, IDAHO 83352-0800

[l

SEP 06 2016

BRENDA FARNWORTH, CLERK
STRICT COURT LINCOLN IDAHO
Case No: CV-201 5-1%6011 78

1=

Medical Recovery Services, LLC

VS.

NOTICE OF HEARING

St i S’ S’ S

Robert W Lopez

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:

Motion Friday, September 30, 2016 11:30 AM
Judge: Mark A. Ingram

I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and on file in this
office. 1 further certify that copies of this Notice were served as follows on Tuesday, September 6, 2016.

Copy to: Robert W Lopez(Defendant), 321 N. Main St, , Dietrich, ID, 83324 ; Served by plaintiff
Copy to: Bryan N Zollinger P.O. Box 50731, Idaho Falls, ID, 83405 (Plaintiff Attorney)Faxed

Dated: September 6th, 2016
Brenda Farnworth
Clerk Of The District Court

DOC22¢v 7/96

NOTICE OF HEARING
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FED :HE'—O
Bryan N. Zollinger ISB # 8008 SEP 06 2016 E7
SMITH, DRISCOLL, & ASSOCIATES, PLLC
414 Shoup Avenue DISTRIGT COURT LNCEILN IBAHO

P.O. Box 50731
Idaho Falls, Idaho 83405 f
(208) 524-0731 |

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,

Case No. CV-15-78
Plaintiff,
APPLICATION FOR ORDER TO ALLOW
Vs. TELEPHONIC SUPPLEMENTAL
ATTORNEY FEES

ROBERT W. LOPEZ,

Defendant.

COMES NOW, the Plaintiff, Medical Recovery Services, LLC, by and through its
counsel of record, Bryan N. Zollinger, Esq., of the firm of Smith, Driscoll & Associates,
PLLC, and applies to the court for an order to allow plaintiff to appear telephonically for
its Supplémental Attorney Fees.

Consistent with the mandate contained in Idaho Rule of Civil Procedure 1(a) that
“these rules shall be liberally construed to secure the just, speedy and inexpensive
determination of every action and proceeding,” and pursuant to Idaho Rule of Civil
Procedure 7(b)(4) which allows for hearings to be held by telephone conference, the
plaintiff asks that it be allowed to appear telephonically for its Supplemental Attorney

Fees because the Supplemental Attorney Fees will be heard in Lincoln County, Idaho and

S
FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\160831 Order to Allow Telephonic Supp §'
G
@

Fees.docx
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plaintiff’s own counsel resides in Bonneville County making travel to Lincoln County

very time consuming and therefore very expensive for plaintiff. (Emphasis added).
This application is based on this Application for Order to Allow Telephonic

Supplemental Attorney Fees, the Affidavit of Bryan N. Zollinger, and on the court’s

records and files.

DATED: August 31, 2016 SMITH, DRISCOLL & ASSOCIATES, PLLC

/‘

B N. Zollinger
orneys for Plaintiff

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\160831 Order to Allow Telephonic Supp
Fees.docx
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SEP 06 2016 K
Bryan N. Zollinger ISB # 8008
SMITH, DRISCOLL, & ASSOCIATES, PLLC DISTAICT COURT (MO ao
414 Shoup Avenue ;5 )
P.O. Box 50731 |
Idaho Falls, Idaho 83405

(208) 524-0731

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF LINCOLN

MAGISTRATE DIVISION
MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-15-78
Plaintiff,
AFFIDAVIT IN SUPPORT OF
Vs. APPLICATION FOR ORDER TO ALLOW
TELEPHONIC SUPPLEMENTAL
ROBERT W. LOPEZ ATTORNEY FEES
Defendant.
STATE OF IDAHO )
)ss:
County of Bonneville )

I, Bryan N. Zollinger, state and declare the following under oath:

1. I am the attomey for the plaintiff and make this affidavit based on my own
personal knowledge.

2. The plaintiff has filed for an Supplemental Attorney Fees.

3. In this regard, I reside in Idaho Falls and the Supplemental Attorney Fees

will be held in Lincoln County. However, the Lincoln County courthouse is 2-3 hours

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\160831 Order to Allow Telephonic Supp SCANNED

Fees.docx

71



from Idaho Falls (one way) thereby making travel to the Supplemental Attorney Fees

very time consuming and therefore cost prohibitive for the plaintiff.

4, Accordingly, the plaintiff requests that the court allow the plaintiff to

appear telephonically for the Supplemental Attorney Fees.

Further, your affiant sayeth naught.

DATED: August 31, 2016 SMITH, DRISCOLL & ASSOCIATES, PLLC

9/5/
L8

meys for Plaintiff

SUBSCRIBED AND SWORN TO before me this 31st day of August, 2016

\\\\\\\\liiflfil;,’
er ?*&%EEE§‘;;? 4?
SO (%

......

\ | "
#ﬁh&_&t&ﬁia_%_ ;

otary Public for the State

Z daho
: Y e P = Residing at: W
s *’*u B \'\O \§= My Commission Expires:____\—| 5~ 711
% X

E /// 4T \o \\\\
sy E OF NS
HITIA

(SEAL)
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Bryan N. Zollinger ISB # 8008

SMITH, DRISCOLL, & ASSOCIATES, PLLC
414 Shoup Avenue

P.O. Box 50731 e
Idaho Falls, Idaho 83405 DISTRICT COURT LINCOLH IDAHO
(208) 524-0731 !

SEP 09 2016

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,

an Idaho limited liability company,

Case No. CV-15-78
Plaintiff,

Vs. ORDER TO ALLOW TELEPHONIC

SUPPLEMENTAL ATTORNEY FEES

ROBERT W. LOPEZ

Defendant.

Upon application of the plaintiff, Medical Recovery Services, LLC, and good
cause appearing therefore, the court grants the Application to Allow Telephonic
Supplemental Attomey Fees and hereby orders that plaintiff may appear telephonic for its

Supplemental Attomey Fees scheduled on September 30, 2016 at 11:30 a.m..

gg At the time of the hearing the Court will contact the Plaintiff at (208)524-0731 ext. 7

___ At the time of the hearing the Plaintiff will contact the Court at:

DATED this 9 day of %Jj ,20_[b

\/W(’27<'
C

Judge Ingram

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\16083 1 Order to Allow Telephonic Supp ‘&\&'&
Fees.docx G
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CERTIFICATE OF SERVICE

I hereby certify that I am the clerk of the above-entitled court, and that on the

q day of w 5,20 (f 0, I served a true and correct copy of the
{

foregoing ORDER TO ALLOW TELEPHONIC SUPPLEMENTAL ATTORNEY FEES

on the persons listed below by mailing, with the correct postage thereon, or by causing

the same to be hand delivered.

Persons Served:

Bryan N. Zollinger @‘land %&aﬂ
Smith, Driscoll, & Associates, PLLC ‘

414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405

Robert Lopez
321 N Main St
Dietrich, ID 83324

FACLIENTS\BDS\Collections\MRS\Files\7341. 12773\Pleadings\16083 { Order to Allow Telephonic Supp
Fees.docx
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT| SEP 30 2016 &\

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LINCOLN

MAGISTRATE DIVISION BRENDA FARNWORT]
DISTRICT COURT LINC

H, CLERK
DLN IDAHO

CV-2015-0000078

Medical Recovery Services, LLC vs. Robert W Lopez
Hearing type: Motion

Hearing date: 9/30/2016

Time: 11:37 am

Judge: Mark A. Ingram

Minutes Clerk: Deysi Garcia

Mr. Zollinger is present by phone
Robert W Lopez

1138 Mr. Zollinger asks that the court grants the motion for supplemental attorney fees. Gives supportlve
argument. ‘

1140 Mr. Lopez has tried to call Mr. Zollinger but his secretary did not allow him to talk to Mr. Zollinger)
Mr. Zollinger explains the reason of why he is asking for supplemental attorney fees.
Court inquires from Mr. Zollinger. Court denies motion.

1144 Mr. Zollinger asks if the court will take it under advisement.

Court-No, under the circumstance the motion is denied.
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FILED A
Bryan N. Zollinger ISB #8008 0CT 14 206 N
SMITH, DRISCOLL & ASSOCIATES, PLLC t3 2016 3@,
414 Shoup Avenue BRI .
P.O. Box 50731 ' DISTRICT COURT L1

Idaho Falls, Idaho 83405
(208) 524-0731

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,

Case No. CV-15-78
Plaintiff,
ORDER ON APPLICATION FOR

VS, SUPPLEMENTAL ATTORNEY’S FEES

ROBERT W. LOPEZ,

Defendant.

THIS CAUSE having come up regularly, pursuant to plaintiff’s application for award of
supplemental attorney’s fees, and plaintiff appearing by and through counsel of record Bryan N.
Zollinger, Esq., of the firm Smith, Driscoll & Associates, PLLC; and the Court having
considered the records filed herein and having heard and considered oral argument from counsel,

and otherwise being fully advised in the premises:

NOW, THEREFORE, it shall be the order of this Court and it is hereby ordered:

That plaintiff’s Application for Supplemental Attorney’s Fees is DENIED.

MADE AND ENTERED this |33 day of () 0}2e) 20)(p .

frok S

S

o
o
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Magistrate Judge

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am the clerk of the above entitled court, and that on the /_.7>

day of OC’h) b{f 20 l lp . Iserved atrue and correct copy of the foregoing ORDER ON

APPLICATION FOR SUPPLEMENTAL ATTORNEY’S FEES on the persons listed below
by mailing, with the correct postage thercon, or by causing the same to be hand delivered.

Persons Served:

[ ] US. Mail Bryan N. Zollinger, Esq.

[ ] Facsimile Transmission . SMITH, DRISCOLL & ASSOCIATES,
[ ] Hand Delivery EMal ) PLLC P.O. Box 50731

[ ] Courthouse Box Idaho Falls, Idaho 83405

[ ] U.S. Mail Robert Lopez

[ ] Facsimile Transmission 321 N Main St

[ ] Hand Delivery Dietrich, ID 83324

[ ] Overnight Delivery

77



12085294166 Frorn: Smith, Driscoll and Associates

~
!
o

Bryan N. Zollinger ISE #8468 : :

SMITH, DRISCOLL & ASSOCIATES, PLLC - NOV 23 2016
414 Shoup Avenue

P.O. Box 30731

Idaho Falls, Idaho 83405
(208} 524-0731

To: Lincoln County Clerk. - Pége 30f7 2016-11-23 13:27:09 (GMT)
Y 7N

714, CLEAK
DISTRICT D G LC oL DAHO

Attorneys for Plaintiff

IN THE DISTRICT COURT QF THE F1FTI1 JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOK THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

|
MEDICAL RECOVERY SERVICES, LLCy
an Idaho Hmited Hability company,
Case No. CV-15-78
Plaintiff,
NOTICE OF APPEAL
Vs,

ROBERT W, LOPEZ

Defendant,

TO THE ABOVE NAMED RESPONDENT:
NOTICE {5 HEREBY GIVEN THAT:

1. The abuve-named appellant, MEDICAL RECOVERY SERVICES, 11.C, an
Idaho limited liability company, appeads ageinst the above-naﬁ)ed respondent, RQBERT W.
LOFEZ, to the Dhstrict Cowry of the Fifth Judkial District of the State of Idaho, in and for the
County of Lincoln from the Order o;} Application for Supplemental Attomey’s fees dated
October 13, 2016 by Magistrate hudge Ingram, presiding over the Magistrate Court of the F.fth
Pidicial Bistrict of the State of Idaho, in and for the County of Lincoln filed with the Colurt
October 13, 2016, Pursuant to LA R. 11, the appellant has attached a copy of tl)i§'zap1yaz§!able
decision, order, and/or judgment. |

FRCLIENTS BDS Collections'MR S Files 7341 .12773\Pieadingsi1 6 1 122 Notice of Appeal.docx
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"To: Lineoln County Clerk Pagé 40f7 " 2016-11-23 18:27:09 (GMT) 12085294166 Frorn Smith, Driscoll and Associates
N\ N\

2. Appellant has the right to appeal {o the District Court, and the decisicmsl, orders,
and jadgments deseribed in paragraph’ | above are subject to appéél pursuant to Ru‘lnz 11{n),
Idaho Appellate Ruies.
3. The issues which the appellant infends to assert in the appeal are the following:
a. [id the Magistiate court commit reversible error when 1t éoﬁcludﬁd that
plaintiff's Apphcation tor Suppiemental Attomey's Fees is DENIED?
b, Ts Medical Recovery Services, LLC entitled to an award of attr)niey’s fees
under 1.C, 12-120(1), {3) and (5) and LAR. 417 -
4, There has been no order entered scaling any portion of the record. in this case.
5. The appeliant requests the transcript from the following hearings to be prepared
on appeal: Meotion for Interest and Fecs, February 20, 2014 |
6. The appetlant requests the fo'il’owing documents to be included in ihe clerk’s
record m addition to those automatically included under Rule 28, Idaho Appellate R’ltxléf;: The
entire MAGISTRATE court file,
1. { cartify: '
(a) That a copy wf this notice of appeal has been served on fhc re;;i()rt,er;
(b)  That the appc:,i_lafc filing fee has been paid;
(¢} That service hag been mads upon all paftiéwequired to he served pursuant

o Rule 20, ldaho Appellate Rules.

Ayl
DATED thiscg}%’:& dory of November, 2016.
SMITH, DRISCOLL & ASSOCIATES; PLLC

FECLIENTSBDS CollectionstMR § Files\734].12773\Pleadingsi € 1122 Notice of Appeal. docx;
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To: Lincoln Cou‘n‘t} Clerk  Page5of 7

"5 016-11-23 18:27:09 (GMT)

2

v ]

oy
Bryan N. Zollinger
Attorneys for Appeliant

CERTIFICATE OF SBRVI CE

{ HEREBY CERTITY that Qraffhis@é—; day of November, 2016, i caused a true and

correct copy of the forgoing NOTICE OF APPEAL tofbe servéd, by placing the same in a

sealed envelope and depositing it in the 11.S. Mail, postage prepaid, or hand delivery, facsimile

transrissior. or overnight delivery, addressed to the following:

PARTIES SERVEL:

]}{L 3. Mail

1
[
{

]
]
1
d

Facsirmle
Hand Delivery

Orvernught Deliver *,f

o U.S. Maii
AL

]
[]
1

FACLIENTS BDS \Collections MRS Files: 730t 127

Facsiinile
Hand Delivery
Ovemight Delivery

Robert Lopez
324 N Main St
Dietrich, 1D 83324

Deysi Garcia

mealn County Clerk
Lincoln Ccunty Courthouse
111 West B St

Shoshone, Idaho 83352

- 12085294166 Frorn Smith, Driscoll and Associates

van N. Zollinger

73\Pleadingsil 6 1 122 Netice of Appeal.docx
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" Tor Lincoin Courity Clerk  Page 6ol 7 | 2016-11:23 13:27:08 (GMT) 12085294166 Frorn Srith, Driscoli and Associates

i

A ‘ o ‘ne .
SMITH, DRISCOLL & ASSOCIATES, PLLC | 0CT 13 200

~ ; N

RECEIVED 0CT 13 2016

FULED At

Bryan N. Zollinger £ S‘B’ #3608

414 Shoup Avenue BRENDA F ASHIWORTH, OLERK,
P.C. Box 50731 o ' DISTRICT COURT LecOLN IDRHG
Idaho Ealls, Idabo §3405 ;

{(208) 524-0731

Attorneys far Piaimif%

INTHE DISTRIC}T COURT 01 THE F!FT}-I JUDICIAL DISTRICT OF THE STA”{'E orF
DAHO, IN ANGFOR THE COUNTY OF LINCOLN P
} MA (JiSTRATE. DIVISION

H
.

P | ' :
7MEDICAL'RE¢L‘OV§§RY SERVICES, LLLC, ‘ ' ‘ '

an Idaho limited liability company,
| Case No., CV-15-78

PlainsifF, , :

, 'ORDER ON APPLICATION FOR

vs, | s SUPPLEMENTAL ATTORNEY’S FEES

4

ROBERT W. LOPEZ, N

i

Defendant,

THIS CAUSE having comeup reguiarh pursnam to piamuff’s application for Ir.zwar»:i of -

.supplemental attorney’s fees, and pimr in“f‘ appcasmg by and through counsel of record nyan N,

Zmlmgcr Esq of *hie firm Smith, urmoll & Ass ocxates. PLLC and the Court havmg

considered the mcegcgs filed herein and m’emg haard and conmdered Oral a:gument from cotnsel,

and othe.rwzse heing fu ly advised in t}'e pz“*mxsz—:s

NGW, "‘HER_EFORE it shall te the order of this Court and it is hereby ordered:

That piai:;ﬁﬁ“ s Application for Su;;plememd Attomey's Fees is DENIED.

MADE AND ENTERED this |3 das of ﬁiﬂf@ﬁﬁm o 0ip .
= J —————

R S ————
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Ta: Lincoln County Clerk Page7of7 ‘ ?Q‘i&f1~2318}27/:09 (GMT) 12085284166 F'romﬂsh)ith, Driscoll and Assqciates E

- Magistrate Judge

CEmfomkﬂs: OF SERVICE |
I HEREBY CERTIF’Y that I am the cicfln of the ﬁbdve entilicd court, and that {m u:"e __{é
day of { IQ §‘} iz{!"zo e I sen;cﬂ # true and correct copy of the foregoing ORDER ON
APPLICATION FOR SU@P’LEMENTAL é’lf’"{‘ QRNEY’S FEES on the bersons {isted l.:r_elow
‘ : ‘by mailing, with t{xc correct postags thereon, or by cavsing thwsamé 10 be hand dei:iveréd, ‘

1 U8, Meil Bryan N. Zollinger, Esq.

{ «

{ 1 Facsimile Transmission a4 SMITH, DRISCOLL & ASSOCIATES,
{ ] Hand Delivery g mla}} © . PLLCP.Q. Box 50731 ‘
[ 1 Courthouse Box ' ‘ Idaho Falls, Idaho 83405

[} WS Mail Robert Lopez

[ ] Facsimile Transmission +321 N Main St

{ | Hand Delivery . ‘Dietrich, ID 83324

[ 1 Overnight Delivery ‘
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To: Lincoin County Clerk: Page 20f7 Z016-41-23 13:27:08 (GMT) 12035284100 Froin. Smith, DHSCOl-aid Assiaas==

L&MW OFFICES OF )
SMITH, DRIZECSOLL & ASSOCIATES, PLLC
S A4 BHOUP AVE. '

BEVAN D SRR FOST OFFICE BOX 507321 TELEPHONE (208,524-0731%
Bl DRISOOLL (DAMO FALLE, IDAHO 82405 FAX (406} 520.4168

BRYAN M, ZOLLINGESR ) ‘ ) a-mask:’ mEe)'@urid:wame:am

November 22, 2016

Lincoln County Clerk
Lincoln County (“mmhrmw ‘
111 West B St '
Shoshone, Jdaho 83332

RE: Medical Recovery Services, LLC v. Robert Lopez
Dcar Clerk:
Enclosed please find the following:

Original Notice of Apaml

Check in the amouat of, $%1.00 for the appellate fee; and
A check in the amount of $200.00 for thé court reporter.

[FEI S e

Please fiie the original with the courts. Ef you have any questions or corcemns, plcaw advise.
Thank vou for vour promapt assistance in this maiter.

Sincerely,
i

o BMATH, DR[SCOLL & ASSOCIATES, PLLC ( ,
‘fxi A o N - e s

; B ‘(? . -

Debbig Hamilion

egal Assistant to Bryan N. Zollinger .
x , :

Enclosures

FRCLIENTS\BDS \Collections MRS Filesi7 34 S‘.l,2773\!’1&:1(!513{;3&1‘6i 122 Natice of Appeal.docx, :
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Bryan N. Zollinger ISB #8008 NOV 2 3 2015
SMITH, DRISCOLL & ASSOCIATES, PLLC

A FARK
414 Shoup Avenue Bm%

P.0. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,

Case No. CV-15-78
Plaintiff,
AMENDED NOTICE OF APPEAL
Vs.

ROBERT W. LOPEZ

Defendant.

TO THE ABOVE NAMED RESPONDENT:
NOTICE IS HEREBY GIVEN THAT:

1. The above-named appellant, MEDICAL RECOVERY SERVICES, LLC, an
Idaho limited liability company, appeals against the above-named respondent, ROBERT W,
LOPEZ, to the District Court of the Fifth Judicial District of the State of Idaho, in and for the
County of Lincoln from the Order on Application for Supplemental Attorney’s fees dated
October 13, 2016 by Magistrate Judge Ingram, presiding over the Magistrate Court of the Fifth
Judicial District of the State of Idaho, in and for the County of Lincoln filed with the Court

October 13, 2016. Pursuant to .A.R, 11, the appellant has attached a copy of this appealable

decision, order, and/or judgment.
FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\161122 Notice of Appeal.docx
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2. Appellant has the right to appeal to the District Court, and the decisions, orders,

and judgments described in paragraph 1 above are subject to appeal pursuant to Rule 11(a),

Idaho Appellate Rules.
3. The issues which the appellant intends to assert in the appeal are the following:
a. Did the Magistrate court commit reversible error when it concluded that

plaintiff's Apblication for Supplemental Attorney's Fees is DENIED?

b. Is Medical Recovery Services, LLC entitled to an award of attorney’s fees

under 1.C. 12-120(1), (3) and (5) and . A.R. 41?

4, There has been no order entered sealing any portion of the record in this case.

5. The appellant requests the transcript from the following hearings to be prepared
on appeal: Application for Award of Supplemental Attorney’s Fees on September 30, 2016.

6. The appellant requests the following documents to be included in the clerk’s
record in addition to those automatically included under Rule 28, Idaho Appellate Rules: The
entire MAGISTRATE court file.

7. I certify:

(a) That a copy of this notice of appeal has been served on the reporter;
(b)  That the appellate filing fee has been paid;
(c)  That service has been made upon all parties required to be served pursuant

to Rule 20, Idaho Appellate Rules.

F:A\CLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\161122 Notice of Appeal.docx
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ri
DATED this Q'3 day of November, 2016.

SMITH, DRISCOLL & ASSOCIATES, PLLC

By: //"—
Bryan N. Zollinger
Attorneys for Appellant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this day of November, 2016, I caused a true and

correct copy of the forgoing AMENDED NOTICE OF APPEAL to be served, by placing the
same in a sealed envelope and depositing it in the U.S. Mail, postage prepaid, or hand delivery,

facsimile transmission or overnight delivery, addressed to the following:

PARTIES SERVED:

[ ] U.S. Mail

{ ] Facsimile Robert Lopez

[ ] Hand Delivery 321 N Main St

[ 1 Overnight Delivery Dietrich, ID 83324

{ ] U.S. Mail

[ ] Facsimile Deysi Garcia .

[ ] Hand Delivery Lincoin County Clerk

[ ] Overnight Delivery Lincoln County Courthouse

111 West B St
Shoshone, Idaho 83352

s

/ry'an N. Zollinger

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\161122 Notice of Appeal.docx
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RECEIVED 0CT 1 3 2016

Bryan N. Zollinger /SB #8008
SMITH, DRISCOLL & ASSOCIATES, PLLC

414 Shoup Avenue
P.O. Box 50731

Idaho Ealls, Idaho 83405

(208) 5240731

Attorneys for P&aintif!f

FILED At

0CT 13 20%

BREMDA FARMWORTH. CLE
DISTRICT COURT LINCOLN 10

RKI

AHG

IN THE DISTRIQT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,

Plaintiff,

Vs,

ROBERT W. LOPEZ,

Defendant.

DAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

Case No. CV-15-78

ORDER ON APPLICATION FOR
SUPPLEMENTAL ATTORNEY'S FEES

THIS CAUSE having come up regularly, pursuant to plaintiff’s application for award of

supplemental attome.(v

Zollinger, Esq., of the

's fees, and plaintiff appearing by and through counsel of record Bryan N,

firm Smith, Driscoll & Associates, PLLC; and the Court having

considered the recauls filed herein and having heard and considered oral argument from counsel,

and otherwise being fully advised in the premises:

NOW, THEREFORE, it shall be the order of this Court and it is hereby ordered:

That plaintiff’s Application for Supplemental Attorney’s Fees is DENIED.

MADE AND ENTERED this_12 day of {J(10ger

20“0 .

Al o
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~ Magistrate Judge

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I am the clerk of the above entitled court, and that on the ‘_é
day of { }{dl! i2€r20 J_(_.Q__ I served a true and correct copy of the foregoing ORDER ON
APPLICATION FOR SUPPLEMENTAL ATTORNEY’S FEES on the personé listed below

by mailing, with the correct postage thereon, or by causing the same to be hand delivered.

Persons Served:

{ ] U.S. Mail Bryan N. Zollinger, Esq.

[ 1 Facsimile Transmission . SMITH, DRISCOLL & ASSOCIATES,
{ ] Hand Delivery E mdal ) PLLC P.O. Box 50731

[ ] Courthouse Box Idaho Falls, Idaho 83405

[ ] US. Mail Robert Lopez

[ ] Facsimile Transmission 321 N Main St

[ ] Hand Delivery Dietrich, ID 83324

[ ] Ovemight Delivery
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FILED

DISTRICT COUHT

NOV 2 g 2016

CLERK

BRENDA FARNWOR’!’HE N IDAHO

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF LINCOLN

Medical Recovery Services, LLC, an Idaho )
limited liability company, )
)
Plaintiff/Appellant, ) Case No. CV-2015-0078
)
Vs. ) PROCEDURAL ORDER
) GOVERNING CIVIL APPEAL
Robert W. Lopez, ) FROM MAGISTRATE DIVISION
) TO DISTRICT COURT
Defendant/Respondent. )

A Notice of Appeal has been filed in the above-entitled District Court seeking appellate
review of judgments or orders of the Magistrate Division. This Order, together with Rule 83,
Idaho Rules of Civil Procedure, and applicable provisions of the Idaho Appellate Rules shall
govern all further proceedings before this Court.

1. Notices of Appeal or Cross-Appeal; Filing Fees: The appellant’s notice of appeal
was filed November 23, 2016. A notice of cross-appeal has not been filed. If not already paid, all
appellate filing fees must be paid within seven (7) days after filing of the notice of appeal or

cross-appeal. Failure to timely pay any filing fee shall be grounds for dismissal without further
notice.

2. Stays: All proceedings shall automatically be stayed for a period of fourteen (14) days
following the filing of the notice of appeal. Thereafter, any stay shall be only by order of the
Magistrate or this Court pursuant to [.LR.C.P. 83(e) and I.A.R. 13. Any motion for the entry of a
stay during pendency of the appeal shall first be made to the Magistrate from whose decision the
appeal has been taken. Any party aggrieved by the Magistrate’s decision granting or denying a
stay may thereafter challenge such decision by motion to this Court. Notwithstanding pendency
of the appeal, unless otherwise ordered, the Magistrate shall retain the jurisdictional authority
specified in LR.C.P. 83(e)(2) and LA.R. 13(b).

1 - PROCEDURAL ORDER GOVERNING CIVIL APPEAL 1
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3. Form of Appeal: Pursuant to LR.C.P. 83(f)(1), this matter will proceed as an appeal
on the record rather than as a trial de novo. It is the sole responsibility of the appellant (or cross-
appellant, as the case may be) to arrange for the timely preparation and lodging of an appellate
record sufficient to facilitate review.

4. Clerk’s Record: Pursuant to I.R.C.P. 83(h), the clerk’s record shall consist of the
original file maintained by the Clerk of the Magistrate Division. No separately-bound clerk’s
record is required, but any party may submit an optional appendix or addendum containing
important or frequently-referenced documents. It shall be the responsibility of the party relying
upon the contents of the record to review the original clerk’s file and confirm that all necessary
materials were filed and are included in the clerk’s record on appeal.

5. Transcript on Appeal: The Court requires the provision of a written transcript
prepared from the recorded tapes of proceedings in the Magistrate Division. It is the
responsibility of the appellant (or cross-appellant, as the case may be) to timely arrange and pay
for the requested transcript which that party desires to support the record on appeal and to do so
by specifying in writing those portions of the record to be transcribed and serving the same on
the appellate clerk. Pursuant to L.R.C.P. 83(g), the responsible party shall contact the appellate
clerk, determine the estimated cost of the transcript and, within fourteen (14) days after filing of
the notice of appeal (or cross-appeal), pay such estimated cost to the appellate clerk. Any balance
in excess of the estimate shall be payable upon completion of the transcript. The transcript will
not be served upon the parties until all fees for preparation have been paid in full. Failure to
timely remit the estimated and/or final preparation costs shall be grounds for dismissal of the
ordering party’s appeal or cross-appeal. Absent an order enlarging time, the transcript shall be
lodged within thirty-five (35) days after payment of the estimated cost of preparation.

6. Augmentation of Record: Pursuant to LR.C.P. 83(k), the clerk’s record and/or
transcript on appeal may be augmented in the manner prescribed by L.A.R. 30.

7. Appellate Briefs: The initial Appellant’s Brief shall be filed with the clerk within
thirty-five (35) days after lodging of the transcript, or, in cases in which no transcript is to be
furnished, within thirty-five (35) days after filing of the notice of appeal. The Respondent’s (and
Cross-Appellant’s) Brief shall be filed within twenty-eight (28) days after service of the
Appellant’s Brief. The appellant (or cross-appellant) may file a Reply (and Cross-Respondent’s)
Brief within twenty-one (21) days after service of the Respondent’s (or Cross-Respondent’s)
Brief. The organization and content of briefs shall be governed by LLA.R. 35 and 36. In
accordance with L.R.C.P. 83(o), only one signed original brief need be filed, and only one copy
must be served upon each opposing party.

8. Extensions of Time: Motions to extend the time for filing an appellate brief shall be
submitted in conformity with I.A.R. 34(e). All other requests for extension of time shall be
submitted in conformity with L.A.R. 46.

9. Motions: All motions shall be submitted in conformity with L.A.R. 32, provided that
only one original motion, affidavit or brief shall be filed, and further provided that all motions

2 ~PROCEDURAL ORDER GOVERNING CIVIL APPEAL 2
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shall be scheduled for hearing by the moving party on the court’s regular civil law and motion
calendar.

10. Oral Argument: After all briefs are filed (or the time for filing briefs has expired,
either party may, within fourteen (14) days, contact the appellate clerk to request that the case be
set for oral argument pursuant to L.R.C.P. 83(p). If neither party does so, the Court will deem oral
argument waived, and the case will be decided on the briefs, transcript and record. If the case is
set for oral argument, the form and order of argument shall be the same as that before the Idaho
Supreme Court, and shall be governed by L.A.R. 37.

11. Appellate Decision: The Court’s decision will be by written memorandum which
shall constitute the appellate judgment required by L.R.C.P. 83(r)(1).

12. Petitions for Rehearing: A party desiring to file a petition for rehearing must do so
within twenty-one (21) days after filing of the court’s opinion, and must lodge a supporting brief
within fourteen (14) days after filing the petition. Proceedings relating to petitions for rehearing
shall be governed by I.AR. 42.

13. Attorneys Fees and Costs on Appeal: Costs and attorneys fees on appeal shall be
claimed, objected to and fixed in accordance with I.A.R. 40 and 41, provided that only one
original signed claim, objection or supporting or opposing affidavit need be filed.

14. Remittitur to the Magistrate Division: If no notice of appeal to the Idaho Supreme
Court is filed within forty-two (42) days after filing of the Court’s written decision, the clerk
shall issue a remittitur remanding the matter to the Magistrate Division as provided in I.R.C.P.

83(n)(1)(A).

15. Failure to Comply: Failure by either party to timely comply with the requirement of
this Order or applicable provisions of the Idaho Rules of Civil Procedure or Idaho Appellate
Rules shall be grounds for imposition of sanctions, including, but not limited to the allowance of
attorneys fees, striking of briefs or dismissal of the appeal pursuant to I.LR.C.P. 11 and 83(m) and
LAR. 11.1 and 21.

DATED this_ ) 9 day of [NOWINDEL ", 2016.

3 -PROCEDURAL ORDER GOVERNING CIVIL APPEAL | 3
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CERTIFICATE OF MAILING/DELIVERY

1, undersigned, hereby certify that on the Zq day of NO\/Cmb{V , 2016, a true
and correct copy of the foregoing PROCEDURAL ORDER GOVERNING CIVIL APPEAL was
mailed, postage paid, and/or hand-delivered to the following persons:

The Honorable Mark A. Ingram, Magistrate Judge
Bryan N. Zollinger, attorney for plaintiff/appellant

Robert W. Lopez, pro se

2

Deputy%
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B e

ro: District Court DEC g5 2016 @W

111 West B, Ste C
Shoshone, Idaho 83352

A FARMVIORTH, GLERK |
DISTRIGT COUT LIXCOLH IDAHO|

MEDICAL RECOVERY SERVICES, LLC,

an Idaho limited liability company, ) CASE NO. CV-2015-0078

Plaintiff,

ROBERT W. LOPEZ,

Defendant.

)
)
)
)
)
vs. )
)
)
)
)
)

NOTICE OF TRANSCRIPT LODGED

Notice is hereby given that on DECEMBER 2, 2016,
I lodged one transcript of 11 pages in length for the
above-referenced appeal with the District Court Clerk of
the County of Lincoln in the Fifth Judicial District.

Appeal transcript consisting of the following

transcript: 9/30/16 Motion for attorney fees.

~

;o ?

¢

/ S
VAT . IR v QC‘LL L

(Signature of Reporter or Transcriber)

DENISE K. SCHLODER, CSR NO. 652

GOANNE™
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

STATE OF IDAHO, IN AND FOR THE COUNTY OF LINCOLN

MEDICAL RECOVERY SERVICES, )
LLC, an Idaho limited liability ) Case No. CV-2015-78
company, )

Plaintiff )

) NOTICE OF LODGING OF TRANSCRIPT
VS. ) AND ORDER FIXING SCHEDULE FOR
} SUBMISSION OF BRIEFS

ROBERT W. LOPEZ
Defendant.

R

Notice is hereby given that the Transcript of the proceedings before Magistrate Division
were lodged with the Clerk of the District Court on December 5, 2016.
Pursuant to I.A.R 34 and the General Procedural Order previously entered by the Court,

it is hereby ordered that briefs shall be filed as follows:

e Appellant’s brief January 9, 2017
e Respondent’s brief February 6, 2017
e Appellant’s Reply brief February 27,2017

DATED this 5 day of December, 2016.

District Judge

ORDER OF THE DISTRICT COURT

94



CERTIFICATE OF SERVICE

I HEREBY CERTIFY THAT on the 5 day of December, 2016, I caused to be served a
true and correct copy of the foregoing, by method indicated below:

Hon. Mark A. Ingram Hand delivered
Lincoln County Magistrate X Fmailed
Shoshone, Idaho Faxed to

U.S. Postal Service
Brian N. Zollinger Hand delivered
Attorney at Law __X Emailed
P.O. Box 50731 Faxed to
Idaho Falls, ID 83405 U.S. Postal Service
Robert W. Lopez Hand delivered
Defendant ____ Emailed
321 N. Main St. Faxed
Dietrich, ID 83324 X U.S. Postal Service

ORDER OF THE DISTRICT COURT
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Bryai N. Zollinger ISB #8008 i
loseph F. Hurley 158 #10149
SMITH, DRISCOLL & ASSOCIATES, pu: ‘ 3 ‘ Co
414 Shoup Avenue : : 3 ) s
P.0. Box 50731 | | - S
idaho Falls, (daho 83405 N ~ : \ S v )
(208)524-0731 | - S S
Attorneys for Appeltant | ‘, ' } ; t‘ . o “
IN THE DISTRICT COURT OF ms HFTH JUDICIAL DISTR;CT OF THE STATE OF ;DAHO EEREACERRE R
iN AND F()R THE COUNW OF LINCOLN e S
: [ f : ‘!S |
‘ . 4
MEDICAL RECOVERY SERVICES, LLC, : ‘ ’
an ldaho limited liability company, - o ¥
Case No. CV-15-78
Plaintiff/appellant, o o T , o Y
BRIEF ON APPEAL ST L
Vs, S o g
ROBERT W. LOPEZ o o S T
Defendant/Respondent.
| ! g;;
. : . ! o . . \ RN é“é“
. : s o ’ R
i INTRODUCTION. B ; o ' F ‘
Appellant, MEDICAL RECOVERY SERVICES, LLC; ("MIRS"} appeals against the sbove- g S :
named respondent ROBERT W. LOPEZ t“deféndah’t“)to the District Court ofthe F‘ifiiﬂ%ﬁdic&él B
‘ "jz:,t
District of the State of Idaho, in and for the County « of Lincoin from the Order on App scatron for
Supplemental Attomey’ s Fees by Magrstratv Judge Ingram, presiding over.the Mag;str*ate Court A Ly
Lo
of the Fifth Judicial District of the Sta*@a of fdaho n and for the Ccunty of meo 1 ﬁied w}th the k;,
Court October 13, 2016. This appeal c;ddresses the Magvstrate Caurt’s denial of. MRS‘ attamey s
fees under !daho Ccde Section 12- {23(5 v ’ , ""‘" ‘;» ; * -
BHIEF ON APPEAL — PAGE 1 ' ‘ o B o
FACLIENTS\BDS\Coliections\MRS\Files\7341.1277 2\Pleadings\ 170104 Brief on Appealdocx Lo : ' .
| |
1 N ' A‘l: E
oo gl
e 7 scANED
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W CHRONCLOGY OF EVENTS.

DATE EVENT
August 31, 2016 Appellant files Application for Supp!ementarl Attomeyfs Féés.

September 30, 2016 The Magastrate Court holds a heanng on the Motton for, Attomey '

B ‘ ~ fees.. : v' ‘

October 13, 2016 The Mag&:trate Court denies the . apphcatlon for Supp%emental s
Attome,r s Feps

Novembser 23 2016 AppeilamﬂesaNotfce of Appea! : ‘}Z
. ISSUESONAPPEAL ... . . TP PR

A. Did the Magistrate g;»our_’g;_gé:mmirt reversib

for Supplemental Feeép -

B. Is MRS entitled to an. award of attorney’s fees and cosgg on aggea? gg@ §
120(3), (3) and (5 }andlAR "t{)?

IV.  STANDARD OF REVIEW. o | B S

idaho Rule of Civil Procedure 83{u)(1) provides:

Upon an appeai from the magistrate’s division of the du:stmpt
tourt, not involving a trial de novo, the district court shall review. the, case
on the. record and determme the appeal as an a“ppel\a’te couit i the.
same manner and upom the same standdrds of review as an appeai from
the district court to the Supmme Court under the statutes and law o&thrs e

state, and the appellatte rutes of the Supreme Court, S N e

This case'involves a decisidn- o award attorney’s fees under 1.C. § 12-120(5}.. When R C

. v
1;\ . . . vy,

ot

k reviewing the a‘ecusmn of a court ta award Attomey‘s fee wurts apply an abuse of d¢s¢retson

i
[ e ‘Q

stan dard Lontreras v. Rubley, 142 1dnho 573 {20086). “When an award cf‘ attomeyr fg*eé

depends on the mterpretatlon of a statute, the stéhdmd of review for statutory, mtgrpretatmn
. b
appues Act.«on Colfection Servs. é.rrc,, v, B;ghbm 4, 145 ldaho 286, 289-(Ct. App. 200&)

{

Statutory interpretationis a mattef oﬂaw 50 (ourts should exercise free revi ew. 30’ m thzs
BRIEF ON APPEAL ~ PAGE 2 . ' ' ERCEAE
FACLIENTS\BDS\Cotl ecteans\M‘iS\F:tes\?SM 4?73\Haadungs\170164 Brief on Appea! doex !

[
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case, the Magistrate Court based its cécision an an improper interpretation of the statute, and e
denied all of the attorney’s fees. Therefore this Court should exercise free review. . :
V. ARGUMENT. o | L S R
N ) . . sl c . 3 7“;_.;"
A. MRS Is Entitled TO R asombfe Attorney's Fe r

Qn The. Jud?ment And T he‘Cqurt Has No Discretion Whethe er o Awa‘n;la'r Fees. L

The Magistrate Court erred wi it demed MRS"; motion for post~;udgment attorney s |

fees in 'ts Order on Apphcanon for Su 3piemental Attorney’ s Fees on October 13, 2()3.{5‘1 The

‘Magistrate Court gave its reaseging fcgr its decision during the hgaring for the Appugm?gq for NI ’

Supplemental Attorney’s Fees on September 30, 2016 At the héaring, the Magistrété:cburt
stated that it found the application for 1.C. § 12- 120( ) post-judgement attomev’s fees was o ' l
. ) ’ ) R ik

i el

untimely because MRS filed the application after judgment was satisfied.® The Magistralqg B
Court alsa stated that the award of the‘attorney‘s fees are “ultimately a matter of dis_cfrétion."
. . ) . ’ TR Ii- .
In making that decision, the Magistrate Court.ignored the statutory language of 1.C. § 12-120(5) % '
which states: - e o *‘\ :
' ‘ i

In alf instances wiere a‘gpart{ is entit ed tq reasonabte attorney’s fees-and costs - L e e

:mder subsection { 1), {2), {3) 014} of this section, such party shafl m'so be exmtled to , Ly
reasonable post Jjudament attc:{ney : fees and costs incurred in aitemptmg ta coﬂect on : t{ :

the judgment. Such attorrey'sfees and costs shall be set by ttie. court foltcwing the R

tiling of a memorandum-of attmney s fees and costs wnth nctsce to all partiesand " ¥ B
hearmg , e o o

1.C. § 12-120(5)(Emphasis added), N R Rt
L.C. § 12-120(5) mandates the tfaur’t to award post-judgment attorney’s fees"i)s\e}‘weﬁ the

party incurs post-judgment attorney’ sfees and costs in é;ttempting tocollectonthejudgment. . ST
‘ ‘ ; : . ~ o - o
. ; Lt 8

See Crder on A%J piication for Su ppsﬁmemal A tome(s Fees, afate October 13, 2016 : ! ' *XfS )

* Ser Transcri ipt on Appeal, Scptember 30, 20148 .
* e Traviscript on Angeal, September 30, 30 6, pgs. 7, 9.

BRIEF ON APPEAL - PAGE 3. R S
l'\CL!cWS\BDS\C:;!lectsom\MRS\Fﬁas\??x&1 2?73\Pleadmg.\“1!0104 Brief on Appeal. docx C ‘
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Actioﬁ é‘oﬂéction Se}vs., 146 idaho at ,;;31., When inte‘rp(et_ing astatute, a Courtfmqgt aéph} ;he' T i

s |

- plain meaning of a statute unless 'thé ékbressed iegisiativeintentis contranf'to thei i}!a”m
meaning, or the piam meanmg !eads m absun,l resuits Action Co!lectmn Sem 146 daho at
289 Here the plain angu 1ge of the 5t atute states th,:st @ party "sha " be entitled tq reasoﬂabf

attomev 5 fees. R
”“ .,v,a'. :

“The word sha!! when used i m a statute, is mandatory 4 Pao!ms v. Afberrson s mc 143

daha 547, 549 (2006} Here, the !anguage ofthestatutfa is unambiguous and the langUage

unmsatakabiv states that as ieng as a ;aavty (an meet the other requirements ofsubsection (5)

court must award réasonable atto,me'{’s fees. N!evertheiess, the Magistrate Cour;édwpmpeﬂy

R

determined that the award of attorney’ <; fees was in its “discretion” despite the maﬂda;‘m’
statutory language of 1.C. §.12_~120{5);‘: EIE o ; ' s
tn this ’case; there isno disprdtéfgthgt NfRS in*éu‘rre‘d' rea:;on‘gbig attorney’sfeesm‘ | s - . : '
attempting‘to coltect on the }udgmgm:; It’ tddk ne,a;r‘iy oﬁe year from the date ;h’e Jadgment ;gqras
~entered aguinst defendants:un;ii the judgmenr Wa3~;sati§ﬁéd,, MRS rifépaaed wntsoféxbcutaon
;fur ga?=ﬁ1§hments fof gi{e dgfendaﬂ't,.pﬁebgrfeél én abp!?qation for continuing ga'r.nish‘fégﬁt:,i mét .

with the defendant for an order.of examination, and appeared in Court on severaj.otcagions:

5 tia : ; ;

These were all reasonable steps that x&é’éré ’incurréd*in a?;{empt_ing'-to collect on the ju,d"gm;:hé.
Furthermore MRS satisfied th;i\ other requnmments of obtarmﬁg an awar‘d nfagf,orney’s '
fees under 1.C. § 12-120(5} because the Compiamt afiieges that * wntten demand for payment on.

,h.x :

the defendant has been made more than 20 days pnor o commencmg this acven and . a

defendant failed to pay anythmg in re‘ipons«e to the demand MRS also satssfsed the
v r‘equireme,n.tsa of obtaining an awardqff:ai;tprney‘s fees under L.C. § 12—;1;{0‘(3]becaqsq the ‘_,

. ik
;. i
R P

BRIEFON APPEAL PAGEd i e
FACLE ENTS\BJS\C@?C&mons‘MhS\FsEes\?%] g.21731|3§eadmgs}\178104 Brxpfaa Appeai doex "~
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Complaint alleges that “[t}his acticn arises from an open account and/or from services:

provided” Moreover, the Magistrate t‘mﬁ'?“tereﬂ Default judgment on the Complaint in

which the court awarded attorne;rs f@es As requested '_ ST e .

i ‘l%

The Cour* in Acnon Co!lectmn Sarvs determ ned that the ptamtsff’s sxmﬂar steps

mcurred attemptmg to collect on & judgment were feasonab e and that the ptamtn‘f aiso met
the cther reqwremmts inlC § 12—120(5 T!'*e Couri: overtumed the iower court 3 cfecssion

denysng post uc‘gment at:torney fees and awarded the plamtlf‘f attomey s fees on appeal

o Act:on Coﬂechon Servs 146 | dahw at 291

[

Here the Magistrate Court do,as not h ave any dsscret:on whether to award a‘rtqme\/s T

[

fees under i.C. § 12-120(5). instead the Mdgs tmte Courl must award attorney s feés’ because
MRS’s past»;udgment collection eﬂ*ons were: r@asonabie 3ttempts to cciiect on, the judément
and MRS met the other r@quirements under l .8 :12«120(5} Therefore, the Magtsﬂ'afe Court

N

erred when it did not awardAMRS its agtomey 5 fees,@m; this Cou‘gt shauld oventurmfmei} :

Magistrate Court’s decision on apﬁeat; 1  : o ‘ DA

“B. MRS A_pphcat ion For, §g;; }enial Atmt ney’s Fees Was Not Untggggtx ngg_g  ,‘ R 4G
+" There Is No Limitation On When An Appﬁcattcn For 1.C, § 12:120(5} A*ttomggfs Fees . - o

Must Be Filed, Py S : Lo U vy

When the Magt«:trate Court dem\*d MRS it‘S pc:,tqudgment attomey £ fees, rt dgd“so wrth -
,i’ ; ‘

no legal authorrw to support its Eea,a{ mncfusiwn The pl ain arsguage for L.C. § 12~120(S) ‘

mandates that pcmt -judgment attomeyfs feevs be awarded and it provides for m:x f ig! emcm on .

it
v

il

when the,‘app}ication fc;r fees must bgiﬁled. ,Norset_hetess,' the Mé’gistmte Court in thi‘sz;;‘:}a;‘sexs‘tﬂ%

denied MRS's application for post-judgment aﬁemew s fees on theé basis it was qhtiﬁ%ei\g :

P i ‘ 3
1 vy i . ;

. . X FEARS
g . " I

BRlEF ON APPEAL ~ PAGE 5 ‘ o
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because the judgment was already sat;sftex The Maglstrate Court did not proéwde, anv case

iaw; or any other legal basis in dei:idin'g that {C.§ l2-120(5} had some ﬁmitation;as to‘when:an N -  = ff;-*‘

' ‘app}srahon ror post-judgment attornev’s fees must be brought before the court.

ta satisfaction of the judgment would he premature because the-rg,ié na way for MR? t‘;q file an,

, L Coder, A g : R R
' L

application for post-judgment attorney’s 'fées:until judgment is satisfied and all attemptsto

However, | c §12-120(5) Jtatca that a party "shali be entt‘lled to reasonabienpest l
J;:dgrent attorney‘s fees and costs m*urred i attemptmg to collect on the Judgmgnt Such : ' j o
attorney s fees and costs shaﬂ be set Iw the court followmg the ﬁhng ofa memor;n&urp of ‘ .
attorneyﬁ’s fees and costs with notice 150;3!1 parties and ?héaring." There is.nothing in‘ thé sta-tuté
’ that states or suggeéts that a pariy ‘E!ri;ist fiiey-ah a‘;;i;iicati.dn for 'éltsérney’ s feespnomoﬁu!l SRC R B
satisfaction of the judgment. The Magistrate Court has inserted language into the statute . v' S ) *
without aﬁy auvthority to do so. | . |
The Mgg‘tstrate Court’s decision is that a parjtv must submit‘ an applicat‘ion,thﬁthé ‘frial S ) . ;*7
court before judgment has been s:atésﬁed. Héwevér, the purpose‘«iof,the statu{tejisﬁfd‘réiﬁ‘\burse} | : |
a party for its attomey’s fees 5pent or: rts attempts tc coltect on the judgment, But unt;f ,
. o ek
judgment has been satisfied, there i is ho way to know the total amount of the at‘tomev sfees B ) S gjf
incurred in collecting on therjudgmem‘,;Any a,{:rplication fqr post-judgment attorhéye“# féeg p_riqr RN - ;’

- collect on the judgment cease. e e
For these reasons, it would be irmproper for any court to find that an application:for ! .
attorney’s fees under 1.C. § 12-120(5) 1s untimely if it is filed after a judgment is satisfied. The v,
1 P H
: ; " R S
“See Tra srnpt an Apppa! September 30, 2() 6, pgs. 7, 9. ‘ ‘ v ”
BRIEF ON APPEAL - PAGE 6 | e o o A
f: \CL!E'\'TS\BDS\CO ections \MRS\‘Fﬂea\HM "773\Pie adings\ 70104 Brief on’ Appeai decx o S !
p 1 x:,} ) : }
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anly way for 1.C. § 12-120(5) to have any logical or real effect is to find thét an appl‘iiiéj\ft‘l'ori’ under
the statute is proper after judgment t's satisfied. .

C. MRS is Entitied To Recz:sve: s Reagonab%e Attcarnev s Fees ﬁmd Costs G) gggg

MRS is ent;tted to recover its reasonable attorney s fees and Costs on appea) under 1.C. '

§§ 12-120(1), (3), {5} and ldaho Appe!late Rule 40. The Court in Action Col!ect:on Sarvs.s also

awarded the plaintiff attorney’s fees :;n’appea% under both I.C. §§ 12-120(1) and (3) peqause :
“the mandatory attorney fe;z: provisﬁoris cf iC § 1241'20.§ovem én appeal .as in,':ih‘e tna‘! EOQrt,”' - R &
and “the statute applies ff the app.aal s concer ned wsth the entltlemenf to an awa;é‘bék;w S i
Actior, Collection Servs., 146 !daho at 291. Since the plaintiff wasthe prevailingfbarw ij the

appeal, the Court determined the plaintiff was also entitled attorney’s Tees pursuant to 1.C. § - ' :*

12-120(1) and 12-120{3). The Court also awarded the plaintiff atforneyfs ’fee_s on aﬁpéé{{‘unde‘r‘ '

1.C. § 12-120(5) as the appeal wasaf’gg‘ason,able, pos’t-.judgment;{éttémpt] to cdlle&*‘am}the' ‘Z ) Lo o .

judgment.” Id. : , ‘ ‘ o L ffz};

The facts of this case are simffar to those of Action Collection Servs, In'the underlﬂiing, '

ﬁc*svw"b‘n&wd‘lmﬂl‘-ﬂr{e‘.‘g» T At i e - R R D P
B . T R S 2R R

proceedmgs, MRS sought and was awarded costs and attorney’s fees under § 12-1263(‘.[} ahd 12-

120{3). MRS was forced to bring this .mpea foucwing an attempt to collect on tts lfnderlymg ;

1 o

e N

Judgment and “the appeal is concem-e.d w:th‘ the ent:tlement to-an award” :nf.the.befow
proceedings. Moreover, this appeal is’ a "reasonable, post-;udgment attempt to collect on the
;udgment # Therefore since Tv“RS is 'ﬂ:hé preva;lmg party, itis entrt ed to its attorney s fees on Qo L AR

appeal under §f; 2-12{}(1),( ) and ‘5} ’ :' L 1

ule 40 of the tdaho Appe!lame Rules Futher permits the award of costs to the prevadmg

party on appeal. Rule 40 states, “i ]es:ts Sh#ﬂ be auowed as 2 matter of course to the bve‘ua:l o
BRIEF ON APPEAL - PAGE 7 : ‘ L ;
F \CL?EMTS\BDS\CO Set{wns\MRs\lef»s\?Ml h h\s’tessdingsu 0104 Bnefon Appeaf dogx - . h i
i
1 4 . - o 11‘ : N ; : _s'.;f i

- L - C o . R 1{(

102 | PRI S



To: Lindoln County Clerk . Page 10 of 11°  Z017-01-1001:05:00 (GMT) 12085294166 From Smith, Driscoll and Associgtes

party\un}ess otherwise provide;d bﬂ‘és)v or z#dér of the ’Court.y As the prevaihng partsf 4)n g k
appoai p amtsﬂ‘ is entstled to recovef :*s cos 't& pursuam to Rule 40, As such MRS ss( e:}titied 1] b
recover its {éasanable attorney’s faesfandmsts. B o | : o N ‘;’ ' ‘ |
V. CONCLUSION. . f,: | u
Forall the reasons set fort!h *r this bne&f MPS respectfully requests thai th;; Co‘urt '
reverse’the decision of the Mag*straté Couﬂ and grant MRS’ request for attomey 5 fees and
costs pursuant to § 12 120( 5). MRS axsc mqﬂes‘ts that th:s Court award MRS its fees}" ‘c:cf)rs’csz’j a
' on appeal be‘foreth:s(ﬁourt Vi : f o ,‘ . e o R ¥
 RESPECTFULLY SUBMITTED tgsiyskéﬁz day of{?nqa‘ry,‘ 7. ST -

SMITH, DRISCOLL & ASSOCIATES, PLLC

e A
- C‘ ;'*; . ‘ s

5966 F.Hurley.: S
Attomeyh for Appellant
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF LINCOLN

MEDICAL RECOVERY SERVICES,
LLC, an Idaho limited liability
company,

Case No. CV-2015-78
Plaintiff/Appellant,

VS.

ROBERT W. LOPEZ,

R N e e N S T S e

Defendant/Respondent.

ORDER RE: RESPONDENT'S BRIEF

The Respondent’s Brief was due to be filed on February 7, 2017 pursuant to the Briefing
Schedule. Respondent has not filed a Brief nor has he requested an extension of time to file his
Brief;

THEREFORE IT IS HEREBY ORDERED that the Respondent has fourteen (14) days
from the date of service of this Order to file his Brief or requést an extension of time to file a
brief, and should he fail to do so the above-entitled appeal shall be deemed submitted for a
decision without oral argument based on the record on appeal.

IT IS SO ORDERED.

DATED this__ 9 dayof _[epyar }/ ,2017

John K. Butler, [fgtri'ci Judge
SCANNEC
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CERTIFICATE OF MAILING/DELIVERY

I, undersigned, hereby certify that on the O‘ day of \;Q\O}m N , 2017 a true and
correct copy of the foregoing ORDER RE: RESPONDENT'S BRIEF was mailed, postage paid,
and/or hand-delivered to the following persons:

Attorney for Appellant:
Bryan N. Zollinger

P. O. Box 50731

Idaho Falls, 83405

Self-Represented Respondent:
Robert W. Lopez

321 N. Main St.

Dietrich, Idaho 83324
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF LINCOLN

MEDICAL RECOVERY SERVICES,
LLC, an Idaho limited liability
company,

Case No. CV-2015-78
Plaintiff/Appellant,

VS.

ROBERT W. LOPEZ,

N ot N Nt vt Nt vt e N r?  vvt” N’ oo’

Defendant/Respondent.

ORDER SUBMITTING APPEAL FOR DECISION WITHOUT ORAL ARGUMENT

The Court having previously entered its Order Re: Respondent’s Brief directing the
Respondent to file a Brief within 14 days and the time granted having expired and the
Respondent having failed to file a Brief,

IT IS HEREBY ORDERED, that the appeal in the above-entitled matter is hereby
submitted for decision without oral argument. A decision shall issue within 30 days of this
Order.

IT IS SO ORDERED.

DATED this __ FF_day ofEb:Qﬂ[}L, 2017

John K. Butler, Digtrict Judg

SCANNED
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CERTIFICATE OF MAILING/DELIVERY

I, undersigned, hereby certify that on the e day of f—é})ﬂ 1ary . 2017 a true and
correct copy of the foregoing ORDER SUBMITTING APPEAL FOR DECISION WITHOUT
ORAL ARGUMENT was mailed, postage paid, and/or hand-delivered to the following persons:

Attorney for Appellant:
Bryan N. Zollinger
Joseph F. Hurley

P. O. Box 50731

Idaho Falls, 83405

Self-Represented Respondent:
Robert W. Lopez

321 N. Main St.

Dietrich, Idaho 83324

2 - ORDER SUBMITTING APPEAL FOR DECISION WITHOUT ORAL ARGUMENT
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MEDICAL RECOVERY SERVICES,
LLC, an Idaho limited liability
company,

Case No. CV-2015-78
Plaintiff/Appellant,

vS.

ROBERT W. LOPEZ,

KUl VWA WA W S T g N M S e T g

Defendant/Respondent.

MEMORANDUM DECISION ON APPEAL

On February 27, 2017 the matter was submitted for decision without oral argument.
Counsel, Joseph F. Hurley appeared and filed a Brief on behalf of the Appellant. The Respondent
did not file a Brief.

The court having considered the transcript and record of the proceedings and the
Appellant’s Brief, took the matter under advisement for a written decision.

L
FACTUAL AND PROCEDURAL BACKGROUND

On June 2, 2015 Medical Recovery Services, LLC (Appellant) filed a complaint against

Robert W. Lopez (Respondent) seeking to collect on a debt. Ultimately the appellant applied for

SCANNED
1 - MEMORANDUM DECISION ON APPEAL
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and obtained an Amended Default Judgment in the sum of $776.94 on September 9, 2015 which
included an award of attorney fees. The appellant subsequently attempted to collect on the
Judgment. There is no dispute that the respondent ultimately paid the judgment amount on or
before August 23, 2016."

On September 6, 2016 the appellant filed an application for post-judgment attorney fees
pursuant to 1.C. § 12-120(5) in the amount of $908.00. A hearing was conducted on the
application on September 30, 2016. After hearing the arguments of the appellant and the
respondent, the magistrate denied the award of post-judgment attorney fees on the basis that the
application was untimely because it was filed after the judgment amount had been paid. (Tr. Pg.
7, L.15-21) and that it was unreasonable to seek the amount sought for attorney fees after the
judgment amount had been paid. (Tr. Pg. 9, L. 15-20).2 The Order denying the post-judgment
attorney fees was entered October 13, 2016. The appellant filed a timely Notice of Appeal.

On appeal the appellant argues that the magistrate erred when it determined: (1) that it
had the discretion not to make an award of attorney fees when such an award was mandatory
pursuant to 1.C. § 12-120(5) and (2) that the application for fees was untimely.

IL
STANDARD OF REVIEW

Upon an appeal from the magistrate court, the district court, sitting in its appellate
capacity, applies the same standards of review and appellate rules as an appeal from the district
court to the Supreme Court. LR.C.P. 83(f)(1); Pieper v. Pieper, 125 Idaho 667, 873 P.2d 921 (Ct.
App. 1994). Procedural issues are also a question of law over which this Court exercises free

review. Zenner v. Holcomb, 147 Idaho 444, 451, 210 P.3d 552, 559 (2009) (citing Blaser v.

! The Sheriff’s Return on the Garnishment Order dated August 23, 2016 shows no balance owing on the judgment.
> The magistrate further found that an “...amount of zero is the reasonable amount given the circumstances of this
case.” (Tr. Pg. 9, L. 10-12).

2 - MEMORANDUM DECISION ON APPEAL
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Cameron, 116 ldaho 453, 455, 776 P.2d 462, 464 (Ct.App.1989)). When an award of attorney
fees depends on the interpretation of a statute, the standard of review for statutory interpretation
applies. Stout v. Key Training Corp., 144 Idaho 195, 196, 158 P.3d 971, 972 (2007). The
interpretation of a statute is an issue of law over which the appellate court exercises free review.
Zener v. Velde, 135 Idaho 352, 355. 17 P.3d 296, 299 (Ct.App.2000). If a party is entitled to an
award of attorney fees by statute, the amount of such an award is a matter of discretion for the
trial court based on the factors of LR.C.P. 54(e)(3). Action Collection Services, Inc. v. Bigham,
146 Idaho 286, 290, 192 P.3d 1110, 1114 (Ct. App. 2008).
118
ANALYSIS

The magistrate after hearing argument from counsel for the appellant and Mr. Lopez first
determined that the application for attorney fees should be denied because it was not filed timely
when it was filed after the judgment amount had been paid or “satisfied”. (Tr. Pg. 7, L. 15-21).
Counsel then inquired if the court wanted to take the matter under advisement because an appeal
could cause the respondent more fees. The magistrate then commented on the time and the fees
incurred by the appellant in its collection efforts. (Tr. Pg. 8, L.4-14). The Court then commented
on the reasonableness of the fees sought by the appellant. (Tr. Pg. 8, L.24- pg. 9, L. 5). Counsel
for the appellant commented that an award is mandatory but that the amount to be awarded is
discretionary and in response the magistrate stated: “...I am finding that the amount of zero is the
reasonable amount given the circumstances of this case.” (Tr. Pg. 9, L.6-12) The magistrate
ultimately entered his order denying post-judgment attorney fees.

A. The magistrate erred in his determination that the application was untimely.

Idaho Code section 12-120(5) provides as follows:

3 - MEMORANDUM DECISION ON APPEAL
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In all instances where a party is entitled to reasonable attorney's fees and costs
under subsection (1), (2), (3) or (4) of this section, such party shall also be entitled
to reasonable postjudgment attorney's fees and costs incurred in attempting to
collect on the judgment. Such attorney's fees and costs shall be set by the court
following the filing of a memorandum of attorney's fees and costs with notice to
all parties and hearing.

“This section provides a basis for an award of reasonable attorney fees and costs incurred
during post-judgment attempts to collect on the judgment if the party was entitled to attorney
fees and costs under the statute in the underlying proceeding that resulted in the judgment.”
Action Collection Services, Inc. v. Bigham, supra., 146 Idaho at 290, 192 P.3d at 1114. To be
entitled to an award of post-judgment attorney fees the party who obtained the judgment must
have been awarded attorney fees in the original judgment pursuant to I.C. section 12-120 (1), (2),
(3), or (4). In this case the appellant was awarded attorney fees in the original judgment and
while the judgment does not identify the statutory basis for the award, this court may assume that
the award was based on the prayer of the complaint which sought attorney fees pursuant to I.C. §
12-120(1) or (3). Action Collection Services, Inc. v. Bigham, supra., 146 Idaho at 289-290, 192
P.3d at 1113-1114. Since it would appear that the appellant was awarded attorney fees as
pursuant to 1.C. § 12-120(1) or (3), the provisions of section 12-120(5) are mandatory that the
appellant is entitled to obtain post-judgment attorney fees, since the statute provides that the
appellant “...shall also be entitled to reasonable post-judgment attorney’s fee and costs incurred
in attempting to collect on the judgment.”

The magistrate in part determined that the appellant was not entitled to post-judgment
attorney fees because the application was filed after the judgment had been paid in full. Section

12-120(5) does not set forth any requirement that an application for post-judgment attorney fees

be filed within any particular period of time. It stands to reason that an application for post-

* The time requirements of Rule 54(f)(4) could not apply since they commence to run from entry of judgment.
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judgment attorney fees could be filed at any time during the collection efforts on a judgment or
within a reasonable period of time after the judgment has been paid in full. See, Medical
Recovery Services, LLC v. Olsen, 160 Idaho 836, 379 P.3d 1106 (2016) (application for post
judgment attorney fees was filed after the judgment was paid in full).

The appellant having been awarded attorney fees pursuant to 1.C. § 12-120 in the
judgment, it was also entitled to an award of attorney fees after the judgment was paid in full
pursuant to I.C. § 12-120(5). The amount to be awarded would be a matter of discretion for the
magistrate. The magistrate erred when he denied the application as untimely.

B. The magistrate erred to the extent he determined that he had the discretion to

deny post-judgment attorney fees.

If a statute authorizing an award of attorney fees states that such fees “shall” be awarded
to one of the parties, the authorization of attorney fees is mandatory and the trial court has no
discretion to deny such fees. The appellant as a matter of law was entitled to an award of post-
judgment attorney fees. The only discretion possessed by the trial court is the determination of
the “amount” of fees to be awarded after consideration of the Rule 54(e)(3) factors. Magleby v.
Garn, 154 Idaho 194, 296 P.3d 400 (2013); Action Collection Services, Inc. v. Bigham, 146
Idaho 286,290, 192 P.3d 1110, 1114 (Ct. App. 2008).

The magistrate erred to the extent that he determined he had the discretion to deny any
amount for attorney fees and therefore the matter should be remanded for a determination of a
reasonable amount of post-judgment attorney fees.

C. Is the Appellant entitled to attorney fees on appeal?

The appellant seeks an award of attorney fees and costs on appeal pursuant to L.C. § 12-

120 (1), (3), (5) and L.A.R. 40.
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The appellant in its argument argues that attorney fees on appeal are allowed pursuant to
1.C. § 12-120(1), (3) «...if the appeal is concerned with the entitlement to an award below.”
Action Collection Services, Inc. v. Bigham, supra., 146 Idaho at 291, 192 P.3d at 1115. The
appellant’s reliance upon L.C. § 12-120(1) or (3) is misplaced as a basis for attorney fees on
appeal because such a claim was overruled in Credit Bureau of Eastern Idaho, Inc. v.
Lecheminant, 149 1daho 467, 473, 235 P.3d 1188, 1194 (2010) which clearly held that section
12-120(5) is the exclusive provision for post-judgment attorney fees on appeal. At the time of the
filing of the application for post-judgment attorney fees the judgment had been paid in full by the
respondent. Since the fees sought were for the efforts of counsel to collect on the judgment, the
provisions of I.C. § 12-120(1) or (3) are not a basis for an award of attorney fees on appeal.

As for 1.C. § 12-120(5) the appellant argues that it is entitled to an award of attorney fees
on appeal because this appeal is a “reasonable, post-judgment [attempt] to collect on the
judgment.” Action Collection Services, Inc. v. Bigham, supra. However, in Magleby v. Garn,
154 Idaho 194, 296 P.3d 400 (2013) the court denied an award of attorney fees on appeal
pursuant to I.C. § 12-120(5) where the appellant had prevailed on the appeal of an award of post-
judgment attorney fees. In that case the appellant had appealed the amount of the award of post-
judgment attorney fees. The court held that the appellant was not entitled to fees pursuant to I1.C.
§ 12-120(5) because “[T]his appeal cannot be reasonably characterized as an ‘attempt to collect
on the judgment’”. Id,, 154 Idaho at 200, 296 P.3d at 406, fn. 4. Mr. Lopez prior to the filing of
the application for post-judgment attorney fees had paid the judgment in full, so there was no
longer any judgment to collect. Mr. Lopez did not participate in this appeal. The appeal was
solely related to the entitlement to post-judgment attorney fees and this cannot be characterized

as an attempt to collect on a judgment. Therefore, the appellant is not entitled to an award of
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attorney fees on appeal pursuant to L.C. § 12-120(5).

The appellant’s request for attorney fees on appeal is DENIED. Appellant is entitled to
costs on appeal. I.A.R. 40.

V.
CONCLUSION AND ORDER

The Order denying post-judgment attorney fees is REVERSED and this case is remanded
back to magistrate court for further proceedings consistent with this opinion. The Appellant is
awarded costs, but not attorney fees, on appeal.

IT IS SO ORDERED.

DATED this 1st day of March, 2017

John K. Butler{]')isiric
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CERTIFICATE OF MAILING/DELIVERY

I, undersigned, hereby certify thaton the [  day of Mém’ /7 , 2017 a true and
correct copy of the foregoing MEMORANDUM DECISION ON APPEAL was mailed, postage
paid, and/or hand-delivered to the following persons:

Attorneys for Appellant:
Bryan N. Zollinger
Joseph F. Hurley

P. O. Box 50731

Idaho Falls, 83405

Self-Represented Respondent:
Robert W. Lopez

321 N. Main St.

Dietrich, Idaho 83324

Honorable Mark Ingram
Magistrate Judge

Dep
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FILER_AMYI/T
Joseph F. Hurley ISB #10149 %M)jﬂ
SMITH, DRISCOLL & ASSOCIATES, PLLC MAR 21 2017 %
414 Shoup Avenue
P.O. Box 50731 BRENDA FARNWORTH, CLER
Idaho Falls, Idaho 83405 DISTRICT COUKRT LINCOLN IDAHO

(208) 524-0731
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF LINCOLN

DISTRICT DIVISION
MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company, Case No. CV-15-78
Plaintiff, AFFIDAVIT OF JOSEPH F. HURLEY
Vs. IN SUPPORT OF MEMORANDUM OF
COSTS ON APPEAL

ROBERT W. LOPEZ,

Defendant.

STATE OF IDAHO )
) ss.
County of Bonneville )

I, Joseph F. Hurley, Esq. of the firm Smith, Driscoll & Associates, PLLC, being
first duly sworn on oath, deposes and states as follows:

1. I am the attorney of record for Plaintiff in the above-styled action. I
obtained a Juris Doctorate degree from the University of Idaho College of Law in 2015
and have been actively practicing law since October of 2016.

2. I am licensed to practice law in the Courts of Idaho, and have practiced

exclusively in civil litigation since becoming licensed. A substantial portion of my

practice has been devoted to civil litigation.

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\1703 14 Fees on Appeal.docx 8%
€D
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3. I submit this Affidavit in Support of Costs on Appeal and further in

support of Plaintiff’s Memorandum of Costs on Appeal.

4. The filing fee for the appeal was $84.00. The cost of the Transcript was
$35.75, which was paid by the plaintiff to the court reporter.

5. The costs as set forth in this affidavit were and are necessarily and actually
incurred in this action. Accordingly, these costs should in the interest of justice be
assessed against the defendant in favor of plaintiff.

Further sayeth your affiant naught.

DATED this 14th day of March, 2017. SMITH, DRISCO. ASSOCIATES, PLLC
P

ph P Hurley, Esq.
opieys for Plaintiff

SUBSCRIBED AND SWORN to before me this )ﬂ day of March, 2017.

Jo
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 14th day of March, 2017, I caused a true and
correct copy of the foregoing AFFIDAVIT OF JOSEPH F. HURLEY IN SUPPORT
OF MEMORANDUM OF COSTS ON APPEAL to be served by placing the same in a

sealed envelope and depositing it in the United States Mail, postage prepaid, addressed to

the following:
[X] U.S. Mail Robert Lopez
[ ] Facsimile 321 N Main St

Dietrich, Idaho 83324

Jos ;’f? Hurley
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Joseph F. Hurley ISB #10149

SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue

P.O. Box 50731

Idaho Falls, Idaho 83405

(208) 524-0731

Attorneys for Plaintiff

MAR 21 2017

BRENDA FARNWORTH, CLERK
DISTRICT COURT LINCOLN IDAHO

Py

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF LINCOLN
DISTRICT DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,

Plaintiff,
vs.

ROBERT W. LOPEZ,

Defendant.

Case No. CV-15-78

MEMORANDUM OF COSTS ON
APPEAL

COMES NOW the plaintiff, Medical Recovery Services, LLC (hereafter,

“MRS”), by and through counsel of record, Joseph F. Hurley, of the firm Smith, Driscoll

& Associates, PLLC, and pursuant to Idaho Appellate Rule 40, and Idaho Rules of Civil

Procedure, Rule 54(d), and submits the following Memorandum of Costs:

L COSTS.
Plaintiff hereby claims as total costs:

TOTAL COSTS:

$119.75

$119.75
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DATED this 14th day of March, 2017.

SMITH, DRISCOLL & ASSOCIATES, PLLC

o P

seph F. Hurley, Esq.
Astorneys for Plaintiff

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 14th day of March, 2017, I caused a true and
correct copy of the foregoping MEMORANDUM OF COSTS ON APPEAL to be
served by placing the same in a sealed envelope and depositing it in the United States
Mail, postage prepaid, or by hand delivery, facsimile transmission, or overnight delivery,

addressed to the following:

[X] U.S. Mail Robert Lopez

[ ] Facsimile 321 N Main St

[ ] Overnight Delivery Dietrich, Idaho 83324
[ ] Hand Delivery

J oWﬁuﬂey
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Bryan N. Zollinger ISB # 8008 .
Joseph F. Hurley ISB #10149 P,
SMITH, DRISCOLL & ASSOCIATES, PLLC

414 Shoup Avenue

P.O. Box 50731

Idaho Falls, Idaho 83405

(208) 524-0731

YA FATINWORTH, CLERK
TR INCOUN IDAHO

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,

Case No. CV-15-78
Plaintiff,
NOTICE OF APPEAL
Vs.

ROBERT W. LOPEZ

Defendant.

TO THE ABOVE NAMED RESPONDENT:
NOTICE IS HEREBY GIVEN THAT:

1. The above-named appellant, MEDICAL RECOVERY SERVICES, LLC, an
Idaho limited liability company, appeals against the above-named respondent, ROBERT W.
LOPEZ, to the Idaho Supreme Court from the District Court’s Memorandum Decision on Appeal
dated March 1, 2017 by District Court Judge, John K. Butler, presiding in an appellate capacity,
in the Fifth Judicial District of the State of Idaho, in and for the County of Lincoln, and from the
the Order on Application for Supplemental Attorney’s Fees dated October 13, 2016 by

Magistrate Judge, Mark A. Ingram, presiding as the trial court judge in the Fifth Judical District

FACLIENTS\BDS\Collections\MRS\Files\7341.12773\Pleadings\1 70315 Notice of Supreme Court Appeal.docx
SCANNET;
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of the State of Idaho, in and for the County of Lincoln. Pursuant to I.A.R. 11, the appellant has
attached a copy of this/these appealable decision(s), Order(s), and/or judgment(s).

2. Appellant has the right to appeal to the Idaho Supreme Court, and the decisions,
orders, and judgments described in paragraph 1 above are subject to appeal pursuant to Rule
11(a), Idaho Appellate Rules.

3. The issues which the appellant intends to assert in the appeal are the following:

a. Did the District court commit reversible error when it concluded that

Medical Recovery Services, LLC was not entitled to attorney’s fees on appeal as the

prevailing party?

b. Is Medical Recovery Services, LLC entitled to an award of attorney’s fees

on this appeal under 1.C. 12-120(1), (3) and (5) and .LA.R. 41?

4. There has been no order entered sealing any portion of the record in this case.
5. The appellant does not request any transcripts to be prepared.
6. The appellant requests the following documents to be included in the clerk’s

record in addition to those automatically included under Rule 28, Idaho Appellate Rules: The
entire MAGISTRATE court file.
7. I certify:
(a) That a copy of this notice of appeal has been served on the reporter;
(b) That the appellate filing fee has been paid;

() That service has been made upon all parties required to be served pursuant

to Rule 20, Idaho Appellate Rules.
DATED this f !‘_{ﬁ_ day of March, 2017.

SMITH, DRISCOLL & ASSOCIATES, PLLC

FACLIENTS\BDS\Collections\MRS\Files\7341 -12773\Pleadings\170315 Notice of Supreme Court Appeal.docx
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.Ic;jép . Hurley
ttéfneys for Appellant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this @_’day of March, 2017, I caused a true and
correct copy of the forgoing NOTICE OF APPEAL to be served, by placing the same in a
sealed envelope and depositing it in the U.S. Mail, postage prepaid, or hand delivery, facsimile

transmission or overnight delivery, addressed to the following:

PARTIES SERVED:
‘V@.S. Mail Robert Lopez
[/ ] Facsimile 321 N Main St
[ 1 Hand Delivery Dietrich, ID 83324

[ ] Overnight Delivery

o

/(ef/{ . Hurley

FACLIENTS\BDS\CollectionssMRS\Files\7341 .12773\Pleadings\1 70315 Notice of Supreme Court Appeal.docx

124



- ~
RECEIVED 0CT 1 3 2016

Bryan N. Zollinger ISB #8008
SMITH, DRISCOLL & ASSOCIATES, PLLC

414 Shoup Avenue BRENDA FARNWORTH, CLERK
P.0. Box 50731 : DISTRICT COURT LINCOLN IDAHG
Idaho Falls, Idaho 83405

(208) 524-0731

Attorneys for Plainti

IN THE DISTRI t COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
DAHO, IN AND FOR THE COUNTY OF LINCOLN
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,

Case No. CV-15-78
Plaintiff,
ORDER ON APPLICATION FOR

Vs, SUPPLEMENTAL ATTORNEY’S FEES

ROBERT W, LOPEZ,

Defendant.

THIS CAUSE having come up regularly, pursuant to plaintiff’s application for award of
supplemental attorney’s fees, and plaintiff appearing by and through counsel of record Bryan N.

Zollinger, Esq., of the firm Smith, Driscoll & Associates, PLLC; and the Court having

considered the records filed herein and having heard and considered oral argument from counsel,

and otherwise being fully advised in the premises:

NOW, THEREFORE, it shall be the order of this Court and it is hereby ordered:

That plaintiff’s Application for Supplemental Attorney’s Fees is DENIED.

MADE AND ENTERED this |3 day of (J(10jge) 20)(
) s
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~ Magistrate Judge

CERTIFICATE OF SERVICE

] HEREBY CERTIFY that I am the clerk of the above entitled court, and that on the 13
day of ( Zd g}befzo | g _. Iserved a true and correct copy of the foregoing ORDER ON
APPLICATION FOR SUPPLEMENTAL ATTORNEY'S FEES on the persons listed below

by mailing, with the correct postage thereon, or by causing the same to be hand delivered.

Persons Served:

[ ] U.S. Mail Bryan N. Zollinger, Esq.

[ ] Facsimile Transmission . SMITH, DRISCOLL & ASSOCIATES,
{ ] Hand Delivery E mal l PLLC P.O. Box 50731

[ ] Courthouse Box I1daho Falls, Idaho 83405

[ ] US. Mail Robert Lopez

[ ] Facsimile Transmission 321 N Main St

[ ] Hand Delivery Dietrich, ID 83324

[ ] Ovemight Delivery
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N THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF LINCOLN

MEDICAL RECOVERY SERVICES, )

LLC, an Idaho limited liability )

company, %
)  Case No. CV-2015-78 o

Plaintiff/Appellant, ;

vs. )

)

ROBERT W. LOPEZ, )

).

® . )

Dgfendanﬂl‘{espopdeqt )

) . .
L e e e g e

- . *» » -
- * - -
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MEMORANDUM DECISION ON APPEAL

On February 27, 2017 the matter was submitted for decision without oral argument.
Counsel, Joseph F. Hurley appeared and filed a Brief on behalf of the Appellant. The Respondent
did not file a Brief.

The court having considered the tramscript and record of the proceedings and the
Appellant’s Brief, took the matter under advisement for a written decision.

L
JFACTUAL AND PROCEDURAL BACKGROUND - - - -
, O_n, June 2, 20,15_M§dical Recovery Services, LLC (Appellant) filed a complaint against

Robert W. Lopez (Respondent) seeking to collect on a debt. Ultimately the appellant applied for

1 - MEMORANDUM DECISION ON APPEAL
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and obtained an Amended Default Judgment in the sum of $776.94 on September 9, 2015 which
included an award of attorney fees. The appeliant subsequently attempted to collect on the
Judgment. There is no dispute that the respondent ultimately paid the judgment amount on or
before August 23, 2016.!

On September 6, 2016 the appellant filed an application for post-judgment attorney fees
pursuant to I.C. § 12-120(5) in the amount of $508.00. A hearing was conducted on the
application on September 30, 2016. After hearing the arguments of the appellant and the
respondent, the magistrate denied the award of post-judgment attorney fees on the basis that the
application was untimely because it was filed after the judgment amount had been paid. (Tr. Pg.
7, L.15-21) and that it was unreasonable to seek the amount sought for attorney fees after the
judgment amount had been paid. (Tr. Pg. 9, L. 15-20).2 The Order denying the post-judgment
attorney fees was entered October 13, 2016. The appellant filed a timely Notice of Appeal.

On appeal the appellant argues that the magistrate erred when it determined: (1) that it
had the discretion not to make an award of attorney fees when such an award was mandatory
pursuant to L.C. § 12-120(5) and (2) that the application for fees was untimely.

IL
STANDARD OF REVIEW

Upon an appeal from the magistrate court, the district court, sitting in its appellate
capacity, applies the same standards of review and appellate rules as an appeal from the district
court to the Supreme Court. LR.C.P. 83(f)(1); Pieper v. Pieper, 125 1daho 667, 873 P.2d 921 (Ct.
App. 1994). Procedural issues are also a question of law over which this Court exercises free

review. Zenner v. Holcomb, 147 Idaho 444, 451, 210 P.3d 552, 559 (2009) (citing Blaser v.

; The Sherif's Return on the Garnishment Order dated August 23, 2016 shows no balance owing on the judgment.
The magistrate further found that an “...amount of zero is the reasonable amount given the circumstances of this
case.” (Tr. Pg. 9, L. 10-12).

2 - MEMORANDUM DECISION ON APPEAL
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Cameron, 116 1daho 453, 455, 776 P.2d 462, 464 (Ct.App.1989)). When an award of attorney
fees depends on the interpretation of a statute, the standard of review for statutory interpretation
applies. Stout v. Key Training Corp., 144 1dabo 195, 196, 158 P3d 971, 972 (2007). The
interpretation of a statute is an issue of law over which the appellate court exercises free review.
Zener v. Velde, 135 Idaho 352, 355, 17 P.3d 296, 299 (Ct.App.2000). If a party is entitled to an
award of attorney fees by statute, the amount of such an award is a matter of discretion for the
trial court based on the factors of LR.C.P. 54(e)(3). Action Collection Services, Inc. v. I:S:gkam,
146 1daho 286, 290, 192 P.3d 1110, 1114 (Ct. App. 2008).
| ML
ANALYSIS

The magistrate after hearing argument from counsel for the appellant and Mr. Lopez first
determined that the application for attorney fees should be denied because it was not filed timely
when it was filed after the judgment amount had been paid or “satisfied”. (Tr. Pg. 7, L. 15-21).
Counsel then inquired if the court wanted to take the matter under advisement because an appeal
could cause the respondent more fees. The magistrate then commented on the time and the fees
incurred by the appellant in its collection efforts. (Tr. Pg. 8, L.4-14). The Court then commented
on the reasonableness of the fees sought by the appellant. (Tr. Pg. 8, L.24- pg. 9, L. 5). Counsel
for the appellant commented that an award is mandatory but that the amount to be awarded is
discretionary and in response the magistrate stated: “...I am finding that the amount of zero is the
reasonable amount given the circumstances of this case.” (Tr. Pg. 9, L.6-12) The magistrate
ultimately entered his ord;er denying post-judgment attorney fees.

A. The magistrate erred in his determination that the application was untimely.

Idaho Code section 12-120(5) provides as follows:

3 - MEMORANDUM DECISION ON APPEAL
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In all instances where a party is entitled to reasonable attorney's fees and costs
under subsection (1), (2), (3) or (4) of this section, such party shall also be entitled
to reasonable postjudgment attorney's fees and costs incurred in attempting to
collect on the judgment. Such attorney's fees and costs shall be set by the court
following the filing of a memorandum of attorney's fees and costs with notice to
all parties and hearing.

“This section provides a basis for an award of reasonable attorney fees and costs incurred
during post-judgment attempts to collect on the judgment if the party was entitled to attorney
fees and costs under the statute in the underlying proceeding that resulted in the judgment.”
Action Collection Services, Inc. v. Bigham, supra., 146 Idaho at 290, 192 P.3d at 1114. To be
entitled to an award of post-judgment attorney fees the party who obtained the judgment must
have been awarded attorney fees in the original judgment pursuant to L.C. section 12-120 (1), (2),
(3), or (4). In this case the appellant was awarded attorney fees in the original judgment and
while the judgment does not identify the statutory basis for the award, this court may assume that
the award was based on the prayer of the complaint which sought attorney fees pursuant to 1.C. §
12-120(1) or (3). Action Collection Services, Inc. v. Bigham, supra., 146 Idaho at 289-290, 192
P.3d at 1113-1114. Since it would appear that the appellant was awarded attorney fees as
pursuant to 1.C. § 12-120(1) or (3), the provisions of section 12-120(5) are mandatory that the
appellant is entitled to obtain post-judgment attorney fees, since the statute provides that the
appellant “...shall also be entitled to reasonable post-judgment attorney’s fee and costs incurred
in attempting to collect on the judgment.”

The magistrate in part determined that the appellant was not entitled to post-judgment
attorney fees because the application was filed after the judgment had been paid in full. Section
12-120(5) does not set forth any requirement that an application for post-judgment attorney fees

be filed within any particular period of time.? It stands to reason that an application for post-

* The time requirements of Rule 54(f)(4) could not apply since they commence to run from entry of judgment.

4 - MEMORANDUM DECISION ON APPEAL
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judgment attorney fees could be filed at any time during the collection efforts on a judgment or
within a reasonable period of time after the judgment has been paid in full. See, Medical
Recovery Services, LLC v. Olsen, 160 Idaho 836, 379 P.3d 1106 (2016) (application for post
judgment attorney fees was filed after the judgment was paid in full).

The appellant having been awarded attorney fees pursuant to LC. § 12-120 in the
judgment, it was also entitled to an award of attorney fees after the judgment was paid in full
pursuant to LC. § 12-120(5). The amount to be awarded would be a matter of discretion for‘th-e o
magish:ate. The magistrate erred when he denied the application as untimely.

B. The magistrate erred to the extent he determined that he had the discretion to

deny post-judgment attorney fees.

If a statute authorizing an award of attorney fees states that such fees “shall” be awarded
to one of the parties, the authorization of attorney fees is mandatory and the trial court has no
discretion to deny such fees. The appellant as a matter of law was entitled to an award of post-
judgment attorney fees. The only discretion possessed by the trial court is the determination of
the “amount” of fees to be awarded after consideration of the Rule 54(e)(3) factors., Magleby v.
Garn, 154 Idaho 194, 296 P.3d 400 (2013); Action Collection Services, Inc. v. Bigham, 146
Idaho 286, 290, 192 P.3d 1110, 1114 (Ct. App. 2008).

The magistrate erred to the extent that he determined he had the discretion to deny any
amount for attorney fees and therefore the matter should be remanded for a determination of a
reasonable amount of post-judgment attorney fees.

C. Is the Appellant entitled to attorney fees on appeal?

The appellant seeks an award of attomney fees and costs on appeal pursuant to 1.C. § 12-
120 (1), (3), (5) and L.A.R. 40.

5 - MEMORANDUM DECISION ON APPEAL
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The appellant in its argument argues that attorney fees on appeal are allowed pursuant to
LC. § 12-120(1), (3) “...if the appeal is concerned with the entitlement to an award below.”
Action Collection Services, Inc. v. Bigham, supra., 146 1daho at 291, 192 P.3d at 1115. The
appellant’s reliance upon L.C. § 12-120(1) or (3) is misplaced as a basis for attorney fees on
appeal because such a claim was overruled in Credit Bureau of Eastern ldaho, Inc. v.
Lecheminant, 149 Idaho 467, 473, 235 P.3d 1188, 1194 (2010) which clearly held that section
12-120(5) is the exclusive provision for post-judgment attorney fees on appeal. At the ﬁ{ne of the
filing of the application for post-judgment attorney fees the judgment had been paid in full by the
respondent. Since the fees sought were for the efforts of counsel to collect on the judgment, the
provisions of L.C. § 12-120(1) or (3) are not a basis for an award of attorney fees on appeal.
As for L.C. § 12-120(5) the appellant argues that it is entitled to an award of attorney fees
on appeal because this appeal is a “reasonable, post-judgment [attempt] to collect on the

”»

judgment.” Action Collection Services, Inc. v. Bigham, supra. However, in Magleby v. Garn,
154 1daho 194, 296 P.3d 400 (2013) the court denied an award of attorney fees on appeal
pursuant to I.C. § 12-120(5) where the appellant had prevailed on the appeal of an award of post-
judgment attorney fees. In that case the appellant had appealed the amount of the award of post-
judgment attorney fees. The court held that the appellant was not entitled to fees pursuant to I.C.
§ 12-120(5) because “[T]his appeal cannot be reasonably characterized as an ‘attempt to collect
on the judgment’”. Id, 154 Idaho at 200, 296 P.3d at 406, fn. 4. Mr. Lopez prior to the filing of
the application for post-judgment attorney fees had paid the judgment in full, so there was no
longer any judgment to collect. Mr, Lopez did not participate in this appeal. The appeal was

solely related to the entitlement to post-judgment attorney fees and this cannot be characterized

as an attempt to collect on a judgment. Therefore, the appellant is not entitled to an award of

6 - MEMORANDUM DECISION ON APPEAL
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attorney fees on appeal pursuant to I.C. § 12-120(5).

The appellant’s request for attorney fees on appeal is DENIED. Appellant is entitled to
costs on appeal. LAR. 40.

V.
CONCLUSION AND ORDER

The Order denying post-judgment attorney fees is REVERSED and this case is remanded
back to magistrate court for further proceedings consistent with this opinion. The Appellant is_
a“-ra;i;dtcosts, but not attorney fees, on appeal.

IT IS SO ORDERED.

DATED this 1st day of March, 2017

John K. Butler/Distric

7- MEMORANDUM DECISION ON APPEAL
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CERTIFICATE OF MAILING/DELIVERY

I, undersigned, hereby certify thatonthe | _ day of /V]g;zh , 2017 a true and
correct copy of the foregoing MEMORANDUM DECISION ON APPEAL was mailed, postage
paid, and/or hand-delivered to the following persons:

Attomeys for Appellant:
Bryan N. Zollinger
Joseph F. Hurley

P. 0. Box 50731

Idaho Falls, 83405

_‘Self-Represented Respondent:
Robert W. Lopez
321 N, Main St.
Dietrich, Idaho 83324

Honorable Mark Ingram
Magistrate Judge

Dep
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR LINCOLN COUNTY

MEDICAL RECOVERY SERVICES,)
LLC, an Idaho limited liability )
Company
Plaintiff-Appeliant
Supreme Court No._45019 = ok
CLERK'S CERTIFICATE S
OF APPEAL

Vs.

ROBERT W. LOPEZ
Defendant-Respondent.

ST

(0:6 1y ¢
1inag 3

)

Appeal from: Fifth Judicial District, Lincoln County.

Honorable District Judge John K. Buller, presiding.

Case number from court or agency: CV 2015-78

Order or judgment appealed from: Memorandum Decision on Appeal
dated March 1, 2017.

Afttorney for Appellant: Joseph F. Hurley.

Aftorney for Respondent: None—appearing pro se

Appedled by: Plaintiff-Medical Recovery Services

Appealed against: Defendani-Robert Lopez.

Nolice of Appeal filed: April 10, 2017

Amended Nofice of Appeal filed: N/A
Nofice of Cross-Appeal filed: N/A)
Amended Notice of Cross-Appeal filed: N/A
Appeliate fee paid:  $129.00 fling fee paid
$100 00 deposit for preparation of the C&erk s Record

Respondent or Cross-Respondent's request for additional record filed: N/A
Respondent or Cross-Respondent's request for additional reporter's

transcript filed: N/A
Was District Court Reporter's transcript requested? No
If so, name of reporter:

L g,

Dated: April 10, 2017
Clerk of the District Cou &

FILED- OHIGINAL’

o G, "o W T
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" | | ,,“"”““‘“tu
g
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF LINCOLN

MEDICAL RECOVERY SERVICES,
LLC, an Idaho limited liability
company,

Case No. CV-2015-78
Plaintiff/Appellant,

VS,

ROBERT W. LOPEZ,

LU W W T S N R R T T

Defendant/Respondent.

ORDER RE: COSTS ON APPEAL

On March 1, 2017 the Court issued its Memorandum Decision on Appeal in the above-
entitled matter. The Court awarded the appellant Costs on Appeal pursuant to LA.R. Ruie 40.!
The appellant filed its memorandum of costs with the court and bears a file stamp of March 21,
2017. The Certificate of Mailing indicates that the memorandum of costs was mailed on March
14, 2017 (Tuesday), however the envelope in which it was mailed was postmarked on March 17,

2017 (Friday).

' Rule 40(c) requires that a party seeking costs on appeal must file within 14 days of the filing of the opinion on
appeal a memorandum of costs. The Rule in part provides that ... A memorandum of costs mailed to the Court shall
be deemed filed upon the date of mailing. Failure to file a memorandum of costs within the period prescribed by this
rule shall be a waiver of the right to costs.”

SCANNED

1 - ORDER RE: COSTS ON APPEAL
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This court finds that the memorandum of costs was not mailed within 14 days of the

filing of the opinion on appeal and therefore the Costs are _hefeby waived.

IT IS SO ORDERED.

DATED this__[f day of /}Ivri/ ,2017

2 - ORDER RE: COSTS ON APPEAL
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CERTIFICATE OF MAILING/DELIVERY

I, undersigned, hereby certify that on the [ ? day of 74 Pﬁ / , 2017 a true and
correct copy of the foregoing ORDER RE: COSTS ON APPEAL was mailed, postage paid,
and/or hand-delivered to the following persons:

Attorney for Appellant:
Bryan N. Zollinger

P. O. Box 50731

Idaho Falls, 83405

Self-Represented Respondent:
Robert W. Lopez

321 N. Main St.

Dietrich, Idaho 83324

Honorable Mark Ingram
Magistrate Judge
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LINCOLN

MEDICAL RECOVERY SERVICES,
LLC, an Idaho limited liability
Company,

Petitioner-Appellant,

CLERK'S CERTIFICATE

Lincoln County No. Cv-2015-78
VS

ROBERT LOPEZ,

)
)
)
)
) Supreme Court No. 45019
)
)
)
)
Defendant-Respondent. )

I, Deysi Garcia, Deputy Clerk of the District Court of the Fifth Judicial
District, of the State of Idaho, in and for the County of Lincoln, do hereby certify that
the above and foregoing Record in the above entitled cause was compiled and bound
under my direction as, and is a true, full and correct Record of the pleadings and
documents as are automatically required under Rule 28 of the Idaho Appellate Rules.

I, do further certify that all exhibits offered or admitted in the above
entitled cause will be fully lodged with the Clerk of the Supreme Court along with the
Court Reporter's Transcript and the Clerk's Record as required by Rule 31 of the Idaho
Appellate Rules. '

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the
said Court this T _ day of June, 2017.

Clerk of the District C

— o/
i @args”

Chief Degfity Cleg

CLERK’S CERTIFICATE
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF LINCOLN

skokok oKk koK Rk K kok kk k

MEDICAL RECOVERY SERVICES,
LLC, an Idaho limited liability
Company,

Petitioner-Appellant,

CERTIFICATE OF SERVICE

Lincoln County No. CV-2015-78
VS

ROBERT LOPEZ,

)
)
)
)
) Supreme Court No. 45019
)
)
)
)
Defendant-Respondent. )

I, Deysi Garcia, Deputy Clerk of the District Court of the Fifth Judicial
District of the State of Idaho, in and for the County of Lincoln, do hereby certify that I
have personally served or mailed, by United States mail, one copy of the Clerk's Record
and the Court Reporter's Transcript, along with a copy of (the Pre-sentence
Investigation or other evidentiary documents) and any Exhibits offered or admitted to
each of the Attorneys of Record in this case as follows:

Bryan N. Zollinger Robert W. Lopez

Attorney for Appellant Self-Represented Respondent
PO Box 50731 321 N. Main St.

Idaho Falls, ID 83405 Dietrich, ID 83324

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of

said Court this__ 7 day of _ JU/W , 2017.
CLERK OF THE DISTRICT COURT
By: Deysi Garcia, Chief Deputy Clerk
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FIFTH JUDICIAL DISTRICT COURT, STATE OF IDAHO
IN AND FOR THE COUNTY OF LINCOLN

MEDICAL RECOVERY SERVICES,

LLC, an Idaho limited liability
company,

Petitioner-Appellant,

VS.

ROBERT W.LOPEZ,

Defendant-Respondent.

Certificate of Exhibits

LN N N N T N e N

Supreme Court Docket No. 45019
Lincoln County Case Number CV-2015-78

I, Deysi Garcia, Clerk of the District Court of the Fifth Judicial District of the State of

Idaho, in and for the County of Lincoln, do hereby certify that the following is a list of exhibits

that have been lodged with the

***NO EXHIBITS WERE LODGED***

Supreme Court.

EXHIBIT NO.

DESCRIPTION

DATE FILED

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the Seal of Said

Court on the ‘; Day of aﬂzk 2017.

Brenda Farnworth
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