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IN THE SUPREME COURT OF THE STATE OF IDAHO 

LYDIA NUNEZ, 

Plaintiff/ Appellant, 

V. 

CARL JOHNSON, 

Defendant/Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. CV-2016-482 

Docket No. 45136 

_______________ ) 

************** 

CLERK'S RECORD ON APPEAL 

************** 

Appeal from the District Court of the 
Seventh Judicial District of the State of Idaho, 

in and for the County of Bonneville 

HONORABLE DANE H. WATKINS, District Judge. 

Don Gamble 
477 Shoup Ave, Suite 101 
Idaho Falls ID 83402 
Attorney for Appellant 

* * * * * * * * * * * * * * 

Donald F Carey 
980 Pier View Drive, Ste B 
Idaho Falls ID 83402-2913 
Attorney for Respondent 



2

Date: 9/14/2017 

Time: 11 :43 AM 

Page 1 of 3 

Seventh Judicial District Court - Bonneville County 

ROA Report 

Case: CV-2016-0000482-OC Current Judge: Dane H Watkins Jr 

Lydia Nunez vs. Carl Johnson, etal. 

User: ABIRCH 

Lydia Nunez vs. Carl Johnson, Does 1-10 

Date 

1/29/2016 

5/5/2016 

6/28/2016 

6/29/2016 

7/8/2016 

7/26/2016 

7/27/2016 

8/31/2016 

9/1/2016 

Code 

SMIS 

NCOC 
NOAP 

COMP 

ASRV 

NOAP 

ANSW 

NTOS 

HRSC 

MOTN 

NOTC 

MINE 

ORDR 

User 

TCORONA 

TCORONA 

TCORONA 

TCORONA 

Summons Issued 

New Case Filed-Other Claims 

Plaintiff: Nunez, Lydia Notice Of Appearance 
Allen H. Browning 

Judge 

Dane H Watkins Jr 

Dane H Watkins Jr 

Dane H Watkins Jr 

Filing: AA- All initial civil case filings in District Dane H Watkins Jr 
Court of any type not listed in categories E, F and 
H(1) Paid by: Browning, Allen H. (attorney for 
Nunez, Lydia) Receipt number: 0004177 Dated: 
2/1/2016 Amount: $221 .00 (Check) For: Nunez, 
Lydia (plaintiff) 

TCORONA Complaint For Damages And Demand For Jury Dane H Watkins Jr 
Trial Filed 

CPETERSON Miscellaneous Payment: For Making Copy Of Any Dane H Watkins Jr 
File Or Record By The Clerk, Per Page Paid by: 

TCORONA 

Copies Receipt number: 0019235 Dated: 
5/5/2016 Amount: $6.00 (Cash) 

Affidavit of Service - 06/22/16 Carl Johnson Dane H Watkins Jr 
By Serving Laree Johnson(Wife) 

CPETERSON Filing: 11 - Initial Appearance by persons other Dane H Watkins Jr 
than the plaintiff or petitioner Paid by: Carey 
Perkins LLP Receipt number: 0027746 Dated: 
6/29/2016 Amount: $136.00 (Check) For: 
Johnson, Carl (defendant) 

CPETERSON Defendant: Johnson, Carl Notice Of Appearance Dane H Watkins Jr 
Donald F Carey 

CPETERSON Defendant's (Carl Johnson) Answer and Demand Dane H Watkins Jr 
for Jury Trial 

CPETERSON Notice Of Service - Defendant's First Set of Dane H Watkins Jr 
interrogatories and Defendant's First Set of 
Requests for Production of Documents 

CARTER Hearing Scheduled (Motion 08/31/2016 09:30 Dane H Watkins Jr 
AM) P - Withdraw of Attorney 

CPETERSON Plaintiffs Motion for Order Allowing Withdrawal of Dane H Watkins Jr 
Attorney 

BJENNINGS 

CARTER 

CARTER 

Defendant's Notice of Non-Opposition to Motion Dane H Watkins Jr 
for Allowing Withdrawal of Attorney 

Minute Entry Dane H Watkins Jr 
Hearing type: Motion 
Hearing date: 8/31/2016 
Time: 9:42 am 
Courtroom: 
Court reporter: 
Minutes Clerk: Cassie Carter 
Tape Number: 
Party: Carl Johnson, Attorney: Donald Carey 
Party: Lydia Nunez, Attorney: Allen Browning 

Order Allowing Withdrawal of Attorney Dane H Watkins Jr 
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Date: 9/14/2017 

Time: 11 :43 AM 

Page 2 of 3 

Seventh Judicial District Court - Bonneville County 

ROA Report 

Case: CV-2016-0000482-OC Current Judge: Dane H Watkins Jr 

Lydia Nunez vs. Carl Johnson, etal. 

User: ABIRCH 

Lydia Nunez vs. Carl Johnson, Does 1-10 

Date Code User Judge 

9/1/2016 DCHH CARTER Hearing result for Motion scheduled on Dane H Watkins Jr 
08/31/2016 09:30 AM: District Court Hearing Hele 
Court Reporter: 
Number of Transcript Pages for this hearing 
estimated: P - Withdraw of Attorney 

2/6/2017 MOTN JNICHOLS Defendant's Motion To Dismiss Dane H Watkins Jr 

2/10/2017 ORDR CARTER Order for Dismissal with Prejudice Dane H Watkins Jr 

JDMT CARTER Judgment of Dismissal with Prejudice Dane H Watkins Jr 

STATUS CARTER Case Status Changed: Closed Dane H Watkins Jr 

CDIS CARTER Civil Disposition entered for: Johnson, Carl, Dane H Watkins Jr 
Defendant; Nunez, Lydia, Plaintiff. Filing date: 
2/10/2017 

2/13/2017 NOAP JNICHOLS Plaintiff: Nunez, Lydia Notice Of Appearance Don Dane H Watkins Jr 
Gamble 

2/15/2017 MOTN JNICHOLS Plaintiff's Motion to Set Aside Order of Dismissal Dane H Watkins Jr 

2/16/2017 NOAP TCORONA Plaintiff: Nunez, Lydia Notice Of Appearance Don Dane H Watkins Jr 
Gamble 

2/22/2017 HRSC CARTER Hearing Scheduled (Motion 03/09/2017 08:30 Dane H Watkins Jr 
AM) D - Mtn to Set Aside Judgment 

STATUS CARTER Case Status Changed: Closed pending clerk Dane H Watkins Jr 
action 

2/27/2017 NOTH BJENNINGS Notice Of Hearing - Plaintiff's Motion to Set Aside Dane H Watkins Jr 
Order of Dismissal - 03/09/2017 at 8:30 AM 

3/2/2017 BJENNINGS Objection to Motion to Set Aside Order of Dane H Watkins Jr 
Dismissal 

3/9/2017 MINE CARTER Minute Entry Dane H Watkins Jr 
Hearing type: Motion 
Hearing date: 3/9/2017 
Time: 8:30 am 
Courtroom: 
Court reporter: 
Minutes Clerk: Cassie Carter 
Tape Number: 
Party: Carl Johnson, Attorney: Donald Carey 
Party: Lydia Nunez, Attorney: Don Gamble 

DCHH CARTER Hearing result for Motion scheduled on Dane H Watkins Jr 
03/09/2017 08:30 AM: District Court Hearing Hel< 
Court Reporter: Amy Bland 
Number of Transcript Pages for this hearing 
estimated: D - Mtn to Set Aside Judgment 

3/30/2017 ORDR CEARLY Order Denying Motion To Set Aside Order Of Dane H Watkins Jr 
Dismissal 

4/20/2017 CPETERSON Filing: L4 - Appeal, Civil appeal or cross-appeal to Dane H Watkins Jr 
Supreme Court Paid by: Gondon Law Firm, Inc 
Receipt number: 00191 11 Dated: 4/20/2017 
Amount: $129.00 (Check) For: Nunez, Lydia 
(plaintiff) 
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Date: 9/14/2017 

Time: 11:43 AM 

Page 3 of 3 

Seventh Judicial District Court - Bonneville County 

ROA Report 

Case: CV-2016-0000482-OC Current Judge: Dane H Watkins Jr 

Lydia Nunez vs. Carl Johnson, etal. 

Lydia Nunez vs. Carl Johnson, Does 1-10 

Date 

4/20/2017 

8/2 1/2017 

9/6/2017 

Code 

NOTC 

BNDC 

NOTC 

BNDC 

User 

CPETERSON Notice of Appeal 

CPETERSON Bond Posted - Cash (Receipt 19113 Dated 
4/20/2017 for 100.00) 

TCORONA Notice Of Firm Change Carey Romankiw 

CPETERSON Bond Posted - Cash (Receipt 40390 Dated 
9/6/2017 for 22.75) 

User: ABIRCH 

Judge 

Dane H Watkins Jr 

Dane H Watkins Jr 

Dane H Watkins Jr 

Dane H Watkins Jr 
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Allen H. Browning, ISB#3007 
BROWNING LAW 
482 Constitution Way, Suite 111 
Idaho Falls, ID 83402 
Telephone: (208) 542-2700 
Facsimile: (208) 542-2711 

Attorney for Plaintiff 

·o ... ,:,T E CJU' 
" I , __ \OAHO 

2lllS JAN 29 PH 3: 3, 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

LYDIA NUNEZ, 

Plaintiff, 

vs. 

CARL JOHNSON, and DOES l through 10, 
Inclusive, 

Defendants. 

Case-No.: CV-16- 4'8'J 

COMPLAINT FOR DAMAGES AND 
DEMAND FOR JURY TRIAL 

COMES NOW, the above-named Plaintiff, LYDIA NUNEZ, by and through her attorney of 

counsel, Allen Browning, of Browning Law, complains and alleges against the Defendants as 

follows: 

1. At all times relevant hereto the Plaintiff LYDIA NUNEZ was a resident of the County 

of Bonneville, Idaho. 

2. At all times relevant hereto, Defendant CAROL JOHNSON was a resident of the 

County of Bonneville, Idaho. Plaintiff does not know the true identities of DOES 1 through 10 

inclusive, but contends and alleges that each was in some-way liable for the Plaintiffs injuries herein. 

COMPLAINT FOR DAMAGES AND DEMAND FOR JURY TRIAL Page 1 

[J ORIGINAL 
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3. That on or about January 3 l 2014 Plaintiff, LYDI NUNEZ was stopped facing 

south at a red light on 17'1, treet at the intersection of 1th Street and ·woodruff venue in Idaho 

Falls Idaho . The Defendant ARL JOHNSO , was traveling eastbound on 17th treet when he 

failed to yield to another vehicle while attempting to make a left turn onto Woodruff Avenue and 

struck said other vehicle. The force of the collision caus d the Defendant CARL JOHNSO to 

collide with the Plaintiff L YDlA UNEZ. 

4. At the time and place of the accident, Defendant, CARL JOHNSON, failed to 

exercise due care by failing to yield to right away on a left h1rn. 

5. Defendant, CARL JOHNSON, was cited and fotmd guilty for violating Idaho Code§ 

49-640 for failme to yield right away on a left turn. 

6. As a direct and proximate result of the aforementioned negligence, Plaintiff, LYDIA 

NUNEZ, was caused to suffer serious, painful, and debilitating injuries which some are pennanent, 

including, but not limited to headaches neck pain, shoulder pain, low r back pain popping in neck 

and numbness in right hand fingers. She has also incurred past medical bills in an amount not less 

than $9,182.25 . 

7. As a direct and proximate result of the aforementioned negligence Plaintiff was 

caused to suffer serious, painful, and debilitating injuries, and incur medical bills, and property 

damage, the full extent of which will be proved at trial. 

8. As a direct and proximate result of the aforementioned negligence, the Plaintiff has 

been required to retain the services of BROvVNING LAW and is entitled to reasonable attorney's 

fees and costs herein. 

WHEREFORE, Plaintiff, LYDIA UNEZ, prays for judgment against the 
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Defendants as follows: 

1. For past and future medical expenses for LYDIA NUNEZ in an amount to be no less 

than $9,182.25. 

2. For general damages in excess of $10,000.00. 

3. For other losses, including potential losses of earnings in an amount to be determined 

at trial; 

4. For reasonable attorney's fees and costs as the Court may deem just and proper. 

5. For such other and further relief as the Court deems just, equitable, and proper. 

Dated this 1-r day of January, 2016. 

£Z 
Attorney for the Plaintiff 

COMPLA T FOR DAMAGES AND DE MAND FOR JURY TRIAL Page 3 
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,. •' I 

DEMAND FOR JURY TRIAL 

Plaintiff hereby makes demand for jury trial of the issues in the above-entitled matter 

pursuant to Rule 3 8 of the Idaho Rules of Civil Procedure. 

DATED thisn day of January, 2016. 

BROWNING LAW 

COMPLAINT FOR DAMAGES AND DEMA D FOR JURY TRlAL Page4 
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_J 

<C 
z -

Donald F. Carey, ISB No. 4392 
CAREY PERK.INS LLP 

980 Pier View Drive, Suite B 
P. 0. Box 51388 
Idaho Falls, Idaho 83402-4918 
Telephone: (208) 529-0000 
Facsimile: (208) 529-0005 

Attorneys for Carl Johnson 

:~H .: VILLE COUNTY. toAHO 

20"16 JUN 2 9 PH 3: I 0 

IN THE DISTRICT COURT OF 
THE SEVENTH JUDICIAL DISTRICT 
OF THE ST ATE OF IDAHO, IN AND 

FOR THE COUNTY OF BONNEVILLE 

(.!) LYDIA NUNEZ, 

-
0::: 
C) 

Plaintiff, 

vs. 

CARL JOHNSON, and DOES 1 through 10, 
inclusive, 

Defendants. 

Case No. CV-16-482 

ANSWER AND DEMAND FOR JURY 
TRIAL 

Defendant, Carl Johnson, by and through his attorneys of record, Carey Perkins LLP, 

answer Plaintiffs Complaint and alleges as follows: 

1. Defendant denies each and every allegation of the Complaint not herein 

expressly admitted. 

2. Defendant hereby admits the allegation set forth in paragraph 2 of the 

complaint alleging that at all times material Carl Johnson lived in Bonneville County. Answering 

Defendant is unaware of the "Doe Defendants" and cannot respond to the balance of the allegations 

set forth in paragraph 2. 

ANSWER AND DEMAND FOR JURY TRIAL - 1 
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3. With respect to the allegations contained in paragraph 3 of Plaintiff's 

complaint, answering Defendant admits that he was traveling east on 17th Street, Idaho Falls, Idaho 

and was making a left hand turn onto north bound Woodruff at the time of the collision. The balance 

of the allegations contained in paragraph 3 are denied and denied without knowledge. 

4. Defendant is without sufficient knowledge as to Paragraph(s) I and 4 of 

Plaintiff's Complaint and therefore denies the same. 

5. Answering Defendant admits paragraph 5 of the Complaint. 

6. Defendant specifically denies Paragraphs 6, 7 and 8 of Plaintiff's Complaint. 

7. Plaintiff has failed to mitigate her damages, if any. 

8. Plaintiff was comparatively negligent, and her negligence was greater than or 

equal to the negligence, if any, of Defendant. Any damages are subject to reduction pursuant to 

Idaho Code § 6-801, et seq. 

9. Plaintiff's damages, if any, were caused by the actions or omissions of persons 

or parties other than Defendant, which actions or omissions were the proximate and primary causes 

of the damages, if any, suffered by Plaintiff. 

10. Plaintiff is not the real party in interest as it respects to some or all of her 

claims, contrary to Rule 17 of the Idaho Rules of Civi l Procedure. 

11. If Defendant has any liability to Plaintiff, which liability Defendant denies, 

any award made to Plaintiff in this action must be reduced by the Court, pursuant to LC. § 6-1606, 

in the event that any such award includes compensation for damages for which Plaintiff has been 

compensated independently from collateral sources. 

ANSWER AND DEMAND FOR JURY TRIAL - 2 
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12. If Defendant has any liability to Plaintiff, which liability Defendant denies, 

any recovery by Plaintiff would be subject to the limitations on non-economic damages established 

by I.C.§ 6-1603 . 

13. Plaintiff may have failed to join, as parties to this action, one or more persons 

or entities necessary for a just adjudication. If so, said persons or entities would be indispensable, 

and this action should be dismissed pursuant to I.R.C.P. 12(b)(7) and 19(a) due to their absence. 

WHEREFORE, Defendant prays the Court enter judgment against Plaintiff as 

follows: 

1. Dismissing Plaintiffs Complaint with Plaintiff taking nothing thereby; 

2. Awarding Defendant costs and fees, pursuant to Idaho Code § 12-120 and 

12-121; and 

3. For such other and further relief as this Court deems just. 

DEFENDANT DEMANDS TRIAL BY JURY. 

DA TED this 1:'ff-day of June, 2016. 

CAREY PERKINS LLP 

ANSWER AND DEMAND FOR JURY TRIAL - 3 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on th_is J8!: day of June, 2016, I served a true and correct 
copy of the foregoing ANSWER AND DEMAND FOR JURY TRIAL by delivering the same to 
each of the following, by the method indicated below, addressed as follows: 

Allen H. Browning 
BROWNING LAW 
482 Constitution Way, Suite 111 
Idaho Falls, Idaho 83402 
Telephone (208) 542-2700 
Attorneys for Plaintiff 

ANSWER AND DEMAND FOR JURY TRIAL - 4 

[ ] 
[ ] 
[ ] 
l)(] 

U.S. Mail, postage prepaid 
Hand-Delivered 
Overnight Mail 
Facsimile (208) 542-2711 
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LYDIA NUNEZ, 

Plaintiff, 

vs. 

BOt 'NEVlLLE COUNTY 
IOAHO FALL.S, lDAHO 

2011 FEB 10 PK ~:-Q1 

IN THE DISTRICT COURT OF 
THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 

FOR THE COUNTY OF BONNEVILLE 

Case No. CV-16-482 

JUDGMENT OF DISMISSAL 
WITH PREJUDICE 

CARL JOHNSON, and DOES 1 through 10, 
inclusive, 

Defendants. 

JUDGMENT IS ENTERED AS FOLLOWS: This matter is hereby dismissed with 

prejudice. 

JUDGMENT OF DISMISSAL WITH PREJUDICE - 1 

RECEIVED 
FEB O 6 2017 

Per _ ___ _ 
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CLERK'S CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this __ day of _______ , 2017, I served 
a true and correct copy of the foregoing JUDGMENT OF DISMISSAL WITH PREJUDICE by 
delivering the same to each of the following, by the method indicated below, addressed as follows: 

Lydia Nunez 
3 7 8 7 Copper Lane 
Idaho Falls, Idaho 83401 

Donald F. Carey, ISB No. 4392 
CAREY PERKINS LLP 

980 Pier View Drive, Suite B 
P. 0. Box 5138-8 
Idaho Falls, Idaho 83402-4918 
Telephone: (208) 529-0000 
Attorneys/or Defendants 

[ ] 
[ ] 
[ ] 
[ ] 

[ ] 
[ ] 
[ ] 
[ ] 

U.S. Mail, postage prepaid 
Hand-Delivered 
Overnight Mail 
Facsimile 

U.S. Mail, postage prepaid 
Hand-Delivered 
Overnight Mail 
Facsimile (208) 529-0005 

Clerk of the Court 

JUDGMENT OF DISMISSAL WITH PREJUDICE - 2 
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02/15/17 03 : 02PM MST ' 8668863419' -> 12085291122 Pg 3/9 

,. 

Don Gamble (ID# 8732) 
GORDON LAW FIRM, INC. 
477 Shoup Ave, Sui le I 01 
Idaho Falls, ID 83402 
Telephone: (208) 552-0467 
Facsimile: (866) 8 86-3419 

Attorney for Plaintiff 

r 

2017 FEB 15 PM 3: 19 
DISH: tCT COUR T 

Hl-. (,ISTP. .~. TE OIYIS ION 
BONNEV IL U: CCH INT Y 

I:;.' .. H ~·: 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

LYDIA NUNEZ, 

Plaintift: 

vs. 

CARL JOHNSON, 

Defendant. 

Case No. CV-16-482 

MOTION TO SET ASIDE ORDER OF 
DISMISSAL 

Plaintiff, by and through her undersigned counsel, hereby files the following Motion to 

Set Aside Order of Dismissal. 

BACKGROUND 

Plaintiff was represented by Allen Browning for injuries she sustained in a car accident. 

Mr. Browning filed a motion to withdraw as attorney of record due to an alleged issue raised by 

Mr. Browning that he was unable lo "Temain in contat.:l'' with Plaintiff See Motion to Withdraw, 

MOTJON TO SET ASIDE ORDER OF DISMISSAL - 1 
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02 /15/ 17 03:02PM MST '8668863419 ' -> 12085291122 Pg 4/9 

attached as Exhibit A. 

The motion did not comply with rule 1 l.3's requirement that the attorney seeking to 

withdraw ''provide notice lo all parties, including the ru1rty tilt witlrdrawi11g nttorney 

represertts ." Idaho R. Civ. P. l l.3(b)( l) (emphasis added). The certificates of service for the 

motion and notice of hearing state that they were only faxed to detense counsel - neither were 

served on Plaintiff as required by rule 11.3 . 

This Court granted Mr. Browning's motion to withdraw as counsel and signed an order 

prepared by Mr. Browning, which ordered Mr. Browning to serve the order 011 Plaintiff by 

personal service or by certified mail. The order states that this action will be stayed for a period 

of twenty days after service of the order and noli ly ing the Plaintiff that she has twenty days to 

appc:ar. 

Kule l l.3(c)(1) provides that an order must notify that party whose attorney is 

withdrawing that the case may be dismissed if the party docs not appear not appear "within 2J 

days after service of the order." Idaho R. Civ. P. I l.3 (c)(I ). Ruic l 1.3(c)(2) states that the 

action is stayed for "21 days after service" of the order. Idaho R. Civ. P. 1 l .3(c)(2) . 

Mr. Browning did not serve the order on Plaintiff as ordered. 

Plaintiff contacted her current anorney on Friday. February I 0, 2017 and counsel filed a 

notice of appearance immediately a Cler meeting with Plaintiff. 

Defendant filed a motion to dismiss on February 6, 2017. This Court granLed the motion 

MOTION TO SET ASIDE ORDER OF DISMISSAL - 2 
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02/15/17 03:02PM MST '8668863419 ' -> 12085291122 Pg 5/9 

on February 10, 2017 and before Plaintiff could respond to the motion. 

Defendant's motion made a conclusory and unsupported assertion that "the time within 

which the Plaintiff was required to appoint another attorney or to appear on her own behalf has 

passed." Defendant's Motion to Dismiss, 1. Defendant's motion docs not stale when Mr. 

Browning completed service of the order or when Plaintiff was required to appear. 

LEGAL ARGUMENT 

This Court should set aside the order of dismissal of the case under rules 55 and 60 of the 

Idaho Rules of Civil Procedure and reinstate the case because the Mr. Browning's motion to 

withdraw was defective because he failed to serve a copy of it on Plaintiff as required by rule 

11.3 . Further, this Court should set aside the order or dismissal because this Court prohibited 

any activity in the case until Plaintiff was served by Mr. Browning with a copy of the order but 

Mr. Browning has not served the order on Plaintiff. Since the order was never served or mailed 

by Mr. Browning on Plaintiff, the case is still he inactive per the order and Defendant's Motion 

to Dismiss was filed in violation of the order. 

Idaho appellate courts have addressed dcJcctivc motions to withdraw and have held that 

orders of dismissals or default judgments are void if they are entered following lh~ failure tu 

comply with rule 11.3 . "We have held that noncompliance with Ruic l l(b)(3) creates an 

entitlement to relief from a defaultjudgment." Kni~h1 ins. v. Knight, 109 Idaho 56, 704 P.2d 960 

MOTION TO SET ASTDE ORDER OF DISMISSAL - 3 
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02/15/17 03:02PM MST '8668863419' -> 12085291122 Pg 6/9 

(Idaho Ct. App. 1985). In this case, it is undisputed that Mr. Browning failed to comply with 

rule 11.3(b)'s requirement to provide notice to "the party the withdrawing attorney represents" of 

both the motion to withdraw and the hearing. Idaho R. Civ. P. 11 .3(b)(1). 

Th<.; I<laho Court or Appeals noted thal rult: 55 provides Lhal a court may set aside a 

default judgment under rule 60(b) for various reasons, one or which is not discretionary - when 

the judgment is voidable. 

Rule SS(c) provides that "(flor good cause shown the court may set aside an entry 
of default and, if a judgment by default has bee11 entered, may likewise set it asi<lc: 
in accordance with rule 60(b)." In turn, Rule 60(b) enunciates a variely or grounds 
upon which relief from a judgment may be obtained. Some grounds -- such as 
mistake, inadvertence, surprise or excusable neglect under subsection (b )(l) -­
allow discretionary relief. Others, such as the voidness of a judgment under 
subsection (b)( 4), create a nondiscrelionary entitlement to relief. This distinction 
is critical for appellate review. Where discretionary grounds arc invoked, the 
standard of review is abuse of di.suction. Whcr<.; nurniisu<.;liunary grounds are 
asserted, the question presented is one of law upon which the appellate court 
exercises free review. 

Knight Ins. v. Knight, 109 Idaho 56, 704 P.2d 960 (Idaho Ct. App. 1985). 

Tn Knight , the order served on the party whose attorney withdrew did not provide a 

statement required by rule 11.3 and the court held that the failure to include the statement 

rendered the dcfaultjudgment voidable under rule 60(b)(4) and the refusal to set aside the deraull 

judgment was error since the decision was not discretionary . 

Herc, the motion to withdraw and notice of hearing were defective and the order to 

withdraw was defective. The motion to withdraw and notice of hearing were defective because 

MOTTON TO SET ASIDE ORDER OF DISMISSAL - 4 
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02/15/17 03:02PM MST '8668863419' -> 12085291122 Pg 7/9 

they were not served on Plain ti ff os requin:d under rule 11.3 . Further, the order is defective 

because it misstates the time that Plaintiff is allowed to tile an appearance and misstates the 

period of time that the action is stayed under rule 11.3 . For these reasons, this Court should set 

aside the order of dismissal and reinstate the case under rule 60(6)(4) since the dismissal is 

voidable because the motion lo withdraw and notice of hearing were not served on Plaintiff and 

the order misstatt:s Lhc Lime pt:riud lo fik: an appearance and stay the action. 

Finally, this Court should set aside the order of dismissal under rule 60(b)(I) or 60(b)(6) 

because Mr. Browning did not notify Plaintiff of the order of withdrawal by personal service or 

certified mail as ordered. Instead, one of Mr. Browning's assistants called Plaintiff to pick up 

her file from his office. Ruic 60(b)(l) and 60(b)(6) set forth discretionary reasons to set aside an 

order of dismissal for mistake, inadvertence, surprise, excusable neglect, or any other reason that 

justifies relief. 

Arguably, the action is still stayed under the order, which stayed the action until 21 <lays 

afler service of Lhe order on Plaintiff and it was a mistake for Defendant to file a motion to 

dismiss without any documentation to demonstrate that Mr. Drowning had complied with the 

order to personally serve the notice or to use certified mail to serve the notice nor did Defendant 

set forth when the 21 days from that service ran. 

Plaintiff did receive a copy of Defendant's motion to dismiss and found an attorney who 

fil ed a notice of appearance within a week from receiving the motion. Plaintiff is prepared to 

MOTION TO SET /\SIDE ORDER OF DISMISSAL • 5 



20

02/15/17 03 : 02PM MST '8668863419 ' - > 12085291122 Pg 8/9 

move forward with her case. For these reasons, as an alternate to sett1ng aside the order under 

rule 60(6)(4), Plaintiff asks Lhat the order of dismissal be set aside and the case reinstated under 

rule 60(b)(I) or 60(b)(6). 

DA TED February 15, 20 l 7. 

MOTION TO SET ASIDE ORDER OF DISMISSA L - 6 
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CERTIFrCAl'E OF SERVICE 

I hereby certify that on February 15, 2017, I mailed a copy of the foregoing to the 

following: 

Lindsey R. Ro111ankiw 
CAREY PERKINS LLP 
980 Pier View Ori ve, Suite B 
Idaho Falls, ID 83402 

~~L___ 
DonGamble 

MOTION TO SET ASIDE ORDER OF DISMISSAL - 7 
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Donald F. Carey, ISB No. 4392 
Lindsey R. Romankiw, ISB No. 8438 
CAREY PERKINS LLP 
980 Pier View Drive, Suite B 
Idaho Falls, Idaho 83402 
Telephone: (208) 529-0000 
Facsimile: (208) 529-0005 

Attorneys for Carl Johnson 

BONNEV ILLE COUN TY 
IOAHD 

2018 MAR -2 PM 3: 0 I 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF .THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

LYDIA NUNEZ, 

Plaintiff, 

vs. 

CARL JOHNSON, and DOES 1 through 
10, inclusive, 

Defendants. 

Case No. CV-16-482 

OBJECTION TO MOTION 
TO SET ASIDE ORDER OF 
DISMISSAL 

~002/006 

COMES NOW the Defendant, Carl Johnson, by and through his counsel of record, 

and hereby objects to the Plaintiff's Motion to Set Aside Order of Dismissal (hereinafter 

the "Motion"), and as grounds tl).erefor states the following: 

I. The Court Clerk sent the Court's Order Allowing Withdrawal of Attorney to 

Plaintiff, Lydia Nunez, via certified mail on September 1, 2016, with tracking number 

7012 1010 0002 3610 7274. 

2. Entry of that tracking number into the USPS website shows that the 

document was delivered on September 27, 2016. A true and correct copy of the tracking 

history shown on the website is attached hereto. 

OBJECTION TO MOTION TO SET ASIDE ORDER OF DISMISSAL - I 
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3. By 1he time the Order of Dismissal was entered on February 10, 2017, it 

had been 137 days, or four and a half months, since a copy of the Order Allowing 

Withdrawal of Attorney was served on Ms. Nunez. 

~003/006 

4. In Bull v. Leake, the Idaho Court of Appeals upheld the dismissal of a case 

with prejudice after the Plaintiff received the order allowing withdrawal of her attomey, 

but failed to appear within the time limit. 109 Idaho 1044 (Ct. App. 1986). In so holding, 

the Court noted that "[t]he decision whether to grant a m~tion to set aside a dismissal 

order under Rule 60(b) is committed to the sound discretion of the trial court." 

5, Because the tracking infonnation reflects the fact that Ms. Nunez received 

the order allowing her attorney to withdraw, and because she took no action in the case 

for over four months after that, the Court's Order of Dismissal should not be set aside. 

DATED this 2nd day of March, 2017. 

CAREY PERKINS LLP 

By: ...... ----'-'--''------,,,"q---''------#-----L--- ---

Lindse . Romankiw, Of the Firm 
Attome s for Carl Johnson 

OBJECTION TO MOTION TO SET ASIDE ORDER OF DISMISSAL - 2 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing document was 
served upon the person named below, by hand delivery, prepaid first class mail, or 
facsimile transmission. 

DATED this 2nd day of March, 2017. 

Don Gamble, Esq. 
GORDON LAW FIRM, INC. 
477 Shoup Ave., Suite 101 
Idaho Falls, ID 83402 
(208) 552-0467 
Attorneys for Plaintiff 

o U.S. Mail 
o Hand Delivery 
Jii( Facsimile (866) 886-3419 

OBJECTION TO MOTION TO SET ASIDE ORDER OF DISMISSAL - 3 
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IN THE DISTRICT COURT OF THE SEVENTH nIDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

LYDIA NUNEZ, 

Plaintiff, 

vs. 

CARL JOHNSON, and DOES 1 through 
10, inclusive, 

Defendants. 

Case No. CV-16-482 

ORDER DENYING MOTION TO 
SET ASIDE ORDER OF DISMISSAL 

THIS MA TIER having come on regularly for hearing before the Court on 

Plaintiffs Motion to Set Aside Order of Dismissal on March 9, 2017, at 8:30 a.m., and 

the Court having heard and considered the arguments of counsel for both parties, and 

having reviewed the pleadings and papers on file herein, and the Court having made oral 

findings regarding this matter on the record in open court, and being fully advised in the 

premises; 

NOW THEREFORE, IT IS HEREBY ORDERED that Plaintiffs Motion to Set 

Aside Order of Dismissal is hereby DENIED. 

DATED - ~ ____.,_- I..---- ----.'"'-----..::...,.-

r ... l JED 

ORDER DENYING MOTION TO SET ASIDE ORDER OF DISMISSAL - 1 
[, " '.) 

I I 

Per _ ___ _ 
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CLERK'S CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this -1;&_ day of g~~ , 2017, I served 
a true and correct copy of the foregoing ORDER DENYING MOTION TO SET ASIDE 
ORDER OF DISMISSAL by delivering the same to each of the following, by the method 
indicated below, addressed as follows: 

Don Gamble *1U.S. Mail, postage prepaid 
GORDON LAW FIRM, INC. Hand-Delivered 
4 77 Shoup Ave., Suite 101 [ ] Overnight Mail 
Idaho Falls, Idaho 83402 [ ] Facsimile 
Attorneys for Plaintiff [ ] Courthouse box 

Lindsey R. Romankiw ~ U.S. Mail, postage prepaid 
CAREY PERKINS LLP [ ] Hand-Delivered 
980 Pier View Drive, Suite B [ ] Overnight Mail 
Idaho Falls, Idaho 83402 [ ] Facsimile (208) 529-0005 
Attorneys for Defendant 

~AA 
eCourt ~ 

ORDER DENYING MOTION TO SET ASIDE ORDER OF DISMISSAL - 2 
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Don Gamble (ID# 8732) 
GORDON LAW FIRM, INC. 
477 Shoup Ave, Suite 101 
Idaho Falls, ID 83402 
Telephone: (208) 552-0467 
Facsimile: (866) 886-3419 

Attorney for Plaintiff 

BONNEVILLE COUNT Y 
IDAHO FALLS. IDAHO 

2011 APR 20 PH 2: 06 

IN THE SEVENTH JUDICIAL DISTRICT COURT 
IN AND FOR BONNEVILLE COUNTY, STATE OF IDAHO 

LYDIA NUNEZ, 
Case No. CV-16-482 

Plaintiff, 

vs. NOTICE OF APPEAL 

CARL JOHNSON, 

Defendant. 

TO: THE ABOVE NAMED RESPONDENT CARL JOHNSON AND THE PARTY'S 

ATTORNEY, LINDSEY R. ROMANKIW, CAREY PERKINS LLP, 980 PIERVIEW DRIVE 

STE. B, IDAHO FALLS, ID 83402, AND THE CLERK OF THE ABOVE ENTITLED 

COURT. 

NOTICE IS HEREBY GIVEN THAT: 

1. 1 he above named appellant Lydia Nunez, appeals against the above named respondent in 

NOTICE OF EARING - 1 
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the Idaho Supreme Court from the final judgment entered in the above entitled action on 

the thirtieth day of March 2017, Honorable Judge Dane Watkins presiding. 

2. That the party has a right to appeal to the Idaho Supreme Court, and the judgments or 

orders described in paragraph 1 above are appealable orders under and pursuant to Rule 

11 (1)(1), I.A.R. 

3. Appellant intends on appealing the issue of whether the district court erred in ruling that 

Appellant's Motion to set aside Order of Dismissal be denied. 

4. No order has been entered sealing any portion of the record. 

5. 

a. A reporter' s transcript is requested 

b. The appellant requests the reporter's transcript in hard copy. Appellant requests a 

partial transcript consisting of the hearing on Plaintiffs Motion to Set Aside 

Order of Dismissal held on March 9, 20 17. 

6. The appellant requests the fo llowing documents to be included in the clerk's record in 

addition to those automatically included under Rule 28, I.A.R.: 

a. Plaintiffs Motion to Set Aside Order for Dismissal. 

b. Defendant's Memorandum in Opposition to Plai ntiffs Motion to Set Aside Order 

for Dismissal. 

c. Order Denying Motion to Set Aside Order of Dismissal. 

NOTICE OF HEARING - 2 
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7. I certify: 

a. That a copy of this notice of appeal has been served on each reporter of whom a 

transcript has been requested as named below at the address set out below: 

Amy Bland 
605 N. Capital Ave. 
Idaho Fall s, ID 83402 

b. That the clerk of the di strict court has been paid the estimated fee for preparation 

of the reporter's transcript. 

c. That the estimated fee for preparation of the clerk's record has been paid. 

d. That the appellate filing fee has been paid. 

e. That service has been made upon all parties required to be served pursuant to Rule 

20. 

DA TED April 20, 20 1 7. 

NOTICE OF HEARING - 3 
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CERTIFICATE OF SERVICE 

I hereby certify that on April 20, 2017, I mailed a copy of the foregoing to the following: 

Lindsey R. Romankiw 
Carey Perkins LLP 
980 Pierview Drive Ste. B 
Idaho Falls, ID 83402-2913 

Amy Bland 
605 N. Capital Ave. 
Idaho Falls, ID 83402 

NOTICE OF HEARING - 4 
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Amy L. Bland, CSR, RPR 
Official Court Reporter 

Seventh Judicial District 
Bonneville County Courthouse 

605 N. Capital Ave. 
Idaho Falls, Idaho 83402 
(208) 529-1350 Ext 1329 

E-mail: abland@co.bonneville.id.us 

************************************************************** 
NOTICE OF LODGING 

************************************************************** 

DATE: 

TO : 

J une 21 , 2017 

Stephen W. Kenyon , Clerk of the Court 
Supreme Court/ Court of Appeals 
P . O. Box 83720 
Boi se , ID 83720 - 01 01 

SUPREME COURT DOCKET NO: 45 1 36 

DISTRICT COURT CASE NO: CV-2016-482 

CAPTION OF CASE: Lydia Nunez vs . Carl J o hn son , and DOES 1 
t h rough 10 , inclusive 

You are hereby notified that a reporter ' s appellate 
t ran scr i pt i n the above - entitled and numbered case has been 
lodged with t he Dis t rict Court Clerk of the County of 
Bonneville i n the Seventh Judicial District . Said transcript 
cons i sts of the followi ng proceedings , totaling 16 pages : 

1. Motion to Set As i de Di smissa l Hearing 
(March 9 , 2017) 

Respectful l y , 

AMYL . BLAND 
Idaho CSR #SRL - 1 053 

cc : District Court Clerk 



34

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

LYDIA NUNEZ, 

Plaintiff/ Appellant, 

V. 

CARL JOHNSON, 

Defendant/Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) ______ _ _ _ _ _ ___ ) 

STATE OF IDAHO ) 
) 

County of Bonneville ) 

Case No. CV-2016-482 

Docket No. 45136 

CLERK'S CERTIFICATION 
OF EXHIBITS 

I, Penny Manning, Clerk of the District Court of the Seventh Judicial District of the State 

of Idaho, in and for the County of Bonneville, do hereby certify that the foregoing Exhibits were 

marked for identification and offered in evidence, admitted, and used and considered by the 

Court in its determination: 

No exhibits were offered 

And I further certify that all of said Exhibits are on file in my office and are part ofthis 

record on Appeal in this cause, and are hereby transmitted to the Supreme Court. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the 

District Court this -i!=J__ day of September, 2017. 

CLERK'S CERTIFlCA TlON OF EXHIBITS - I 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

LYDIA NUNEZ, 

Plaintiff/ Appellant, 

V. 

CARL JOHNSON, 

Defendant/Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) _______________ ) 

ST ATE OF IDAHO 

County of Bonneville 

) 
) 
) 

Case No. CV-2016-482 

Docket No. 45136 

CLERK'S CERTIFICATE 

I, Penny Manning, Clerk of the District Court of the Seventh Judicial District of the State 

of Idaho, in and for the County of Bonneville, do hereby certify that the above and foregoing 

Record in the above-entitled cause was compiled and bound under my direction and is a true, 

correct and complete Record of the pleadings and documents as are automatically required under 

Rule 28 of the Idaho Appellate Rules. 

I do further certify that all exhibits, offered or admitted in the above-entitled cause, will 

be duly lodged with the Clerk of the Supreme Court along with the Court Reporter's Transcript 

(if requested) and the Clerk's Record as required by Rule 31 of the Idaho Appellate Rules. 

IN WITNESS WHEREOF, I have hereunto set my hand affixed the seal of the District 

Court this l.:::L- day of September, 2017. 

CLERK'S CERTTFICATE - l 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

LYDIA NUNEZ, 

Plaintiff/ Appellant, 

V. 

CARL JOHNSON, 

Defendant/Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

_ _ _ ___________ ) 

Case No. CV-2016-482 

Docket No. 45136 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the a day of September, 2017, I served a copy of the 

Reporter's Transcript (ifrequested) and the Clerk's Record in the Appeal to the Supreme Court in 

the above entitled cause upon the following attorneys: 

Don Gamble 
477 Shoup Ave, Suite 101 
Idaho Falls ID 83402 

Donald F Carey 
980 Pier View Drive, Ste B 
Idaho Falls ID 83402-2913 

by depositing a copy of each thereof in the United States mail, postage prepaid, in an envelope 

addressed to said attorneys at the foregoing address, which is the last address of said attorneys 

known tome. 

CERTCFICA TE OF SERVICE- 1 
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