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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

SUPREME COURT NO. 44372
CASE NO. CV 2014-2977

WESTERN COMMUNITY INSURANCE
COMPANY, Subrogee of DNJ, INC,
Subrogor and DNJ, INC., and Idaho
Corporation,

Plaintiffs/Appellants

BURKS TRACTOR COMPANY, INC.,
an Idaho Corporation and KRONE NA,
INC., a Delaware Corporation,

)
)
)
)
)
)
)
VS )
)
)
)
)
)
)

Defendants/Respondents

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fifth Judicial District
of the State of Idaho, in and for the County of Twin Falls

HONORABLE RANDY J. STOKER

District Judge
RODNEY SAETRUM MICHAEAL BRADY
DAVID LLOYD BRADY LAW CHARTERED
SAETRUM LAW OFFICES 2537 W. State Street, Suite 200
P. O. Box 7425 Boise, |D 83702

Boise, ID 83707

ATTORNEYS FOR APPELLANTS ATTORNEY FOR RESPONDENT
BURKS TRACTOR

BEN CLUFF

DAVID COLEMAN

COLEMAN, RITCHIE & CLUFF
P. O. Box 525

Twin Falls, ID 83303-0525

ATTORNEY FOR RESPONDENT KRONE NA, INC.



TwIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY

CASE No. CV-2014-2977
Western Community Insurance Company U Location: Twin Falls County District
bs. U Court
Burks Tractor Company, Inc., An Idaho Corporation, U Judicial Officer: Bevan, G. Richard
Krone NA, Inc., A Delaware Corporation 4] Filed on: 07/22/2014
CASE INFORMATION
Case Type: AA- All Initial District Court

Filings (Not E, F, and H1)

DATE CASE ASSIGNMENT

Current Case Assignment

Case Number CV-2014-2977

Court Twin Falls County District Court
Date Assigned 07/22/2014

Judicial Officer Bevan, G. Richard

PARTY INFORMATION

Plaintiff Western Community Insurance Company

Defendant Burks Tractor Company, Inc., An Idaho Corporation

Krone NA, Inc., A Delaware Corporation

Cross Claimant Burks Tractor Company, Inc., An Idaho Corporation

Cross Defendant Krone NA, Inc., A Delaware Corporation

Lead Attorneys
Saetrum, Rodney R.
Retained
208-336-0484(W)

Brady, Michael George
Retained
208-345-8400(W)

Cluff, Benjamin John
Retained
208-734-1224W)

Brady, Michael George
Retained
208-345-8400(W)

Cluff, Benjamin John
Retained
208-734-1224(W)

DATE EVENTS & ORDERS OF THE COURT

INDEX

07/22/2014 New Case Filed Other Claims
New Case Filed-Other Claims

07/22/2014 Notice of Appearance

07/22/2014 Miscellaneous

07/22/2014 Complaint Filed
Complaint And Demand for Jury Trial

07/22/2014 Summons Issued and Retained
Summons Issued And Retained x2

PAGE 1 OF 16

Plaintiff: Western Community Insurance Company Appearance Rodney R. Saetrum

Filing: AA- All initial civil case filings in District Court of any type not listed in categories E,
F and H(1) Paid by: Saetrum Law Offices Receipt number: 1418698 Dated: 7/22/2014
Amount: $221.00 (Check) For: Western Community Insurance Company (plaintiff)
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07/29/2014

09/23/2014

09/23/2014

09/24/2014

09/29/2014

09/30/2014

10/03/2014

10/03/2014

10/03/2014

10/04/2014

10/04/2014

10/04/2014

10/08/2014

10/09/2014

10/09/2014

10/23/2014

10/27/2014

10/27/2014

TWwIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2014-2977

Miscellaneous
Miscellaneous Payment: For Making Copy Of Any File Or Record By The Clerk, Per Page
Paid by: Worst Fitzgerald & Stover Receipt number: 1419351 Dated: 7/29/2014 Amount:
$9.00 (Cash)

Miscellaneous
Filing: I1 - Initial Appearance by persons other than the plaintiff or petitioner Paid by: Brady
Law Receipt number: 1423917 Dated: 9/23/2014 Amount: $136.00 (Check) For: Burks
Tractor Company, Inc., An Idaho Corporation (defendant)

Notice of Appearance
Notice Of Appearance

Notice of Appearance
Defendant: Burks Tractor Company, Inc., An Idaho Corporation Appearance Michael G.
Brady

Motion
Motion for Pro Hac Vice Admission

Order
Order Granting Motion for Pro Hac Vice Admission

Hearing Scheduled
Hearing Scheduled (Motion to Dismiss 11/03/2014 09:30 AM) claims against Krone

Miscellaneous
Filing: I1 - Initial Appearance by persons other than the plaintiff or petitioner Paid by:
COleman, Ritchie & Coleman Receipt number: 1424844 Dated: 10/3/2014 Amount: $136.00
(Check) For: Krone NA, Inc., A Delaware Corporation (defendant)

Notice of Appearance
Defendant: Krone NA, Inc., A Delaware Corporation Appearance Benjamin John Cluff

Notice of Hearing
Notice Of Hearing

Motion to Dismiss Case
Motion To Dismiss

Brief Filed
Defendant Krone NA, Inc’s Brief In Support of Motion to Dismiss

Continued (Judicial Officer: Bevan, G. Richard )
Continued (Motion to Dismiss 11/10/2014 09:30 AM) claims against Krone

Continued (Judicial Officer: Bevan, G. Richard )
Continued (Motion to Dismiss 11/17/2014 09:30 AM) claims against Krone

Notice of Hearing
Amended Notice Of Hearing

Answer
Answer to Complaint, Cross-Claim, and Demand for Jury Trial

Notice of Hearing
Notice Of Hearing Re: Burks Tractor Company, Inc.’s Motion to Dismiss

Motion to Dismiss Case
Burks Tractor Company, Inc.'s Motion To Dismiss
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10/272014

11/04/2014

11/10/2014

11/17/2014

11/1772014

11/17/2014

11/26/2014

11/26/2014

11/26/2014

12/17/2014

12/17/2014

12/18/2014

12/29/2014

12/29/2014

12/29/2014

12/30/2014

12/30/2014

TwIN FALLS COUNTY DiSTRICT COURT

CASE SUMMARY
CASE No. CV-2014-2977

Memorandum
Memorandum in Support of Burks Tractor Company, Inc.’s Motion to Dismiss

Answer
Defendant Krone's Answer to Defendant Burks's Cross-Claim

Miscellaneous
Plaintiffs' Opposition to Defendants’ Motion to Dismiss

DC Hearing Held: Court Reporter: # of Pages:
Hearing result for Motion to Dismiss scheduled on 11/17/2014 09:30 AM: District Court
Hearing Held
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing estimated: claims against Krone

Court Minutes
Court Minutes

Motion to Dismiss (9:30 AM) (Judicial Officer: Bevan, G. Richard)
claims against Krone Hearing result for Motion to Dismiss scheduled on 11/17/2014 09:30
AM: District Court Hearing Held
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing estimated:

Memorandum
Supplemental Memorandum in Support of Burks Tractor Company, Inc.'s Motion to Dismiss

Brief Filed
Plaintiffs’ Supplemental Briefing in Support of Opposition to Defendants’ Motion to Dismiss

Brief Filed
Defendant Krone's Supplemental Brief in Support of its Motion to Dismiss

Hearing Scheduled
Hearing Scheduled (Scheduling Conference 01/05/2015 09:30 AM)

Order
Order for Scheduling Conference and Order Re: Motion Practice

Memorandum
Memorandum and Order Re Motions to Dismiss

Judgment
Judgment Dismissing Defendant Burks Tractor Company, Inc.

Civil Disposition Entered
Civil Disposition/Judgment entered: entered for: Burks Tractor Company, Inc., An Idaho
Corporation, Defendant; Western Community Insurance Company, Plaintiff. Filing date:
121292014

Notice
Plaintiff's Notice of Objection to Proposed Judgment Dismissing Defendant Burkes Tractor
Company, Inc. with Prejudice

Continued (Judicial Officer: Bevan, G. Richard )
Continued (Scheduling Conference 01/05/2015 09:00 AM) By telephone - Mr. Lioyd
(Saetrum’s Office) is to initiate the call to counsel and the Court

Notice of Hearing
Notice Of Hearing

PAGE 3 OF 16
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12/31/2014

01/05/2015

01/05/2015

01/05/2015

01/05/2015

01/12/2015

01/12/2015

01/1212015

01/21/2015

01/21/2015

01/2122015

01/26/2015

01/26/2015

01/30/2015

01/30/2015

01/30/2015

01/30/2015

TWIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY

CASE No. CV-2014-2977

Partial Judgment Or Opinion Filed
Partial Judgment

DC Hearing Held: Court Reporter: # of Pages:
Hearing result for Scheduling Conference scheduled on 01/05/2015 09:00 AM: District Court
Hearing Held
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing estimated: By telephone - Mr. Lloyd (Saetrum’s
Office) is to initiate the call to counsel and the Court

Court Minutes
Court Minutes

Hearing Scheduled
Hearing Scheduled (Motion 02/04/2015 09:30 AM)

Scheduling Conference (9:00 AM) (Judicial Officer: Bevan, G. Richard)
By telephone - Mr. Lloyd (Saetrum’s Office) is to initiate the call to counsel and the Court
Hearing result for Scheduling Conference scheduled on 01/05/2015 09:00 AM: District Court
Hearing Held
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing estimated:

Stipulation
Stipulation for Scheduling and Planning

Notice of Hearing
Notice Of Hearing

Motion for Reconsideration
Plaintiff's Motion for Reconsideration Re: Judgment Dismissing Defendant Burks Tractor, Inc.
Dated December 29, 2014

Notice of Hearing
Notice Of Hearing

Motion
Plaintiffs Motion to Amend Complaint and Demand for Jury Trial

Memorandum
Plaintiffs Memorandum in Support of Plaintiffs Motion to Amend complaint and Demand for
Jury Trial

Memorandum
Defendant Burks' Memorandum Brief in Opposition to Plaintiff s Motion for Reconsideration
Re: Judgment Dismissing Defendant Burks Tractor, Inc.

Memorandum
Defendant’ Burks' Memorandum Brief in Opposition to Plaintiff's Motion to Amend Complaint
and Demand for Jury Trial

Hearing Scheduled
Hearing Scheduled (Jury Trial 04/05/2016 09:00 AM) 5 days

Hearing Scheduled
Hearing Scheduled (Civil Pretrial Conference 03/07/2016 09:30 AM)

Hearing Scheduled
Hearing Scheduled (Status/ADR 02/08/2016 09:30 AM )

Continued (Judicial Officer: Bevan, G. Richard )
Continued (Motion 03/16/2015 09:30 AM)
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01/30/2015

01/30/2015

01/3072015

02/02/2015

02/25/2015

02/25/2015

02/2512015

02/25/2015

02/25/2015

02/25/2015

03/03/2015

03/03/2015

03/09/2015

03/09/2015

03/12/2015

03/13/2015

03/16/2015

03/17/2015

TwIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2014-29717

Miscellaneous
**%*RE-SET*** Notice Of Hearing

Notice
Notice of Jury Trial Setting, Pretrial Conference and Order Governing Further Proceedings

Stipulation
Stipulation for Filing First Amended Complaint and Demand for Jury Trial

Order
Order Re: First Amended Complaint and Demand for Jury Trial

Notice of Hearing
Notice Of Hearing

Motion
Defendant Krone NA, Inc.'s Motion to Strike

Brief Filed
Defendant Krone NA, Inc.'s Brief in Support of Motion to Strike

Affidavit
Affidavit of Benjamin J. Cluff in Support of Defendant Krone, NA, Inc.’s Motion to Strike

Motion to Dismiss Case
Defendant Krone NA, Inc.'s Motion to Dismiss First Amended Complaint

Brief Filed
Defendant Krone NA, Inc.'s Brief in Support of Motion to Dismiss First Amended Complaint

Continued (Judicial Officer: Bevan, G. Richard )
Continued (Motion 03/16/2015 09:15 AM) also Motion to Strike and Motion to Dismiss
Amended Complaint - by telephone

Notice of Hearing
Amended Notice of Hearing
(telephonic)

Miscellaneous
Plaintiffs’ Opposition to Defendant Krone NA's Motion to Dismiss First Amended Complaint
and Motion to Strike

Hearing Vacated
Hearing result for Motion scheduled on 03/16/2015 09:15 AM: Hearing Vacated also Motion
to Strike and Motion to Dismiss Amended Complaint - by telephone (to be re-set)

Hearing Scheduled
Hearing Scheduled (Motion 04/13/2015 10:00 AM)

Notice of Hearing
Second Amended Notice Of Hearing
(telephonic)

Motion Hearing (9:15 AM) (Judicial Officer: Bevan, G. Richard)

also Motion to Strike and Motion to Dismiss Amended Complaint - by telephone Hearing
result for Motion scheduled on 03/16/2015 09:15 AM: Hearing Vacated

Notice of Hearing
Amended Notice Of Hearing
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04/08/2015

04/08/2015

04/08/2015

04/13/2015

04/13/2015

04/13/2015

04/21/2015

05/05/2015

05/11/2015

05/1172015

05/20/2015

06/08/2015

07/20/2015

072172015

07/23/2015

07/2312015

TwIN FALLS COUNTY DiSTRICT COURT

CASE SUMMARY
CASE No. CV-2014-2977

Notice of Service
Notice Of Service of Defendant Krone NA's First Interrogatories and Requests for Production
to Plaintiff Western Community Insurance

Notice of Service
Notice Of Service of Defendant Krone NA's First Interrogatories and Requests for Production
to Plaintiff Burks Tractor Company

Notice of Service
Notice Of Service of Defendant Krone NA's First Interrogatories and Requests for Production
to Plaintiff DNJ, Inc.

DC Hearing Held: Court Reporter: # of Pages:
Hearing result for Motion scheduled on 04/13/2015 10:00 AM: District Court Hearing Held
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing estimated: VARIOUS MOTIONS

Court Minutes
Court Minutes

Motion Hearing (10:00 AM) (Judicial Officer: Bevan, G. Richard)
VARIOUS MOTIONS Hearing result for Motion scheduled on 04/13/2015 10:00 AM: District
Court Hearing Held
Court Reporter: Virginia Bailey
Number of Transcript Pages for this hearing estimated:

Memorandum
Memorandum and Order Re Motion for Reconsideration

Order
Memorandum and Order RE Motion to Amend Complaint

Judgment
Amended Judgment Dismissing Defendant Burks Tractor Company, Inc. Without Prejudice

Civil Disposition Entered
Civil Disposition/Judgment entered: entered for: Burks Tractor Company, Inc., An Idaho
Corporation, Defendant; Western Community Insurance Company, Plaintiff. Filing date:
5/1172015

Complaint Filed
Second Amended Complaint and Demand for Jury Trial

Answer
Defendant Burks Tractor Company, Inc.'s Answer to Second Amended Complaint, Cross-
Claim, and Demand for Jury Trial

@ Answer
Answer to Plaintiffs’ Second Amended Complaint and Answer to Defendant Burks Tractor
Company, Inc.'s Cross-Claim Against Krone NA, Inc.

m Notice of Service
of Discovery Responses

Motion for Summary Judgment
Defendants' Joint Motion for Summary Judgment

@ Statement
Statement of Uncontroverted Material Facts in Support of Defendant's Joint Motion for
Summary Judgment

PAGE 6 OF 16
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07/23/2015

07/2372015

07/23/2015

07/24/2015

08/20/2015

08/20/2015

08/26/2015

08/31/2015

08/31/2015

08/31/2015

09/08/2015

09/09/2015

09/1472015

09/16/2015

09/23/2015

09/23/2015

09/23/2015

09/23/2015

TWIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2014-2977

@ Memorandum
Memorandum in Support of Defendants’ Joint Motion for Summary Judgment

@ Certificate of Service

Certificate of Service of Affidavit of Ken Stratton in Support of Defendants’ Joint Motion for
Summary Judgment

) Affidavit
Affidavit of Ken Stratton

& Notice of Hearing
@ Notice of Taking Deposition

@ Notice of Hearing

Scanned
Bulk

@ Motion

Plaintiffs’ Motion to Strike the Affidavit Testimony of Ken Stratton

@ Miscellaneous
Plaintiffs’s Opposition to Defendants' Joint Motion for Summary Judgment

&) Affidavit
Affidavit of Dell Jaynes in Support of Plaintiffs’ Opposition to Defendants’ Joint Motion for
Summary Judgment

@ Notice of Taking Deposition
Notice of Deposition of Leslie Preston

Stipulation
Stipulation to Withdraw Defendants’ Joint Motion for Summary Judgment

CANCELED Motion for Summary Judgment (9:30 AM) (Judicial Officer: Bevan, G.
Richard)
Vacated

& Order

Withdrawing Defendants’ Joint Motion for Summary Judgment
@ Notice of Taking Deposition
@ Notice of Taking Deposition
@ Notice of Taking Deposition

@ Notice of Service

PAGE 7 OF 16
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09/23/2015

09/24/2015

09/24/2015

09/29/2015

10/05/2015

10/1312015

10/16/2015

10/20/2015

10/30/2015

11/02/2015

11/04/2015

11/06/2015

11/09/2015

11/30/2015

12/1712015

12/172015

01/04/2016

01/05/2016

TWIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2014-2977

@ Notice of Service

@ Notice of Taking Deposition
Ken Stratton

@ Notice of Taking Deposition
Leslie Preston

@ Notice of Taking Deposition
Ken Stratton - Amended

@ Notice of Taking Deposition
of Shane Ruffing

@ Affidavit of Service
Shane Ruffing, 10/07/2015

@ Stipulation
Stipulation to Extend Pre Trial Deadlines

& Order

Re: Stipulation to Extend Pre Trial Deadlines

& Notice of Taking Deposition
Amended Notice of Deposition of Leslie Preston

& Notice

Notice of Preparation of Transcript and Filing

@ Notice of Taking Deposition
Second Amended Notice of Deposition of Leslie Preston

@ Stipulation
Amended Stipulation to Extend Pre Trial Deadlines

& Order

Re: Amended Stipulation to Extend Pre Trial Deadlines

Notice
of Change of Address and Phone Number

& Witness List
Plaintiffs’ Expert Witness Disclosure

&) Complaint Filed
Third Amended Complaint and Demand for Jury Trial

& Stipulation
Second Amended Stipulation to Extend Pre- Trial Deadlines

m Order

PAGE 8 OF 16
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01/11/2016

01/26/2016

02/01/2016

02/02/2016

02/08/2016

02/08/2016

02/1172016

02/12/2016

02/16/2016

02/16/2016

02/17/2016

02/22/2016

02/22/2016

02/22/2016

02/25/2016

02/26/2016

02/26/2016

TWIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY

CASE No. CV-2014-2977
Re: Second Amended Stipulation to Extend Pre-Trial Deadlines

Notice of Taking Deposition
Notice of Video-Taped Deposition of Slade Rowland

Scanned
Final

Notice of Taking Deposition Duces Tecum
of Scott Kimbrough

Motion to Strike Third Amended Complaint

Status Conference (9:15 AM) (Judicial Officer: Bevan, G. Richard)
Mr. Brady to appear by telephone, calling into the Court at 735-4372

Amended
Amended Notice of Deposition Duces Tecum of Scott Kimbrough

@ Notice of Hearing

Supplemental Suggestions In Support of Defendant Krone, Inc.'s Motion to Strike Third
Amended Complaint

Miscellaneous _
Plaintiffs’ Opposition to Defendant Krone NA's Motion to Strike Plaintiffs’ Third Amended
Complaint

Affidavit
of David W. Lloyd in Support of Plaintiffs’ Opposition to Defendant Krone NA's Motion to
Strike Plaintiffs’ Third Amended Complaint

Witness Disclosure
Disclosure of Defendant/Cross-Claimant Burks Tractor Company, Inc.'s Lay Witnesses

Motion Hearing - Civil (9:00 AM) (Judicial Officer: Bevan, G. Richard)
Mr. Dupont via telephone to the Court at 735-4372

DC Hearing Held: Court Reporter: # of Pages:
Virginia Bailey

Court Minutes

Motion

Defendant Krone's Motion in Limine to Exclude Scott Kimbrough's Opinions

Miscellaneous
Second Supplemental Suggestions in Support of Defendant Krone's Motion to Strike Third
Amended Complaint

Supplemental Brief Filed

PAGE 9 OF 16
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02/29/2016

02/29/2016

02/29/2016

03/01/2016

03/01/2016

03/03/2016

03/04/2016

03/07/2016

03/0772016

03/07/2016

03/09/2016

03/09/2016

03/11/2016

03/11/2016

03/11/2016

03/14/2016

TWwWIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY

CASE No. CV-2014-2977

Plaintiffs’ Supplemental Briefing in Opposition to Defendant Krone NA's Motion to Strike
Plaintiffs’ Third Amended Complaint

@ Witness Disclosure
Disclosure of Defendant Krone NA, Inc.'s Lay and Expert Witnesses

| Witness Disclosure
Disclosure of Plaintiffs’ Lay Witnesses

Notice of Service
of Disclosure of Defendant/Cross-Claimant Burks Tractor Company, Inc.’s Expert Witnesses

Reply
Krone's Sur-Reply to Plaintiffs’ Supplemental Briefing in opposition to Krone's Motion to
Strike Third Amended Complaint

@ Order

Re Motion to Strike
@ Notice of Hearing

@ Miscellaneous
Plaintiffs’ Opposition to the March 3, 2016 Notice of Hearing on Defendant Krone's Motion in
Limine to Exclude Scott Kimbrough's Opionions

™) Pre-trial - Civil (9:30 AM) (Judicial Officer: Bevan, G. Richard)
Also Motion in Limine

DC Hearing Held: Court Reporter: # of Pages:
Virginia Bailey

Court Minutes

@ Motion for Reconsideration
Krone NA's Motion for Reconsideration of Order Denying Krone's Motion to Strike Plaintiffs
Third Amended Complaint

’

Motion
Defendants/Cross-Claimant Burks Tractor Company, Inc. s Joinder of Defendant Krone s
Motion in Limine to Exclude Scott Kimbrough s Opinions

Motion

Krone NA's Motions in Limine
Notice of Hearing

Miscellaneous
Burks Tractor Company Inc. s Joinder of Defendant Krone s Motions in Limine with Regard to
Issues 2, 3,4, 5, 6, and 7

Miscellaneous
Krone NA's Withdrawal Of Its Motion to Reconsider

PAGE 10 OF 16

Printed on 1 0/93;201 6at4:21 PM



TwIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2014-2977

03/16/2016 Motion
Krone NA's Supplemental Motion in Limine

03/16/2016 Amended
Amended Notice of Hearing

031172016 | ') Affidavit
Deposition Designation for Slade Rowland

03/18/2016 Miscellaneous
Plaintiffs’ Opposition to Defendants’ Motion in Limine to Exclude Dr. Scott Kimbrough's
Opinions

03/18/2016 Affidavit
of Dr. Scott Kimbrough in Support of Plaintiffs' Opposition to Motion in Limine to Exclude
Scott Kimbrough's Opinions

03/18/2016 Affidavit
of David W. Lloyd in Support of Plaintiffs’ Opposition to Motion in Limine to Exclude Dr.
Scott Kimbrough's Opinions

03/18/2016 Response
Plaintiffs’ Response and Opposition to Krone NA's Motions in Limine

03/18/2016 Miscellaneous
Plaintiffs’ Rebuttal Expert Witness Disclosure

03/21/2016 Jury Instructions Filed
Plaintiffs’ Proposed Non-Standard Jury Instructions

03/21/2016 Exhibit List
Defendant/Cross-Claimant Burks Tractor Compnay, Inc.'s List of Trial Exhibits

03212016 | T8 Jury Instructions Filed
Burks Tractor's Requested Jury Instructions and Special Verdict

03/21/2016 T Requested Jury Instructions
Krone's Proposed Jury Instructions

03/23/2016 Response
Krone NA's Reply to Plaintiffs’ Opposition to Krone's Motions in Limine

03232016 | %) Response

Krone NA's Reply to Plaintiffs’ Opposition to Krone's Motion in Limine to Exclude Scott
Kimbrough's Opinions

03/24/2016 Motion Hearing - Civil (10:00 AM) (Judicial Officer: Bevan, G. Richard)

03/24/2016 DC Hearing Held: Court Reporter: # of Pages:
Virginia Bailey

03/24/2016 Court Minutes

PAGE 11 OF 16 Printed on 1 0/(;5%0] 6at4:21 PM



03/25/2016

03/29/2016

03/30/2016

03/30/2016

03/30/2016

03/31/2016

03/31/2016

03/31/2016

03/312016

03/31/2016

03/31/2016

03/31/2016

04/01/2016

04/01/2016

04/01/2016

04/01/2016

TWIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2014-2977
@ Order

on Motions in Limine

Answer

Defendant Burks Tractor Company, Inc.'s Answer to Third Amended Complaint, Cross-Claim,
and Demand for Jury Trial

@ Motion

to Strike Defendant Burks' Answers and Affirmative Defenses to Third Amended Complaint

] Affidavit
of David W. Lloyd in Support of Plaintiffs' Motion to Strike Defendant Burks Answer to the
Third Amended Complaint

@ Memorandum
Plaintiffs’ Trial Memorandum Regarding Unconscionable Provisions

@ Memorandum
Opinion and Order on Motion in Limine

@ Memorandum

Defendant Burks’ Brief in Opposition to Plaintiffs' Motion to Strike Defendant Burks' Answers
and Affirmative Defenses to Third Amended Complaint

Memorandum
Defendant Burks' Memorandum Brief in Opposition to Plaintiffs' Trial Memorandum
Regarding Unconscionable Provisions

@ Answer

to Plaintiffs’ Third Amended Complaint - Krone NA's

@ Memorandum

Krone NA's Trial Memorandum in Opposition to Plaintiffs’ Trial Memorandum Regarding
Unconscionable Provisions

Exhibit List
Plaintiffs’

Motion

for Shortening Time - Pl's

@ Amended
Amended Notice of Hearing

@ Motion
to Strike Defendant Krone NA's Answers and Affirmative Defenses to Third Amended
Complaint

Affidavit in Support of Motion
Affidavit of David W. Lloyd in Support of Plaintiffs' Motion to Strike Defendant Krone NA's
Answer to The Third Amended Complaint

Notice of Hearing

PAGE 120F 16
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04/01/2016

04/04/2016

04/05/2016

04/05/2016

04/05/2016

04/05/2016

04/05/2016

04/06/2016

04/06/2016

04/07/2016

04/07/2016

04/08/2016

04/08/2016

04/08/2016

04/08/2016

04/18/2016

04/18/2016

04/18/2016

04/18/2016

04/18/2016

04/18/2016

TwIN FALLS COUNTY DisTRICT COURT

CASE SUMMARY
CASE No. CV-2014-2977

Plaintiff's Requested Jury Instructions
Plaintiffs’ Supplemental

Order

Shortening Time

Jury Trial (8:30 AM) (Judicial Officer: Bevan, G. Richard)
04/05/2016-04/08/2016

DC Hearing Held: Court Reporter: # of Pages:
Virginia Bailey

Court Minutes

&\ Jury Packet
Jury Trial Work Product Documentation- Misc Documents

@ Preliminary Jury Instructions

DC Hearing Held: Court Reporter: # of Pages:
Virginia Bailey

Court Minutes

DC Hearing Held: Court Reporter: # of Pages:
Virginia Bailey

@ Court Minutes

DC Hearing Held: Court Reporter: # of Pages:
Virginia Bailey

@ Court Minutes

@ Final Jury Instructions
@ Verdict form

@ Judgment

Judgment

Order

Granting Motion for Directed Verdict

Dismissed With Prejudice (Judicial Officer: Bevan, G. Richard)
Party (Burks Tractor Company, Inc., An Idaho Corporation)

Dismissed With Prejudice (Judicial Officer: Bevan, G. Richard)
Party (Krone NA, Inc., A Delaware Corporation)

Civil Disposition Entered
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04/20/2016

04/20/2016

04/20/2016

04/20/2016

04/20/2016

04/28/2016

04/28/2016

04/28/2016

04/28/2016

05/02/2016

05/02/2016

05/02/2016

05/09/2016

05/09/2016

05/09/2016

05/12/2016

05/13/2016

TwIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2014-2977
Memorandum of Costs & Attorney Fees
Defendant Burks
Affidavit

of Michael G. Brady in Support of Defendant Burks' Memorandum of Costs

Affidavit
of Michael G. Brady in Support of Defendant Burks' Award of Attorney Fees

Affidavit
of Timothy J. Stover in Support of Defendant Burks' Award of Attorney Fees

Memorandum
Defendant Burks’ Memorandum in Support of an Award of Attorney Fees

Motion

Defendant Krone's Motion for Costs and Attorney's Fees Claimed

Memorandum
in Support of Defendant Krone's Motion for Costs and Attorney's Fees Claimed

Affidavit
of Benjamin J. Cluff in Support of Defendant Krone's Motion for Costs and Attorney's Fees
Claimed

Affidavit
of Philip R. Dupont in Support of Defendant Krone's Motion for Costs and Attorney's Fees
Claimed

@ Notice of Hearing

Motion

Plaintiffs’ Motion for Reconsideration and for New Trial

Memorandum In Support of Motion
Jor Reconsideration and for New Trial - Plaintiffs’'

@ Amended
Amended Notice of Hearing

Notice of Hearing

Motion
Plaintiffs’ Motion to Disallow Some or All of the Costs and Opposition to Defendant Krone's
Motion for Costs and Attorney Fees Claimed

@ Memorandum In Support of Motion
to Disallow Some or All of the Costs and Opposition to Defendant Krone's Motion for Costs
and Attorney Fees Claimed

Memorandum
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05/16/2016

05/26/2016

05/26/2016

05/31/2016

05/31/2016

05/31/2016

06/08/2016

06/13/2016

06/14/2016

06/24/2016

07/07/2016

07/08/2016

07/08/2016

07/12/2016

07/28/2016

07/29/2016

07/29/2016

07/29/2016

08/03/2016

TWwWIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-2014-2977

Burks’ Memorandum in Opposition to Plaintiffs' Motion for Reconsideration and for New Trial

-1 Response
Defendant Krone NA's Response to Plaintiffs' Motion for New Trial

Response
Defendant Krone NA'S Reply in Support of its Motion for Attorneys’ Fees and Costs

15 Atfidavit
of Stephen C. Smith in Support of Defendant Krone NA'S Motion for Attorneys’ Fees and Costs

@ Motion for Reconsideration (8:45 AM) (Judicial Officer: Bevan, G. Richard)
45 minutes - Various Motions - Mr. Saetrum to intiate the call.

DC Hearing Held: Court Reporter: # of Pages:
Virginia Bailey

Court Minutes

%] Notice of Hearing
on Defendant Krone's Motion for Costs and Attorney's Fees Claimed

@ Order

Denying Plaintiffs’ Motion for Reconsider and for New Trial

Motion Hearing (10:30 AM) (Judicial Officer: Bevan, G. Richard)

Decision or Opinion
Memorandum Decision Re: Plaintiffs’ Motion for Reconsideration and for New Trial

‘ Decision or Opinion

Memorandum Decision Re: Burks Tractor Company's Request for Costs and Attorney Fees

Notice of Appeal

Appeal Filed in Supreme Court

g Judgment
Amended

&) Clerk's Certificate of Appeal

Decision or Opinion

Memorandum Decision Re: Krone NA, Inc.'s Motion for Attorney's Fees

@ Motion

to Stay Execution of Amended Judgment

Memorandum
in Support of Motion to Stay Execution of Amended Judgment

Judgment
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TWwIN FALLS COUNTY DISTRICT COURT

CASE SUMMARY

CASE No. CV-2014-2977
Amended

08/22/2016 Supreme Court Document Filed-Misc

Notice of Appeal - Transcripts Requested **Set Due Date - Transcripts (Reporter’s Lodging
date is 10-11-16) and Clerk's Record Due 11-15-16**

DATE FINANCIAL INFORMATION

Defendant Krone NA, Inc., A Delaware Corporation

Total Charges 136.00
Total Payments and Credits 136.00
Balance Due as of 10/3/2016 0.00
Cross Claimant Burks Tractor Company, Inc., An Idaho Corporation

Total Charges 136.00
Total Payments and Credits 136.00
Balance Due as of 10/3/2016 0.00
Other Party Unknown Payor

Total Charges 9.00
Total Payments and Credits 9.00
Balance Due as of 10/3/2016 0.00
Plaintiff Western Community Insurance Company

Total Charges 353.00
Total Payments and Credits 353.00
Balance Due as of 10/3/2016 0.00
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Rodney R. Saetrum, ISBN: 2921

David W. Lloyd, ISBN: 5501 0ib UL 22 AMIO: 1
SAETRUM LAW OFFICES N

P.O. Box 7425 I e
Boise, Idaho 83707 Ps -

Telephone: (208) 336-0484 e
Fax: (208) 336-0448
Email: general@saetrumlaw.com
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

WESTERN COMMUNITY INSURANCE Case No. CV—I‘-\-’M11
COMPANY, as Subrogee of DNJ, INC., Subrogor,
an Idaho Corporation, COMPLAINT AND
DEMAND FOR JURY
Plaintiffs, TRIAL
V.

BURKS TRACTOR COMPANY, INC, an Idaho
Corporation, and KRONE NA, INC., a Delaware
Corporation,

Defendants.

Plaintiff, Western Community Insurance Company, as Subrogee of DNJ, Inc., Subrogor,
have and for a cause of action against Defendants, Burks Tractor Company, Inc. and Krone NA,
Inc., hereby Complain and allege as follows:

PARTIES, JURISDICTION AND VENUE
L

At all times relevant hereto, Plaintiff Western Community Insurance Company (“Plaintiff

Western Community”) was and is an insurance company licensed to do business in the State of
Idaho. Plaintiff Western Community is the Subrogee of rights to recover against Defendant Burks
Tractor Company, Inc. (“Burks Tractor Company”), and Defendant Krone NA, Inc. (“Krone NA”)
under the provisions of its Insurance Policy Number 08-829801-01 with Subrogor, DNJ, Inc.
(“DNJ”).

COMPLAINT AND DEMAND FOR JURY TRIAL -1
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I

At all times relevant hereto, DNJ was and is an Idaho corporation established within the
laws of the State of Idaho and registered with the Idaho Secretary of State’s Office with its
principle place of business in Buhl, Idaho.

II.

At all times relevant hereto, Defendant Burks Tractor Company, was and is an Idaho
corporation established within the laws of the State of Idaho and registered with the Idaho
Secretary of State’s Office with its principle place of business in Twin Falls, Idaho.

Iv.

At all times relevant hereto, Defendant Krone NA, was a corporation established within the
laws of the State of Delaware with its principle place of business in Memphis, Tennessee and was
acting under a Certificate of Authority to transact business in Idaho issued by the Idaho Secretary
of State’s Office.

V.
Jurisdiction is proper in this Court as the amount sought by Plaintiff exceeds $10,000.00.
VL

Venue is proper in this County in that Defendant, Burks Tractor Company has its principle
place of business in this County and the cause of action arose in this County. (IDAHO CODE §§
5-404 and 48-608(3))

VIL

Venue is proper in this County in that Defendant Krone NA was transacting business in
this County and Plaintiff’s causes of action arose in this County. IDAHO CODE §§ 5-404 and
48-608(3))

GENERAL ALLEGATIONS
VIIL.

On September 12, 2012, DNJ executed a Purchaser’s Order for Equipment (“Purchase
Order”) which included the purchase of a 2012 Krone X 1100 Forage Chopper (“Krone Chopper™)
from Defendant Burks Tractor Company. The Purchase Order was a contract for the sale of goods
and identified the Krone Chopper by its Vin Number 841659. Under the terms of the Purchase
Order, the purchase price of the Krone Chopper was $457,529.00.

COMPLAINT AND DEMAND FOR JURY TRIAL -2
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IX.

Prior to the purchase of the Krone Chopper, DNJ, had previously purchased a similar
Krone forage chopper from Defendant Burks Tractor Company. As part of its regular use of the
previously purchased Krone forage chopper, DNJ had been forced to install a metal shield over the
fuel tanks to prevent heated chaff and debris from burning through the fuel tanks.

X.

During discussions with Defendant Burks Tractor Company representative, Les Preston,
prior to the purchase of the Krone Chopper, DNIJ representative, Dell Jaynes, advised Mr. Preston
that he had been the forced to install a metal shield over the fuel tanks of the previously purchased
Krone forage chopper to prevent heated chaff and debris from burning through the fuel tanks. Mr.
Preston was familiar with the type of business run by DNJ, including the fact that the DNJ used its
Krone choppers as part of its custom farming business, as well as the operating conditions that the
Krone Chopper would be used under.

XI.

After being advised by Mr. Jaynes that he had been the forced to install a metal shield over
the fuel tanks of the previously purchased Krone forage chopper to prevent heated chaff and debris
from burning through the fuel tanks and based on his knowledge of the operating conditions that
the Krone Chopper would be used under, Mr. Preston recommended that DNJ purchase the Krone
Chopper.

XII.

The Krone Chopper was covered by a manufacturer’s New Equipment Limited Warranty
(“New Equipment Warranty”) warranting that the Krone Chopper was free from defects in both
material and workmanship. By its express terms, the New Equipment Warranty provided warranty
coverage for one (1) year or one season after the date of delivery.

XII1.

At the time it purchased the Krone Chopper, DNJ also purchased a manufacturer’s Krone
North America Crown Guarantee (“Extended Warranty”) for the price of $20,447.00. By its
express terms, the Extended Warranty provided coverage for the entire Krone Chopper for a period
of two (2) years from the date of purchase, and covering the drive train of the Krone Chopper for

an additional one (1) year.

COMPLAINT AND DEMAND FOR JURY TRIAL -3
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XIV.

On or about October 15, 2012, the defective fuel tanks of the Krone Chopper caused a fire
(“October 15, 2012 fire™) to ignite just below the engine compartment of the Krone Chopper. The
October 15, 2012 fire spread from the fuel tanks and ultimately engulfed the entire Krone Chopper.
The October 15, 2012 fire resulted in the complete loss and destruction of the Krone Chopper.

XV.
At the time of the October 15, 2012 fire, the value of the Krone Chopper was
approximately $440,779.00.
CAUSES OF ACTION
FIRST CAUSE OF ACTION-BREACH OF EXPRESS WARRANTIES
(Against Defendant Krone NA)
XVIL

Plaintiff Western Community repleads and realleges paragraphs I-XV, as if fully set forth
herein.

XVII.

Under the terms of the New Equipment Warranty, Defendant Krone NA agreed and
warranted that it would repair or replace-any part of the Krone Chopper that showed evidence of
defect or improper workmanship.

XVIIL

Under the terms of the Extended Warranty, Defendant Krone NA agreed and warranted
that it would repair or replace any covered parts of the Krone Chopper that were determined to -
have failed due to a mechanical breakdown or other failure and restore the Krone Chopper to its
pre-loss condition.

XIX.

The October 15, 2012 fire was due to a defect in the material and workmanship and/or a

mechanical breakdown or failure of the fuel tanks of the Krone Chopper.
XX.

Defendant Krone, NA breached its duties and obligations under the terms of the New

Equipment and Extended Service Warranties by failing to replace the damaged parts of the Krone

Chopper and by failing to repair and restore the Krone Chopper to its pre-loss condition.

COMPLAINT AND DEMAND FOR JURY TRIAL - 4
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XXI.

Plaintiff Western Community provided insurance coverage to Subrogor DNJ under Policy
No. 08-829801-01 for the value of the Krone Chopper at the time of its loss. Under the terms of
Policy No. 08-829801-01, Subrogor DNJ, has been compensated in the amount of $440,779.00 for
its October 15, 2012 loss of the Krone Chopper. Plaintiff Western Community is subrogated and
entitled to collect these sums from Defendant Krone, NA based on Defendant Krone NA’s breach
of its duties and obligations under the terms of the New Equipment and Extended Service
Warranties.

SECOND CAUSE OF ACTION: BREACH OF OBLIGATION OF GOOD FAITH
(Against Defendant Krone NA)
XXIIL.

Plaintiff Western Community repleads and realleges paragraphs I-XXI, as if fully set forth
herein.

XXIII.

Pursuant to Idaho Code § 28-1-304 the New Equipment and Extended Warranties were
contracts and contained the respective duties and obligations of the parties to these contractual
agreements. Both the New Equipment and Extended Warranties, therefore, imposed an obligation
of good faith in the performance and enforcement of the warranty provisions on Defendant Krone,
NA.

, XXIV.

In addition to its failure to replace the damaged parts of the Krone Chopper and to repair
and restore the Krone Chopper to its pre-loss condition as required by the New Equipment and
Extended Warranties, Defendant Krone NA breached its obligation of good faith to DNJ by
instructing Defendant Burks Tractor Company not to file or otherwise submit a warranty claim on
behalf of DNJ as a result of its loss of the Krone Chopper.

XXV.

By refusing to allow Defendant Burks Tractor Company to submit, or to otherwise
consider a warranty claim under the New Equipment and Extended Warranties for the
replacement, repair and restoration of the Krone Chopper, Defendant Krone NA breached its

obligation of good faith in its performance and enforcement of the New Equipment and Extended

COMPLAINT AND DEMAND FOR JURY TRIAL - §
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Warranties.
XXVIL
Plaintiff Western Community provided insurance coverage to Subrogor DNJ under Policy
No. 08-829801-01 for the value of the Krone Chopper at the time of its loss. Under the terms of
Policy No. 08-829801-01, Subrogor DNJ has been compensated in the amount of $440,779.00 for
its October 15, 2012 loss of the Krone Chopper. Plaintiff Western Community is subrogated and
entitled to collect these sums from Defendant Krone, NA based on Defendant Krone NA’s breach
of its obligation of good faith in the performance and enforcement of the New Equipment and
Extended Service Warranties.
THIRD CAUSE OF ACTION: VIOLATION OF IDAHO CONSUMER PROTECTION
ACT § 48-603(5)
(Against Defendants Krone NA and Burks Tractor Company)
XXVIL
Plaintiff Western Community repleads and realleges paragraphs I-XXVI, as if fully set
forth herein.
XXVIIL
Idaho Code § 48-603(5) prohibits the use of unfair or deceptive acts or practices in the
conduct of any trade or commerce when the person knows, or in the exercise of due care should
know, that they are representing goods as having characteristics, uses or benefits that they do not
have.
XXIX.

Defendants Krone NA and Burks Tractor Company represented that the New Equipment
and Extended Warranties would provide for the replacement of the damaged parts and the repair
and restoration of the Krone Chopper to its pre-loss condition. By representing that the New
Equipment and Extended Warranties would provide for the replacement of the damaged parts and
the repair and restoration of the Krone Chopper to its pre-loss condition when they knew, or in the
exercise of due care, should have known that they would not, Defendants Krone NA and Burks
Tractor Company violated Idaho Code §48-603(5) by using unfair methods and practices during
the sale of the Krone Chopper to DNJ.

COMPLAINT AND DEMAND FOR JURY TRIAL - 6
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XXX.

Despite being advised by Mr. Jaynes that he had been the forced to install a metal shield
over the fuel tanks of the previously purchased Krone forage chopper to prevent heated chaff and
debris from burning through the fuel tanks and his own knowledge of the operating conditions that
the Krone Chopper would be used under, Mr. Preston, on behalf of Defendant Burks Tractor
Company, recommended that DNJ purchase the Krone Chopper. By doing so, Defendant Burks
Tractor Company violated Idaho Code § 48-603(5) by representing the Krone Chopper as having
characteristics, uses or benefits sufficient for DNJ’s intended use of the Krone Chopper when it did
not.

XXXI

Pursuant to Idaho Code §48-608, Plaintiff DNJ suffered an ascertainable loss of money as a
result of the use and employment by Defendants Krone NA and Burks Tractor Company of the
above referenced methods, acts, or practices and its entitled to bring this action to recover actual
damages in the amount of $440,779.00

XXXII.

Plaintiff Western Community Insurance Company provided insurance coverage to
Subrogor DNJ under Policy No. 08-829801-01 in the amount of $440,779.00 for the value of the
Krone Chopper at the time of its loss. Under the terms of this Policy, Plaintiff Western Community
is subrogated and entitled to collect these sums from Defendants based on Defendants’ violations
of the Idaho Consumer Protection Act.

FOURTH CAUSE OF ACTION: VIOLATION OF IDAHO CONSUMER PROTECTION
ACT § 48-603(7)
(Against Defendants Krone NA and Burks Tractor Company.)
XXXIIILL

Plaintiff Western Community repleads and realleges paragraphs I-XXXII, as if fully set
forth herein.

XXXIV.

Idaho Code §48-603(7) prohibits representing goods are of a particular standard, quality or
grade if they are another.

COMPLAINT AND DEMAND FOR JURY TRIAL -7
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XXXV.

By representing that the Krone Chopper would be free from defects in the material and
workmanship and that the New Equipment and Extended Warranties would provide for the
replacement of the damaged parts and the repair and restoration of the Krone Chopper to its
pre-loss condition when they would not, Defendants violated Idaho Code §48-603(7) by
representing the Krone Chopper and Warranties were of a particular standard, quality or grade
when they were not.

XXXVI.

Despite being advised by Mr. Jaynes he had been the forced to install a metal shield over
the fuel tanks of the previously purchased Krone forage chopper to prevent heated chaff and debris
from burning through the fuel tanks and his own knowledge of the operating conditions that the
Krone Chopper would be used under, Mr. Preston, on behalf of Defendant Burks Tractor
Company, recommended that DNJ purchase the Krone Chopper. By doing so, Defendant Burks
Tractor Company violated Idaho Code §48-603(7) by representing that the Krone Chopper was of
a particular standard, quality or grade sufficient for DNJ’s intended use of the Krone Chopper
when it was not.

XXXVIL

Pursuant to Idaho Code §48-608, Plaintiff DNJ suffered an ascertainable loss of money as a
result of the use and employment by Defendants Krone NA and Burks Tractor Company of the
above referenced method, acts, or practices and its entitled to bring this action to recover actual
damages in the amount of $440,779.00

XXXVIIL.

Plaintiff Western Community Insurance Company provided insurance coverage to
Subrogor DNJ under Policy No. 08-829801-01 in the amount of $440,779.00 for the value of the
Krone Chopper at the time of its loss. Under the terms of this Policy, Plaintiff Western Community
is subrogated and entitled to collect these sums from Defendants based on Defendants’ violations
of the Idaho Consumer Protection Act.

ATTORNEY'’S FEES
Plaintiff Western Community Insurance Company has been required to retain the services

of Saetrum Law Offices in order to prosecute this action and is entitled to an award of its
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reasonable attorney’s fees and costs of suit pursuant to Idaho Code §§§ 12-121, 12-120(3), and/or
48-608(5) and I.R.C.P. 54(d) and (e).

PRAYER FOR RELIEF

WHEREFORE, Plaintiff Western Community prays for judgment against Defendants
Krone NA and Burks Tractor Company as follows:

1. For damages in the amount of $440.779.00 as paid by Plaintiff Western Community
Insurance Company under DNJ, Inc.’s Insurance Policy with Plahltiff ;

2. For interest on said amount from October 15, 2012; and

3. For reasonable attorneys fees in the amount of $15,000.00 if this matter is taken by
default or in such greater amount as established by the evidence if this matter is contested; and

4. For such other and further relief as this court deems just and proper in the premises.

DATED this 21% day of July, 2014.
SAETRUM LAW OFFICES

By %)1[\/1

(ﬁawd W. LI ﬁ
Attorneys for Plaintiffs

DEMAND FOR JURY TRIAL
COMES NOW, Plaintiffs above-named, and hereby demand a jury trial pursuant to Rule
38(b) of the Idaho Rules of Civil Procedure.

DATED this 21* day of July 2014.
SAETRUM LAW OFFICES

. @«%o&m@

,/Dawd W. LIT
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BRADY LAW, CHARTERED
Michael G. Brady, ISB #1293
St. Mary’s Crossing

2537 W. State Street, Suite 200
Boise, ID 83702

TELEPHONE: (208) 345-8400
FACSIMILE: (208) 322-4486

Attorneys for Defendant/Cross-Claimant
Burks Tractor Company, Inc.

ORIGINAL

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

WESTERN COMMUNITY INSURANCE
COMPANY, as Subrogee of DNJ, INC.,
Subrogor, an Idaho corporation,

Plaintiff,
.

BURKS TRACTOR COMPANY, INC., an
Idaho Corporation, and KRONE NA, INC,, a
Delaware Corporation,

Defendants.

BURKS TRACTOR COMPANY, INC., an
Idaho corporation,

Cross-Claimant,
V.
KRONE NA, INC., a Delaware corporation,

Cross-Defendant.

Case No. CV-14-2977
Judge G. Richard Bevan
ANSWER TO COMPLAINT, CROSS-

CLAIM, AND DEMAND FOR JURY
TRIAL

ANSWER TO COMPLAINT, CROSS-CLAIM, AND DEMAND FOR JURY TRIAL - Page 1

0161.0019
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ANSWER
DEFENDANT BURKS TRACTOR COMPANY, INC. (“Burks”), by and through its
attorneys of record, Brady Law, Chartered, as and for an Answer to Plaintiff’s Complaint, pleads
and alleges as follows:
First Defense
1. Burks denies each and every allegation contained in Plaintiff’s Complaint, unless
expressly and specifically hereinafter admitted.

Parties, Jurisdiction and Venue

1. With regard to Paragraph I of Plaintiff’s Complaint, Burks admits that Plaintiff
Western Community Insurance Company (“Western Community”) was an is an insurance
company licensed to do business in the state of Idaho, but is without knowledge or information
sufficient to form a belief as to the remaining allegations contained therein, and therefore denies
the same.

2. With regard to Paragraphs II, III and IV of Plaintiff’s Complaint, Burks admits
each and every allegation contained therein.

3. With regard to Paragraph V of Plaintiff’s Complaint, Burks admits that
jurisdiction is proper in this Court.

4, With regard to Paragraphs VI and VII of Plaintiff’s Complaint, Burks admits that
venue is proper in Twin Falls County, Idaho.

General Allegations

1. With regard to Paragraph VIII of Plaintiff’s Complaint, Burks admits each and
every allegation contained therein.

2. With regard to Paragraph IX of Plaintiff’s Complaint, Burks admits that DNJ had
previously purchased a Krone Chopper from Burks, and is without knowledge or information
sufficient to form a belief as to the truth of the remaining allegations contained therein, and
therefore denies the same.

3. With regard to Paragraphs X and XI of Plaintiff’s Complaint, Burks denies each
and every allegation contained therein.

4. With regard to Paragraph XII of Plaintiff’s Complaint, Burks admits that the

ANSWER TO COMPLAINT, CROSS-CLAIM, AND DEMAND FOR JURY TRIAL - Page 2
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Krone Chopper was covered by a Krone New Equipment Limited Warranty (“New Equipment
Warranty), which Krone New Equipment Warranty provided warranty coverage as stated
therein, and denies each and every other allegation contained therein.

5. With regard to Paragraph XIII of Plaintiff’s Complaint, Burks admits that the
Krone Chopper was covered by a Krone North America Crown Guarantee (“Extended
Warranty™) which provided warranty coverage as provided therein, and denies each and every
other allegation contained therein.

6. With regard to Paragraph XIV of Plaintiff’s Complaint, Burks admits that on or
about October 15, 2012, the Krone Chopper was damaged by a fire, and denies each and every
other allegation contained therein.

7. With regard to Paragraph XV of Plaintiff’s Complaint, Burks is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies the same.

First Cause of Action — Breach of Express Warranties
(Against Defendant Krone)

8. With regard to Paragraph XVI of Plaintiff’s Complaint, Burks repeats and

realleges each and every admission, denial and defense pled in answering the foregoing
paragraphs of Plaintiff’s Complaint as if fully set forth herein.

9. With regard to Paragraph XVII, XVIII, XIX, and XX of Plaintiff’s Complaint,
only allegations against Defendant Krone are alleged therein, which do not require an answer by
Burks; however, to the extent that factual allegations are contained therein against Burks, all
such allegations are denied.

10.  With regard to Paragraph XXI of Plaintiff’s Complaint, Burks is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies the same.

Second Cause of Action — Breach of Obligation of Good Faith
(Against Defendant Krone)

11.  With regard to Paragraph XXII of Plaintiff’s Complaint, Burks repeats and

realleges each and every admission, denial and defense pled in answering the foregoing
paragraphs of Plaintiff’s Complaint as if fully set forth herein.
12.  With regard to Paragraphs XXIII, XXIV, and XXV of Plaintiff’s Complaint, only

ANSWER TO COMPLAINT, CROSS-CLAIM, AND DEMAND FOR JURY TRIAL - Page 3
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allegations against Defendant Krone are alleged therein, which do not require an answer by
Burks; however, to the extent that factual allegations are contained therein against Burks, all
such allegations are denied.

13.  With regard to Paragraph XXVI of Plaintiff’s Complaint, Burks is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies the same.

Third Cause of Action — Violation of Idaho Consumer Protection Act § 48-603(5)
(Against Defendants Krone and Burks)

14.  With regard to Paragraph XXVII of Plaintiff’s Complaint, Burks repeats and

realleges each and every admission, denial and defense pled in answering the foregoing
paragraphs of Plaintiff’s Complaint as if fully set forth herein.

15.  With regard to Paragraph XXVIII of Plaintiff’s Complaint, only legal conclusions
are set forth therein, which do not require an answer by Burks; however, to the extent that factual
allegations are contained therein against Burks, denies the same.

16.  With regard to Paragraph XXIX of Plaintiff’s Complaint, Burks alleges that the
Krone New Equipment Warranty and the Krone Extended Warranty were issued by, and the sole
responsibility of Krone, which warranties speak for themselves, and Burks denies each and every
other allegation contained therein.

17.  With regard to Paragraph XXX of Plaintiff’s Complaint, Burks denies each and
every allegation contained therein.

18.  With regard to Paragraph XXXI of Plaintiff’s Complaint, Burks denies each and
every allegation contained therein.

19.  With regard to Paragraph XXXII of Plaintiff’s Complaint, Burks is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore, denies the same.

Fourth Cause of Action — Violation of Idaho Consumer Protection Act § 48-603(7)
(Against Defendants Krone and Burks)

20.  With regard to Paragraph XXXIII of Plaintiff’s Complaint, Burks repeats and

realleges each and every admission, denial and defense pled in answering the foregoing
paragraphs of Plaintiff’s Complaint as if fully set forth herein.
1. With regard to Paragraph XXXIV of Plaintiff’s Complaint, only legal conclusions
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are set forth therein, which do not require an answer by Burks; however, to the extent that factual
allegations are contained therein against Burks, denies the same.

2. With regard to Paragraphs XXXV, XXXVI, and XXXVII of Plaintiff’s
Complaint, Burks denies each and every allegation contained therein.

21.  With regard to Paragraph XXXVIII, Burks is without knowledge or information
sufficient to form a belief as to the truth of the allegations contained therein, and therefore denies
the same.

Second Defense

Western Community, as the subrogee of DNJ, is subject to all the admissions, denials and
defenses pled in this Answer.

Third Defense

Plaintiff’s damages, if any, were caused by the negligence, fault or responsibility of DNJ.
Fourth Defense

Plaintiff’s damages, if any, were caused by accident, misuse, and/or negligence of DNJ.
Fifth Defense
Plaintiff’s damages, if any, were caused by changes, alterations or modifications of the
Krone Chopper by DNJ not authorized by Krone or Burks.
Sixth Defense
Plaintiff’s damages, if any, were caused by the abuse, misuse, or lack of maintenance of
the Krone Chopper by DNJ.

Seventh Defense

Burks made no representations or warranties, express or implied, to DNJ, including the
implied warranties of merchantability or fitness regarding the Krone Chopper.
Eighth Defense
Burks did not have a reasonable opportunity to inspect the Krone Chopper in a manner
that would, or should, in the exercise of reasonable care, reveal the existence of the defective
condition alleged in the Complaint.

Ninth Defense

Burks did not have knowledge or reason to know of the defective condition of the Krone

Chopper alleged in the Complaint.
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Tenth Defense

Prior to the sale of the Krone Chopper to DNJ, Burks did not alter, modify or install any
part or component of the Krone Chopper alleged to be defective in the Complaint.

Eleventh Defense

Burks did not provide any plans or specifications to Krone for the manufacture of the
Krone Chopper.
Twelfth Defense
Plaintiff’s claims are barred in whole, or in part, by the economic loss rule.

Thirteenth Defense

Western Community, as the subrogee of DNJ, is not entitled to bring claims under the
Idaho Consumer Protection Act, Idaho Code Title 48, Chapter 6, because it has no standing, is
not a purchaser, and is not a legal entity entitled to bring an Idaho Consumer Protection Act
claim against Burks.

Fourteenth Defense

A mere breach of contract claim is not unfair or deceptive, absent substantial aggravating
circumstances. Egregious or aggravating circumstances must be alleged in the Complaint before
the provisions of the Idaho Consumer Protect Act may take effect.

Fifteenth Defense

Plaintiff’s claims are barred by the Idaho Product Liability Reform Act, Idaho Code

Title 6, Chapter 14.

Sixteenth Defense

All representations made by Burks to DNJ regarding the sale of the Krone Chopper were
included in a written contract that became the entire agreement between the parties.

Seventeenth Defense

DNIJ did not rely on any representations made by Burks regarding the Krone Chopper that
were not included in the written contract between Burks and DNJ.
Prayer For Relief
WHEREFORE, Burks prays for judgment as follows:
1. That Plaintiff’s Complaint be dismissed with prejudice and that Plaintiff take

nothing thereunder.
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2. That Burks be awarded attorney fees pursuant to Idaho Code §§ 12-120(3), 12-
121, and 48-608(5).
3. That Burks be awarded costs and disbursements necessarily incurred in defending
this action pursuant to Idaho Rules of Civil Procedure, Rule 54.
4. For such other and further relief as the Court may deem just and proper.
CROSS-CLAIM

Defendant/Cross-Claimant Burks Tractor Company, Inc. (“Burks™), as and for a cross-

claim against Defendant/Cross-Defendant Krone NA, Inc. (“Krone”), pleads and alleges as
follows:
Parties

1. Burks was and is an Idaho corporation, organized and existing under the laws of
the state of Idaho, with its principal place of business in Twin Falls, Idaho.

2. Krone NA, Inc., was and is a Delaware corporation, organized and existing under
the laws of the state of Delaware, with its principal place of business in Memphis, Tennessee,
and licensed to transact business in the state of Idaho.

Jurisdiction and Venue

1. Jurisdiction and venue are proper in this Court.
General Allegations
1. Krone manufactured a 2012 Krone X 1100 Forage Chopper (“Krone Chopper™),
serial number 841659.
2. Burks is an authorized Krone dealer in the state of Idaho.
3. On September 12, 2012, DNJ, Inc. (“DNJ”) executed a Purchaser’s Order and

Addendum to purchase the Krone Chopper from Burks.

4. The Krone Chopper was covered by a Krone New Equipment Limited Warranty
(“New Equipment Warranty”) and a Krone North America Crown Guarantee (“Extended
Warranty”) issued by Krone for delivery by Burks to DNJ.

5. Incident to the sale of the Krone Chopper by Burks to DNJ, Burks made no
representations or warranties, express or implied, to DNJ, including the implied warranties of
merchantability or fitness regarding the Krone Chopper.

6. On or about October 15, 2012, the Krone Chopper was damaged in a fire.

ANSWER TO COMPLAINT, CROSS-CLAIM, AND DEMAND FOR JURY TRIAL - Page 7
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7. On July 22, 2014, Plaintiff filed a Complaint against Burks and Krone, alleging
that the October 15, 2012 fire was due to a defect in the materials and workmanship and/or a
mechanical breakdown or failure of the fuel tanks of the Krone Chopper.

First Cause of Action
(Indemnity)

1. Burks repeats and realleges each and every allegation set forth in paragraphs 1
through 7, as if fully set forth herein.

2. Pursuant to Idaho Code § 6-1407(2), the defense and indemnity of Burks in this
action was tendered to Krone.

3. Idaho Code § 6-1407(1) provides that product sellers (Burks) other than

manufacturers (Krone) shall not be subject to liability in circumstances where Burks did not have

a reasonable opportunity to inspect the Krone Chopper in a manner that would or should, in the
exercise of reasonable care, reveal the existence of the alleged defective condition.

4. Burks made no express or implied warranties to DNJ concerning the design or
manufacture of the Krone Chopper; an inspection of the Krone Chopper by Burks would not
have revealed or discovered the alleged defect; Burks had no reason to know of the alleged
defect; and Burks did not alter, modify or install the fuel tanks on the Krone Chopper alleged to
be defective in the Complaint.

5. Krone has failed to accept the tender of defense from Burks and agree to
indemnify Burks for reasonable attorney fees and costs incurred by Burks in defending the action
and/or to indemnify Burks for any judgment rendered against Krone, for which Burks may be
legally liable.

6. Pursuant to Idaho Code § 6-1407(1) and (2), Burks is entitled to a defense from
Krone, and indemnity for reasonable attorney fees and costs incurred by Burks in defending this
action, and indemnity for any judgment rendered against Krone for which Burks may be held
liable.

Prayer
WHEREFORE, Burks prays for judgment against Krone as follows:
1. To indemnify Burks for reasonable attorney fees and costs incurred by Burks in

defending the Complaint and prosecuting this Cross-Claim.

ANSWER TO COMPLAINT, CROSS-CLAIM, AND DEMAND FOR JURY TRIAL - Page 8
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2. To indemnify Burks for any judgment rendered against Krone for which Burks
may be held liable.
3. For attorney fees incurred in defending the Complaint and prosecuting this Cross-

Claim pursuant to Idaho Code §§ 12-120(3) and 6-1407(2).

4. For costs and disbursements incurred in defending the Complaint and prosecuting
this Cross-Claim pursuant to Idaho Rules of Civil Procedure, Rule 54 and Idaho Code § 6-
1407(2).

5. For such other and further relief as the Court may deem just and proper.

DEMAND FOR JURY TRIAL

Burks hereby demands a jury trial pursuant to Idaho Rules of Civil Procedure,
Rule 38(b).

DATED this Z-Z-day of October, 2014.

BRADY LAW, CHARTERED

By: Michael G. Brady, \
Attorneys for Defendant

Burks Tractor Company, Inc.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 2 Ld'ay of C@c@ééﬂﬂ,u,/l/caused a true and

correct copy of the foregoing document to be served upon the following person(s) in the

following manner:

Rodney R. Saetrum [x] U.S. Mail, Postage Prepaid

David W. Lloyd [ 1] Express Mail

SAETRUM LAW OFFICES [ 1 Hand Delivery

P.O. Box 7425 [1 Facsimile Transmission

Boise, ID 83707 [ 1 Federal Express

FAX (208) 336-0448 [x]  Electronic Mail

general(@saetrumlaw.com

Attorneys for Plaintiff

David A.Coleman [x] U.S. Mail, Postage Prepaid

Benjamin J. Cluff [1] Express Mail

COLEMAN, RITCHIE & CLUFF [ 1 Hand Delivery

P.O. Box 525 [] Facsimile Transmission

Twin Falls, ID 83303 [1] Federal Express

FAX (208) 734-3983 [x]  Electronic Mail

david@crctflaw.com

ben@crctflaw.com

Attorneys for Defendant Krone NA, Inc.

Philip R. Dupont [x] U.S. Mail, Postage Prepaid

Sandberg, Phoenix & Von Gontard, P.C. [1 Express Mail

7450 West 130" St., Ste 140 [ 1 Hand Delivery

Overland Park, KS 66213 [ 1 Facsimile Transmission

pdupont@sandbergphoenix.com [1 Federal Express

Attorneys for Defendant Krone NA, Inc. [x] Electronic Mail

A

Michael G.\Brady N
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Benjamin Cluff (#6197)
David A. Coleman (#5742)

COLEMAN, RITCHIE & CLUFF

P.O. Box 525

Twin Falls, ID 83303
Telephone: 208-734-1224
Fax: 208-734-3983

Philip R. DuPont

(Pro Hac Vice Admission Pending)

SANDBERG PHOENIX & VON GONTARD P.C.

7450 West 130th Street
Suite 140

Overland Park, Kansas 66213-2659
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

WESTERN COMMUNITY INSURANCE
COMPANY, As Subrogee of DNJ, INC.
Subrogor, an Idaho Corporation,

Plaintiff,

V.

BURKS TRACTOR COMPANY, INC,, an
Idaho Corporation, and KRONE NA, INC., a

Delaware Corporation

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-14-2977

DEFENDANT KRONE’S ANSWER
TO DEFENDANT BURKS’S
CROSS-CLAIM

Parties

1. Defendant Krone admits the allegations in Paragraph 1 of Defendant Burks’s cross-claim.

2. Defendant Krone admits the allegations in Paragraph 2 of Defendant Burks’s cross-claim.

DEFENDANT KRONE’S ANSWER TO DEFENDANT BURKS’S CROSS-CLAIM - 1
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Jurisdiction and Venue
1. Defendant Krone admits the allegations in Paragraph 1 of Defendant Burks’s cross-claim.
General Allegations

1. Defendant Krone denies the allegations in Paragraph 1 of Defendant Burks’s cross-claim.

2. Defendant Krone admits the allegations in Paragraph 2 of Defendant Burks’s cross-claim.

3. Defendant Krone admits the allegations in Paragraph 3 of Defendant Burks’s cross-claim.

4, Defendant Krone admits the allegations in Paragraph 4 of Defendant Burks’s cross-claim.

5. Defendant Krone is without sufficient information to answer the allegations in paragraph
5 of Defendant Burks’s cross-claim and therefore denies the same.

6. Defendant Krone admits the allegations in Paragraph 6 of Defendant Burks’s cross-claim.

7. Defendant Krone admits the allegations in Paragraph 7 of Defendant Burks’s cross-claim,
but only to the extent that such allegations were made by Plaintiff. Defendant Krone denies the
veracity of those same allegations made by Plaintiff.

First Cause of Action (Indemnity)

1. Defendant Krone repeats and realleges each and every admission and denial set forth in
General Allegations Paragraphs 1 through 7, as if fully set forth herein.

2. Defendant Krone admits the allegations in Paragraph 2 of Defendant Burks’s cross-claim.

3. Paragraph 3 of Defendant Burks’s cross-claim consists of a legal conclusion, which
Defendant Krone is not required to answer.

4. Defendant Krone denies that Defendant Burks made no express or implied warranties.

Defendant Krone admits that an inspection would not have revealed or discovered the alleged

defect. Defendant Krone denies that Defendant Burks had no reason to know of the alleged

DEFENDANT KRONE’S ANSWER TO DEFENDANT BURKS’S CROSS-CLAIM - 2
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defect. Defendant Krone is without sufficient information to admit or deny that Defendant Burks
did not alter, modify or install the fuel tanks, and therefore denies the same.
5. Defendant Krone admits the allegations in Paragraph 5 of Defendant Burks’s cross-claim.
6. Paragraph 6 of Defendant Burks’s cross-claim consists solely of a legal conclusion,

which Defendant Krone is not required to answer.

Affirmative Defenses
Defendant Krone states the following affirmative defenses to Defendant Burks’s cross-
claim:

1. Defendant Burks had knowledge or reason to know of the alleged defect in the Krone
Chopper.

2. Should the Court determine that Defendant Burks is entitled to indemnity, Defendant
Krone is only obligated to indemnify Defendant Burks for costs and attorney’s fees incurred in
the defense of claims directed solely at Defendant Krone.

3. Should the Court determine that Defendant Burks is entitled to indemnity, Defendant
Krone is only obligated to indemnify Defendant Burks for any judgment awarded for claims

directed solely at Defendant Krone.

4. The sale of the Krone Chopper to Plaintiff was completed based on the representations
made by Burks—which had knowledge or reason to know of the alleged defect in the Krone
Chopper. Therefore, the doctrine of indemnity is not available since Defendant Burks should not
be permitted to base a cause of action on its own wrong.

WHEREFORE, having fully answered, Defendant Krone denies that Defendant Burks is

entitled to the requested relief and moves this Court to dismiss Defendant Burks’s cross claim

DEFENDANT KRONE'’S ANSWER TO DEFENDANT BURKS’S CROSS-CLAIM - 3 39



with prejudice, at Defendant Burks’s cost, for attorney’s fees and costs pursuant to Idaho Code

§12-120(3), and for such other and further relief as this Court deems just and proper.

DATED this & _day of November, 2014.

BENJMN . CL‘éﬁF lg

DAVID A. COLEMAN
Coleman, Ritchie & Cluff
156 2™ Avenue West

P.O. Box 525

Twin Falls, Idaho 83303-0525

CERTIFICATE OF MAILING

I HEREBY CERTIFY thatonthe o day of November, 2014, he caused a true

and correct copy of the foregoing DEFENDANT KRONE’S ANSWER TO DEFENDANT

BURKS’S CROSS-CLAIM to be served upon the following persons in the following manner:

Rodney R. Saetrum
David Lloyd
Saetrum Law Offices
P.O. Box 7425
Boise, Idaho 83707

Mike Brady

Brady Law Chartered
2537 W. State Street
Suite 200

Boise, Idaho 83702

Hand Delivery
U.S. Mail (Dl
Facsimile

Hand Delivery
U.S. Mail [

Facsimile

B \COW

B'Eﬁ@m J. CLUFF v
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DISTRICT COURT

TWINFALLS CO.IDAHO
FILED

2014DEC 29 AMIO: 14
BY

CLERK
BRADY LAW, CHARTERED
Michael G. Brady, ISB #1293 DEPUTY
St. Mary’s Crossing
2537 W. State Street, Suite 200
Boise, ID 83702
bradylaw@bradylawoffice.com
mike@bradylawoffice.com

TELEPHONE: (208) 345-8400
FACSIMILE: (208) 322-4486

Attorneys for Defendant, Burks Tractor Company, Inec.

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

WESTERN COMMUNITY INSURANCE Case No. CV-14-2977
COMPANY, as Subrogee of DNJ, INC.,
Subrogor, an Idaho corporation, Judge G. Richard Bevan

Plaintiff, JUDGMENT DISMISSING DEFENDANT
BURKS TRACTOR COMPANY, INC.
V.

BURKS TRACTOR COMPANY, INC., an
Idaho Corporation, and KRONE NA, INC., a
Delaware Corporation,

Defendants.

JUDGMENT IS ENTERED AS FOLLOWS:
1. Plaintiff’s Complaint against Defendant Burks Tractor Company, Inc. is
dismissed with prejudice and Plaintiff shall take nothing thereunder against Defendant Burks

Tractor Company, Inc.; and

JUDGMENT DISMISSING DEFENDANT BURKS TRACTOR COMPANY, INC.-P. 1
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2. As the prevailing party, costs may be awarded to Defendant Burks Tractor

Company, Inc. as determined by the Court.

DATED this % day of December, 20

. /
‘G. RICHARD BEVAN, District Judge

CLERK’S CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing document was
mailed, postage prepaid, to the following parties on this 24 _day of December, 2014:

Rodney R. Saetrum
David W. Lloyd
Saetrum Law Offices
P.O. Box 7425
Boise, ID 83707

Benjamin Cluff

Coleman, Ritchie & Cluff
P.O. Box 525

Twin Falls, ID 83303-0525

Philip R. Dupont

Sandberg, Phoenix & Von Gontard, P.C.
7450 West 130™ St., Suite 140

Overland Park, KS 66213

Michael G. Brady

Brady Law, Chartered

St. Mary’s Crossing

2537 W. State St., Ste. 200
Boise, ID 83702

CLERK OF THE DISTRICT COURT

By:&uw b&ndwdc

Deputy Clerk 0

JUDGMENT DISMISSING DEFENDANT BURKS TRACTOR COMPANY, INC. -P. 2
0161.0019

42



DISTRICT. COURT
David A. Coleman (ISB #5742) TWINFALLS CO.1DAHO
Benjamin J. Cluff (ISB #6197) FILED
COLEMAN, RITCHIE & CLUFF
P.O. Box 525 2014 DEC 31 AMI0: 11
Twin Falls, ID 83303-0525 , N
Telephone: 208-734-1224 BY CLERK
Fax: 208-734-3983 67 DEPUTY

Philip R. Dupont

(Pro Hac Vice)

SANDBERG PHOENIX & VON GONTARD P.C.
7450 West 130" Street, Suite 140

Overland Park, KS 66213-2659

Telephone:- 913-953-3467

Fax: 913-851-3737

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

WESTERN COMMUNITY INSURANCE
COMPANY, As Subrogee of DNJ, INC.
Subrogor, an Idaho Corporation,

Plaintiff,
V.
BURKS TRACTOR COMPANY, INC,, an

Idaho Corporation, and KRONE NA, INC,, a
Delaware Corporation

)
)
)
)
)
) Case No. CV-14-2977
)
)
)
)
)
)
Defendants.
PARTIAL JUDGMENT

PARTIAL JUDGMENT IS ENTERED AS FOLLOWS:

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiff’s claim for
breach of the New Equipment Warranty and breach of duty of good faith based on the New
Equipment Warranty, both asserted against Defendant Krone NA, Inc. are dismissed and

Plaintiff’s two Idaho Consumer Protection Act claims asserted against Krone NA, Inc. are

dismissed.
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DATED this 2 ( day of Ay&/

A
¢

NOTICE OF FILING AND MAILING ORDER

NOTICE IS HEREBY GIVEN by the Clerk of the above-entitled Court, pursuant to Rule
77(d) of Idaho Rules of Civil Procedure, that the foregoing PARTIAL JUDGMENT was filed

on the 2y day of Dec

, 201 4, and was served to the following

parties onthe 2\ dayof  Dec- ,201 4
Philip R. Dupont MO 35454 Hand Delivery
(Pro Hac Vice) U.S. Mail v’
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Twin Falls, ID 83303-0525
Rodney R. Saetrum Hand Delivery
David Lloyd U.S. Mail v’
Saetrum Law Offices Court Folder
P.O. Box 7425 (Twin Falls Only)
Boise, Idaho 83707
Mike Brady Hand Delivery
Brady Law Chartered U.S. Mail v
2537 W. State Street Court Folder
Suite 200 (Twin Falls Only)

Boise, Idaho 83702
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

WESTERN COMMUNITY INSURANCE
COMPANY, as Subrogee of DNJ, INC.,
Subrogor, an Idaho Corporation,

Case No. CV 2014-2977

MEMORANDUM AND
ORDER RE MOTION FOR
RECONSIDERATION

Plaintiff,

BURKS TRACTOR COMPANY, INC,, an
Idaho Corporation, and KRONE NA, INC,,
a Delaware Corporation,

Defendants.

)
)
)
)
)
)
VS. )
)
)
)
)
)
)
)

This matter is before the court on the plaintiff’s Motion for Reconsideration, filed
on 01/12/15. A hearing on the motion was held on 04/13/15. At the hearing, Dave Lloyd
represented the plaintiff; the defendant Krone was represented by Philip Dupont and
Brett Simon. Burks Tractor was represented by Mike Brady. Counsel for all parties
appeared telephonically. After reviewing the briefs, hearing oral arguments, and

researching the applicable law, the motion is GRANTED.
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I. Background

Western Community Insurance Company (“Western”) filed suit against Burks
Tractor Company (“Burks”) and Krone NA, Inc. (“Krone”) on 07/22/14, alleging breach
of warranty, breach of the obligation of good faith and fair dealing, and violations of the
Idaho Consumer Protection Act (“ICPA”). On 10/03/14, Krone filed a motion to
dismiss. Burks followed suit and filed its own motion to dismiss on 10/27/14. A
hearing on these motions was held on 11/17/14, after which the court issued a
Memorandum and Order Re Motions to Dismiss on 12/18/14. This order dismissed all
of Western's claims against Burks and four of Western’s claims against Krone. A
judgment was signed by the court on 12/29/14, dismissing Western’s complaint against
Burks in its entirety, with prejudice.’

Western filed a Motion for Reconsideration on 01/12/15, asking the court to
reconsider the wording of its 12/29/14 Judgment, dismissing Western’s complaint
against Burks “with prejudice.” Western seeks such reconsideration so that it can
amend its complaint against Burks, addressing any deficiencies that resulted in the
court’s 12/18/14 dismissal. Burks filed a memorandum in opposition on 01/26/15 and a
telephonic hearing was held on 04/13/15. At that hearing the court listened to oral

arguments and took the matter under advisement.

1 This judgment was submitted to the court by Burks and was signed the same day before the court was
aware that Western had filed a notice of objection to Burks’ proposed judgment.
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II. Analysis

A. As it was not a Final Judgment, the Court May Reconsider its 12/29/14
Judgment Dismissing Western’s Complaint Against Burks With Prejudice.

LR.C.P. 11(a)(2)(B) provides that a “motion for reconsideration of any
interlocutory orders of the trial court may be made at any time before the entry of final
judgment....” A judgment is final if it has been certified as final pursuant to L.R.C.P.
54(b)(1) or if “judgment has been entered on all claims for relief, except costs and fees,
asserted by or against all parties in the action.” I.R.C.P. 54(a).

On 12/18/14, the court issued a Memorandum and Order Re Motions to Dismiss,
dismissing the entirety of Western’s complaint against Burks and all but two of
Western’s claims against Krone. The court signed a Judgment Dismissing Defendant
Burks Tractor Company, Inc. on 12/29/14, dismissing Western’s complaint against Burks
with prejudice. This judgment did not include a Rule 54(b) certificate. It also failed to
resolve “all claims for relief...asserted by or against all parties in the action,” as two of
Western’s claims against Krone remained. Therefore, the 12/29/14 judgment was
interlocutory in nature.

Because the 12/29/14 judgment dismissing Western’s claims against Burks with
prejudice was not final, Western’s motion for reconsideration under LR.C.P. 11(a)(2)(B)
is timely and proper. District courts must entertain motions to reconsider brought
properly under LR.C.P. 11(a)(2)(B). Fragnella v. Petrovich, 153 Idaho 266, 276, 281 P.3d

103, 113 (2012). Therefore, this court must entertain Western’s motion.
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B. The Court’s 12/29/14 Judgment Dismissing Western’s Complaint Against
Burks With Prejudice is Reconsidered.

When deciding a motion to reconsider, a district court must apply the same
standard of review that the court applied when deciding the original order that is being
reconsidered. Id. If the original order was within the trial court’s discretion, then so is
the decision to grant or deny the motion to reconsider. Id. When a district court’s
discretionary decision is reviewed on appeal, appellate courts conduct a multi-tiered
inquiry to determine: “(1) whether the lower court correctly perceived the issue as one
of discretion; (2) whether the lower court acted within the outer boundaries of its
discretion and consistently with the legal standards applicable to the specific choices
available to it; and (3) whether the court reached its decision by an exercise of reason.”
Antim v. Fred Meyer stores, Inc., 150 Idaho 774, 782, 251 P.3d 602, 610 (Ct. App. 2011).

When considering a motion under L.R.C.P. 11(a)(2)(B), the court should take into
account any new facts presented by the moving party that bear on the correctness of the
interlocutory order. International Real Estate Solutions, Inc. v. Arave, 157 Idaho 816, 340,
343, P.3d 465, 468 (2014). While the presentation of new evidence is not required, a
party moving for reconsideration must provide the court with some basis on which to
reconsider its original decision. Johnson v. Lambros, 143 Idaho 468, 472-73, 147 P.3d 100,
104-05 (Ct. App. 2006).

Here, Burks submitted the judgment in question on 12/29/14. Western filed an

objection to that judgment the same day, requesting the court to dismiss Western’s
MEMORANDUM AND ORDER RE MOTION FOR RECONSIDERATION- 4
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claims against Burks without prejudice, to allow Western to amend its pleadings in
accordance with the court’s Memorandum and Order Re Motions to Dismiss. When the
court signed Burk’s judgment, it was unaware of Western’s objection.? Had the court
been aware of Western's objection, it would not have signed the judgment as proffered,
and would instead have dismissed the claims against Burks without prejudice.
Therefore, in consideration of Western’s timely objection to Burks’ proposed judgment,
and recognizing this matter as one of discretion, the court will grant Western’s motion
to reconsider its decision dismissing Burks with prejudice.
IV. Conclusion

Based on the foregoing, Western’s Motion for Reconsideration is GRANTED and
Western’s complaint against Burks is hereby dismissed without prejudice. Burks is
directed to tender to the court, within seven (7) days, a proposed judgment to that

effect.

IT IS SO ORDERED.

OF. 2. /8

Ofhsoce

£ RICHARD BEVAN
District Judge

2 The Judgment submitted by Burks and signed by the court was file stamped at 10:14 AM on 12/29/14.
Western’s objection to the proposed judgment was file stamped at 3:42 PM the same day.
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|, Shelley Bartlett, do hereby certify that a true and correct copy of the foregoing
document was sent to the following parties on this 21st day of April, 2015 by the service

indicated:
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PO Box 525 :
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Philip R. Dupont
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Rodney R. Saetrum
SAETRUM LAW OFFICES
PO Box 7425

Boise, ID 83707

Michael G. Brady

BRADY LAW CHARTERED
2537 W State St, Ste 200
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

WESTERN COMMUNITY INSURANCE
COMPANY, as Subrogee of DNJ, INC,,
Subrogor, an Idaho Corporation,

Case No. CV 2014-2977

MEMORANDUM AND
ORDER RE MOTION TO
AMEND COMPLAINT

Plaintiff,
vs.
BURKS TRACTOR COMPANY, INC., an
Idaho Corporation, and KRONE NA, INC,,

a Delaware Corporation,

Defendants.

N N s ot st N umt s umt “umt  “ums  uwst  umst ma?

This matter is before the court on Plaintiff's Motion to Amend Complaint and
Demand for Jury Trial, filed on 01/21/15. A hearing on the motion was held on 04/13/15.
At the hearing, Dave Lloyd represented the plaintiff; the defendant Krone was
represented by Philip DuPont and Brett Simon. Burks Tractor was represented by Mike
Brady. Counsel for all parties appeared telephonically. After reviewing the briefs,
hearing oral arguments, and researching the applicable law, the motion is GRANTED in

part and DENIED in part.
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1. BACKGROUND

Western Community Insurance Company (“Western”) filed suit against Burks
Tractor Company (“Burks”) and Krone NA, Inc. (“Krone”) on 07/22/14, alleging breach
of warranty, breach of the obligation of good faith and fair dealing, and violations of the
Idaho Consumer Protection Act (“ICPA”).! On 10/03/14, Krone filed a motion to
dismiss. Burks followed suit and filed its own motion to dismiss on 10/27/14. A
hearing on these motions was held on 11/17/14, after which the court issued a
Memorandum and Order Re Motions to Dismiss on 12/18/14. This order dismissed all
of Western’s claims against Burks and four of Western’s claims against Krone.

Western filed a motion to amend its complaint on 01/21/15, attempting to revive
these dismissed claims. The proposed First Amended Complaint seeks to (1) add DNJ,
Inc. as plaintiff on all four claims,? (2) add Burks as defendant on two of the four
claims,?® and (3) cure any pleading deficiencies that resulted in the aforementioned
dismissals. On 01/26/15, Burks filed a memorandum in opposition to Western’s motion
to amend. Krone filed a motion to dismiss Western’s proposed First Amended
Complaint on 02/25/15, as well as a brief in support. A telephonic hearing on the matter

was held on 04/13/15, after which the matter was taken under advisement.

1 The suit itself revolves around the purchase and subsequent destruction by fire of a “chopper,” a piece
of heavy farm equipment.

2 Suit had originally been brought only by Western, as DNJ’s subrogee.

3 Burks was originally named a defendant only on claims III and IV, for violations of the ICPA. Claims I
and II, which were based on breach of warranty and breach of the obligation of good faith and fair
dealing, had originally only been asserted against Krone.
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IL LEGAL STANDARD

LR.C.P. 15(a), which governs amendments generally, allows a party to amend its
pleadings

once as a matter of course at any time before a responsive pleading is

served or, if the pleading is one to which no responsive pleading if

permitted and the action has not been placed upon the trial calendar, the
party may so amend it at any time within twenty (20) days after it is
served. Otherwise a party may amend a pleading only by leave of court

or by written consent of the adverse party; and leave shall be freely given

when justice so requires....

Although leave to amend should be freely given, the decision to grant or deny
permission to amend is left to the sound discretion of the trial court. Jones v. Watson, 98
Idaho 606, 610, 570 P.2d 284, 288 (1977).

When making such a determination, a court may consider whether the new
claims being asserted state a valid claim for relief. Black Canyon Racquetball Club, Inc. v.
Idaho First National Bank, N.A., 119 Idaho 171, 175, 804 P.2d 900, 904 (1991). If the
amended pleading does not set out a valid claim, or if the opposing party would be
prejudiced by the delay in adding the new claim, or if the opposing party has an
available defense such as a statute of limitations, it is not an abuse of discretion for the
trial court to deny the motion to file the amended complaint. Id.; see also Halvorson v. N.
Latah County Highway Dist., 151 Idaho 196, 208, 254 P.3d 497, 509 (2011) (holding that
leave to amend under .R.C.P. 15(a) was properly denied where the added claims
lacked merit).
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III. ANALYSIS

A. DNJ May Be Joined as a Plaintiff with Regards to Claims I and II, but not
Claims III and IV.

Western, as DNJ’s subrogee, was the sole plaintiff in the original complaint. The
proposed First Amended Complaint seeks to add DNJ as a co-plaintiff on all four claims
for relief.

As to the first two causes of action—breach of express warranty and breach of
the obligation of good faith and fair dealing—the addition of DNJ presents no problem.
A claim alleging breach of an express warranty sounds in contract. Salmon Rivers
Sportsman Camps, Inc. v. Cessna Aircraft Co., 97 Idaho 348, 544 P.2d 306 (1975). The same
is true for breach of the obligation of good faith and fair dealing. Idaho First Nat. Bank v.
Bliss Valley Foods, Inc., 121 Idaho 266, 824 P.2d 841 (1991). The limitations period for an
action on a written contract is five years. 1.C. § 5-216. The limitations period for an oral
contract is four years. 1.C. § 5-217.

DNJ bought the equipment on which the alleged warranties are based on
09/12/12. The defendants’ alleged failure to honor these warranties occurred in October
of 2012. Therefore, as less than three years have passed, the limitations periods under
either I.C. § 5-216 or I.C. § 5-217 have yet to run. Consequently, the court sees no

reason, in its discretion, not to allow the addition of DNJ as plaintiff on these claims.
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Claims IIT and IV merit closer scrutiny. ICPA claims are subject to a two-year
limitations period. I.C. § 48-619.* DNJ purchased the chopper in September of 2012.
The chopper was déstroyed in October of 2012. Therefore, any alleged unfair or
deceptive acts surrounding the sale of the chopper would have occurred in
September/October of 2012, more than two years before the filing of the Motion to
Amend Complaint.® As such, the limitations period for ICPA claims bars Western’s
untimely attempt to join DNJ as co-plaintiff on these claims.

Western argues that I.R.C.P 15(c) and 17(a) allow for DNJ’s untimely joinder
because the First Amended Complaint should “relate back” to the filing of the original
complaint. This argument is flawed for the following reasons.

LR.C.P. 17(a), which provides for the substitution or joinder of plaintiffs, states in
part that

[n]o action shall be dismissed on the ground that it is not prosecuted in

the name of the real party in interest until a reasonable time has been

allowed after objection for ratification of commencement of the action by,

or joinder or substitution of, the real party in interest; and such

ratification, joinder, or substitution shall have the same effect as if the

action had been commenced in the name of the real party in interest.
Idaho case-law interpreting this rule is sparse, but the rule does allow for the relation

back of amendments adding a plaintiff, even after the statute of limitations for the

plaintiff to be added has run. See American Pension Services, Inc. v. Cornerstone Home

4 “[N]o private action may be brought under this act more than two (2) years after the cause of action
accrues.” 1.C. § 48-619.
5 As mentioned above, the Motion to Amend the Complaint was filed on 01/21/15.
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Builders, LLC, 147 Idaho 638, 213 P.3d 1038 (2009). However, cases interpreting L.R.C.P.
17(a) have read into the rule the same requirement of good faith/lack of mistake found
in LR.C.P. 15(c).6 See Conda Partnership, Inc. v. M.D. Constr. Co., 115 Idaho 902, 903, 771
P.2d 920, 921 (Ct. App. 1989) (“Rule 17(a) is designed to prevent forfeiture when
determination of the proper party is difficult or when an understandable mistake has
been made in selecting the party plaintiff.”); Tingley v. Harrison, 125 Idaho 86, 91-92, 867
P.2d 960, 965-66 (1994) (holding that “Rule 17(a) affords a ‘reasonable’ amount of time
to correct an inadvertent error in naming the party plaintiff” and “only allows
retroactive ratification where there was a mistake in naming the original party”).

In Tingley the Court denied an attempt to add a plaintiff for whom the statute of
limitations had already run because the original plaintiff in the case had “failed to show
that he was mistakenly named a party in lieu of the [real party in interest], or that he
[was] invoking the application of rule 17(a) for any other reason than to escape
the...limitation period.” Id. The Court went on to express that Rule 17(a) “is not a
provision to be distorted by parties to circumvent the limitations period.” Id.; accord
U.S. for Use and Benefit of Wulff v. CMA, Inc., 890 F.2d 1070, (9th Cir. 1989).

Here, where DN]J was the aggrieved party, its position as the real party in
interest was not difficult to determine. Neither was Western’s decision to bring this suit

alone, on DNJ’s behalf, an inadvertent error or an understandable mistake. Western

¢ LR.C.P. 15(c) provides for the joinder of defendants after the statute of limitations has run.
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was placed on notice as early as October 3, 2014, when Krone challenged Western’s
ability to maintain an ICPA claim as DNJ’s subrogee, that DN]J was the proper party for
such a claim. This was before the ICPA limitations period ran with regard to DNJ.
However, instead of seeking to add DNJ then, Western made the tactical decision not to
add DNJ and to proceed solely in its position as subrogee. Now, with the benefit of
hindsight and the court’s dismissal of its ICPA claims, and after the limitations period
has run, Western seeks to use Rule 17(a) to unwind that decision. Under case-law
interpreting L.R.C.P. 17(a), such use of the rule is not permitted. Therefore, as the ICPA
limitations period has run, DNJ may not be joined as a co-plaintiff on these claims.

B. Burks May Be Joined as a Defendant with Regards to Claims I and II.

The original complaint named Krone as the sole defendant on the first two claims
for relief.” The proposed First Amended Complaint seeks to join Burks as a defendant
on these claims as well.

As mentioned above, these claims sound in contract. Because the limitations
period for a contractual cause of action has not yet run, and because the court finds little
if any prejudice to Burks, as they have been named a defendant from the outset and are
aware of all of the allegations set forth in these claims, the court will exercise its
discretion under Rules 15(a) and 15(c) and allow the joinder of Burks as a defendant on

these claims.

7 These claims are for breach of express warranty and breach of the obligation of good faith and fair
dealing.
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C. The ICPA Claims May Not Be Re-pled for Failure to State a Valid Claim.

Claims IIT and IV of the original complaint alleged ICPA violations against both
Burks and Krone. This court dismissed those claims on 12/18/14, holding that “a
subrogee may not sue under the ICPA absent an express agreement, transferring the
insured’s statutory rights under the ICPA to the subrogee.” Memorandum and Order Re
Motions to Dismiss, December 18, 2014, p.11.

Western argues that it has alleged additional facts in its proposed First Amended
Complaint that establish the existence of just such an agreement. After carefully
reading the document, the court disagrees.

The court’s holding, quoted above, was that absent an express agreement
whereby the insured transferred his or her statutory right to bring an ICPA claim to the
insurer, subrogation will not apply. This requires more than a boilerplate subrogation
clause. It requires the express transfer or assignment of statutory ICPA rights from the
insured to the insurer. Such an agreement is not before the court.

Western has added the following language to its proposed First Amended
Complaint:

Insurance Policy No. 08-829801-01 was in effect from May 9, 2012 and May 8,
2013 and constituted an express contractual agreement between Plaintiff Western
Community and Plaintiff DNJ. Under the contractual provisions and terms of
Insurance Policy No. 08-829801-01, Plaintiff DNJ was compensated in the amount
of $440,779.00 for its October 15, 2012 loss of the Krone Chopper by Plaintiff
Western Community. Pursuant to the following terms of Insurance Policy No.
08-829801-01, Plaintiff Western Community is the subrogee of DNJ’s rights to
recover for this payment against Defendants:
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COMMERCIAL INLAND MARINE CONDITIONS: Provision J-
Transfer of Rights of Recovery Against Others To Us. If any person or
organization to or for whom we make payment under this coverage part
has rights to recover damages from another, those rights are transferred
to us to the extent of our payment.

First Amended Complaint, p. 5, 1 XIII. This is exactly the type of generic boilerplate
subrogation clause that the Washington Court of Appeals found insufficient in Trinity
Universal Ins. Co. of Kansas v. Ohio Ins. Co., 176 Wash.App. 185, 312 P.3d 976 (Wash. Ct.
App. 2013). Nowhere does it purport to assign DNJ's statutory right to sue for
violations of the ICPA to Western. Therefore, because the court finds that this
agreement remains insufficient to grant Western, as DNJ’s subrogee, the right to sue the
defendants under the ICPA, Western’s ICPA claims may not be re-pled in the First
Amended Complaint.

D. The New Equipment Warranty, the Breach of Warranty and Breach of Good
Faith and Fair Dealing Claims May Not Be Re-pled.

Claims I and II of the original complaint alleged breach of the Krone NA New
Equipment Warranty, as well as breach of the obligation of good faith and fair dealing
with regard to that warranty. These claims were dismissed because Western failed to
plead privity of contract between DNJ and Krone, a prerequisite to such claims.

The proposed First Amended Complaint re-pleads these claims, stating that “as
part of the consideration for its purchase of the Krone Chopper, DNJ was provided and

received a Krone North America New Equipment Limited Warranty....” First Amended
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Complaint, p. 3, 1 IX. Later in the same paragraph, the document states that “[t]he
Krone NA New Equipment Warranfy constituted an express warranty and/or
agreement between Krone NA and DNJ....” Id.

The court finds these statements conclusory and insufficient to establish a
relationship of privity between DNJ and Krone as to the New Equipment Warranty.
DNJ purchased the chopper from Burks, not Krone. The language added in the First
Amended Complaint simply states that DNJ, as part of this purchase, “was provided”
and “received” the warranty, but makes no mention of anything being provided by
Krone. Despite the addition of this language, nothing has been presented in the First
Amended Complaint or any supporting exhibits or affidavits that supports the
existence of any agreement or relationship whatsoever with regard to this warranty
between DNJ and Krone. Without such an agreement or relationship, privity is absent,
and absent such privity, these allegations fail to state a valid claim.

IV. Conclusion

Based on the foregoing, Western's Motion to Amend Complaint is GRANTED in
part as follows:

(1) DNJ may be joined as a co-plaintiff as to claims I and II.

(2) Burks may be joined as a co-defendant on claims I and II.

Additionally, Western’s motion is partially DENIED as follows:
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(1) DNJ may not be joined as a co-plaintiff as to claims III and VI, which have
been dismissed.

(2) The proposed reintroduction of the portions of claims I and II related to
Krone’s alleged breach of the New Equipment Warranty and breach of the
obligation of good faith and fair dealing with regard to that warranty,
previously dismissed, will not be allowed. The same applies to claims III and
IV in their entirety.

Western is directed to file an Amended Complaint consistent with this Order

within ten (10) calendar days.

IT IS SO ORDERED.

%@ 5§, 20/§

-
/6/ RICHARD BEVAN

District Judge
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CERTIFICATE OF MAILING

The undersigned certifies that on the 6th day of May, 2015, she caused a true
and correct copy of the foregoing MEMORANDUM AND ORDER RE MOTION TO
AMEND COMPLAINT to be served upon the following z@cs in thefollowing manner:

O&M

~>*Béputy Clerk

Plaintiff’s Counsel:
Rodney R. Saetrum
PO Box 7425
Boise ID 83707

Mailed >< Hand Delivered Faxed

Defendant’s Counsel:
Michael G. Brady
2537 W State St, Ste 200
Boise 1D 83702

Mailed Hand Delivered Faxed
Benjamin John Cluff
Po Box 525
Twin Falls ID 83303-0525

Mailed zé Hand Delivered Faxed
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BRADY LAW, CHARTERED CLERN
Michael G. Brady, ISB #1293 B2 serury
St. Mary’s Crossing '
2537 W. State Street, Suite 200
Boise, ID 83702
bradylaw@bradylawoffice.com
mike@bradylawoffice.com
TELEPHONE: (208) 345-8400
FACSIMILE: (208) 322-4486
Attorneys for Defendant, Burks Tractor Company, Inc.
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
WESTERN COMMUNITY INSURANCE Case No. CV-14-2977
COMPANY, as Subrogee of DNJ, INC.,
Subrogor, an Idaho corporation, Judge G. Richard Bevan
Plaintiff, AMENDED JUDGMENT DISMISSING
v DEFENDANT BURKS TRACTOR
) COMPANY, INC. WITHOUT
BURKS TRACTOR COMPANY, INC.,,an | T REJUDICE
Idaho Corporation, and KRONE NA, INC., a
Delaware Corporation,
Defendants.
JUDGMENT IS ENTERED AS FOLLOWS:
1. Plaintiff’s Complaint against Defendant Burks Tractor Company, Inc. is

dismissed without prejudice.

DATED this /Z day of %&

~“G. RICHARD BEVAN, District Judge

AMENDED JUDGMENT DISMISSING DEFENDANT BURKS TRACTOR COMPANY,

INC. WITHOUT PREJUDICE —-P. 1
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CLERK'’S CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing document was
mailed, postage prepaid, to the following parties on this {2~ day of N\.a.-.:\) ,2015:

Rodney R. Saetrum
David W. Lloyd
Saetrum Law Offices
P.O. Box 7425
Boise, ID 83707

Benjamin Cluff

Coleman, Ritchie & Cluff
P.O. Box 525

Twin Falls, ID 83303-0525

Philip R. Dupont

Sandberg, Phoenix & Von Gontard, P.C.
7450 West 130™ St., Suite 140
Overland Park, KS 66213

Michael G. Brady

Brady Law, Chartered

St. Mary’s Crossing

2537 W. State St., Ste. 200
Boise, ID 83702

CLERK OF THE DISTRICT COURT

py st Do

Deputy Clerk

AMENDED JUDGMENT DISMISSING DEFENDANT BURKS TRACTOR COMPANY,

INC. WITHOUT PREJUDICE -P. 2
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COURT
FIf i )
County of Twin szxm:*ofm
Rodney R. Saetrum, ISBN: 2921 .
David W. Lloyd, ISBN: 5501 | MAY 20 2015 (=07 pm

SAETRUM LAW OFFICES BY i
P.O. Box 7425

Boise, Idaho 83707

Telephone: (208) 336-0484

Fax: (208) 336-0448

Email: general@saetrumlaw.com

Attorneys for Plaintiffs
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

WESTERN COMMUNITY INSURANCE Case No. CV-14-2977
COMPANY, as Subrogee of DNJ, INC., Subrogor,
an Idaho Corporation, and DNJ, INC, an Idaho SECOND AMENDED
Corporation, COMPLAINT AND
DEMAND FOR JURY
Plaintiffs, TRIAL
V.

BURKS TRACTOR COMPANY, INC, an Idaho
Corporation, and KRONE NA, INC,, a Delaware
Corporation,

Defendants.

Plaintiffs, Western Community Insurance Company, as Subrogee of DNJ, Inc., Subrogor,
and DNJ, Inc, have and for their causes of action against Defendants, Burks Tractor Company, Inc.
and Krone NA, Inc., hereby complain and allege as follows:

PARTIES, JURISDICTION AND VENUE
L.

At all times relevant hereto, Plaintiff Western Community Insurance Company (“Plaintiff

Western Community™) was and is an insurance company licensed to do business in the State of
Idaho. Plaintiff Western Community is the Subrogee of DNJ, Inc’s rights to recover against
Defendant Burks Tractor Company, Inc. (“Burks”), and Defendant Krone NA, Inc. (“Krone NA”)
pursuant to and under the provisions of its Insurance Policy Number 08-829801-01 with Plaintiff
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DNJ, Inc. (“Plaintiff DNJ”).
II.

At all times relevant hereto, Plaintiff DNJ was and is an Idaho corporation established
within the laws of the State of Idaho and registered with the Idaho Secretary of State’s Office with
its principle place of business in Buhl, Idaho.

II.

At all times relevant hereto, Defendant Burks was and is an Idaho corporation established
within the laws of the State of Idaho and registered with the Idaho Secretary of State’s Office with
its principle place of business in Twin Falls, Idaho.

Iv.

At all times relevant hereto, Defendant Krone NA, was a corporation established within the
laws of the State of Delaware with its principle place of business in Memphis, Tennessee and was
acting under a Certificate of Authority to transact business in Idaho issued by the Idaho Secretary
of State’s Office.

V.
Jurisdiction is proper in this Court as the amount sought by Plaintiff exceeds $10,000.00.
VL

Venue is proper in this County in that Defendant, Burks has its principle place of business
in this County and the cause of action arose in this County. (IDAHO CODE §§ 5-404 and
48-608(3))

VIL

Venue is proper in this County in that Defendant Krone NA was transacting business in
this County and Plaintiff’s causes of action arose in this County. IDAHO CODE §§ 5-404 and
48-608(3))

GENERAL ALLEGATIONS
VIIL.

On September 12, 2012, DNJ executed a Purchaser’s Order for Equipment (“Purchase
Order™) for the purchase of a 2012 Krone X 1100 Forage Chopper (“Krone Chopper”) from
Defendant Burks. Exhibit 1. The Purchase Order was a contract for the sale of goods and identified
the Krone Chopper by its Vin Number 841659. Exhibit 1. Under the terms of the Purchase Order,
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the purchase price of the Krone Chopper was $457,529.00. Exhibit 1.
IX.

At the time of its purchase of the Krone Chopper, and as part of the consideration for its
purchase of the Krone Chopper, DNJ was provided and received a Krone North America New
Equipment Limited Warranty (“Krone NA New Equipment Warranty”). Exhibit 2. In the Krone
NA New Equipment Warranty, Defendants expressly warranted to the “original purchaser user”
that the Krone Chopper was free from defects in material and workmanship. The Krone NA New
Equipment Warranty constituted an express warranty and/or agreement between Defendants and
DNIJ as the “original purchaser-user” of the Krone Chopper. Exhibit 2, p.1.

X.

In the Krone NA New Equipment Warranty, Defendants expressly warranted and agreed
that the Krone Chopper was free from defects in both material and workmanship and that “any
part” of the Krone chopper that showed “evidence of defect or improper workmanship” would be
repaired or replaced “free of charge” to DNJ while the New Equipment Warranty was in effect.
Exhibit 2, p.1. By its express terms, the Krone NA New Equipment Warranty provided DNJ with
warranty coverage for one (1) year or one season after the date of delivery and was in effect on the
date of the October 15, 2012 fire. Exhibit 2, p.1.

XI.

At the time it of its purchase of the Krone Chopper, DNJ also agreed to purchase what was
identified in the Purchase Order as a “Krone Warranty 2yrs. Full” and was titled a Krone North
America Crown Guarantee (“Krone NA Extended Warranty”) for the price of $20,447.00. Exhibit
3. The Krone NA Extended Warranty constituted an express warranty and/or agreement between
Krone NA as guarantor, Burks as the “Provider” issuing the contract and DNJ as the “owner” of
the Krone Chopper. Exhibit 3, p.1.

XIIL

In the Krone NA Extended Warranty, Defendants warranted and agreed to repair or replace
covered parts of the Krone Chopper which failed due to mechanical breakdown or other failure and
to restore the Krone Chopper to its operating condition just prior to the failure while the Warranty
remained in effect. Exhibit 3, pp.1, 2 By its express terms, the Krone NA Extended Warranty
provided warranty coverage for the Krone Chopper for a period of two (2) years from the date that
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the Krone NA New Equipment Warranty started and was in effect on the date of the October 15,
2012 fire. Exhibit 3, p.1.
XIIL

Prior to the purchase of the Krone Chopper, Plaintiff DNJ had previously purchased a
similar Krone forage chopper from Burks. As part of its regular use of the previously purchased
Krone forage chopper, DNJ had been forced to install a metal shield over the fuel tanks of the
forage chopper to prevent heated chaff and debris falling from the engine and burning through the
fuel tanks.

XIV.

During discussions with Burks’ representative, Les Preston, prior to the purchase of the
Krone Chopper, DNJ representative Dell Jaynes advised Mr. Preston that DNJ had been the forced
to install a metal shield over the plastic fuel tanks of the previously purchased Krone forage
chopper to prevent heated chaff and debris falling from the engine and burning through the fuel
tanks. Mr. Jaynes advised Mr. Preston that DNJ did not want to purchase another chopper with
similar problems. At the time of this discussion, Mr. Preston was familiar with the type of business
run by DNJ, including the fact that the DNJ used its Krone choppers as part of its custom farming
business, as well as the operating conditions that the Krone Chopper would be used under.

XV.

After Mr. Jaynes advised Mr. Preston that DNJ had been the forced to install a metal shield
over the fuel tanks of the previously purchased Krone forage chopper to prevent heated chaff and
debris falling from the engine and burning through the fuel tanks, and based on his knowledge of
the operating conditions that the Krone Chopper would be used under, Mr. Preston recommended
that DNJ purchase the Krone Chopper. Based on Mr. Preston’s recommendation, DNJ agreed to
purchase the Krone Chopper with the understanding that it would not have problems with heated
chaff and debris falling from the engine and burning through the fuel tanks of the Krone Chopper.

XVI.

On or about October 15, 2012, the fuel tanks of the Krone Chopper failed and caused a fire
(“October 15, 2012 fire™) to ignite just below the engine compartment of the Krone Chopper. The
October 15, 2012 fire spread from the fuel tanks and ultimately engulfed the entire Krone Chopper.

The October 15, 2012 fire was a mechanical breakdown and/or failure caused by a defect in, or
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Defendants’ improper workmanship on, the fuel tanks of the Krone Chopper. The October 15,
2012 fire resulted in the complete loss and destruction of the Krone Chopper.
XVIL
At the time of the October 15, 2012 fire, the value of the Krone Chopper was
approximately $440,779.00.
XVIIL
Insurance Policy No. 08-829801-01 was in effect from May 9, 2012 and May 8, 2013 and
constituted an express contractual agreement between Plaintiff Western Community and Plaintiff
DNIJ. Under the contractual provisions and terms of Insurance Policy No. 08-829801-01, Plaintiff
DNJ was compensated in the amount of $440,779.00 for its October 15, 2012 loss of the Krone
Chopper by Plaintiff Western Community. Pursuant to the following terms of Insurance Policy
No. 08-829801-01, Plaintiff Western Community is the Subrogee of DNJ’s rights to recover for
this payment against Defendants:

COMMERCIAL INLAND MARINE CONDITIONS: Provision J-Transfer of Rights of
Recovery Against Others To Us. If any person or organization to or for whom we make
payment under this coverage part has rights to recover damages from another, those rights
are transferred to us to the extent of our payment.
CAUSES OF ACTION
FIRST CAUSE OF ACTION-BREACH OF EXPRESS WARRANTIES

XIX.
Plaintiffs replead and realleges Paragraphs I-XVIII, as if fully set forth herein.

XX.

Under the terms of the Krone NA New Equipment Warranty, Defendant Burks agreed and
warranted that it would repair or replace any part of the Krone Chopper that showed evidence of
defect or improper workmanship.

XXI.

Under the terms of the Krone NA Extended Warranty, Defendants agreed and warranted
that they would repair or replace any covered parts of the Krone Chopper that were determined to
have failed due to a mechanical breakdown or other failure and restore the Krone Chopper to its

operating condition just prior to the failure while the Warranty remained in effect
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XXII.

The October 15, 2012 fire was due to a defect in the material and workmanship and/or a

mechanical breakdown or failure of the fuel tanks of the Krone Chopper.
XXIII.

As a result of the October 15, 2012 fire, Plaintiffs attempted to submit warranty claims
under the Krone NA New Equipment and Extended Warranties through Burks for the repair and/or
replacement of the defective parts of the Krone Chopper that were determined to have failed due to
a mechanical breakdown or other failure and for restoration of the Krone Chopper to its pre-loss
condition. In response to Plaintiffs’ efforts to submit warranty claims under the Krone NA New
Equipment and Extended Warranties, Krone NA instructed Burks not to file or otherwise submit
Plaintiffs’ warranty claims.

XXIV.

Defendant Burks breached its duties and obligations under the terms of the Krone NA New
Equipment Warranty by failing to repair and/or replace the damaged parts of the Krone Chopper
after the October 15, 2012 fire.

XXV.

Defendants breached their duties and obligations under the terms of the Krone NA
Extended Warranty by failing by failing to repair and restore the Krone Chopper to its pre-loss
condition as a result of the mechanical breakdown and/or other failure of the fuel tanks.

XXVL

Plaintiff Western Community provided insurance coverage to Plaintiff DNJ under Policy
No. 08-829801-01 for the value of the Krone Chopper at the time of its loss. Under the terms of
Policy No. 08-829801-01, Subrogor DNJ, has been compensated in the amount of $440,779.00 for
its October 15, 2012 loss of the Krone Chopper. Under the terms of Policy No. 08-829801-01,
Plaintiff Western Community is subrogated to the rights of Plaintiff DNJ to recover for this
payment and is entitled to collect this sum from Defendant Burks based on Defendant Burks
breach of its duties and obligations under the terms of the Krone NA New Equipment Warranty
and against Defendants based on the breach of their duties and obligations under the terms of the
Krone NA Extended Warranty.
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SECOND CAUSE OF ACTION: BREACH OF OBLIGATION OF GOOD FAITH
XXVIL
Plaintiffs replead and reallege Paragraphs [-XXVI, as if fully set forth herein.
XXVIIL

Pursuant to Idaho Code § 28-1-304, the Krone NA New Equipment and Extended
Warranties were contracts and contained the respective duties and obligations of the parties to
these contracts, DNJ, Krone NA and Burks. Both the Krone NA New Equipment and Extended
Warranties, therefore, imposed an obligation of good faith in the performance and enforcement of
the warranty provisions on Defendants Krone NA and Burks.

XXIX.

In addition to its failure to repair and/or replace the damaged parts of the Krone Chopper
after the October 15, 2012 fire, Defendant Krone NA instructed Defendant Burks not to file or
otherwise submit a warranty claim on behalf of DNJ as a result of DNJ’s complete loss of the
Krone Chopper. By refusing to allow Burkes to submit, or to otherwise consider, a warranty claim
under the Krone NA Extended Warranty for the replacement and/or repair of the Krone Chopper to
its operating condition just prior to the failure, Defendant Krone NA breached its obligation of
good faith in its performance and enforcement of the terms of the Krone NA New Equipment
Warranty.

XXX.

In addition to their failure to repair and restore the Krone Chopper to its pre-loss condition
after the October 15, 2012 fire, Defendants breached their obligation of good faith to DNJ under
the terms of the Krone NA Extended Warranty by failing to submit and/or accept a warranty claim
on behalf of DNJ as a result of DNJ’s complete loss of the Krone Chopper.

XXXI.

Plaintiff Western Community provided insurance coverage to Subrogor DNJ under Policy
No. 08-829801-01 for the value of the Krone Chopper at the time of its loss. Under the terms of
Policy No. 08-829801-01, Subrogor DNJ has been compensated in the amount of $440,779.00 for
value of its October 15, 2012 loss of the Krone Chopper. Under the terms of Policy No.
08-829801-01, Plaintiff Western Community is subrogated to the rights of Plaintiff DNJ to recover
for this payment and is entitled to collect this sum from Defendant Krone NA based on Defendant
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Krone NA’s breach of its obligation of good faith in the performance and enforcement of the terms
of the Krone NA New Equipment and against Defendants based on the breach of their obligation
of good faith in the performance and enforcement of the terms of the Krone NA Extended
Warranty.
ATTORNEY'’S FEES

Plaintiffs have been required to retain the services of Saetrum Law Offices in order to
prosecute this action and are entitled to an award of their reasonable attorney’s fees and costs of
suit pursuant to Idaho Code §§§ 12-121, 12-120(3) and LR.C. P. 54(d)(1) and (e)(1).

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for judgment against Defendants Krone NA and Burks as
follows:

L. For damages in the amount of $440.779.00 as paid by Plaintiff Western Community
under its Insurance Policy with Plaintiff DNJ for the loss of the Krone Chopper;

2. For damages in the amount of $500.00 as paid by Plaintiff DNJ under its Insurance
Policy with Plaintiff Western Community for payment of Plaintiff DNJ’s insurance deductible;

3. For damages in the amount of $20,447.00 for the amount paid by Plaintiff DNJ for

the Krone NA Extended Warranty;
4, For interest on said amounts from October 15, 2012;
5. For reasonable attorneys’ fees in the amount of $15,000.00 if this matter is taken by

default or in such greater amount as established by the evidence if this matter is contested; and

6. For such other and further relief as this Court deems just and proper in the premises.

DATED this19th day of May, 2015.
SAETRUM LAW OFFICES

Attorneys for Plaintiffs

SECOND AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL - 8
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DEMAND FOR JURY TRIAL
COMES NOW, Plaintiffs above-named, and hereby demand a jury trial pursuant to Rule
38(b) of the Idaho Rules of Civil Procedure.

DATED this 19th day of May 2015.

SAETRUM LAW OFFICES

SECOND AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL -9
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 19" day of May, 2015, I caused a true and correct copy of

the foregoing to be sent by method indicated below:

Benjamin Cluff

David A. Coleman
Coleman, Ritchie & Cluff
P.O. Box 525

Twin Falls, ID 83303

Philip R. DuPont

Sandberg Phoenix & Von Gontard P.C.

7450 West 130™ Street Suite 140
Overland Park, Kansas 66213-2659

Michael G. Brady

Brady Law Chartered

St. Mary’s Crossing

2537 W. State Street, Suite 200
Boise Idaho 83702

U.S. Mail
Hand Delivery

Overnight Mail
. Facsimile

U.S. Mail
Hand Delivery
Overnight Mail

.~ Facsimile

U.S. Mail
Hand Delivery
Overnight Mail
Facsimile

Q AC, \émi\(\

Tracy KoEn\”\g
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S il Purchaser's Order for Equipment
jurks Tractor Co. [nc.  Dealer
140 Kimberly Road, Twin Falls, idaho 83301

Date 12 20 12
2 DNJ, Ine, Buyer
doress . 4178 North 1000 East, Buhl, Idsho 83316

ease Enter the Following Order to be Delivered on or after

o——

Quanitity Warranty : Cash Price Egch
PO R ;m Make, Monis), Description . Serial NoJAttach fterm
% Krans Big X 1100 Forage Chopper 841388 8457,520.00
1 Krone EC-803 T+ Fold Com Header 625953 $145.,046.00
1 Krone EF-380 Pickup Header §388b7 $38,078.00
1 lkrane Warranly 2 Yrs, Full & 3rd. Yr. Drivetraln or 300D Hrs. NIA:_ $20,447.00
1 Krone Big X 1100 Forage Chopper 841659 $457.520.00
1 Krone EC-803 Tn Fold Corn Header 826903 $445,046.00
1 Krone EF-380 Pickup Header 839858 $38,073.00
1 |Krane Warranty 2 Yrs. Full & 3rd. Yr. Drivelrain or 3000 Hrs, N/A $20,447.00
Transportation Exgensa
de in: Plus Exira Equipment (Cab, Extedahos, Duals, etc.) Upon dellvery, it s agreed thet Furchaser will pay all taxes
oo Description and ather charges and seitie for the purchase price as
ig. Tiake Fioaal Sera o, Hours | Trade Allowance}  foliows:
1. Total Cash Price 8 1,324,000.00
2, Less Down Payment $
wmmm.ﬁﬁ canveya;ntom ) :m::cﬁhed 3. Unpeld Cash Price $ 1.181405.19
Equipmsnt and warvants and cerfifies i to and clear of fiens, 4, Enter % SolesTax §  S000 § 0.00
Jmibrance. and sepurily interests, except 1o tha extant shown below, 5. OtherFeesorChamges $ 166.50
Trrade Allowsnza $ 6. Total Taxs and Fees (4 + 5) g 166.50
Less Amount Owed . . 7. Cash Dua on Delivery (3 + 6) 8 1,191,571.69
O S s -
Net Trade Allowance, (1 - 2) § This Is a cash transaction. If the Purchesers so raquests
Other (Specify) prier {0 acteptancs, the unpaid balance will be handled as a
3 time sales ransaction, sublect to avallable financing and
Cash Down Payment with Ordar $ credit approval.
Toota! Cash and Other Down Payment (¢ + 6) s 0.00 NO DELIVERY OF ABOVE GOQDS TO BE MADE
Total Down Payment (3 + &) L UNTIL FULL SETTLEMENT' IS RECEIVED..

LER AND MANUFACTURER MAKE NO REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED (INCLUDING

: IMPUED WARRANTIES OF MERCHANTABILITY AND FITNESS) EXCEPT AS PROVIDED ON THE REVERSE SIDE.
NOTICE TO PURCHASER

Read this eomract bafore you sign it ‘

“ou ate enfitied fo an exact and completely fiiad in copy of this contract when you sign it. Kep # to protect your legal rights.,

urchaser scknowledges racelp? of a fully campletéd copy of this gontrast and Purchaser waives nolicn of the seoegtanca or rejection of {fils order by the

wllsr, '

"he agditiona! terms and congliions sat farth on the everse side are 3 par of his contreet agd dro incorporated hevein by eference.

mderstoad that this Is the entire agreement tatween the paities. Jli“ }\

‘Takeaby  Lesfie Praston ' ° ;

"~ (Purchasers Signature)
accepied This pay F'urdmi:d 4178 North 1000 East
" (Gtrest)
20 Buh
' — (Town)
Doaler 7 Stare Manger Twin Falls idaho B3316
ranse ~ g
p93=4  200/200°d E8I-L 8ev8-£¥3-802 THNE-NYIING FREVE-HONd  RVZICLL 2102-80-A0N
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NEW EQUIPMENT LIMITED WARRANTY | €YY s mneIVIE

TERMS & CONDITIONS Narth Amarica

KRONE NA, Ing, (hersafter oalled KRONE) warrants eqcft riaw KRONE praduot to be frae fram defacts In matarial
and workmanshilp, . This Limited Warranty shall axtand for ang yaar or one sqason's use only, whichever octurs

flfsly frior the day of delivary or warranty start date; to the original plrohasar-usar, In the evant a dealer files a
falsglinoarnact Slatt Date « intantional or not - the maahlhe Warranty Start Date will default automatlcally to the

Delivery Data,

This Limttad Warranty doas NOT covar any mershandise or somponent parts which, In tha oplnlan of KRONE, have

- baan sublaciad io negligant use, misuse, allenation, or sceldent, Repalrs made with parts othat than those
* mantfactured and obtainable from KRONE will not ba canhslderad, Under no clreumatances are component perts

warranted agalnet wesr that Is ot raleted to defective materials or workmanshlp.

‘KROI}JE doas not warrant elgolre mators, batterles, tires, or other camponants supplied by manufacturers that are
wamanted separately by these suppiiers,

KRONE's abligation under this Limited Waranty is limited to repairing or replacing free of charge to the orlginal -

.pli[chassr-usqr. ut 8 locallon designated by KRONE, any part that In KRONE's Judgrriant shows evidenge df dafaat
oF Improper workrianship, ' Defsctiva perts must be returnad through the selling dealsr or distrbutar, tanspaation
- oharges prepald by Krone, If raquested. : '

This Limited Wattanty and KRONE's ubllgation htiraunder s n llsu of all werrantias, express or Implled, and al.
olher represantations to the origihel purchaser-user-and all other abligations or llabliitles, ncluding lablity for loss of

arans; logses caused by harvest delays or any expense of Iss for jahar; supplies, rantel aquipmant ang sl
Incldental or gonsequentlal damages, -The performéance of replacemeant or repala Is tha axclusive temedy under

his written Wapranty o any Implled Wamranty.
Na person (¢ authorized to glve any othar warranties of to ansuina any other lablity on KRONE's behalf,

KRONE MAKES NO WARRANTY OF MERCHANTIBILITY OR FIYNESS FOR A PARTICULAR FURPOSE,

(This machine Warrenty must ba reglaterad with KRONE within ten (10) days from the date of orglnal purchass.)

KRORE NA, Inv, ressives tiha right te chanye or withdraw this program ot nytime without notics,
Krontt NA, Ing, % PO Box 38880 4 Mamphls, TN 38161-0800 * 1-800-453-2074 * wyw Krone-noshamerch,com b
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REPAIRS OR REPLACEMENT NOT COVERED BY
THE STANDARD WARRANTY

OWNER RESPONSIBILITY PARTS: Sums ltems must be servicad and/or replaced as & normal rasult of
maching usage. These are defited as "Owner Rasponsibllity” ltams, Ma/or éxamples are llated below:

PTO Componettst The seivice iife of a FTO clutch can vary cansiderably upon this local epplications

and sonditiohs, such as abrasive dust, adjustment, loading, and waar due to overlosding, ete. Thus,

the grvice life of a alutoh may he measured In daya to years, depending on the operafing conditions,

Clutsh rapsir or replacement ts normally an swhar rasponalbiliity and not @ warrantabla item, ‘ -

. V-Belta: The machine la otiginally equippad with pramium grade V-belts, espscially
deslgnid ta parfarm the job fof which they wera Intended on the maohine. As with PTO
clulches, V-bell service life varies congidarably upon the local applicatians and
conditions, suoh ag abraslve dust, adjustment, loading, slippage, end wear due to
overipaing, eto, Thus, tha tervica lifs of @ V-balt may be measured In days to years,
depending on the operating sonditions. V-belt raplacemerit ls nbrmelly an owner

responaibliity and not a warrantabls ftem,

HYDRALLIC coMPONéNTs: Hydraulic componant [Ife s greatly affeoted by the eagularlty of
hydraullo oft changes and the quality of tha replacament ofl, Fallures to thess sumponenis must be
the result of & defect I materlal or workmanship to bs gonsidarad warrantable, ‘

CHAINS AND SPROCKETS! Chalns and aprockets are subjact ly graat varlations in service life,
depending on suoh factors g over-tansion, uhder-tenslon, lubrication of (a& an éxampla)
~Installing & new chatln on ald sprockets. Sprocket and chaln raplacamant I8 hormally an owner

. responsiblilty and not handled as a warranty tem.

- GROUND ENGAGING AND CUTYING PARTS: Ground engaging and cutting parls ere subject
to wear and raplacamant, Bervice lifa of theas parts oan vary from hours ta years, depending on
lseal gonditions, Normally, the replacament of thls oategary of pars Is congldared to be an owrier
expense, Jf an Individual item broke pramaturely due to defact In matarial ar poor workmenship, it

will then be warranted. .
FOREIGN OBJECT PROTECTIVE 8YSTEMS: Some Krone Machinss are equippad with protective devices to
reducs the risk of damage to the machine aausad by a foreign objact. Thage davices Includa but ars not limiteg
to shear bolis, clulches, metal delaction and rock proteciion. Under no lreumstances shall the protectiva

system ba altered from the manufacturar estting, doing su valds the warranty, Incidental or consaquantial
damagas {o maching eompanents due to the fallure of ane of these davicss will not be coverad by Krone

Limlted Warranty,
FAILURES DUE TO ABUSIVE USAGE, LACK OF MAINTENANGE OR ACCIDENT: All rapalrs and fabor are

”'mn'owner-ekpense for fallures restiting from abysive uxags, lack-of malntenanoe and/or aocldent. - -

FAILURES DUE 7O UNAUTHORIZED ALTERATION OF MAGHINE OR INBTALLATION OF
UNAUTHORIZED ATTACHMENTS: Wa polnt out for your prataction, thet tha Installation of unauthorlzed
attachmenta or the unauthorized alteration of the trachine may overload carialn components and result In
unexpeocted repairs or ovarhaul, Any fallur resulting from the abova Is an owner expense.

LABOR ﬁElMBURSEMEMT: Labor will be conslderad when It Is gubmitted with tha orlginal raquast and I
accampanied by a copy of the shop tlekat.

" LABQR RATE: Lahor will be pald haged an Deglars publishad hourly [abor rate astablished with KRONE NA,

Changes to labor rate are allowad once per calandar year snd must be sacompanled by threa retall shop oksta
establighing the hourly labor rate, Thia labor rate must be published in a prominent place in the workshop.
LABOR HOURS: Labor hours wil be pald basad on a fiat rate manual, or the experience of KRONE parsonnal,

or reasonable and guatomary tite required complefing the describad work,

KRONE NA, Inc. resarves the right be change af Withdraw Ehis program a8 anytime without notles,
l Krons NA, Ing, ¥ FO Bax 18860 A Memohls, TN 301810880 % 1-B00-453-2974 « mmmmmm—l .
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REPAIRS OR REFLACEMENT NOT COVERED BY
THE STANDARD WARRANTY (cantinuod)

8." WARRANTY GLAIMS: Waranty oleims should ba submitted in English, elactronloally on the KWS system.
‘Incomplate olalms will be denlad, Al clalms must be reqalved within 90 days of the machine faillure and within
80 days of the date tha detactive part was rapeired or raplsosd. Claims that will be submitted after warranty
explration date must be pre-approvad with KRONE NA warranty department hefore the warranty explration date

~has pagsed, Warranty Claim digputes must be submitted i writing within thiny (30) days of the decislon ¢ate, -

7. DEFECTIVE PARTS: Defacliva pars that have been replacad must ba saved at the daalar unil| 45 deys aftar
the warranty credit I Iasuad, In sume oages, & part may ba repalred Instaad of raplacad. In this instance,
photos of the damage muat ba avalleble In lisu of the fallad parts. These parts or photos must bs raturnad to
KRONE If sn raquasted, Normal return fralght chergas will be compensated by Krons es ouliingd on the
Warmanty Parts Packing Slip, Parts or phatos not returned to KRONE wilhin 15 daya of raquagt will result in

denlal of olaim and reversal of any oradit issued.

8, RENTAL R LEASED MAGHINES: Rental or lsased machines have a spacified policy that can be an
. axoeption to the standard warranty. Othar warranty provisions outiined remain the sama. See the Rantal
Program ar Rantal Purchase Pragram for speclfic nstructions. Warranty coversga will not excesd one year,

8. BPARE-BARTS WARRANTY: All rapalr parls sold to customers hava s ninaty (50) day warranty time perlad,
wginning the date of purohase, with the rest of the provisions outlined remalning the sams, Warranty requests

must include a capy of the original dealat apunter ticket,
Repalr paHs installed by the dealet tarcy a ninety (80) dey warranty tima period that beuames effective from the

date of first tise aftar Installation. Fitat uss date must be documented by the dealer and shall inolude an hour
melar reading. Watranty raquests must Inoluds a capy of the original work order listing parts used during repalr

and first use dats.

10, FREIGHT FOR PARTS USED ON WARRANTY REPAIRS: Frelght compensation Is based on tha original
Invalea or an estimation of graund rats, if the desler s aligible to recalve an addiianal percantage above dsalar
net on parte, this emount 18 to be awarded In lay of fraight and handling chargas, Frelght charges other then

'gmunﬂ rate will be the responsibliity of the dealar or customer.
;.tiHOP SUPPLIES: Shop supplias, such el rags, panatrating ofl, olaanar, sterting fiuld, ate,, are not warrantable
“ltems,

HAULING CHARGES / MILEAGE | TRAVEL TIME: Charges for hauling equipment, milsage, trave! time, atc,
are not goverad under warranty,

STATE AND LOCAL FRANGHISE AGREEMENTS: KRONE shall make every sffort ta sonform to state and
local laws where applicabls, .

14. DIRPUTE PROCESS; In the event a dealer does not agrée with a deals
_raview farm may be obtalned from the Terrtory Service Manager,

12,

18,
forfHald by the wattanty adilitstrator, a

KRONE NA, Xnc, reservas the Vight to changa or veithdraw this prograri ot anytinte without notlea.
L Keane NA, Tne, + PO Hax 38880 * Meimphls, TN 30161-0880 * 1-800-45%-2674 % pywkrons northarercn carm 10
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KRONE NORTH AMERICA'
CROWN GUARANTEE
FULL MAGHINE EXTENDED SERVICE CONTRACT
TERMS AND CONDITIONS

KEY TERME AND DEFINITTONS!
CONTRAGT! means (his EQUIPMENT SERVICE CONTRACY. It is o CONTRAQT hetwaen YOU and US.

WE, IS, QUR, DEALER, MANUFACTURER: megans the Pravider lssting this CONTRACT
YOU, YOUR, CONTRACT HOLDER: mehns the owner of the EQUIPMENT liated in the exionded servica contrect certificate,

EQUIPMENTAMACHINE: maans the EQUIPMENT described In the extendsd samvice contract ceriifioate.

ADMINISTRATOR: teans the company appeinted by US to adminisierthis CONTRAGT, The ADMINISTRATOR has no fiabliily to YOL.
NMEGHANICAL BREAKDOWN or FAILURE; maans the actual braaking or alactronie fallure of any covered patt of the cavsred MACHINE
whiie [n ordinary use arslag fram fauls atidbutebla fo manutgsturing defeats in workmanship or matedals in such MACHINE caueing

suddsn stoppage ofthe funations thereaf and necessityling rapalr befors it oan rasume work,
DEDUCTIBLE: means the portion of the repalr thal 18 cavered by this CONTRACT, whieh YOU mus) firs{ pay for each, Unrlsled

FAILURE, The DEDUCTIBLE amount is §500.00, -

® * 9 v e

WHAT YQUR CONTRACT COVERSs Lo
The sefvice cantract coverape ks imited exciusively ta the rpalr or replaceiment of covgred pars ab they parfein to tha mrachine (isted balow
In sagtion L) determinad t have fallsd gue to 8 MECHANICAL BREAKDOWN or FAILURE as dafined tnder terms and definitlors, No

perean has te authariiy ta changs ot to walva any of lis provislons. This CONTRAGT ts for the sale benefil of the CONTRACT HOLUER
namad hareln and applles only (o the Equipment described in the avtandad service eontract carlificata,

I Full Machinz covers all parts except thues spacifically ldentifiad as nat being covared under the sactlon withln thie contract fitind “What s
not covéred®, Flanse nata that Full Machine covarage Is not avallable for balsts and headers.

WHAT IS NOT COVERED: ’
MECHANICAL EREAKDOWN OR FAILURE:
v Caussd by awident, misuge, megliganca or natural calamity.
»  Cairsed by using other than the recommesndad manufatturer ganuine partsiflifers o+ inatalling attachinenis to equipment not

aulhdrized In writing by the manufacirar, ’ .
Caused by chunges, alteratlons or modifzations o tha equipment or any of s companentg/parts ather than muthotized by the
manufacturar/deatsr whigh in the sals judgmenf of the manufacturer/dealar aflacts ihe porformance. stabllity of purpnsae for
which ft was manufacitred, Addillonally, accassories ane ot covered, if they ang not installed an the unil or constdared in the
cost of the unit whan the actended wamarnty fs putchagsd, )
Causad by non-opsrational dafacts, which genzrally do net afiect the stakility or rallahffity of the equipment,
Causad by sendce malnlgnance, such as angine deaning, brake adjustment, eto., raplacament of ennsumable
portsfeonsumahle lems, such as ofl, grease, Yan bells, battaring, paskets, funes, braka ar clutsh finings, fugl fiter, liras, sablas,
catban brushas, buths, glass, and other simllar maintenance andlor supply ltoms and all othar paris nal mate of matal,
= Causad by wear lloms but nof imited fo; outing companeénts, knivas, pickup Unes, scrapess, augers, belis, wear plates, ground

contacting camponents, undarcariage componants, camponents that eontact crop Suting narme! vparallon, eutterbars, PTQ

Shafis, allp detches and U-olnte.
»  Fraightorstoraga chamges, transportation or tawliy charges, laading or unfosding charmes, rentat or loaner equipmant

- chantes, josg of iima, incanverifence, bodlly Félgury ard propenty demage. Incidental ar eonsaquential demage that results ram

a HANICAL BREAKDOWN OR FAILU
«  Damage tb a covered companent thal ls saused by the falurs of @ non-covéred component.
v Mineradiusthents. .
«  Aproduct recall ar & pioduct support program,

CONTRACT RESPONSIBILITIES, LIMITATIONS AND EXTEHSIONS

A’ QUR RESPONSIBILITIES
WE ggras to repalr ¢r replaca any of the parts covarsd, If required dua to 3 MECHANIGAL BREAKDOWN ar FAILURE; when the

MEGHANICAL BREAKDOWN of FAILURE i3 deamad fo be ¢overad untley this wasranty.

8. YOUR RESPONSIBILITIES
To kaep ihls CONTRACT valid, YOU must upon request shaw prool that YOUR EQUIPMENT has been sarvicad as recammended by the

EQUIPMENT manufaciurer, during the lime period n which 2 caim Is being Gons!derad for paymanL. Fallura to provide proof of servica may
torminate the sarvice conlract and result In the denlal of the claln. In the event of MECHANICAL BREAKDOWN or FAILURE, you must
profect the equipmant from further damage, Any further damaga ghali be conaldared YOUR fallure to protect the equipiment and ghall not ba
covered. In onder lo kaop this coltfract valld, the DEALER and ar YOU must noflfy the ADMINISTRATOR of any allerations or additions 1o the
Equipmern ang of any propasad deperurs fram ordinaty workdng conditions from which the nquiptent Is d”'g:,fd o oparate, The
ADMINISTRATOR must approva the slterations, additions, ar changes In operation of the equipmant with writlah consant.

C. CGONTRACY PERIODITERIUTORY
If this {s & NEW EQUIPMENT CONTRADT, the lime and hour mits of the term selectad! etart tha day the EQUIPMENT Manufaciurets

Wamanty starts and at zaro (0) hours. Covarage explras whon the lenpth af time or eceunulated hours (whichever occurs finst) of the tarm

salaoled Is reached,
if this 75 o USED EQUIPMENT CONTRAQT, the lima and hour limits of the term selected stadt on the DATE ISSUED/EQUIPMENT DELIVERY

DATE ard} from the hautg on the sarvice naler an that date, Coverage axpires whan the length of time for the term selecled shown J the
alid 2/23109
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txtendad sendca contract cartilicate i rsachad grtotal hours on the EQUIPMENT Is equal to tha aum of the selected feih hours plus stated
bayrg en the EOUIPMENT al dellvary data, whichevar atGurs Tiral. This CONTRAGT pplies nily to B MECHANICAL BREAKDOWN of

FAILURE oeruring within the United States, Canada and Mexico.

D. LNTH OF LIABILITY
LImit shat! be timited Lo the régsonabla price for repalr of raplacamanit of any covered par; tompemaated In accordance wilh the

manufaclurer's standard warranly policy. The repair or replasement I3 based upon netionally recofnizad fat rates and/ar faotory manuals.
Labor reimbusament will be hased on the deglar's suggested list nrice for shop [6h0r and flald labor as they sne documented on fils with
KRONE North America. I a part s unprooutable, our lisbillty shall be imited to the manutacturers or suppllars latest suggestad rafall price, In
10 evant wiil the liabllly for eact MECHANICAL BREAKDOWN qor FAILURE, under this CONTRAGT, excaed 20% of Ihe original
EQUIRMENT transaction prics, Additionally, the total af sl henefits payable shall never excagd 80% of the piice YOU pald for YOUR
EQUIFMENT. The Intent or this exltended warranty is not to restoro the produot (o & tlizs-waw candition, but rethe to rastors the praduct to lts
uperafing sonditon Juat prior ia the extérded wamanty soverad faflura. Al rapalre must ba paformed by & manufacturar authorized rapalr
facllity. The vepalr faciity that parfomts the rapals must wamant its work for 8 pesiad na lass than 8 manths o 800 hours, starling from fhe

date hat the maching ls put back into service, to ba free of dafects In materlal or poor workmanship,

E. SUBROGATION

YOU agrea that WE, aRer honaring a elsim an YOUR CONTRACT, have 4l rights of sbragation against those whio may be responsthla for
YOUR MECHANICAL BREAKDOWN, All amounts recovernss by YOU for which YOU were previously ralmbursed under this CONTRACT shall
bacome OUR property or the propery of OUR designes and shiall be forwardad fo same by YOU, up ta tha total amount patd by US under this

F. ARBITRATION .
In the avent of any dispule congatning the interpratation of the GONTRAGT by Us andfer the ADMINISTRATOR, shall be reealved by
rbliration in acoardanca with the rulas of thie Amenioan Arbliratlon Assuciafion. For elalms arbitration, written demand must ba made to

ADMINISTRATOR or US within (60) days of the claim denla).

G. TRANSFER OF THIS CONTRACT
Conlact US snd submilt the following:

1, This CONTRACT
2. Wiitten evdence verifying all malntenance requirements have baan mat

3. A copy of dacumentation evidencing change of ownership snd senviea hours at date of sale,

:}.n wl:lhotocaplas of dogurments sent to the menufscturer verifying Vansfarance of factory wanamy, if applicable,
ons; A

1. This CONTRACT cannot be transferred fo othar EQUIRMENT. i ean only be transferred 1o & diffarent ownar.

2, Tho EQUIPMENT I subjaot to inepaciion.

8,  Transfar must take place within fiftsan (15) days of change of swnarship,

4. Al ramaining undarlying warrantes must be transferred to the new gwner.

& Fallure to notlfy the ADMINISTRATOR of the transfar will vold the remaining centract pariod.

H. START7STOR WARRANTYY i EFFECT FEATURE

A degier may stop and restat the offectivenete of the warranly for fhose machines that are recefved on @ rade In and ne slated at the
tnalarehip untl suoh timg thal the machine is resold, The amount of time khat the warranly o1 be stopped I8 4 meximum af 8 manths from
the date the machine i broughi to the daalarship for & frade In. In order (o keep (nfs feature Ir effect the doalsr must adhara 16 the fallowing:
the dala In whioh the maching was dalivered to the donlarship for lrada In to stop the

1. The DEALER musl nofify KRONE :lenoﬂnsl
wamranty. The DEALER must pravide a coby af the ragquinstl documertagon denoling this data.
2, The DEALER mus! notlfy KRONE denoting the date In whish the mechine was resold In order to rastard ihe warranty, Tha DEALER

must provida a copy of the ragiired docurmeniation denoting this date.

8. Upon recelving the machlne tha DEALER must inpect fhe machina denoting any pre-existing protlems. This Information must be
providad to KRONE, Plepea nota fhis Is not an eppertunlly to pesform work on the machine updating e maching 1o a ke new canditian; that
work s at the DEAL ER'S expanse,

4. TheDEALER must provide KRONE with eurent off sample reponts on all lubricated compononts dennting the cumrent candiifon of the

machine at the time of rade in,
6,  The DEALER must parform a new all change on all lubvicated compartments aneuring that the machine hag clean of,

8  The DEALER must start It maching and exarclse all o7ty kinctions at lanst gnea evary four wegks.
Any fallute thit is deemed to have oceumed due to not adharing to the shava dascribad Inakuetions ar that is tho reeult of comaslan wiil not be

covieted undor this wananty.

I, CANCELLATION
This OOQTRAC‘F 1§ noncancelabls, excapt by the ADMINISTRATOR within tha firet zixly (50) days, shald tha ECQIUIEMENT riot meat
undenwriting guidelings, in such a casa, YOU will rsceiva a full refund of the CONTRACT charga from US.

IN GABE OF MEGHANICAL HREAKDOWN QR FAILURE

1. Ifthe cost of repair is greater than ane thousand ($1000.00) detiars, the DEALER and ar YOU must. if requested, provide the
ADMINISTRATOR wlfﬁdethe photograghlo evidencs of the affacted partg, or proseva tha parts aﬁegted. am&al:e thent gvaliabla
far inspaction by the ADMINISTRATOR, or s fepresentative. IFthp rapalr eslimata exceads fva thousand ($5,000.00) delfars. you can

e e C e

\ n ninaty ays of the of FA an| ity (60) daya of the data of REPAIR, tha rapgiting DEALER must provide
the ADMINISTRATOR with & Repalr Qrdar datalling tho RAILURE and tha repalrs, along with nuR'cn olhm? qulgnaﬁnns crev!dazoe us
may ba reagonably required by the ADMINISTRATOR, including n statvtory declaration verifying the cantants of the Rapalr Crder, other
explenations of evidanca. If WE ask YOU, YOU musl dllew the ADMINISTRATOR to inspost YOUR EQUIPMENT fo gather necessary
information ragarding any clalm, YOU muy b requirad to supply tha ADMINISTRATOR wilh 2l meiatenanca records for service

petfonmed on the EQUIPMENT.
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3, Alrepalrs must be parformed by 8 manufacturer aulinrizad tepalr facillty. The repalr facillly that parorms the rapairs must watrant is
work for & podod no lass than 3 months o 508 howrs, elarting from the date that the machina |5 put back It service, te ba fao.of
defects in matprial or poor workmanship, N )

IF YOU HAVE A MECHANIGAL BREAKOOWN OR FAILURE IT 1§ YOUR RESPONSIBILITY TO NOTIFY YOUR REPAIRING DEALER, IT
IS THEN THE RESPONNSIBILITY OF THE DEALER TO NOTIFY KONE NORTH ARERIOA;

Notity: Submit clalmg ta Administrated by:
KRONE NORTH AMERIGA KRONE NORTH AMERICA KRONE NORTH AMERICA
901-842-5011 P.0. Box 188H0 P.0D. Box 18880
www .krana-notthamerios,com Mamphis, TN. 38181 Mamphts, TN, 38184

www lrone-northameylca.com
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BRADY LAW, CHARTERED
Michael G. Brady, ISB #1293
Jason S. Thompson, ISB #8985
St. Mary’s Crossing

2537 W. State Street, Suite 200
Boise, ID 83702

TELEPHONE: (208) 345-8400
FACSIMILE: (208) 322-4486

Attorneys for Defendant/Cross-Claimant,
Burks Tractor Company, Inc.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

WESTERN COMMUNITY INSURANCE
COMPANY, as Subrogee of DNJ, INC.,
Subrogor, an Idaho corporation,

Plaintiff,
V.

BURKS TRACTOR COMPANY, INC., an
Idaho Corporation, and KRONE NA, INC., a
Delaware Corporation,

Defendants.

BURKS TRACTOR COMPANY, INC., an
Idaho corporation,

Cross-Claimant,
V.
KRONE NA, INC., a Delaware corporation,

Cross-Defendant.

Case No. CV-14-2977

Judge G. Richard Bevan

DEFENDANT BURKS TRACTOR
COMPANY, INC.’S ANSWER TO
SECOND AMENDED COMPLAINT,
CROSS-CLAIM, AND DEMAND FOR
JURY TRIAL

DEFENDANT BURKS TRACTOR COMPANY, INC.’S ANSWER TO SECOND AMENDED
COMPLAINT, CROSS-CLAIM, AND DEMAND FOR JURY TRIAL - Page 1
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DEFENDANT BURKS TRACTOR COMPANY, INC. (“Burks”), by and through its
attorneys of record, Brady Law, Chartered, as and for an Answer to Plaintiffs’ Second Amended

Complaint, pleads and alleges as follows:

FIRST DEFENSE

Burks denies each and every allegation contained in Plaintiffs’ Second Amended Complaint,

unless expressly and specifically hereinafter admitted.
PARTIES, JURISDICTION AND VENUE

1. With regard to Paragraph I of Plaintiffs’ Second Amended Complaint, Burks
admits that Plaintiff Western Community Insurance Company (“Western Community”) was an is
an insurance company licensed to do business in the state of Idaho, but is without knowledge or
information sufficient to form a belief as to the remaining allegations contained therein, and
therefore denies the same.

2. With regard to Paragraphs II, III and IV of Plaintiffs’ Second Amended
Complaint, Burks admits each and every allegation contained therein.

3. With regard to Paragraph V of Plaintiffs’ Second Amended Complaint, Burks
admits that jurisdiction is proper in this Court.

4. With regard to Paragraphs VI and VII of Plaintiffs’ Second Amended Complaint,
Burks admits that venue is proper in Twin Falls County, Idaho.

GENERAL ALLEGATIONS

5. With regard to Paragraph VIII of Plaintiffs’ Second Amended Complaint, Burks
admits each and every allegation contained therein.

6. With regard to Paragraphs IX and X of Plaintiffs’ Second Amended Complaint,
Burks admits that the Krone Chopper was covered by a Krone New Equipment Limited
Warranty (“New Equipment Warranty), which Krone New Equipment Warranty provided
warranty coverage as stated therein, and denies each and every other allegation contained
therein.

7. With regard to Paragraphs XI and XII of Plaintiffs’ Second Amended Complaint,
Burks admits that the Krone Chopper was covered by a Krone North America Crown Guarantee
(“Extended Warranty™), which provided warranty coverage as provided therein, and denies each

and every other allegation contained therein.
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8. With regard to Paragraph XIII of Plaintiffs’ Second Amended Complaint, Burks
admits that DNJ had previously purchased a Krone Chopper from Burks, and is without
knowledge or information sufficient to form a belief as to the truth of the remaining allegations
contained therein, and therefore denies the same.

9. With regard to Paragraphs XIV and XV of Plaintiffs’ Second Amended
Complaint, Burks denies each and every allegation contained therein.

10.  With regard to Paragraph XVI of Plaintiffs’ Second Amended Complaint, Burks
admits that on or about October 15, 2012, the Krone Chopper was damaged by a fire, and denies
each and every other allegation contained therein.

11.  With regard to Paragraph XVII of Plaintiffs’ Second Amended Complaint, Burks
is without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore denies the same.

12.  With regard to Paragraph XVIII of Plaintiffs’ Second Amended Complaint, there
are not allegations concerning Burks contained therein. To the extent that allegations concerning
Burks are contained in Paragraph XVIII, Burks denies the same.

FIRST CAUSE OF ACTION — BREACH OF EXPRESS WARRANTIES
13.  With regard to Paragraph XIX of Plaintiffs’ Second Amended Complaint, Burks

repeats and realleges each and every admission, denial and defense pled in answering the

foregoing paragraphs of Plaintiffs’ Second Amended Complaint as if fully set forth herein.

14.  With regard to Paragraph XX, XXI, and XXII of Plaintiffs’ Second Amended
Complaint, Burks denies each and every allegation contained therein.

15.  With regard to Paragraph XXIII of Plaintiffs’ Second Amended Complaint, Burks
only admits that Plaintiffs submitted a warranty claim, and denies each and every remaining
allegation contained therein.

16.  With regard to Paragraph XXIV and XXV of Plaintiffs’ Second Amended
Complaint, Burks denies each and every allegation contained therein.

17.  With regard to Paragraph XXVI of Plaintiffs’ Second Amended Complaint, Burks
is without knowledge or information sufficient to form a belief as to the truth of the allegations

contained therein, and therefore denies the same.
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SECOND CAUSE OF ACTION — BREACH OF OBLIGATION OF GOOD FAITH
18.  With regard to Paragraph XXVII of Plaintiffs’ Second Amended Complaint,

Burks repeats and realleges each and every admission, denial and defense pled in answering the
foregoing paragraphs of Plaintiffs’ Second Amended Complaint as if fully set forth herein.

19. With regard to Paragraphs XXVIII, XXIX, and XXX of Plaintiffs’ Second
Amended Complaint, Burks denies each and every allegation contained therein.

20.  With regard to Paragraph XXXI of Plaintiffs’ Second Amended Complaint, Burks
is without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore denies the same.

ATTORNEY'’S FEES
Burks denies that Plaintiffs are entitled to attorney’s fees and costs in this case.
SECOND DEFENSE

Western Community, as the subrogee of DNJ, is subject to all the admissions, denials and

defenses pled in this Answer.
THIRD DEFENSE

Plaintiffs” damages, if any, were caused by the negligence, fault or responsibility of DNJ.
FOURTH DEFENSE
Plaintiffs’ damages, if any, were caused by accident, misuse, and/or negligence of DNJ.
FIFTH DEFENSE

Plaintiffs’ damages, if any, were caused by changes, alterations or modifications of the

Krone Chopper by DNJ not authorized by Krone or Burks.
SIXTH DEFENSE
Plaintiffs’ damages, if any, were caused by the abuse, misuse, or lack of maintenance of
the Krone Chopper by DNJ.
SEVENTH DEFENSE

Burks made no representations or warranties, express or implied, to DNJ, including the

implied warranties of merchantability or fitness regarding the Krone Chopper.
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EIGHTH DEFENSE

Burks did not have a reasonable opportunity to inspect the Krone Chopper in a manner

that would, or should, in the exercise of reasonable care, reveal the existence of the defective
condition alleged in the Second Amended Complaint.
NINTH DEFENSE

Burks did not have knowledge or reason to know of the defective condition of the Krone

Chopper alleged in the Second Amended Complaint.
TENTH DEFENSE
Prior to the sale of the Krone Chopper to DNJ, Burks did not alter, modify or install any

part or component of the Krone Chopper alleged to be defective in the Second Amended
Complaint.
ELEVENTH DEFENSE

Burks did not provide any plans or specifications to Krone for the manufacture of the

Krone Chopper.
TWELFTH DEFENSE

Plaintiffs’ claims are barred in whole, or in part, by the economic loss rule.

THIRTEENTH DEFENSE
Plaintiffs’ claims are barred by the Idaho Product Liability Reform Act, Idaho Code
Title 6, Chapter 14.

FOURTEENTH DEFENSE
All representations made by Burks to DNJ regarding the sale of the Krone Chopper were

included in a written contract that became the entire agreement between the parties.
FIFTHTEENTH DEFENSE
DNIJ did not rely on any representations made by Burks regarding the Krone Chopper that

were not included in the written contract between Burks and DNJ.
PRAYER FOR RELIEF
WHEREFORE, Burks prays for judgment as follows:
1. That Plaintiffs’ Second Amended Complaint be dismissed with prejudice and that
Plaintiff take nothing thereunder.
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2. That Burks be awarded attorney fees pursuant to Idaho Code §§ 12-120(3), 12-
121, and 48-608(5).
3. That Burks be awarded costs and disbursements necessarily incurred in defending
this action pursuant to Idaho Rules of Civil Procedure, Rule 54.
4. For such other and further relief as the Court may deem just and proper.
CROSS-CLAIM

Defendant/Cross-Claimant Burks Tractor Company, Inc. (“Burks”), as and for a cross-
claim against Defendant/Cross-Defendant Krone NA, Inc. (“Krone”), pleads and alleges as
follows:

PARTIES

1. Burks was and is an Idaho corporation, organized and existing under the laws of
the state of Idaho, with its principal place of business in Twin Falls, Idaho.

2. Krone NA, Inc., was and is a Delaware corporation, organized and existing under
the laws of the state of Delaware, with its principal place of business in Memphis, Tennessee,
and licensed to transact business in the state of Idaho.

JURISDICTION AND VENUE

1. Jurisdiction and venue are proper in this Court.

GENERAL ALLEGATIONS

1. Krone manufactured a 2012 Krone X 1100 Forage Chopper (“Krone Chopper”™),
serial number 841659.

2. Burks is an authorized Krone dealer in the state of Idaho.

3. On September 12, 2012, DNJ, Inc. (“DNJ”) executed a Purchaser’s Order and
Addendum to purchase the Krone Chopper from Burks.

4, The Krone Chopper was covered by a Krone New Equipment Limited Warranty
(“New Equipment Warranty”) and a Krone North America Crown Guarantee (“Extended
Warranty”) issued by Krone for delivery by Burks to DNJ.

5. Incident to the sale of the Krone Chopper by Burks to DNJ, Burks made no
representations or warranties, express or implied, to DNJ, including the implied warranties of
merchantability or fitness regarding the Krone Chopper.

6. On or about October 15, 2012, the Krone Chopper was damaged in a fire.
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7. On May 19, 2015, Plaintiff filed a Second Amended Complaint against Burks and
Krone, alleging that the October 15, 2012 fire was due to a defect in the materials and
workmanship and/or a mechanical breakdown or failure of the fuel tanks of the Krone Chopper.

FIRST CAUSE OF ACTION
(Indemnity)

1. Burks repeats and realleges each and every allegation set forth in paragraphs 1
through 7, as if fully set forth herein.

2. Pursuant to Idaho Code § 6-1407(2), the defense and indemnity of Burks in this
action was tendered to Krone.

3. Idaho Code § 6-1407(1) provides that product sellers (Burks) other than

manufacturers (Krone) shall not be subject to liability in circumstances where Burks did not have
a reasonable opportunity to inspect the Krone Chopper in a manner that would or should, in the
exercise of reasonable care, reveal the existence of the alleged defective condition.

4, Burks made no express or implied warranties to DNJ concerning the design or
manufacture of the Krone Chopper; an inspection of the Krone Chopper by Burks would not
have revealed or discovered the alleged defect; Burks had no reason to know of the alleged
defect; and Burks did not alter, modify or install the fuel tanks on the Krone Chopper alleged to
be defective in the Second Amended Complaint.

5. Krone has failed to accept the tender of defense from Burks and agree to
indemnify Burks for reasonable attorney fees and costs incurred by Burks in defending the action
and/or to indemnify Burks for any judgment rendered against Krone, for which Burks may be
legally liable.

6. Pursuant to Idaho Code § 6-1407(1) and (2), Burks is entitled to a defense from
Krone, and indemnity for reasonable attorney fees and costs incurred by Burks in defending this
action, and indemnity for any judgment rendered against Krone for which Burks may be held
liable.

7. Additionally, the New Equipment Warranty and Extended Warranty were issued
by Krone, for delivery by Burks to DNJ. As such, Burks is entitled to indemnity from Krone for
any judgment or liability rendered against Burks relating to the Krone New Equipment Warranty
and Krone Extended Warranty.
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PRAYER

WHEREFORE, Burks prays for judgment against Krone as follows:

l. To indemnify Burks for reasonable attorney fees and costs incurred by Burks in
defending the Second Amended Complaint and prosecuting this Cross-Claim.

2. To indemnify Burks for any judgment rendered against Krone for which Burks
may be held liable.

3. For attorney fees incurred in defending the Second Amended Complaint and
prosecuting this Cross-Claim pursuant to Idaho Code §§ 12-120(3) and 6-1407(2).

4, For costs and disbursements incurred in defending the Second Amended
Complaint and prosecuting this Cross-Claim pursuant to Idaho Rules of Civil Procedure, Rule 54
and Ildaho Code § 6-1407(2).

5. For such other and further relief as the Court may deem just and proper.
DEMAND FOR JURY TRIAL
Burks hereby demands a jury trial pursuant to Idaho Rules of Civil Procedure,
Rule 38(b).

DATED this & day of June, 2014.
BRADY LAW, CHARTERED

>

By: Jason S. Thompson,
Attorneys for Defendant,
Burks Tractor Company, Inc.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 5 day of June, 2015, I caused a true and correct

copy of the foregoing document to be served upon the following person(s) in the following

manner:

Rodney R. Saetrum

U.S. Mail, Postage Prepaid

P.O. Box 525

Twin Falls, ID 83303

Fax: (208) 734-3983

Attorneys for Defendant Krone NA, Inc.

Federal Express
Electronic Mail

[]
David W. Lloyd [ 1 Express Mail
SAETRUM LAW OFFICES [ 1] Hand Delivery
P.O. Box 7425 [x] Facsimile Transmission
Boise, ID 83707 [ 1 Federal Express
Fax: (208) 336-0448 [ 1T Electronic Mail
Attorneys for Plaintiff
David A. Coleman [ 1 U.S. Mail, Postage Prepaid
o [1] Express Mail
2glia1;,n1\:1gcll{lll'frlcCHlE & CLUFF [ ] Hand Delivery
’ [x] Facsimile Transmission
[]
[]

Philip R. Dupont

Sandberg, Phoenix & Von Gontard, P.C.
7450 West 130th St., Ste 140

Overland Park, KS 66213

Fax: (913) 851-3737

Attorneys for Defendant Krone NA, Inc.

U.S. Mail, Postage Prepaid
Express Mail

Hand Delivery

Facsimile Transmission
Federal Express

Electronic Mail

o =

Jason S. Thompson

HI_I?I—!F'_'II—l
P Tl ) MRy Sy O
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

WESTERN COMMUNITY INSURANCE )
COMPANY, As Subrogee of DNJ, INC. ) Case No. CV-14-2977
Subrogor, and DNJ, INC, an Idaho )
Corporation, )
) ANSWER TO PLAINTIFFS’
Plaintiff, ) SECOND AMENDED COMPLAINT
) AND ANSWER TO DEFENDANT
v. ) BURKS TRACTOR COMPANY,
) INC.’S CROSS-CLAIM AGAINST
BURKS TRACTOR COMPANY, INC,, an ) KRONE NA, INC.
Idaho Corporation, and KRONE NA, INC.,a )
Delaware Corporation )
)
Defendants. )
)

COMES NOW defendant Krone NA, Inc. (hereinafter “Defendant Krone™), by and
through its attorneys of record, Sandberg Phoenix & von Gontard and Coleman, Ritchie & Cluff,
and for its response to Plaintiffs’ Second Amended Complaint and Defendant Burks Tractor
Company Inc.’s Cross Claim Against Defendant Krone states as follows:

Answer to Complaint

1. Defendant Krone admits that Plaintiff Western was an insurance company
licensed to do business in the state of Idaho, but is without sufficient information to admit or

deny the remaining allegations contained in paragraph I and therefore denies the same.

ANSWER TO PLAINTIFFS’ SECOND AMENDED COMPLAINT AND ANSWER TO DEFENDANT BURKS TRACTOR

COMPANY, INC.’S CROSS-CLAIM AGAINST KRONE NA, INC. Page-1
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2. Défendant Krone admits the allegations contained in paragraph II.

3. Defendant Krone admits the allegations contained in paragraph III.

4. Defendant Krone admits the allegations contained in paragraph IV.

5. Defendant Krone is without sufficient information to admit or deny the
allegations contained in paragraph V and therefore denies the same.

6. Defendant Krone is without sufficient information to admit or deny the
allegations contained in paragraph VI and therefore denies the same.

7. Defendant Krone is without sufficient information to admit or deny the
allegations contained in paragraph VII and therefore denies the same.

8. Defendant Krone admits the allegations contained in paragraph VIIL.

9. Defendant Krone admits that Plaintiff DNJ was provided a New Equipment
Warranty, but denies each and every other allegation contained in paragraph IX.

10. Defendant Krone admits that Plaintiff DNJ was provided a New Equipment
Warranty, but denies each and every other allegation contained in paragraph X.

11. Defendant Krone is without sufficient information to admit or deny the
allegations of paragraph XI and therefore denies each and every allegation contained in
paragraph XI.

12. Defendant Krone denies each and every allegation contained in paragraph XII.

13. Defendant Krone is without sufficient information to admit or deny the
allegations contained in paragraph XII and therefore denies the same.

14. Defendant Krone is without sufficient information to admit or deny the

allegations contained in paragraph XIV and therefore denies the same.
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15. Defendant Krone is without sufficient information to admit or deny the
allegations contained in paragraph XV and therefore denies the same.

16. Defendant Krone admits that on or about October 15, 2012, the Krone Chopper
was damaged by a fire, and denies each and every other allegation contained in paragraph
XVL

17. Defendant Krone denies the allegations contained in paragraph XVII.

18. Defendant Krone is without sufficient information to admit or deny the
allegations of paragraph XVIII and therefore Defendant Krone denies each and every
allegation contained in paragraph XVIII.

First Cause of Action

19. By way of response to paragraph XIX, Defendant Krone incorporates by
reference its responses to paragraphs I through XVIII above as fully set out herein.

20. Defendant Krone is not implicated in paragraph XX. To the extent any allegation
does affect Defendant Krone, Defendant Krone denies each and every allegation.

21. Defendant Krone denies each and every allegation of paragraph XXI and states
that the Court has ruled that Plaintiffs cannot make a claim against Krone on the New
Equipment Warranty.

22. Defendant Krone denies each and every allegation contained in paragraph XXII.

23. Defendant Krone denies each and every allegation contained in paragraph XXIII.

24. Defendant Krone is without sufficient information to admit or deny the
allegations contained in paragraph XXIV and therefore denies the same.

25. Defendant Krone denies each and every allegation contained in paragraph XXV,

26. Defendant Krone denies the allegations in paragraph XXVI.
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Second Cause of Action

27. By way of response to paragraph XXVII, Defendant Krone incorporates by
reference its responses to paragraphs I through XXVI above as fully set out herein.

28. Defendant Krone denies each and every allegation contained in paragraph
XXVIIL

29. Defendant Krone denies each and every allegation contained in paragraph XXIX.

30. Defendant Krone denies the allegations contained in paragraph XXXI.

31. Defendant Krone denies Plaintiffs are entitled to any of the damages contained in
Plaintiffs’ Prayer for Relief.

Attorney’s Fees

Defendant Krone denies that Plaintiffs are entitled to attorney’s fees and costs in this

case.
Affirmative Defenses
1. Plaintiffs’ damages, if any, were caused by the negligence, fault, or responsibility
of DNJ.
2. Plaintiffs’ damages, if any, were caused by accident, misuse, and/or negligence of
DNI.

3. Plaintiffs’ damages, if any, were caused by changes, alterations, or modifications
of the Krone Chopper by DNJ not authorized by Krone or Burks.

4. Plaintiffs’ damages, if any, were caused by the abuse, misuse, or lack of
maintenance of the Krone Chopper by DNJ.

5. Plaintiffs’ claims are barred in whole, or in part, by the economic loss rule.

6. Plaintiffs have failed to mitigate their damages, if any.
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Answer to Burks’ Cross-Claim Against Defendant Krone

1. Defendant Krone admits the allegations contained in paragraph 1.

2. Defendant Krone denies the allegations contained in paragraph 1 under “General
Allegations”.

3. Defendant Krone is without sufficient information to admit or deny the
allegations contained in paragraph 2 and therefore denies the same.

4. Defendant Krone admits the allegations contained in paragraph 3 of the section
“General Allegations.”

5. Defendant Krone denies the allegations contained in paragraph 4 of the section
“General Allegations.”

6. Defendant Krone does not have sufficient knowledge to admit or deny the
allegations contained in paragraph 5 of the section “General Allegations” and therefore denies
the same.

7. Defendant Krone admits the allegations contained in paragraph 6 of the section
“General Allegations.”

8. Defendant Krone admits the allegations contained in paragraph 7 of the section
“General Allegations.”

First Cause of Action

9. By way of response to paragraph 1 of the section “First Cause of Action,”

Defendant Krone incorporates by reference its responses to paragraphs 1 through 7 of the

section “General Allegations” as fully set forth herein.
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10. In response to paragraph 2 of the section “First Cause of Action,” Defendant
Krone admits receiving a letter of indemnity from Burks for this action, but denies each and
every other allegation contained in the paragraph.

11. In response to paragraph 3 of the section “First Cause of Action,” Defendant
Krone admits that Idaho Code § 6-1407(1) is a products liability statute that provides
immunity to product sellers that meet certain criteria. Defendant Krone denies any other
allegation contained in paragraph 3.

12. Defendant Krone is without sufficient information contained in paragraph 4 of the
section “First Cause of Action” to admit or deny and therefore deny the same.

13. Defendant Krone admits that Burks’ tender of defense has not been accepted, but
denies each and every other allegation contained in paragraph 5 of the section “First Cause of
Action.”

14. Defendant Krone denies each and every allegation contained in paragraph 6 of the
section “First Cause of Action.”

15. Defendant Krone denies each and every allegation contained in paragraph 7 of the
section “First Cause of Action.”

16. Defendant Krone denies Burkes is entitled to any of the relief identified in Burks’
prayer.

WHEREFORE, Defendant Krone requests the Court enter judgment on its behalf, for its

costs herein incurred and for such other and further relief as the Court deems just.

ANSWER TO PLAINTIFFS’ SECOND AMENDED COMPLAINT AND ANSWER TO DEFENDANT BURKS TRACTOR

COMPANY, INC.’S CROSS-CLAIM AGAINST KRONE NA, INC, Page - 6
6392435.1 99



Respectfully Submitted,

' - ACOm
BENJAMIN J. CLUFF 7
DAVID"A. COLEMAN

Coleman, Ritchie & Cluff
156 2™ Avenue West

P.O. Box 525

Twin Falls, Idaho 83303-0525

and

PHILIP R. DUPONT

Sandberg Phoenix & von Gontard P.C.
7450 West 130th Street

Suite 140

Overland Park, Kansas 66213-2659

CERTIFICATE OF SERVICE

I hereby certify that on the _2o day of S o ls , 2015, I submitted the
foregoing document with the Clerk of the Court for the District Court of the Fifth Judicial

District of the State of Idaho, in and for the County of Twin Falls, via U.S. Mail to the following

individuals:

Rodney R. Saetrum
David Lloyd
Saetrum Law Offices
P.O. Box 7425
Boise, Idaho 83707

Mike Brady

Brady Law Chartered
2537 W. State Street
Suite 200

Boise, Idaho 83702

.
r

BENJAMIN J. CLUFF
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

WESTERN COMMUNITY INSURANCE
COMPANY, As Subrogee of DNJ, INC.
Subrogor, and DNJ, INC, an Idaho
Corporation,

Case No. CV-14-2977

DEFENDANTS’ JOINT MOTION
FOR SUMMARY JUDGMENT

)

)

)

)

)
Plaintiff, )
)

v. )
)

BURKS TRACTOR COMPANY, INC.,an )
)

)

)

)

)

Idaho Corporation, and KRONE NA, INC,, a
Delaware Corporation

Defendants.

Defendants Burks Tractor Company, Inc. and Krone NA, Inc. (“Defendants™) move for
Summary Judgment pursuant to Idaho Rules of Civil Procedure, Rule 56 on Plaintiff’s claims for
recovery under the Extended Warranty on the grounds and for the reasons that the Extended
Warranty did not commence until the one-year New Equipment Limited Warranty expired. As
alleged by Plaintiffs, DNJ purchased the Krone X 1100 Forage Chopper (“the Chopper’’) from
Burks on September 12, 2012 and delivered on September 18, 2012. It was destroyed in a fire

approximately one month later on October 15, 2012. Accordingly, only the one-year New

DEFENDANTS’ JOINT MOTION FOR SUMMARY JUDGMENT - 1
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Equipment Limited Warranty could apply to this case and the Extended Warranty, which would

not have started until the beginning of DNJ’s second year of ownership, never applied.

There being no genuine issue as to any material fact, Defendants jointly move this Court

for an Order granting Summary Judgment, dismissing the Extended Warranty claims under both

Courts I and II of Plaintiffs’ Second Amended Complaint.

Respectfully Submitted,

B C,Q-ﬁ—-

BENJAMIN J. CLUFF '’
DAVID A. COLEMAN
Coleman, Ritchie & Cluff
156 2™ Avenue West

P.O. Box 525

Twin Falls, Idaho 83303-0525

PHILIP R. DUPONT

Sandberg Phoenix & von Gontard P.C.
7450 West 130th Street

Suite 140

Overland Park, Kansas 66213-2659

Attorneys for Defendant Krone NA, Inc.

_Isl_

MICHAEL G. BRADY

JASON S. THOMPSON

Brady Law Chartered

2537 W. State Street

Suite 200

Boise, Idaho 83702

Attorneys for Defendant Burks Tractor
Company, Inc.

DEFENDANTS’ JOINT MOTION FOR SUMMARY JUDGMENT - 2
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CERTIFICATE OF SERVICE

I hereby certify that on this 23 day of July, 2015, I submitted the foregoing document
with the Clerk of the Court for the District Court of the Fifth Judicial District of the State of
Idaho, in and for the County of Twin Falls, via U.S. Mail to the following individuals:

Rodney R. Saetrum
David Lloyd
Saetrum Law Offices
P.O. Box 7425
Boise, Idaho 83707

Mike Brady

Brady Law Chartered
2537 W. State Street
Suite 200

Boise, Idaho 83702 K__ J

BENJAMIN J. CLUFF

DEFENDANTS’ JOINT MOTION FOR SUMMARY JUDGMENT - 3
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WISTRICT COURT
[P FALLS COLIDAHD
David A. Coleman (ISB #5742) Pz U
Benjamin J. Cluff (ISB #6197) M 2 G
COLEMAN, RITCHIE & CLUFF 20is Jul 23 PR 3 5b
P.O. Box 525 BY B
Twin Falls, ID 83303-0525 T T TTRR
Telephone: 208-734-1224 _—
Fax: 208-734-3983 P DEPUT
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
WESTERN COMMUNITY INSURANCE )
COMPANY, As Subrogee of DNJ, INC. ) Case No. CV-14-2977
Subrogor, and DNJ, INC, an Idaho )
Corporation, )
) STATEMENT OF
Plaintiff, ) UNCONTROVERTED MATERIAL
) FACTS IN SUPPORT OF
V. ) DEFENDANTS’ JOINT MOTION
) FOR SUMMARY JUDGMENT
BURKS TRACTOR COMPANY, INC., an )
Idaho Corporation, and KRONE NA, INC.,a )
Delaware Corporation )
)
Defendants. )
)

Defendants Burks Tractor Company, Inc. and Krone NA, Inc. offer the following
Statement of Uncontroverted Material Facts in Support of Defendants’ Joint Motion for
Summary Judgment:

1. On September 12, 2012, DNJ purchased a 2012 Krone Big X 1100 Forage
Chopper, S/N 841659 (the “Chopper”), from Burks Tractor Company, Inc. (“Burks”). The

delivery date was September 18, 2012. (Affidavit of Ken Stratton, § 2).

STATEMENT OF UNCONTROVERTED MATERIAL FACTS - 1

6432757.1 104



2. DNJ was provided a one-year New Equipment Limited Warranty (09/18/12-
09/17/13). The New Equipment Limited Warranty was in effect on October 15, 2012 when the
Chopper was destroyed by a fire. (Aff. Stratton, § 3).

3. On September 12, 2012, DNJ purchased an Extended Warranty on the Chopper to
commence on September 18, 2013, when the one-year New Equipment Limited Warranty
expired. (Aff Stratton, g 4).

4. The Extended Warranty DNJ purchased from Burks did not commence until
September 18, 2013 which is the day the one-year New Equipment Limited Warranty expired.
(Aff. Stratton, v 5).

5. The Extended Warranty was not in effect on October 15, 2012 when the Chopper

was destroyed by fire. (4ff- Stratton, 96).

Respectfully Submitted,

B CQL
BENJAMIN J. CLUFF

DAVID A. COLEMAN

Coleman, Ritchie & Cluff

156 2™ Avenue West

P.O. Box 525

Twin Falls, Idaho 83303-0525

PHILIP R. DUPONT

Sandberg Phoenix & von Gontard P.C.
7450 West 130th Street

Suite 140

Overland Park, Kansas 66213-2659
Attorneys for Defendant Krone NA, Inc.
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Is/

MICHAEL G. BRADY

JASON S. THOMPSON

Brady Law Chartered

2537 W. State Street

Suite 200

Boise, Idaho 83702

Attorneys for Defendant Burks Tractor
Company, Inc.

CERTIFICATE OF SERVICE

I hereby certify that on this 2. day of July, 2015, I submitted the foregoing document
with the Clerk of the Court for the District Court of the Fifth Judicial District of the State of
- Idaho, in and for the County of Twin Falls, via U.S. Mail to the following individuals:

Rodney R. Saetrum
David Lloyd
Saetrum Law Offices
P.O. Box 7425
Boise, Idaho 83707

Mike Brady

Brady Law Chartered
2537 W. State Street
Suite 200

Boise, Idaho 83702

BENIJ J. CLUF
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

WESTERN COMMUNITY INSURANCE )
COMPANY, As Subrogee of DNJ, INC. ) Case No. CV-14-2977
Subrogor, and DNJ, INC, an Idaho )
Corporation, )
) MEMORANDUM IN SUPPORT OF
Plaintiff, ) DEFENDANTS’ JOINT MOTION
) FOR SUMMARY JUDGMENT
V. )
)
BURKS TRACTOR COMPANY, INC,, an )
Idaho Corporation, and KRONE NA, INC.,a )
Delaware Corporation )
)
Defendants. )
)

Defendants Burks Tractor Company, Inc. and Krone NA, Inc. (“Defendants”) jointly
move for Summary Judgment, seeking dismissal of Plaintiff’s claims for recovery under the
Extended Warranty on the grounds that the Extended Warranty did not commence until the one-
year New Equipment Limited Warranty expired.

As alleged by Plaintiffs, DNJ purchased the Krone X 1100 Forage Chopper (“the
Chopper”) from Burks on September 12, 2012, and it was destroyed in a fire approximately one

month later on October 15, 2012. Accordingly, only the one-year New Equipment Warranty

MEMORANDUM IN SUPPORT OF DEFENDANTS’ JOINT MOTION FOR SUMMARY
JUDGMENT -1
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applies to this case, and the Extended Warranty, which would not have started until DNJ’s
second year of ownership, never applied.
I. BACKGROUND

DN]J purchased the Chopper from Burks on September 12, 2012 (see, Affidavit of Ken
Stratton, § 2). A New Equipment Limited Warranty was provided to DNJ. DNJ separately
purchased an Extended Warranty at the time of the sale (See, Affidavit of Ken Stratton, filed
concurrently herewith, § 4). After owning the Chopper for only one month, the Chopper was
destroyed in a fire on October 15, 2012. Plaintiff Western insured the Chopper and allegedly
paid DNJ for the value of the Chopper. Western now brings this subrogation claim, along with
DNJ, to recover the value of the Chopper.

This Court has ruled on two separate Motions to Dismiss (12/18/14 and 5/5/15).
Following those Court Orders, Plaintiffs filed a Second Amended Complaint and Demand for
Jury Trial alleging a cause of action against Defendants for breach of express warranty under the
Extended Warranty, as well as, Count II for Breach of Obligation of Good Faith under the
Extended Warranty. The Second Amended Complaint and Demand for Jury Trial is designed to
be in conformity with the Court’s May 5, 2014 Order.

Because neither Defendant can be liable under the Extended Warranty, both Defendants
jointly move for Summary Judgment on those portions of Counts I and II seeking recovery under
the Extended Warranty.

II. STATEMENT OF UNDISPUTED MATERIAL FACTS

1. On September 12, 2012, DNJ purchased a 2012 Krone Big X 1100 Forage Chopper,

S/N 841659 (the “Chopper”), from Burks Tractor Company, Inc. (“Burks”). The delivery date

was September 18, 2012. (Aff Stratton, § 2).

MEMORANDUM IN SUPPORT OF DEFENDANTS’ JOINT MOTION FOR SUMMARY
JUDGMENT -2
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2. DNJ was provided a one-year New Equipment Limited Warranty (09/18/12-
09/17/13). The New Equipment Limited Warranty was in effect on October 15, 2012 when the
Chopper was destroyed by a fire. (Aff. Stratton  3).

3. On September 12, 2012, DNJ purchased an Extended Warranty on the Chopper to
commence on September 18, 2013, when the one-year New Equipment Limited Warranty
expired. (4ff. Stratton q 4).

4, The Extended Warranty DNJ purchased from Burks did not commence until
September 18, 2013 which is the day the one-year New Equipment Limited Warranty expired.
(Aff. Stratton v 5).

5. The Extended Warranty was not in effect on October 15, 2012 when the Chopper

was destroyed by fire. (Aff. Stratton 9 6).

II. SUMMARY JUDGMENT STANDARD

LR.C.P. 56 C, which governs summary judgments, provides that the party may
move for summary judgment if it demonstrates there is “no genuine issue as to any material fact
and that the moving party is entitled to a judgment as matter of law.” The Idaho Supreme Court
has consistently emphasized that the purpose of summary judgment is to eliminate the necessity
of trial where facts are not in dispute and where existent and undisputed facts lead to a
conclusion of law which is certain. Berg v. Fairman, 107 Idaho 441, 444, 690 P.2d 896, 899
(1984). When ruling on a motion for summary judgment, the court must construe the record in
the light most favorable to the non-moving party, and draw all reasonable inferences in that

party’s favor. Atwood v. Western Const., Inc., 129 Idaho 234, 237, 923 P.2d 479, 482 (Ct. App.

1996).

MEMORANDUM IN SUPPORT OF DEFENDANTS’ JOINT MOTION FOR SUMMARY
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However, a party confronted with a summary judgment motion “[M]ay not rest upon the
mere allegations or denials of that party’s pleadings, but the party’s response, by affidavits or as
otherwise provided in this rule, must set forth specific facts showing that there is a genuine issue
for trial.” LR.C.P. 56(¢). The nonmoving party must submit more than just conclusory
assertions that an issue of material fact exists in order to withstand summary judgment. Finholt v.
Cresto, 143 Idaho 894, 896-97, 155 P.3d 695, 697-98 (2007). Furthermore, a mere scintilla of
evidence or only slight doubt as to the facts is not sufficient to create a genuine issue of material
fact for the purposes of summary judgment. Id. at 897, 155 P.3d at 698. If the nonmoving party
does not so respond, summary judgment, if appropriate, shall be entered against the party. Id.

Furthermore, if a nonmoving party fails to provide a sufficient showing to establish each
of the essential elements of his or her case, judgment shall be granted to the moving party.

Foster v. Traul, 141 Idaho 890, 892, 120 P.3d 278, 280 (2005). “[T]he plain language of Rule

56(c) mandates the entry of summary judgment, after adequate time for discovery and upon
motion, against a party who fails to make a showing sufficient to establish the existence of an
element essential to that party’s case, and on which that party will bear the burden of proof at
trial.” McCorkle v. Northwestern Mutual Life Insurance Company, 141 Idaho 550, 112 P.3d 838

(Ct. App. 2005) (citing Celotex Corp. V. Catrett, 477 U.S. 317, 322-23, 106 S.Ct. 2548, 2552-53,

91 L.Ed.2d 265, 273 (1986).

“In such a situation there can be no genuine issue as to any material fact, since a complete
failure of proof concerning an essential element of the nonmoving party’s case necessarily
renders all other facts immaterial.” Id. “The moving party is entitled to judgment as a matter of
law because the nonmoving party has failed to make a sufficient showing on an essential element

of her case with respect to which she has the burden of proof.” Id.
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III. ARGUMENT

As demonstrated by the separately filed Affidavit from Ken Stratton, who is employed by
Krone, it cannot be disputed that the Extended Warranty would not apply until the one-year New
Equipment Limited Warranty expired (see, Affidavit of Ken Stratton). DNJ purchased the
Chopper on September 12, 2012, and was provided with the one-year New Equipment Limited
Warranty, which would not have expired until September 11, 2013. The Extended Warranty
would not have commenced until September 12, 2013 approximately 11 months after the
Chopper was destroyed by a fire. There can be no recovery under the Extended Warranty

because it never applied to DNJ’s loss.

IV. CONCLUSION
There being no genuine issue as to any material fact, Defendants jointly move this Court
for an Order granting Summary Judgment, dismissing the Extended Warranty claims under both

Courts I and II of Plaintiffs’ Second Amended Complaint and Demand for Jury Trial.

Respectfully Submitted,

A4 COlp
BENJAMIN J. CLUFF '’

DA A. COLEMAN

Coleman, Ritchie & Cluff

156 2™ Avenue West

P.O. Box 525

Twin Falls, Idaho 83303-0525
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PHILIP R. DUPONT

Sandberg Phoenix & von Gontard P.C.
7450 West 130th Street

Suite 140

Overland Park, Kansas 66213-2659
Attorneys for Defendant Krone NA, Inc.

/s/
MICHAEL G. BRADY
JASON S. THOMPSON
Brady Law Chartered
2537 W. State Street
Suite 200
Boise, Idaho 83702
Attorneys for Defendant Burks Tractor
Company, Inc.

CERTIFICATE OF SERVICE

I hereby certify that on this 2% day of July, 2015, I submitted the foregoing document
with the Clerk of the Court for the District Court of the Fifth Judicial District of the State of
Idaho, in and for the County of Twin Falls, via U.S. Mail to the following individuals:

Rodney R. Saetrum
David Lloyd
Saetrum Law Offices
P.O. Box 7425
Boise, Idaho 83707

Mike Brady

Brady Law Chartered
2537 W. State Street
Suite 200

Boise, Idaho 83702

BENJAMIIN J. CLUFF

MEMORANDUM IN SUPPORT OF DEFENDANTS’ JOINT MOTION FOR SUMMARY
JUDGMENT - 6
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

WESTERN COMMUNITY INSURANCE )
COMPANY, As Subrogee of DNJ, INC. ) Case No. CV-14-2977
Subrogor, and DNJ, INC, an Idaho )
Corporation, )
)  CERTIFICATE OF SERVICE OF
Plaintiff, )  AFFIDAVIT OF KEN STRATTON
)  IN SUPPORT OF DEFENDANTS’
\2 ) JOINT MOTION FOR SUMMARY
) JUDGMENT
BURKS TRACTOR COMPANY, INC., an )
Idaho Corporation, and KRONE NA,INC.,a )
Delaware Corporation )
)
Defendants. )
)

Defendant Krone NA, Inc. and Burks Tractor Company, Inc. have filed herein an
Affidavit of Ken Stratton in support to Defendants’ Motion for Summary Judgment, a copy of which

is attached.
Respectfully Submitted,

1t

BEN IN J. CLUFF
DAVID A. COLEMAN
Coleman, Ritchie & Cluff
156 2™ Avenue West

P.O. Box 525

Twin Falls, Idaho 83303-0525

CERTIFICATE OF SERVICE OF AFFIDAVIT OF KEN STRATTON IN SUPPORT OF DEFENDANTS’ JOINT
MOTION FOR SUMMARY JUDGMENT - 1
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and

PHILIP R. DUPONT

Sandberg Phoenix & von Gontard P.C.
7450 West 130th Street

Suite 140

Overland Park, Kansas 66213-2659

CERTIFICATE OF SERVICE

I hereby certify that on this 2 day of g&a_, 2015, I submitted the foregoing
document with the Clerk of the Court for the District Court of the Fifth Judicial District of the
State of Idaho, in and for the County of Twin Falls, via U.S. Mail to the following individuals:

Rodney R. Saetrum
David Lloyd
Saetrum Law Offices
P.O. Box 7425
Boise, Idaho 83707

Mike Brady

Brady Law Chartered
2537 W. State Street
Suite 200

Boise, Idaho 83702

1S el
BENJAMIN J. CLUFF

CERTIFICATE OF SERVICE OF AFFIDAVIT OF KEN STRATTON IN SUPPORT OF DEFENDANTS’ JOINT

MOTION FOR SUMMARY JUDGMENT - 2
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DISTRICT COURT
Fifth Judiclal District
County of Twin Falls - State of idaho
Rodney R. Saetrum, ISBN: 2921 Sl
David W. Lloyd, ISBN: 5501 DEC 17 2065 45"
SAETRUM LAW OFFICES By -
P.O. Box 7425 A e

Boise, Idaho 83707
Telephone: (208) 336-0484
Fax: (208) 336-0448
Email: general@saetrumlaw.com
Attorneys for Plaintiffs
IN THEDISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

WESTERN COMMUNITY INSURANCE Case No. CV-14-2977
COMPANY, as Subrogee of DNJ, INC., Subrogor,
an Idaho Corporation, and DNJ, INC, an Idaho THIRD AMENDED
Corporation, COMPLAINT AND
DEMAND FOR JURY
Plaintiffs, TRIAL

V.

BURKS TRACTOR COMPANY, INC, an Idaho
Corporation, and KRONE NA, INC., a Delaware
Corporation,

Defendants.

Plaintiffs, Western Community Insurance Company, as Subrogee of DNJ, Inc., Subrogor,
and DNJ, Inc, have and for their causes of action against Defendants, Burks Tractor Company, Inc.
and Krone NA, Inc., hereby complain and allege as follows:

PARTIES, JURISDICTION AND VENUE
L

At all times relevant hereto, Plaintiff Western Community Insurance Company (“Western

Community”) was and is an insurance company licensed to do business in the State of Idaho.
Western Community is the Subrogee of DNJ, Inc’s rights to recover against Defendant Burks
Tractor Company, Inc. (“Burks”), and Defendant Krone NA, Inc. (“Krone NA”) pursuant to and
under the provisions of its Insurance Policy Number 08-829801-01 with Plaintiff DNJ, Inc.

THIRD AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL -1
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(“DNJ”).
II.

At all times relevant hereto, Plaintiff DNJ was and is an Idaho corporation established
within the laws of the State of Idaho and registered with the Idaho Secretary of State’s Office with
its principle place of business in Buhl, Idaho.

III.

At all times relevant hereto, Defendant Burks was and is an Idaho corporation established
within the laws of the State of Idaho and registered with the Idaho Secretary of State’s Office with
its principle place of business in Twin Falls, Idaho.

Iv.

At all times relevant hereto, Defendant Krone NA, was a corporation established within the
laws of the State of Delaware with its principle place of business in Mempbhis, Tennessee and was
acting under a Certificate of Authority to transact business in Idaho issued by the Idaho Secretary
of State’s Office.

V.
Jurisdiction is proper in this Court as the amount sought by Plaintiff exceeds $10,000.00.
VL

Venue is proper in this County in that Defendant Burks has its principle place of business
in this County and Plaintiffs’ causes of action arose in this County. (IDAHO CODE §§ 5-404 and
48-608(3))

VIL

Venue is proper in this County in that Defendant Krone NA was transacting business in
this County and Plaintiffs’ causes of action arose in this County. (IDAHO CODE §§ 5-404 and
48-608(3))

GENERAL ALLEGATIONS
VIIL

On September 12, 2012, DNJ executed a Purchaser’s Order for Equipment (“Purchase
Order”) for the purchase of a 2012 Krone X 1100 Forage Chopper (“Krone Chopper”). The Krone
Chopper was manufactured and owned by Krone NA and was sold to DNJ on its behalf by Burks.
Exhibit 1. The Purchase Order was a contract for the sale of goods and identified the Krone

THIRD AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL -2
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Chopper by its Vin Number 841659. Exhibit 1. Under the terms of the Purchase Order, the
purchase price of the Krone Chopper was $457,529.00. Exhibit 1.
IX.

At the time of its purchase of the Krone Chopper from Krone NA, Krone NA as the
manufacturer/owner of the Krone Chopper and Burks as Krone NA’s authorized seller/distributor,
warranted to DNJ that the Krone Chopper was free from defects in material and workmanship
under the terms of a New Equipment Limited Warranty (“Krone NA New Equipment Warranty™).
Exhibit 2.

X.

The Krone NA New Equipment Warranty constituted an express warranty and/or
contractual agreement between Krone NA as the warrantor, Burks as Krone NA’s authorized
seller/distributor and DNJ as the “original purchaser-user” of the Krone Chopper. Exhibit 2, p. 1.
In the Krone NA New Equipment Warranty, Krone NA warranted and agreed that the Krone
Chopper was free from defects in material and workmanship and that Krone NA was obligated to
DN to repair or replace any part of the Krone Chopper that showed evidence of defect or improper
workmanship free of charge to DNJ while the Krone NA New Equipment Warranty was in effect.
Exhibit 2, p.1.

XI.

Krone NA warranted and agreed that it would provide DNJ with warranty coverage under
the Krone NA New Equipment Warranty for one (1) year or one season after the date of delivery.
The Krone NA New Equipment Warranty was in effect on the date of the October 15, 2012 fire.
Exhibit 2, p.1.

XII.

At the time it of its purchase of the Krone Chopper, DNJ also purchased what was
identified in the Purchase Order as a “Krone Warranty 2yrs. Full” and was titled a Krone North
America Crown Guarantee (“Krone NA Extended Warranty) for the price of $20,447.00. Exhibit
3. The Krone NA Extended Warranty constituted an express warranty and/or agreement between
Krone NA as guarantor, Burks as the “Provider” issuing the contract and DNJ as the “owner” of
the Krone Chopper. Exhibit 3, p.1.

XIIIL.
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In the Krone NA Extended Warranty, Krone NA and Burks warranted and agreed to repair
or replace covered parts of the Krone Chopper which failed due to mechanical breakdown or other
failure and to restore the Krone Chopper to its operating condition just prior to the failure while the
Krone NA Extended Warranty remained in effect. Exhibit 3, pp. 1, 2. By its express terms, the
Krone NA Extended Warranty provided warranty coverage for the Krone Chopper for a period of
two (2) years from the date that the Krone NA New Equipment Warranty started and was in effect
on the date of the October 15, 2012 fire. Exhibit 3, p.1.

XIV.

Prior to the purchase of the Krone Chopper, Plaintiff DNJ had purchased a similar Krone
forage chopper from Burks. As part of its regular use of the previously purchased Krone forage
chopper, DNJ had been forced to install a shield over the fuel tanks of the Krone forage chopper to
prevent heated chaff and debris falling from the engine and burning through the fuel tanks.

XV.

During discussions with Burks’ representative, Les Preston, prior to the purchase of the
Krone Chopper, DNJ representative Dell Jaynes told Mr. Preston that DNJ had been required to
install a shield over the plastic fuel tanks of the previously purchased Krone forage chopper to
prevent heated chaff and debris falling from the engine and burning through the fuel tanks. Mr.
Jaynes advised Mr. Preston that DNJ did not want to purchase another chopper with similar
problems. At the time of this discussion, Mr. Preston was familiar with the type of business run by
DNJ, including the fact that the DNJ used its Krone choppers as part of its custom farming
business, as well as the operating conditions that the Krone Chopper would be used under.

XVL

After Mr. Jaynes advised Mr. Preston that DNJ had been the forced to install a shield over
the fuel tanks of the previously purchased Krone forage chopper to prevent heated chaff and debris
falling from the engine and burning through the fuel tanks, and based on his knowledge of the
operating conditions that the Krone Chopper would be used under, Mr. Preston recommended that
DNIJ purchase the Krone Chopper. Based on Mr. Preston’s recommendation, DNJ agreed to
purchase the Krone Chopper with the understanding that it would not have problems with heated
chaff and debris falling from the engine and igniting in the engine compartment of the Krone
Chopper.
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XVIL

On or about October 15, 2012, a fire ignited in the right rear corner of the engine
compartment of the Krone Chopper (“October 15, 2012 fire”). The Krone Chopper had been
cleaned by DNJ employees in accordance with Krone NA’s recommended cleaning procedures
approximately one hour before the fire ignited. Instead of debris accumulation, the fire was caused
by defects in the material and/or workmanship and/or a mechanical breakdown or failure of the
high capacity wires connecting the battery to the starter and alternator and/or the turbocharger
turbine housings of the Krone Chopper.

XVIIL.

Once ignited, the fire in the right rear corner of the engine compartment of the Krone
Chopper was fueled by nearby flammable fluids and quickly spread from the right rear corner of
the engine compartment and ultimately engulfed the entire Krone Chopper. The October 15, 2012
fire resulted in the complete loss and destruction of the Krone Chopper.

XIX.

At the time of the October 15, 2012 fire, the value of the Krone Chopper was
approximately $440,779.00.

XX.

Insurance Policy No. 08-829801-01 was in effect from May 9, 2012 and May 8, 2013 and
constituted an express contractual agreement between Western Community and DNJ. Under the
contractual provisions and terms of Insurance Policy No. 08-829801-01, DNJ was compensated in
the amount of $440,779.00 for its October 15, 2012 loss of the Krone Chopper by Western
Community. Pursuant to the following terms of Insurance Policy No. 08-829801-01, Western
Community is the Subrogee of DNJ’s rights to recover for this payment against Defendants:

COMMERCIAL INLAND MARINE CONDITIONS: Provision J-Transfer of Rights of
Recovery Against Others To Us. If any person or organization to or for whom we make
payment under this coverage part has rights to recover damages from another, those rights
are transferred to us to the extent of our payment.

XXI.

Sometime after the October 15, 2012 fire, Krone NA, acting without permission or request
from either DNJ or Burks, transferred coverage under the Krone NA Extended Warranty from the
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Krone Chopper to a replacement 2013 Krone Big X 1100 Chopper purchased by DNJ.

CAUSES OF ACTION
FIRST CAUSE OF ACTION-BREACH OF EXPRESS WARRANTIES
XXII.
Plaintiffs replead and realleges Paragraphs I-XXI, asif fully set forth herein.
XXI111.

Under the terms of the Krone NA New Equipment Warranty, Krone NA as the warrantor
and Burks as Defendant Krone NA’s authorized seller/distributor agreed and warranted that they
would repair or replace any part of the Krone Chopper that showed evidence of defect or improper
workmanship.

XXIV.

Under the terms of the Krone NA Extended Warranty, Krone NA as guarantor and Burks
as the “Provider” issuing the contract agreed and warranted that they would repair or replace any
covered parts of the Krone Chopper that were determined to have failed due to a mechanical
breakdown or other failure and restore the Krone Chopper to its operating condition just prior to
the failure while the Krone NA Extended Warranty remained in effect

XXV.

The October 15, 2012 fire was due to a defect in the material and workmanship and/or a
mechanical breakdown or failure of the high capacity wires connecting the battery to the starter
and alternator and/or the turbocharger turbine housings of the Krone Chopper.

XXVI

As a result of the October 15, 2012 fire, Plaintiffs attempted to submit warranty claims to
Krone NA under the Krone NA New Equipment and Krone NA Extended Warranty through
Defendant Burks for the repair and/or replacement of the parts of the Krone Chopper that were
determined to have failed due to defect, mechanical breakdown or other failure and for restoration
of the Krone Chopper to its pre-loss condition. In response to DNJ’s efforts to submit warranty
claims under the Krone NA New Equipment and Krone NA Extended Warranty, Krone NA
instructed Burks not to file or otherwise submit DNJ’s warranty claims.

XXVIL.
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Defendant Krone NA breached its duties and obligations under the terms of the Krone NA
New Equipment Warranty by failing to repair and/or replace the damaged parts of the Krone
Chopper after the October 15, 2012 fire.

XXVIIL

Defendants Krone NA and Burks breached their duties and obligations under the terms of
the Krone NA Extended Warranty by failing to repair and restore the Krone Chopper to its pre-loss
condition as a result of the mechanical breakdown and/or other failure of the high capacity wires
connecting the battery to the starter and alternator and/or the turbocharger turbine housings of the
Krone Chopper

XXIX.

Western Community provided insurance coverage to DNJ under Policy No. 08-829801-01
for the value of the Krone Chopper at the time of its loss. Under the terms of Policy No.
08-829801-01, DNJ, has been compensated in the amount of $440,779.00 for its October 15, 2012
loss of the Krone Chopper. Under the terms of Policy No. 08-829801-01, Western Community is
subrogated to the rights of DNJ to recover for this payment and is entitled to collect this sum from
Krone NA based on Krone NA’s breach of its duties and obligations under the terms of the Krone
NA New Equipment Warranty and against Defendants based on the breach of their duties and
obligations under the terms of the Krone NA Extended Warranty.

SECOND CAUSE OF ACTION: BREACH OF OBLIGATION OF GOOD FAITH
XXX.
Plaintiffs replead and reallege Paragraphs I-XXIX, as if fully set forth herein.
XXXI.

Pursuant to Idaho Code §28-1-304, the Krone NA New Equipment and Krone NA
Extended Warranty were contracts and contained the respective duties and obligations of the
parties to these contracts, DNJ, Krone NA and Burks. Both the Krone NA New Equipment and
Krone NA Extended Warranty, therefore, imposed an obligation of good faith in the performance
and enforcement of the warranty provisions on Defendants Krone NA and Burks.

XXXII.

In addition to its failure to repair and/or replace the damaged parts of the Krone Chopper

after the October 15, 2012 fire, Krone NA instructed Burks not to file or otherwise submit a
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warranty claim on behalf of DNJ as a result of DNJ’s complete loss of the Krone Chopper. By
refusing to allow Burks to submit, or to otherwise consider, a warranty claim under the Krone NA
New Equipment Warranty for the replacement and/or repair of the Krone Chopper on behalf of
DNJ, Defendant Krone NA breached its obligation of good faith in its performance and
enforcement of the terms of the Krone NA New Equipment Warranty.

XXXIII.

In addition to their failure to repair and restore the Krone Chopper to its pre-loss condition
after the October 15, 2012 fire, Defendants breached their obligation of good faith to DNJ under
the terms of the Krone NA Extended Warranty by failing to submit and/or accept a warranty claim
on behalf of DNJ as a result of DNJ’s complete loss of the Krone Chopper.

XXXIV.

After the October 2012 fire and after it denied DNJ’s warranty claim under the Krone NA
Extended Warranty, Krone NA breached its obligation of good faith to DNJ under the terms of the
Krone NA Extended Warrant by transferring coverage under the Krone NA Extended Warranty
from the Krone Chopper to the 2013 Krone Big X 1100 Chopper purchased by DNJ. Without the
permission or request of either DNJ or Burks, Krone NA transferred the protections under the
Krone NA Extended Warranty from the Krone Chopper in the effort to avoid liability for
breaching its duties and obligations under the terms of the Krone NA Extended Warranty.

XXXV.

Western Community provided insurance coverage to DNJ under Policy No. 08-829801-01
for the value of the Krone Chopper at the time of its loss. Under the terms of Policy No.
08-829801-01, DNJ has been compensated in the amount of $440,779.00 for value of its October
15, 2012 loss of the Krone Chopper. Under the terms of Policy No. 08-829801-01, Western
Community is subrogated to the rights of DNJ to recover for this payment and is entitled to collect
this sum from Krone NA based on Krone NA’s breach of its obligation of good faith in the
performance and enforcement of the terms of the Krone NA New Equipment Warranty and against
Defendants based on the breach of their obligation of good faith in the performance and
enforcement of the terms of the Krone NA Extended Warranty.

ATTORNEY’S FEES

Plaintiffs have been required to retain the services of Saetrum Law Offices in order to
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prosecute this action and are entitled to an award of their reasonable attorney’s fees and costs of
suit pursuant to Idaho Code §§§12-121,12-120(3), and/or 48-608(5) and I.R.C.P. 54(d) and (e).
PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for judgment against Defendants Krone NA and Burks as
follows:

1. For damages in the amount of $440.779.00 as paid by Plaintiff Western Community
under its Insurance Policy with Plaintiff DNJ for the loss of the Krone Chopper;

2. For damages in the amount of $500.00 as paid by Plaintiff DNJ under its Insurance
Policy with Plaintiff Western Community for payment of Plaintiff DNJ’s insurance deductible;

3. For damages in the amount of $20,447.00 for the amount paid by Plaintiff DNJ for

the Krone NA Extended Warranty;
4, For interest on said amounts from October 15, 2012;
5. For reasonable attorneys’ fees in the amount of $15,000.00 if this matter is taken by

default or in such greater amount as established by the evidence if this matter is contested; and

6. For such other and further relief as this Court deems just and proper in the premises.

DATED this 15" day of December, 2015.

SAETRUM LAW OFFICES
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DEMAND FOR JURY TRIAL
COMES NOW, Plaintiffs above-named, and hereby demand a jury trial pursuant to Rule
38(b) of the Idaho Rules of Civil Procedure.

DATED this 15™ day of December, 2015.
SAETRUM LAW OFFICES

@W/,

D4vid W. Lloyd
Attorney for Plaintiffs
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 15th day of December, 2015, I caused a true and correct

copy of the foregoing to be sent by method indicated below:

Benjamin Cluff

David A. Coleman
Coleman, Ritchie & Cluff
P.O. Box 525

Twin Falls, ID 83303

Philip R. DuPont

Sandberg Phoenix & Von Gontard P.C.

7450 West 130" Street Suite 140
Overland Park, Kansas 66213-2659

Michael G. Brady

Brady Law Chartered

St. Mary’s Crossing

2537 W. State Street, Suite 200
Boise Idaho 83702

“"  U.S.Mail
Hand Delivery
Overnight Mail

_~ Facsimile

o~ U.S.Mail
Hand Delivery
Overnight Mail
" Facsimile

«  U.S. Mail
Hand Delivery
Overnight Mail

(/ Facsimile

/‘2)\0 lém(\

Tracy Koon
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Purchaser's Order for Equipment

durks Tractor Co. Ing.  Deater
140 Kimbarly Road, Twin Falls, idaho 83301

Data 812 2 12
9. DNJ, Inz. Buyer
ddress . 4178 Norh 100D East, Buhl. Idsho 83316
eagse Enter the Follewing Order to be Defivered on or sfter
Quanifty Warranty Cash Price Ech
Now e Peyiod Mai@, Marlel, Descrinton ‘ ezl NoJAttash ftesm
(] Kronzs Big X 1100 Forage Chopper 841385 5457,529.00
1 Krone EC-808 Tyi Fold Com Header 825853 $145,045.00
1 Krone EF-380 Pickup Header 839857 £3g 57800
1 Krone Warranly 2 Yrs. Full & 3n. Y. Oriveirain or 3000 Hrs. NA $20,447.00
1 Krone Big X 1100 Forage Chopper 841655 $457,525.00
1 Krone EC-803 T Fold Corn Header 826903 §145,046.00
1 Krone EP-380 Pickup Header 839898 $38,578.00
1 ‘}Kmne \Warranty 2 Yrs. Full & ard, Yr. Drivetrain or 3000 Hrs. N/A $20.447.00
Transpottation Expenss
Upon dellvery, it Is agreed that Furchaser will pay all taxes

de in: Flus Exira Equipment (Cab, Extadahoe, Duals, efc.)
and other charges and seftie for the purchase prica as

" Wake  Wona  Beimie. | oW [Tmde Alwanel  follous:
1. Total Cash Price 5 1,324,000.00
2, less Down Payment §
shasar hereby barpaing, sells and canveys unto Seiler the abave descrbed 3 Unpaid Cagh Price $ 115140519
fe-in Equipmsnt and warvants ard oariifies & to be free and clear of fiens, 4 Ener % SalesTex § Soo0 § G000
imbrange. and sacurily interests, except o the extunt shown below, 5 OfherFessorCharges $ 76850 )
Trrade Aliowsnze P 5 Tofal Taxs and Fess @ + 5) 8 165.50
Less Amount Owed . 7. Cash Due on Delvary (3 +8) 8 1,19157168
TO
Net Trade Allswancs, (1 - 2) This Is 2 cash transaction. If the Purchesers so requests
Other (Specity) Qﬁmbawepmce.theunpawbabmwmbewwasa
5 fime sales transaction, subject to avallable financing and
Cash Down Payment with Cirdar $ Fredit spprovaL
Tootal Cash and Other Down Payment (4 +5) NG DELIVERY OF ABOVE GOODS TO BE MADE
Total Down Payment (3 + 6) UNTIL FULL SETTLEMENT IS RECEIVED.

W
LER AND MANUFACTURER MAKE NO REFRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED {INCLUDING
! IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS) EXCEPT AS PROVIDED ON THE REVERSE SIDE,
NOTIEE TC PURCHASER-

Read this eonttact bafore you sign it

'nn'&mﬂﬂedmmmamwm!mwmmmywmmmmmdm&m it to protect your lagmi rights,
Wmummﬁammmwmwmwmmpwwmmmmm accaptance or rejection of his cader by He

wlimr,

‘e additiona! terms and congilians sat forth on the reverse sida ara g par of bis contraat

mderstond that this [s the entire agreement between the pasties.

“Taken by Leslie Prostan

accepled This Day

Dgaler / Store Manger

pag-d  200/200°d EQi=L 8evB-EvE-~802

}mwrpomed hersin by reference.

(Parcimser’s Signare)
<4178 North 1000 East
{Stread)

At
{Town)
Twin Falls idaho B3316

O e-VENG FEVAHON VL) ZL02-GO-AON
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NEW EQUIPMENT LIMITED WARRANTY S I
TERMS & CONDITIONS m%f

KRONE NA, Ing, (hereafter oalled KRONE) warmants excl iaw KRONE praduot to be frae fram defacts n mafarial

and workmanship. . This Limited Warcanty shall extand for ang yéer or ane seapon’s use only; whishaver ocours
firély friaf) the day of dfivary or warranty start dalg; fo the original pirchasar-usar, In the evant a dealer flles a
faleinuorragt Biast Date « Intantional or not - the mechine Warranty Start Liate will default automatically to the

Delivery Data, .
This LimHtad Warenty dogs NOT covar any mershandise ar componant parts whigh, Ih the aplnlon of KRQNE, have
basn gubjacted o neglgant use, misysa, altenation, or scpident, Repaire made with parts othat than those
sansidared, Under no cimumetances are component parts

" mantifectured and olstaihahla from KRONE wil not ba ean .
werninied againt wesr that Js ot ratated to defentive matarlale or workmanship,

KRONE dnas it warrant slecldo mators, batterlas, tres, or other componaents supplied by manyfacturars that are

wamsntet separately by thess suppilers,

*KRONE's abligafion under this Limkad Warranty Is limitad to repalring orreplacing free of charpg to th original

pirchessruger, &f 2 locallon designated by KRONE, sy part that In KRONE's Judgriant shows eviderioe &f dafaal -

F mproper warkrianship,  Defsctiva parts must he raturnad thiough te selling dealsr or distributar, transporiation -
- therges prepald by Krans, If requested. - : ' .

This Linilted Wertanty and KRONE's whiigation-heiraunder s In lisu of al warrantias, exprass ar Implied, and all. -
olher represantalians to the origiiel purehaser-user'and afl athar ohligations or labilities; Including lablity far loss of

arang; loases cauged by harvest dalsys or any exgenss of logs for jabar; supplies, rantal ayulpemant and sl
Inuidantal or onssquantlul dathages, -Thy perforfiance of replacament o rapalra ls the axdlusive remady under

Shils writters Wapranty or any Implled Waranty, ,
Na herson js autharized to give ey athar warranties of to awsuine any other lablllty on KRONE'S behall

K}?ONE MAKES NO WARRANTY OF MERCHANTIBILITY OR FITNERS FORA PARTICULAR FURFOSE,

(This mashine Warranty must b reglaterad with KRONE within ten(10) days fom the date of eriglhal hurchass.)

KRORT NA, i: ressives tha right to change o Withdraw this programt at ariyéime without notice,
Kt KA, I, * PO Box 16680 % Mephle, T 360050800 * 004532074 * wkengnmtomachton |
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REPAIRS OR REPLACEMENT NOT COVERED BY
THE STANDARD WARRANTY

QWNER REGPONSIBILITY PARTE: Soms llems must b sarvioad and/or replaged as & normal rasult of
maching ueags. These ars defined as "Owher Responsiullity” llems, #fa/or éxammples are lsted balow:

FTO Compahehte: The sarvics life of @ PTO olutch can vary oanstdarably upon s Jooal epplicafions
ang condiliohs, Bueh as abrasive dust, edjustment, losding, and waar due to overlsading, ate. Thus, -
e arviee life of a alutoh may be mesaured in days {0 years, depanding on the gperating condifions,
Cluteh rapslr or rsplacamant s normelly an cwhar rasponalhfiity and nof @ warsntsbla ltem,

. V-Belte: The mactine la otlginaly equippad wilh premium grads V-belts, aspecially

deslgried to parform the job for which they were Intandad on the miohing. As with PTO

clutshes, V-belt service lifs veries onsidarsbly upon the local applisatisns and

condltions, such ae abravslve dust, adjusthant, bading, siippage, end wear due to

overipatiing, sto, Thus, tha kervica life of 8 Vebalt mey be measurad In days to years,

dapending on the opereting vonditions. Vbelt raplacemenit ls normally an owner

responialbliity and ot & warrantable ltem. )

HYDRAULIC COMPONENTS:! Hydraulle component Ife |s greatly affepted by the ragularity of

hyeraulio ofl changes and the quality of the raplacament ofl, Fallures to thass componants must be
the rosult of a dafart 16 metaria) or warkmanshp to be congldarad warrantable, ’

CHAINS AND SPROCKETS! Ghalns and aprockets are subjact 1o graat varlations In service fifa,
depenting on suoh factors aw puardension, Undar-tension, lubrcation or (at an example)
installing & new chaln on old aprockets, Sprocket and chaln raplacamart ls normally an owner

.raspunslbmty ard not handled as a warranty Rem.

- GROUND ENGAGING AND CUTYING PARTS: Ground engaping and cuttiny partg are subject
to waar and raplacarignt. Barvics life of these parls can vary from hours to yaars, depending on
Isieal gonditions, Normally, the replasement of fnls ostegory of paris I8 consldared to be an owriar .
axpense, |f an individyal ltam brake pramaturely due to dafant In matarial of poor workmanship, it

will than be warrantad.
FOREIGN OBJECT PROTEGTIVE 8YSTEMS: SBome Krone Machines aré equipped with protactive devices to
raducs fe risk of damage to the machine oaused by a foralgn objecl. Thags davicas inclida but gre not Imited
fo shear bolls, clulohes, matal detaction and rock protection, Under.no alraumatances shall the protactive -
system be aftared from the manufasturer satting, doing se vaide the waranty, incidental or consaguantial - -
damages {o maghine anmponents dus {o the fallure af ane of thess davicss will not be coverzd by Krone

Limlted Warianty, -
FAILURES DUE TO ABUSIVE USAGE, LACK OF MAINTENANGE OR ACCIDENT: Al rapaire and fabur are

. BN owneFexaanse for fallures resulting from abusive uxaps, lack-of meintenanas and/or aooldent. - -
FAILURES DUE TO UNAUTHORIZED ALTERATION OF MAGHINE OR INSTALLATION OF

UNAUTHORIZED ATTACHMENTS: Wd polnt out for your protéedion, that tha installation of unauthorized
altashmenta or the uneuthotized alteration of the maghine may ovarioad carlaln companents and result In

Unaxpaocted repairé or ovarhaul, Any fallurg resulting fram the abova is an owner expense.

LABOR ﬁElMBURSEMEMT: Labor will ba considered when K ls submilted with the-ariginal raquast and I
aecampanied by a copy of the shop fiekal ' '
LABOR RATE;: Laborwill be paid baged an Daglers publishad hourly labor rate established with KRONE NA,

‘ Changes tq Iabor rate are allowad onca par calendar yaer and must be sgsompanied by thres retall shop toksta

esfatilighing the hourly labor rate, This labor rate must be published Ih 2 prominent placa In the workshop.
URS: Labwr hours will ba pald bagad on a flat rate manyal, or the axparience of KRONE parsonnal,

LABOR H ]
of reasonable and guatomary fime required completing the described work,

KRONE NA, Ine. recarves the right to change af Withdraw Biiz progean) 28 anytima without notics,

L Kyt NA, Jng. ¥ FOBax 18E0 # Mamgiis, TN 81810880 ¥ 1-BOO453-29% < pworw noncermthapaorica.com ' "
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REPAIRS OR REPLACEMENT NOT COVERED BY -
THE STANDARD WARRANTY (cantinuat)

8" WARRANTY GLAIMS: Wamunty stelme should ba submitted in English, elzotronioally an the KWS aystem,
‘Intomplete olatms will be denlad, AU claims. must be racalved within 80 days of the machine fallure and within

80 days of the date tha dafactive part was rapaired or mplaced. Claims that will be submittad after warranty
gxtplration date musk be pre-approvad willh KRONE NA Warranty tepartment bafore the warranty explration date

-hag passed, Warranty Claln dissttes must be submitted In wrlting within Inirty (30) daya of the declslon date, -

7, DEFEGTIVE PARTS: Defaollva parts that have been raphacad must ba saved at the dealar unill 49 deys aftar
the warranly crecil | izsugd, In some omges, » part may ba repalred instaad of raplaced. In thig Ingtence,
photos of the damage must be avalleble In list of the fallad parte, These parts of photos must bs raturnad to
KRONE If gn raquasted, Normal retym fralght chergas will be compensatad by Krone es aullingd on the
Warnamly Parts Faoking Slip. Parts or phatos not returngd to KRONE within 45 daye of raquiant will result in

denlal of olaim and revereal of any oraiit lssued.

8. RENTAL OR LEASED MAGHINES: Rantal or Iaesed machines have & spadifisd policy that can b an
. axnaption to the standard warmanty. Othar warranly provisions outlined ramain the same, 8ee the Rental
Pragram ar Rantal Purctiass Pragram for epealfic Instruations. Warranty coverdg will not exceed one year,

B, BPARE-FARTS WARRANTY: Al repalr parit sold tn customers hava a ninaly (80) day warranty time parlod,
wfinning the date of purafase, with the rest of tha provisions outfined ramalning the sams, Warranty raquests
must invlude a copy of the origingl dealer apunter floket,
Reipalr pratts infalled by the desler tary a ninety (80) dey warranty tima pariod thet beoames effective from the
dale of firat use after Installaton. Flrat uss date must be dooumented by the dealsr and shall Inolude an hour
matar reading. Watranty raquests must Include a capy of tha original work ordar listing pars used during repalr

- and first use dats,

10, FREIGHT FOR PARTS USED ON'WARRANTY REPAIRB! Freight compansation Is based an the priginal
Invalca or an estimetion of ground rata. if the desler s aligible to recalve an additians! parsantags above dsalar

-} on parie, this amaunt I8 o be awarded In Il of frelght and handling sharges, Frelght charges othar then

" groung rate wil be the responslbllity of the dealar or sustomer.
- 1. SHOP SUPPLIES: Shop supplias, such es rags, pangtrating ofl, olaaner, sterting fiuld, std,, are not warrantable

- ltems,

12, HAULING CHARGES | MILEAGE | TRAVEL TIME: CGherges for hauling equipment, mileags, travel tima, aic,

are not coverad under warranty,
18, STAE'AND LOGAL FRANGHISE AGREEMENTS: KRONE shall make every afftrt ta sonform ta stats and
Jocal laws whars applicable. ' . A
y the witrtanty adr‘n!ﬁ!ntmtar; ]

14. DIRPUTE PROCESS; In the svenl a desler doas not agres with a dealsfortid b
.taview farty may be obtainad from the Territory Sarvice Manaper.

KROKE NA, Trrey reservas the Hght to chpnge o withtlraw this pregrani at anytlate without notlos.
[ Ve A e, + PO Bk 4080 ¢ Mt TH STLELOAAD * AO4SHION ¢ pmltotningn | 4
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i KRONE NORTH AMERICA’
' CROWN GUARANTEE
FULL MAGHINE EXTENDED S8ERVICE CONTRACT
TERM8 AND CONDITIONS -

KEY YERMS AND DEFINITIONS!
GONTRAGT: imaans {his EQUIFMENT SERVICE GONTRACT. It Is 2 CONTRAQT hetwasn YOU and US.

VIZ, IS, QUR, DEALER, MANUFACTURER: rgans tha Provider issulng this CONTRAGT
YOU, YOUR, CONTRACT HOLDER: melins the awnar of the EQUIPMENT listsd In the mxtended sarvica conbreat certificate,

BQUIPMENTRIAGHINE: maans the EQUIPMENT describag in the extended sarvice sonbact corffiusle.
ADMINISTRATOR: triezns the company apptintad by US to administerihis CONTRACT, The ADMIMISTRATOR has no fghlly to YOU.

MEGHANICAL BREAKDOWN or FAILURE: maans the actuat rasking or alacttonls fallure of any covered part of fhe cavered MACHINE
whike in ondinaty use orziyg fram faulls etitbutable (o manutacheing defects in workmanship or metasals in such MAGHINE =ausing

sudtdan sloppage oFthe funcllons thereef and necessialing rapale bafore & usn resume work,
« D LE: means the portlon of the repalr thal i covergd by this CONTRACT, which YOU mus) firs! pay for eack, Unmelated
FAILURE, The DELUCTIBLE amount i §500.00,

WHAT YOUR CONTRACST SOVERS: T :
The service cantract covgrage ks limited exclrsively ta tha rpetr o7 replacement of covered parts a6 they parain to the rching (isted batow
DOWN ar FAILURE as dafined tnder tarms and dafinitions, No

In BagHon 1) detsrminad fo have falleg dus to @ MECHANIQAL B
Perean hes te autharify 18 change or to walva any of lis provislons. This GONTRAGY |8 forfhi sale benefll of the CONTRACT HOLDER
namer heteln and epplies ony (o tha Equipment descrbed {n the exiandéd sevice cantrast curifcat, ,

I Pull Maghine aovars all parts excspt fhase spaciically Identiied ae nat belng eovared under the sactian withln this contreet ftiad *Waat s
not cowered®, Flanse nota that Full Machine oovarage Is notavallable for balprg and headers.

® 2 4 v s

WHAT (& NOT* COVERED: - .
OR FAILURE:

MBCHANICAL EREAKDOWN
v Cauzst by awident, misuge, nepiigence or natural catamity.
s Caugad by using other than the recommended manufangumr genuing perisdliters o+ Matalfing atachinants b equlpment not

auitdrizéd in writing by the manufaciurer
v Causeq by chenges, alterations or modiRgations fo the aquipment or any of Hs companentiparts ather than muthonzed by 8o

manutacturar/dankse witleh in the 8als jungment fthe menufasturer/deslar afiedts the parfamancs, stablllly of purpose fo?

which £ was manufactureg, Addilanally, acoacsofies are fio} covered, If they any not installed en the unl) or considered in the

ot of the unit whan the astended warmanty s purclisced, .
Causat by ton-uperational dafects, whicth generally do not afiptt the stabiiily or rallahllity of fhe equipment,

e
Caused by sendge hralnlenance, such 85 engine aleaning, brake adjusiment, eto., mplacament of cansumisble
peita/consumablp lems, Ut g5 of, greaea, Yan bells, batierles, pasksts, funes, braka ar cluth inings, fue filter, lras, cablas,
carbon brushas, bubg, glags, srd other simliar maintenanse andfer stpply {tems and all ethsr parts nol matie of metal,
*  Causad by wear llams butnat fimited toy outling companents, knivas, pickup thes, scrapers, atgers, balts, wear plates, ground
camtacing camponents, undarcamags compursnts, campunents that esntact crop duting narme! operalion, eutterbars, PTQ

Shafts, alip kiiches and Uolnin.
»  Fraight orstorage charges. transportation or tawly chargas, lngding or unloatding changes, rentat ar loaner equipmeant
. s, Joss of Iima, Incanvertiznce, badlly injury and property demage. Ingtdental ar consaguantial demagn that results from

4 MEGHANICAL BREAKDOWR OR FAILU
«  Damage to a covared componant that Iz aausad by fhe faliirs of @ nen-covéred componemt.

v Minaradpstnents. | -
« A product regall af 2 product support program.

CONTRADT REBPONSIBILITIES, UMITATIONS ARD EXTENSIONS

‘A OUR RESPONSIBILITIES
WE gioras in repalr or replace any of fhe parts covared, I required due tb 8 MECRANIGAL BREAKDOWN ar FAILURE; when fhe
MEGHANICGAL BREAKDOWN or FAILURE g deamod {9 be Goverad undler this waranty.

B YOUR RESPONSIBILITIES
To karp inls GONTRACT valid, YOU must ypon reques! show proof that YOLR EQUIPMENT has heen sarvicat as racommendad by the
Falure o grevide proof of service nmy

EQUIPMENT manufacduirer, during the me periog Inwhich 2 chin |8 balng considered for p:
torminate the srvice eonlract and result In fhis denial af he claim. In the event of MEGHANICAL BREAKDIOWN or FAILURE, you must

protect the equipmant from futher damaga. Any firther damage shall be voneldsred YOUR faliure to pratedt the aquiptent and ghall not ba
cowerad, In brder to kaap this colttract valid, the DEALER snd or YOU inust natlfy the ADMINISTRATOR of any elieratione or additions 1o the

Equipmart ang of eny proposad depsrurs from ordinary workdng canditlorss trom which the oquiptient Is deslgred o oparats, The
ADMINIETRATOR must approve the alisralions, additions, or changes in opesalion of the equipman! wilh wrillan consant

C.  QONTRACY PERIODITERRITORY
If this ts o NEW EQUIPMENT CONTRALT, the Eme and holir fmis of the tern selectad start tha day ths EQUIPMENT Mamulachrets
stanty and at zers (0) hours. Covarage expiras whan the lenpth of ime orsccumulatad havrs (whighovar ooeins fird) of (e tenm

sabasted s ropghed,
If Ihis 15 g USED EQUIPMENT CONTRAQT, the ima ang hour limis of the lerm selected staft on tha DATE |SSUED/EQUIPMENT DELIVERY
DATE ard from tha hauts 6n the sarvise meler an that dai, Coveraga axpires when the fangth of ime for the term Ealecled shown In the

valid 2/23l09
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extanded serdca oontract cerlilicatz i rachad ortolal hours on the EQUIPMENT s squsl i the st of the selected faim haurs plus stater
bayrg on the EOHIPMENT at daﬂva?' ti&le, whichevar otgrs TraL. This CONTRACT epplles prly tv B MEGHANICAL BREAKDOWN o
Stetes, Canada ang Mexico,

FAILURE peourring whhin the Unkts
l?l'mnshaube%rinaﬂoihe ble price forrapalr or nepfacehant of any covered pért; sompempatad In accandencs with the
reasona [=:] ar P ! e miam e
P. The rer;g;nrmptacmmm h:gd upon naflonally racognizad Aat tates and/ar (sotory manuals:

marnfgcurer's standard warranly policy.

Labor reimbensamant wiil be hasad on the deslar's suggested Ist arice far ehop latior and fiatd labar as they ere documented an fls with
KRONE Nocth America. [ a part bs unprosurdhla, our lisbifty shal be [nited 1o the snanutacturars or suppllers latss! suggestad raloll priss, In
00 evan! will the finblity for sach AL BREAXDOWN or FAILURE, undar fhiz CONTRAGT, excaed 20r% of the original
BQUIPMENT transaction prics, Additionally, the tatal of ol benefils payable shBR nevsr excaed B0% af the price YOU pald far YOUR
EQUIFMENT. The intent ortrls extanded warmnty Is not t rastore the protus! tu 4 fka-naw canidiion, but rether & rastore the produd t Hs
uperafng gondition just prar is the exterded wamanty eovarad falura, ANl rapaire must be performed by @ manufacturar authorized rapels
facllity, The vepalr fecility ihat pariomits the repalrs must warant Iis work for & pefiodl no lass than 8 manihs or 500 haurs, etaring froen the
dale thatfhe maching b pit back Ints service, to ba fred of dafects In matarlsl or poarworkmanship, :

E SUBROGATION

YOU ugiren that WE, afar honaring & ¢istnt an YOUR CONTRAGT, have dll iights of stibrogation agalnst those who may ba respunsibla fr

YQUR MEGHANICAL BREAKDOWN, ANl nnounis revoverad by YOU for wiricl YOU were previbusly ralmbursed under (iis CONTRAGT shall
bugarme OUR properly ar the property of OUR desigres and shall be farwartid Yo same by YOU, up ta the tofal amount pald by LIS under this

CONTRACT,

F.  ARBITRATION .
in the avanl of uny dispule conusning the intarpretation of the CONTRACT by Us andfar the ADMINISTRATOR, shall be rasalved by
arblimtian in sesakignea wilh the rulas of the Amgrioan Arblirallon Associafion. For elaims arbiiration, writlen demant must be mada to

bitrati
ADMINISTRATOR tr US within (80) days of tha claim denla).

G. TRANSFER OF THIS CONTRACT
Conlact US snd submit the following: .

1. Thls CONTRACT
2. Wiitten evidsnce verifying all malnfenance mgulrements have beasn met,
. A copy of dooumentation evidencing ehange of ownerahip end saniea hours at date of sale,
ﬁf)pnng transiarance of factary warrany, If applicabla,

én nwimmm af docuroants sent to the miiufacturar veriyi
Ons; .
1. This GONTRAGT canngt be transferred fo obher EQUIFMENT. 1 ean anly be transfarred 10 5 diffsrent owner.

2, Ths EQUIPMENT J; subjao! fo inapaciion,
3, Transfer mug! take place wihin fifteer (13) days of shange of swnarahip,
4. Al remaining undariying werranties must be fo the new Swoes.
Fallurs to notlfy the ADMINISTRATOR pf Ihé transfar will vold the remalning ¢antract parlad,

. START ; STOR WARRANTY i EFFECT FEATURE

A tleatler tay stop and restant the offectiveness of tha warranly for those machinas that ar recelved on 8 bade In and Bfe Sited a1 tho
Onalarahip untl sugh tintg thal the machine Is resold, The smount of time hat the wartanty can be stoppad ls g maximum of 8 manths from
the dats the mechine it brought to the dealarship for § tede in. In order to keap tis feature In effact e dealer must adhera to the faliowing:
. The DEALER mus| nollfy KRONE denoling #+& dals It which the muching was dalivarer to the daalarshlp for imde In to stop the

warranly. The DEALER must pravide g cony af the raguied documentagion dengfing this data,
The DEALER mus! notify KRONE denpling the date In whish te mechine was rasald in srder to ragtard the warranty, The DEALER

2,
must provide a copy of the raguited documentation denoting this date,
Upan recelving $he machine the DEALER mys? ingpac! fe maching depoling any pre-exisling proklome. This Information must be

b9
providad fo KRONE, Plopsa note fals 18 not an eppartunily to perform wark on the machine updating the maaking to & likce new senditian; that

workls at the DEAL ER'S expanse,

4. The DEALER must provdde KRONE with qument ofl sample repons on all lubricated components senoling the current eanditfon of the

maching at te time of frade {n ) .
must perform # new oll change an &l utricaled companmenis enanuring Ihat the machine har cigan oll,

§  TheDEALER
& The DEALER must start fire machina and exarcise all of ko furctlons at lagst onca evary four weeka,
Any fallure thitt ls desmed te have eceumad dus fo not adharing to the ahave dascribad Inchuclisns ar thal Is the rasult of corrasion will nol be

eoviered yrrter this wananty,

L CANGEL ATION : - .
This OOM'RAC‘F It qoncancealable, excapt by the ADMINISTRATOR within tha firs? sixly (80) days, shauld the BLIPMENT not meat
underwriting guidslines, in such a case, YOU will reoeiva a full refund of the CONTRAGT changa fum LIS,

R GABE OF MECHANICAL SHEAKDOWN 0OR FAILURE

1. Iflhe oost of repalr is greatar than ane thousand ($4000.00) deliars, the DEALER and or YOU must, If requested, provids the . )
ADMINISTRATOR wl&re adequate phatograpthio eVidencs of the affected parts, or presgrva the parts aifetted, and maks then pvaliabie
teprasemaiive. IFihe mpalr eatimate sxcests fva thousand ($5,000.00) dollars, you can

far inspattion by the ADMINISTRATOR, or fis
conlact KRONE before proceeding with repalrs In driet o pre-quslity the rapalrs.

2. Wathin ninaty (RD) days of the date of FAILURE, and within siy (60) dayz of the dalax nf REPAIR, the rapqling DEALER musl provide
I Qndar datalling the RAILURE and the repals, along with such olhar axpiangbsns or gvidancs s

the ADMINISTRATOR with & Rg‘
may be rersonably required by the ADMINISTRATOR, including & statutory detiaration varifying the cantants of the Renalr Ordar, ottar
expianations or evidanca. If WE ask YOU, YOU rust allow the ADMIN| TOR to iepetd YOUR EQUIPMENT to gather necessary
Infornyation regarding any clalm, YOU miy ks requirad lo supply thn ADMINISTRATOR wdth all melalenance reoords for service

patformead on the EQUIPMENT.
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3 Allrepain mugtbe parfamed by » manutaciurer athatizad repalr facillly, The repair facillly that parforms mempalzsmuatwamntns
work for & perind no less than 3 months o= $00 hourg, Blmﬁng frora the date that the machina Iz put back inte sanvice, to b Fas:of

dafocts in matsriat or poor w

IF YOU HAVE A M’EQ GAL BREAKDOWN OR FAILURE IT IS YOUR RESPONSIBILITY TO ROTIFY YOUR REPAIRING DEALER, IT

IS THEN THE REGPONSIBILITY OF THE DEALER TO NOTIFY KONE NORTH ANERIGA:
Submit clabng tat Administrated by:

Not}y:
KRONE NORm AMERICA . KRONE NORTH AMERICA KRONE NORTH AMERIZA
B01-Ba2-E0 11 P.C, Box 18580 P.. Box 18880
www .irans-narthamerias,oom Mamphis, TN, 38181 Mamphts, TN, 3B184

vy rone-norfamearlez,.cam
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BRADY LAW, CHARTERED
Michael G. Brady, ISB #1293
St. Mary’s Crossing

2537 W, State Street, Suite 200
Boise, ID 83702

TELEPHONE: (208) 345-8400
FACSIMILE: (208) 322-4486

Attorneys for Defendant/Cross-Claimant,
Burks Tractor Company, Inc.

Electronically Filed

3/29/2016 3:51:14 PM

Fifth Judicia! District, Twin Falls County
Kristina Glascock, Clerk of the Court
By: Audrey Nicholson, Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

WESTERN COMMUNITY INSURANCE
COMPANY, as Subrogee of DNJ, INC.,
Subrogor, an Idaho corporation,

Plaintiff,
V.

BURKS TRACTOR COMPANY, INC., an
Idaho Corporation, and KRONE NA, INC., a
Delaware Corporation,

Defendants.

BURKS TRACTOR COMPANY, INC.,, an
Idaho corporation,

Cross-Claimant,
V.

KRONE NA, INC., a Delaware corporation,
Cross-Defendant.

Case No. CV-14-2977

Judge G. Richard Bevan

DEFENDANT BURKS TRACTOR
COMPANY, INC.’S ANSWER TO
THIRD AMENDED COMPLAINT,
CROSS-CLAIM, AND DEMAND FOR
JURY TRIAL

DEFENDANT BURKS TRACTOR COMPANY, INC. (“Burks™), by and through its
attorneys of record, Brady Law, Chartered, as and for an Answer to Plaintiffs’ Third Amended

Complaint, pleads and alleges as follows:

DEFENDANT BURKS TRACTOR COMPANY, INC.’S ANSWER TO THIRD AMENDED
COMPLAINT, CROSS-CLAIM, AND DEMAND FOR JURY TRIAL - Page 1

0161.0019
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FIRST DEFENSE

Burks denies each and every allegation contained in Plaintiffs’ Third Amended Complaint,

unless expressly and specifically hereinafter admitted.
PARTIES, JURISDICTION AND VENUE

1. With regard to Paragraph I of Plaintiffs’ Third Amended Complaint, Burks admits
that Plaintiff Western Community Insurance Company (“Western Community™) was and is an
insurance company licensed to do business in the state of Idaho, but is without knowledge or
information sufficient to form a belief as to the remaining allegations contained therein, and
therefore denies the same.

2 With regard to Paragraphs Il, Il and I'V of Plaintiffs” Third Amended Complaint,
Burks admits each and every allegation contained therein.

3. With regard to Paragraph V of Plaintiffs’ Third Amended Complaint, Burks
admits that jurisdiction is proper in this Court.

4. With regard to Paragraphs VI and VII of Plaintiffs’ Third Amended Complaint,
Burks admits that venue is proper in Twin Falls County, Idaho.

GENERAL ALLEGATIONS

5. With regard to Paragraph VIII of Plaintiffs’ Third Amended Complaint, Burks
admits each and every allegation contained therein.

6. With regard to Paragraphs IX and X of Plaintiffs’ Third Amended Complaint,
Burks admits that Krone NA was the manufacturer/owner of the Krone Chopper, and that the
Krone Chopper was covered by a Krone New Equipment Limited Warranty (“New Equipment
Warranty™), which Krone New Equipment Warranty provided warranty coverage as stated
therein, and denies each and every other allegation contained therein.

7. With regard to Paragraphs XI and XII of Plaintiffs’ Third Amended Complaint,
Burks admits that the New Equipment Warranty provided warranty coverage for one (1) year or
one season after date of delivery, and that the Krone North America Crown Guarantee
(“Extended Warranty”), provided warranty coverage as stated therein, and denies each and every

other allegation contained therein.
8. With regard to Paragraph XIII of Plaintiffs’ Third Amended Complaint, Burks

admits that the Extended Warranty provided warranty coverage as stated therein, and denies each

DEFENDANT BURKS TRACTOR COMPANY, INC.’S ANSWER TO THIRD AMENDED

COMPLAINT, CROSS-CLAIM, AND DEMAND FOR JURY TRIAL - Page 2
0161.0019
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and every other allegation contained therein.

9. With regard to Paragraphs XIV, XV and XVI of Plaintiffs’ Third Amended
Complaint, Burks denies each and every allegation contained therein.

10.  With regard to Paragraph XVII of Plaintiffs’ Third Amended Complaint, Burks
admits that on October 15, 2012, the Krone Chopper was damaged by fire, and denies each and
every other allegation contained therein.

1. With regard to Paragraph XVIil of Plaintiffs’ Third Amended Complaint, Burks
admits that the October 15, 2012 fire resulted in the complete loss and destruction of the Krone
Chopper, and denies each and every other allegation contained therein.

12.  With regard to Paragraph XIX of Plaintiffs’ Third Amended Complaint, Burks
admits each and every allegation contained therein.

13.  With regard to Paragraph XX of Plaintiffs’ Third Amended Complaint, only legal
conclusions are contained therein, which do not require an answer; however, to the extent that
factual allegations are alleged therein relating to Burks, Burks denies the same.

14.  With regard to Paragraph XXI of Plaintiffs’ Third Amended Complaint, Burks
admits that the Extended Warranty was transferred to a replacement 2013 Krone Big X 1100
Chopper purchased by DNJ without the request of Burks, and is without knowledge or
information sufficient to form a belief as to the truth of the remaining allegations contained
therein, and therefore denies the same.

CAUSES OF ACTION
FIRST CAUSE OF ACTION - BREACH OF EXPRESS WARRANTIES

15.  With regard to Paragraph XXII of Plaintiffs’ Third Amended Complaint, Burks
repleads and realleges each and every admission, denial and defense pled in answering the
foregoing paragraphs of Plaintiffs” Third Amended Complaint as if fully set forth herein.

16.  With regard to Paragraph XXIII of Plaintiff’s Third Amended Complaint, Burks
denies that it was the warrantor of the Krone Chopper and affirmatively alleges that the New
Equipment Warranty provided the coverage as stated therein, and denies each and every other
allegation contained therein.

17.  With regard to Paragraph XXIV of Plaintiffs’ Third Amended Complaint, Burks
denies that it was the warrantor and/or warranted the Krone Chopper under the terms of the

DEFENDANT BURKS TRACTOR COMPANY, INC.’S ANSWER TO THIRD AMENDED

COMPLAINT, CROSS-CLAIM, AND DEMAND FOR JURY TRIAL - Page 3
0161.0019
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Extended Warranty, and affirmatively alleges that the Extended Warranty provided the coverage
stated therein, and denies each and every other allegation contained therein.

18.  With regard to Paragraph XXV of Plaintiffs’ Third Amended Complaint, Burks
denies each and every allegation contained therein.

19.  With regard to Paragraph XXVI of Plaintiffs’ Third Amended Complaint, Burks
admits that DNJ attempted to submit a warranty claim through Burks to Krone, and that Krone
told Burks that the claim would be denied if it was filed. and denies each and every other
allegation contained therein.

20.  With regard to Paragraph XXVII of Plaintiffs" Third Amended Complaint, Burks
denies each and every allegation contained therein.

21.  With regard to Paragraph XXVIII of Plaintiffs’ Third Amended Complaint, Burks
denies each and every allegation contained therein.

22.  With regard to Paragraph XXIX of Plaintiffs’ Third Amended Complaint, only
legal conclusions are contained therein, which do not require an answer; however, to the extent
that factual allegations are alleged against Burks therein, Burks denies the same.

SECOND CAUSE OF ACTION - BREACH OF OBLIGATION OF GOOD FAITH

23.  With regard to Paragraph XXX of Plaintiffs’ Third Amended Complaint, Burks
repleads and realleges each and every admission, denial and defense pled in answering the
foregoing paragraphs of Plaintiffs’ Third Amended Complaint as if fully set forth herein.

24.  With regard to Paragraphs XXXI, XXXII, XXXIII and XXXIV of Plaintiffs’
Third Amended Complaint, Burks denies each and every allegation contained therein.

25.  With regard to Paragraph XXXV of Plaintiffs; Third Amended Complaint, only
legal conclusions are contained therein, which do not require an answer; however, to the extent
that factual allegations are alleged against Burks therein, Burks denies the same.

ATTORNEY'’S FEES
Burks denies that Plaintiffs are entitled to attorney’s fees and costs in this case.
SECOND DEFENSE

Western Community, as the subrogee of DNJ, is subject to all the admissions, denials and

defenses pled in this Answer.

DEFENDANT BURKS TRACTOR COMPANY, INC.’S ANSWER TO THIRD AMENDED

COMPLAINT, CROSS-CLAIM, AND DEMAND FOR JURY TRIAL - Page 4
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THIRD DEFENSE
Plaintiffs’ damages. if any. were caused by the negligence, fault or responsibility of DNJ.
FOURTH DEFENSE
Plaintiffs” damages. if any. were caused by accident, misuse. and/or negligence of DNJ.
FIFTH DEFENSE

Plaintiffs’ damages. if any, were caused by changes, alterations or modifications of the

Krone Chopper by DNJ not authorized by Krone or Burks.
SIXTH DEFENSE
Plaintiffs’ damages. if any., were caused by the abuse, misuse, assumption of risk, or lack
of maintenance of the Krone Chopper by DNJ.
SEVENTH DEFENSE
Burks made no representations or warranties, express or implied, to DNJ, including the
implied warranties of merchantability or fitness regarding the Krone Chopper.
EIGHTH DEFENSE
Burks did not have a reasonable opportunity to inspect the Krone Chopper in a manner
that would, or should, in the exercise of reasonable care, reveal the existence of the defective
condition alleged in the Third Amended Complaint.
NINTH DEFENSE
Burks did not have knowledge or reason to know of the defective condition of the Krone
Chopper alleged in the Third Amended Complaint.
TENTH DEFENSE
Prior to the sale of the Krone Chopper to DNJ, Burks did not alter, modify or install any
part or component of the Krone Chopper alleged to be defective in the Third Amended

Complaint.

ELEVENTH DEFENSE

Burks did not provide any plans or specifications to Krone for the manufacture of the

Krone Chopper.
TWELFTH DEFENSE

Plaintiffs’ claims are barred in whole, or in part, by the economic loss rule.

DEFENDANT BURKS TRACTOR COMPANY, INC.’S ANSWER TO THIRD AMENDED
COMPLAINT, CROSS-CLAIM, AND DEMAND FOR JURY TRIAL - Page §
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THIRTEENTH DEFENSE
Plaintiffs” claims are barred by the Idaho Product Liability Reform Act, Jduho Code
Title 6, Chapter 14.
FOURTEENTH DEFENSE
All representations made by Burks to DNJ regarding the sale of the Krone Chopper were

included in the New Equipment Warranty and the Extended Warranty.
FIFTEENTH DEFENSE
DNJ did not rely on any representations made by Burks regarding the Krone Chopper that
were not included in the New Equipment Warranty and the Extended Warranty.
SIXTEENTH DEFENSE
Burks made no express or implied warranties regarding the Krone Chopper.
SEVENTEENTH DEFENSE
Burks made no express or implied warranties regarding the Krone Chopper in addition to
the express warranties contained in the New Equipment Warranty and the Extended Warranty.
EIGHTEENTH DEFENSE
Krone was the owner of the Krone Chopper and privity of contract existed between
Krone and DNJ with regard to the direct sale of the Krone Chopper by Krone to DNJ.
NINETEENTH DEFENSE
Privity of contract existed between Krone and DNJ for the New Equipment Warranty and
the Extended Warranty.

TWENTIETH DEFENSE
No privity of contract existed between Burks and DNJ for the New Equipment Warranty

or the Extended Warranty.,
TWENTY-FIRST DEFENSE
All warranties, express or implied, relating to the Krone Chopper were specifically
excluded by Burks.

PRAYER FOR RELIEF
WHEREFORE, Burks prays for judgment as follows:
1. That Plaintiffs’ Third Amended Complaint be dismissed with prejudice and that

Plaintiff take nothing thereunder.

DEFENDANT BURKS TRACTOR COMPANY, INC.’S ANSWER TO THIRD AMENDED

COMPLAINT, CROSS-CLAIM, AND DEMAND FOR JURY TRIAL - Page 6
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2. That Burks be awarded attorney fees pursuant to /daho Code §§ 12-120(3) and
12-121.

3. That Burks be awarded costs and disbursements necessarily incurred in defending
this action pursuant to Idaho Rules of Civil Procedure, Rule 54.

4, For such other and further relief as the Court may deem just and proper.

CROSS-CLAIM

Defendant/Cross-Claimant Burks Tractor Company, Inc. (“Burks™), as and for a cross-
claim against Defendant/Cross-Defendant Krone NA. Inc. (“Krone™), pleads and alleges as
follows:

PARTIES

1. Burks was and is an Idaho corporation, organized and existing under the laws of
the state of Idaho, with its principal place of business in Twin Falls, Idaho.

2. Krone NA, Inc., was and is a Delaware corporation, organized and existing under
the laws of the state of Delaware, with its principal place of business in Memphis, Tennessee,
and licensed to transact business in the state of Idaho.

JURISDICTION AND VENUE

3. Jurisdiction and venue are proper in this Court.

GENERAL ALLEGATIONS

4. Krone manufactured a 2012 Krone X 1100 Forage Chopper (“Krone Chopper”™),
serial number 841659.

5. Burks is an authorized Krone dealer in the state of Idaho.

6. On September 12, 2012, DNJ, Inc. (“DNJ”) executed a Purchaser’s Order and
Addendum to purchase the Krone Chopper owned by Krone from Krone.

7. The Krone Chopper was covered by a Krone New Equipment Limited Warranty
(“New Equipment Warranty”) and a Krone North America Crown Guarantee (“Extended
Warranty”) delivered by Burks to DNJ.

8. Incident to the sale of the Krone Chopper by Krone to DNJ, Burks made no
representations or warranties, express or implied, to DNJ.

9. On October 15, 2012, the Krone Chopper was damaged in a fire.

DEFENDANT BURKS TRACTOR COMPANY, INC.’S ANSWER TO THIRD AMENDED
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10.  On December 15, 2015, Plaintiff filed a Third Amended Complaint against Burks
and Krone, alleging that the October 15, 2012 fire was due to defects in the materials and
workmanship and/or a mechanical breakdown or failure of the high capacity wires connecting
the battery to the starter and alternator and/or the turbocharger turbine housing of the Krone
Chopper.

FIRST CAUSE OF ACTION
(Indemnity)

11.  Burks repleads and realleges each and every allegation set forth in paragraphs 1
through 7, as if fully set forth herein.

12, Pursuant to Idaho Code § 6-1407(2), the defense and indemnity of Burks in this
action was tendered to Krone.

13.  Idaho Code § 6-1407(1) provides that product sellers (Burks) other than
manufacturers (Krone) shall not be subject to liability in circumstances where Burks did not have
a reasonable opportunity to inspect the Krone Chopper in a manner that would or should, in the
exercise of reasonable care, reveal the existence of the alleged defective condition.

14.  Burks made no express or implied warranties to DNJ concerning the design or
manufacture of the Krone Chopper; an inspection of the Krone Chopper by Burks would not
have revealed or discovered the alleged defect; Burks had no reason to know of the alleged
defect; and Burks did not alter, modify or install any parts or materials, or perform any work on
the Krone Chopper alleged to be defective in the Third Amended Complaint.

15. Krone has failed to accept the tender of defense from Burks and agree to
indemnify Burks for reasonable attorney fees and costs incurred by Burks in defending the action
and/or to indemnify Burks for any judgment rendered against Krone, for which Burks may be
legally liable.

16.  Pursuant to Idaho Code § 6-1407(1) and (2), Burks is entitled to a defense from
Krone, and indemnity for reasonable attorney fees and costs incurred by Burks in defending this
action, and indemnity for any judgment rendered against Krone for which Burks may be held
liable.

17.  Additionally, the New Equipment Warranty and the Extended Warranty were
issued by Krone, for delivery by Burks to DNJ. As such, Burks is entitled to indemnity from

DEFENDANT BURKS TRACTOR COMPANY, INC.’S ANSWER TO THIRD AMENDED
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Krone for any judgment or liability rendered against Burks relating to the Krone New Equipment
Warranty and the Krone Extended Warranty.
PRAYER

WHEREFORE, Burks prays for judgment against Krone as follows:

1. To indemnify Burks for reasonable attorney fees and costs incurred by Burks in
defending the Third Amended Complaint and prosecuting this Cross-Claim.

2. To indemnify Burks for any judgment rendered against Burks for which Krone is
primarily liable.

3 For attorney fees incurred in defending the Third Amended Complaint and
prosecuting this Cross-Claim pursuant to /daho Code §§ 12-120(3) and 6-1407(2).

4. For costs and disbursements incurred in defending the Third Amended Complaint
and prosecuting this Cross-Claim pursuant to /daho Rules of Civil Procedure, Rule 54 and ldaho
Code § 6-1407(2).

5. For such other and further relief as the Court may deem just and proper.

DEMAND FOR JURY TRIAL
Burks hereby demands a jury trial pursuant to Idaho Rules of Civil Procedure,
Rule 38(b).
DATED this 29" day of March, 2016.
BRADY LAW, CHARTERED

Michael G. Brady
By: Michael G. Brady

Attorneys for Defendant,
Burks Tractor Company, Inc.
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Rodney R. Saetrum David A. Coleman
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Boise, ID 83707 Twin Falls, ID 83303
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

WESTERN COMMUNITY INSURANCE
COMPANY, as Subrogee of DNJ, INC.,
Subrogor, and DNJ, INC,, an Idaho

Case No. CV 2014-2977

Corporation, MEMORANDUM OPINION AND
ORDER ON MOTIONS IN
Plaintiffs, LIMINE

VS.

BURKS TRACTOR COMPANY, INC,, an
Idaho Corporation, and KRONE NA, INC,,
a Delaware Corporation,

N N N s st s S i i St it st o

Defendants.

I. BACKGROUND
This matter is before the court on the following motions: Defendant Krone’s

Motion in Limine to Exclude Scott Kimbrough’s Opinions, filed on 02/25/16 and joined
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by defendant Burks on 03/09/2016; Krone NA’s Motions in Limine, filed on 03/11/2016
and joined in part by Burks on 03/11/2016; and Krone NA’s Supplemental Motion in
Limine, filed on 03/16/2016. The plaintiff filed memoranda in opposition to these
motions on 03/18/16, and a hearing was held on 03/24/2016. At the hearing, David
Lloyd and Rodney Saetrum appeared for the plaintiff. Benjamin Cluff and Philip
Dupont represented defendant Krone and Michael Brady represented defendant Burks.
The court orally ruled on certain issues and memorialized those rulings in the
Order on Motions in Limine filed 03/25/2016. The court reserved determination of the
following remaining issues: 1) the admissibility of expert Scott Kimbrough’s testimony,
including any opinions about electrical wires causing the fire; 2) the admissibility of
Leslie Preston’s alleged oral representations to DNJ; 3) the admissibility of arguments
that Krone instructed Burks not to file a claim on DNJ’s behalf; and 4) whether the court

should bifurcate this trial.

II. MOTION IN LIMINE STANDARD
Idaho recognizes the importance of a motion in limine. A motion in limine seeks
an advance ruling on the admissibility of evidence. State v. Young, 136 Idaho 113, 120, 29
P.3d 949, 956 (2001). A motion in limine enables a judge to make a ruling on evidence
without first exposing it to the jury. It avoids juror bias occasionally generated by

objections to evidence during trial. The court’s ruling on the motion enables counsel for
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both sides to make strategic decisions before trial concerning the content and order of
evidence to be presented. See generally Warren v. Sharp, 139 Idaho 599, 83 P.3d 773 (2003),
overruled on other grounds by Blizzard v. Lundeby, 156 Idaho 204, 322 P.3d 286 (2014).

The motion in limine is based upon an alleged set of facts rather than the

actual testimony in order for the trial court to make its ruling and therefore

is not a final order. The trial court may reconsider the issue at any time,

including when the actual presentation of facts is made.

Id. at 605, 322 P.3d at 779 (emphasis added) (citations omitted). The rationale for this is
that:

[A] motion in limine is based on an alleged or anticipated factual scenario,

[and] without the benefit of all the other actual evidence which will be

admitted at trial, the trial judge will not always be able to make an

informed decision regarding the admissibility of the evidence prior to the

time the evidence is actually presented at trial.

Kirk v. Ford Motor Co., 141 Idaho 697, 701, 116 P.3d 27, 31 (2005) (quoting State v. Hester,
114 Idaho 688, 699, 760 P.2d 27, 38 (1988)).

When presented with a motion in limine, a trial court has the authority to deny
the motion and wait until trial to determine if the evidence should or should not be
excluded. Gunter v. Murphy's Lounge, LLC, 141 Idaho 16, 25, 105 P.3d 676, 685 (2005)
(citing Lanham v. Idaho Power Co., 130 Idaho 486, 492, 943 P.2d 912, 918 (1997)). If the trial
court decides to wait and hear the actual foundation laid before determining whether to

admit or exclude evidence, the moving party is required to continue to object as the

evidence is presented. Id. at 25, 105 P.3d at 685 (citing Hester, 114 Idaho 688, 760 P.2d 27).
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A motion in limine ruling is reviewed under an abuse of discretion standard.
Leavitt v. Swain, 133 Idaho 624, 631, 991 P.2d 349, 356 (1999). Under this standard, an
appeals court will conduct the three-pronged Sun Valley inquiry to determine whether
the district court: (1) correctly perceived the issue as one of discretion; (2) acted within
the boundaries of such discretion and consistently with applicable legal standards
applicable to the specific choices before it; and (3) reached its decision by an exercise of
reason. Id. at 624, 991 P.2d at 356; Sun Valley Shopping Ctr., Inc. v. Idaho Power Co., 119
Idaho 87, 94, 803 P.2d 993, 1000 (1991). An appeals court will not overturn the district
court's exercise of that broad discretion, absent clear abuse. Cheney v. Palos Verdes Inv.
Corp., 104 Idaho 897, 900, 665 P.2d 661, 664 (1983), superseded on other grounds by 1.C. § 6-
1604, as recognized in Cummings v. Stephens, 157 Idaho 348, 363 n.5, 336 P.3d 281, 296 n.5
(2014).

Once evidence has been deemed relevant, the determination of whether its
prejudicial effect outweighs its probative value is left to the sound discretion of the trial
court and will not be disturbed on appeal absent an abuse of discretion. State v.
Matthews, 124 Idaho 806, 809, 864 P.2d 644, 647 (Ct. App. 1993). However, evidentiary
rulings involving relevancy are not discretionary matters, and as such, are reviewed de

novo on appeal. State v. Cannady, 137 Idaho 67, 69-70, 44 P.3d 1122, 1124-25 (2002).
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Motions in limine should be granted sparingly and only when the evidence is
clearly inadmissible. Warnecke v. Nitrocision, LLC, No. 4:10-CV-00334-CWD, 2012 WL
5987429, at *14 (D. Idaho Nov. 29, 2012). It is the moving party’s burden to establish
clear inadmissibility. SEC v. Ferrone, No. 11-CV-5223, 2016 WL 824721, at *2 (N.D. Ill.

Feb. 22, 2016).

III. ISSUES
A. Scott Kimbrough’s opinions are admissible.

The core of defendants’ motions with respect to plaintiff’s expert, Scott
Kimbrough, is that his testimony would not assist the jury because it is too speculative.
Within that general objection, defendants lodge three more specific objections. First,
because Kimbrough is unable to state precisely which part of the chopper failed, the
defendants argue that his testimony is not helpful to the jury in determining whether
there was a breach of the warranty. (2/25 Motion 4.) Second, the defendants argue that
because the cause of the fire should be classified as “undetermined” under the National
Fire Protection Association (NFPA) guidelines, Kimbrough should not be able to opine
on possible causes. (2/25 Motion 6.) Finally, defendants argue that Kimbrough should
not be allowed to opine that electrical wires may have caused the fire because

Kimbrough has stated that the probability of such a cause was less than 50%. (3/11
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Motion 4.) With respect to each argument, the court finds the defendants have not
shown Kimbrough’s testimony is clearly inadmissible.

Idaho’s standard for the admissibility of expert testimony is Idaho Rule of
Evidence 702. State v. Merwin, 131 Idaho 642, 646, 962 P.2d 1026, 1030 (1998). LR.E. 702
states that “[i]f scientific, technical, or other specified knowledge will assist the trier of
fact to understand the evidence or to determine a fact in issue, a witness qualified as an
expert by knowledge, skill, experience, training, or education, may testify thereto in the
form of an opinion or otherwise.” However, “[e]xpert opinion which is speculative,
conclusory, or unsubstantiated by facts in the record is of no assistance to the jury in
rendering its verdict and, therefore is inadmissible as evidence . . . .” Ryan v. Beisner, 123
Idaho 42, 46, 844 P.2d 24, 28 (Ct. App. 1992). “When an ‘expert’s opinion is based upon
scientific knowledge, there must likewise be a scientific basis for that opinion’ because if
the reasoning or methodology underlying the opinion is not scientifically sound, then
the opinions would not assist the trier of fact.” Weeks v. E. Idaho Health Servs., 143 Idaho
834, 838, 153 P.3d 1180, 1184 (2007) (quoting Swallow v. Emergency Med. of Idaho, 138
Idaho 589, 592, 67 P.3d 68, 71 (2003)).

It is true that Kimbrough cannot pinpoint a particular part of the chopper that
failed and caused the fire. It is also true that the Extended Warranty requires a
mechanical breakdown or failure of a covered part. However, Kimbrough’s inability to

specifically identify a failed part does not mean his testimony is inadmissible as
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speculative or unhelpful. Courts in Idaho and in other jurisdictions have permitted
product liability and breach-of-warranty plaintiffs to prove a defect circumstantially.
Farmer v. Int’l Harvester, 97 1daho 742, 747-48, 553 P.2d 1306, 1312-13 (1976) (product
liability); Garrett v. Nobles, 102 Idaho 369, 374, 630 P.2d 656, 661 (1981) (product liability,
negligence, and breach of warranty); Anderson v. Chrysler Corp. 403 S.E.2d 189, 195 (W.
Va. 1991) (collecting cases). Thus, the court does not find that Kimbrough’s testimony is
clearly inadmissible simply because he cannot state precisely which part failed.

Kimbrough admits that the cause of the fire should be understood as
“undetermined” according to the NFPA guidelines. As the defendants frame it, this
classification means there are only “possible” causes, in effect arguing that Kimbrough
should not be allowed to opine on any cause. State v. Schneider, cited by the defendants
in support of this argument, ' does state that ordinarily, evidence about possibilities is
too speculative to warrant admission. 129 Idaho at 62, 921 P.2d at 762. However,
Schneider is also clear that in some cases, and depending on context, evidence regarding
possible causes may be admissible. 129 Idaho at 63, 921 P.2d 763.

In Schneider, a medical doctor was unable to rule out any one of three possible

causes of the victim’s death. Id. at 63, 921 P.2d at 763. However, he had already stated

1 The defendants also cite NFPA guideline 18.6.5.1 in support of this argument. However, that guideline
only states that when a fire is classified as undetermined, it is improper to opine on causes that have no
evidence to support them even if all other causes have been eliminated. Based on the court’s review of
Kimbrough’s report and affidavit, his theory as to cause does have evidentiary support, so the
applicability of the cited NFPA guideline is questionable.
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his opinion about the actual cause of death, and each of the three causes implicated the
defendant as an aider and abettor of murder. Id. at 63, 921 P.2d at 763. The Idaho Court
of Appeals held admissible the expert’s testimony as to one possible cause of death,
noting that the decision would have been different if the defendant’s involvement in the
murder had been such that conviction would have required proof that the victim died
from one particular cause. Id. at 63, 921 P.2d at 763.

In this case, Kimbrough is apparently prepared to opine that based on the
evidence, the more likely cause of the fire was the turbo/spray combination. He will
testify to probabilities based on his review of the available evidence. (Aff. of Dr. Scott
Kimbrough in Supp. of P1."s Opp’n to Mot. in Limine to Exclude Scott Kimbrough’s
Ops. paras. 4, 7.) Assuming that Kimbrough testifies as such at trial, Schneider would
support admission of his opinion even as to possible causes, and even if other theories
cannot be ruled out. Kimbrough has an opinion about the cause, as in Schneider, and as
discussed supra the defendants’ liability for breach does not necessarily depend on the
plaintiff directly proving the failure of one specific part.

Finally, defendants argue that Kimbrough should not be allowed to opine that
electrical wires may have caused the fire because Kimbrough has stated that the
probability of such a cause was less than 50%. (3/11 Motion 4.) Schneider applies with
equal force to this argument. Kimbrough places electrical wiring in the top three

potential causes. (PL’s Expert Witness Disclosure Ex. A, at para. 6.) Although
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Kimbrough believes there is a greater likelihood that the turbo/spray combination
caused the fire, this does not necessarily render testimony about the other possible
causes inadmissible.

In sum, the defendants have not shown that Kimbrough's expert testimony is
clearly inadmissible as speculative or unhelpful to the jury. He will be allowed to
testify as to his opinions consistent with this opinion.

B. Leslie Preston’s oral representations are admissible.

The defendants seek exclusion of statements made by Leslie Preston, a Burks
employee, to DN]J regarding the improved design of the chopper’s fuel tank. The
defendants argue that this evidence is not relevant to the plaintiff’s remaining claims,
and Krone also argues that Preston was not authorized to make representations on
behalf of Krone.

Idaho rules with respect to relevance and prejudice appear in Idaho Rules of
Evidence 401, 402, and 403. Relevant evidence is generally admissible, except where “its
probative value is substantially outweighed by the danger of unfair prejudice.. . . .”
LR.E. 402, 403. “Relevant evidence” is “evidence having any tendency to make the
existence of any fact that is of consequence to the determination of the action more
probable or less probable than it would be without the evidence.” LR.E. 401.

The court agrees, and the plaintiff acknowledges, that an allegation of a faulty

fuel tank is not a claim in this case. However, what DNJ knew about the chopper’s fuel
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tank at the time it was purchased has a tendency to establish that DNJ knew about the
potential risk of fuel tank fires. As the plaintiff points out, this is of consequence to
rebutting the defendants’ likely argument that DNJ was at fault for improperly
maintaining the fuel tank area. Moreover, the court does not see how Preston’s alleged
lack of authority to make statements on behalf of Krone affects the admissibility of his
statements. Even if it is somehow prejudicial to Krone, at this juncture the court does
not conclude that the potential prejudice substantially outweighs its probative value.
For these reasons, the court does not find Preston’s oral representations are clearly
inadmissible on relevance grounds, nor do they violate I.R.E. 403.

C.  The plaintiff can present Stratton’s testimony and make arguments
related to that testimony.

Krone requests exclusion of any facts or argument that Krone instructed Burks to
not file a warranty claim on behalf of DNJ. In support, Krone argues two things: first,
that attorney Tim Stover’s statement on the matter lacks foundation, and second, that
such arguments mischaracterize the testimony of Ken Stratton.? Western Community
does not object to excluding Stover’s letter, except as might be necessary for
impeachment purposes. With that understanding, the court hereby orders its exclusion

except for that limited purpose.

2 Stratton’s testimony includes a statement that “Krone told Burks the claim would be denied if it was
filed.”
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As to Stratton’s testimony, the court finds that it is relevant to the plaintiff’s
claim of breach of the implied covenant of good faith. A jury could interpret Stratton’s
testimony to mean that, in so many words, Krone “instructed” Burks not to file the
warranty claim. A jury should be permitted to weigh the credibility and import of
Stratton’s testimony. That same jury will be instructed that an attorney’s arguments are
not evidence. A preemptive ruling forbidding the plaintiffs from making arguments
related to this testimony is not supportable at this juncture.

D.  Bifurcation is not appropriate in this case.

As an alternative to excluding the argument just discussed, Krone proposes that
the court bifurcate the trial, and try the breach of express warranty claim prior to the
breach of good faith claim. (3/16 Motion.) The primary basis for Krone’s request is that
“the claim for breach of the implied covenant of good faith is contingent upon Plaintiffs
proving breach of either of the express warranties at issue.” (3/16 Motion para. 5.)
Krone also argues that evidence related to the breach of implied covenant of good faith
claim, particularly with respect to the argument that Krone instructed Burks not to file a
claim, would “unfairly inflame the passions of the jury” against Krone. (3/16 Motion
para. 9.)

The court acknowledges that the implied covenant of good faith “only requires
the parties to perform in good faith the obligations contained in their agreement.” Idaho

First Nat'l Bank v. Bliss Valley Foods, Inc., 121 1daho 266, 289, 824 P.3d 841, 864 (1991).
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However, this requirement is not limited only to performance of express terms. See
Metcalf v. Intermountain Gas Co., 116 Idaho 622, 627, 778 P.2d 744, 749 (1989) (“[A]ny
action which violates, nullifies or significantly impairs any benefit or right which either
party has in the employment contract, whether express or implied, is a violation of the
covenant.”) (emphasis added).

Krone’s argument is that the implied covenant of good faith is only in play if the
plaintiff can prove Krone breached the express warranty. This is too narrow a view of
the covenant. As Metcalf states, any action which violates any benefit or right arising
from express or implied terms in the contract is actionable.?> Thus, evidence relating to
Krone's alleged breach of the covenant of good faith is not conditionally relevant based
on Krone's breach of the express warranty, as Krone argues. (3/16 Motion para. 9.)

In exercising its discretion on the issue of bifurcation, a trial court should
consider convenience, avoidance of prejudice, and judicial economy. L.R.C.P. 42(b).
These factors do not support bifurcation in this case. A second trial would consume

significant additional judicial resources, and would require duplicate presentation of

3 The court is mindful that “[a] violation of the implied covenant is a breach of contract. It does not result
in a cause of action separate from the breach of contract claims, nor does it result in separate contract
damages unless such damages specifically relate to the breach of the good faith covenant.” Idaho First
Nat'l Bank,121 Idaho at 289, 824 P.2d at 864. However, this does not mean that Western Community’s
claim of breach of the implied covenant of good faith depends on a breach of the express warranty. See
Western Electronics LLC v. Designer Floors Inc., No. CV-OC-2008-15305, 2011 WL 7990241 (4th Jud. Dist. of
Idaho May 31, 2011) (“It is not necessary to plead a breach of contact [sic] as a pre-condition to pleading a
breach of the covenant.”). In this case proving breach of the implied covenant of good faith is simply a
different method of proving breach of the underlying contract.
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some of the evidence to establish the essential facts of the case. The plaintiff does not
allege damages specific to the breach of the implied covenant, and despite whatever
prejudice might arise from allegations of the breach of the covenant, all that evidence
still addresses the central issue of breach. In its discretion, the court finds that any
evidence directed to that issue—whether related to the express warranty or to the
implied covenant of good faith—would be most appropriately be heard in one trial.

At the same time, during the oral argument on this motion there were
intimations that the course of this litigation itself might give rise to additional
allegations of bad faith. The court does not see how any such allegations are relevant to
the arguments raised in the Third Amended Complaint. Therefore, although the court
declines to bifurcate the trial, it agrees that any allegations of breach of the covenant of
good faith must be relevant to—and controlled by —the issues raised in the pleadings.
Conduct of the litigation itself is inadmissible to prove a breach of the implied covenant
of good faith.

IV. CONCLUSION

Based on the foregoing, the defendants’ motions in limine are DENIED with
respect to Scott Kimbrough’s opinions, including his opinion as to electrical wiring, and
Leslie Preston’s oral representations. Krone’s motion is DENIED with respect to
arguments that Krone instructed Burks not to file a warranty claim; however, Tim

Stover's letter shall be admissible only for impeachment purposes. Finally, Krone’s
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motion for bifurcation is DENIED; however, the court HEREBY ORDERS that evidence
related to the plaintiff’s breach of implied covenant of good faith claim is limited to the
issues raised in the pleadings.

IT IS SO ORDERED.

“G. RICHARD BEVAN
District Judge
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CERTIFICATE OF MAILING/DELIVERY

I, Shelly Bartlett, hereby certify that on the ") _ day of March, 2016, a true and
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David Lloyd («yEmailed to

SAETRUM LAW OFFICES dwlesq@cableone.net

Michael Brady (wEmailed to

BRADY LAW CHARTERED bradylaw@bradylawoffice.com
Philip Dupont (vEmailed to

SANDBERG PHOENIX & VON GONTARD  pdupont@sandbergphoenix.com
Benjamin Cluff (“rEmailed to

COLEMAN, RITCHIE & CLUFF info@crctflaw.com

Shelly Bartlett, DeE Clerk
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Fifth Judicial District, Twin Falls County
Kristina Glascock, Clerk of the Court
By: Audrey Nicholson, Deputy Clerk

DAVID A. COLEMAN (ISB #5742)
BENJAMIN J. CLUFF (ISB #6197)
COLEMAN, RITCHIE & CLUFF
P.0. Box 525

Twin Falls, ID 83303-0525
Telephone: 208-734-1224

Fax: 208-734-3983

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

WESTERN COMMUNITY INSURANCE )
COMPANY, As Subrogee of DNJ, INC. ) Case No. CV-14-2977
Subrogor, and DNJ, INC, an Idaho )
Corporation, )
) KRONE NA’S ANSWERTO
Plaintiff, )} PLAINTIFFS’ THIRD AMENDED
) COMPLAINT
V. )
)
BURKS TRACTOR COMPANY, INC., an )
Idaho Corporation, and KRONENA,INC.,a )
Delaware Corporation )
Defendants. %
)

COMES NOW defendant Krone NA, Inc. (hereinafter “Defendant Krone™), by and
through its attorneys of record, Sandberg Phoenix & von Gontard and Coleman, Ritchie & Cluff,
and for its response to Plaintiffs’ Third Amended Complaint states as follows:

PARTIES, JURISDICTION AND VENUE

1. Defendant Krone admits that Plaintiff Western was an insurance company
licensed to do business in the state of Idaho, but is without sufficient information to admit or
deny the remaining allegations contained in paragraph I and therefore denies the same.

2. Defendant Krone admits the allegations contained in paragraph II.
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3. Defendant Krone admits the allegations contained in paragraph III.

4. Defendant Krone admits the allegations contained in paragraph IV.

5. Defendant Krone admits the allegations contained in paragraph V.

6. Defendant Krone admits the allegations contained in paragraph VI

7. Defendant Krone admits the allegations contained in paragraph VII.

8. Defendant Krone admits the allegations contained in paragraph VIII.

9. Defendant Krone admits that Plaintiff DNJ was provided a New Equipment
Warranty, but denies each and every other allégation contained in paragraph IX,

10. Defendant Krone admits that Plaintiff DNJ was .provided a New Equipment
‘Warranty, but denies each and every other allegation contained in paragraph X.

11. Defendant Krone admits the allegations contained in paragraph XI.

12. Defendant Krone admits that Plaintiff DNJ purchased a Krone NA Extended
Woarranty, but denies each and every other allegation contained in paragraph XII.

13. Defendant Krone denies each and every allegation contained in paragraph XIII.

14. Defendant Krone is without sufficient information to admit or deny the
allegations contained in paragraph XIV and therefore denies the same.

15. Defendant Krone is without sufficient information to admit or deny the
allegations contained in paragraph XV and therefore denies the same.

16. Defendant is without sufficient information to admit or deny the allegations
contained in paragraph XVI and therefore denies the same.

17. Defendant Krone admits that on or about October 15, 2012, the Krone Chopper
was damaged by a ﬁre;, but denies each and every other allegation contained in paragraph
XVIL
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18. Defendant Krone admits that the October 15, 2012 fire resulted in the complete
destruction of the Krone Chopper, but denies each and every other allegation contained in
paragraph XVIII.

19. Defendant Krone admits the allegations contained in paragraph XIX,

20. Defendant Krone is without sufficient information to admit or deny the
allegations contained in paragraph XX and therefore denies the same.

21. Defendant Krone denies each and every allegation contained in paragraph XXI.

CAUSES OF ACTION

FIRST CAUSE OF ACTION-BREACH OF EXPRESS WARRANTIES

22.By way of response to paragraph XXII, Defendant Krone incorporates by
reference its responses t;) paragraphs I through XXI above as if fully set out herein.

23. Defendant Krone admits the allegations contained in paragraph XXIII.

24. Defendant Krone admits the allegations contained in paragraph XXIV.

25. Defendant Krone denies each and every allegation contained in paragraph XXV.

26. Defendant Krone denies each and every allegation contained in paragraph XXVI.

27. Defendant Krone denies each and every allegation contained in paragraph XXVII.

28. Defendant Krone denies each and every allegation contained in paragraph
XXVIIL

29. Defendant Krone denies that Plaintiffs are entitled to recover anything from it and
is without sufficient information to admit or deny the remaining allegations contained in

paragraph XXIX and therefore denies the same.
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SECOND CAUSE OF ACTION: BREACH OF OBLIGATION OF GOOD FAITH

30. By way of response to paragraph XXX, Defendant Krone incorporates by
reference its responses to paragraphs I through XXIX above as if fully set out herein.

31. Paragraph XXX[ consists of legal conclusions to which Defendant Krone is not
required to respond. To the extent any response is required, Defendant Krone denies the same.

32. Defendant Krone denies each and every allegation contained in paragraph XXXII.

33. Defendant Krone denies each and every allegation contained in paragraph
XXXII.

34. Defendant Krone admits that the Krone NA Extended Warranty was transferred to
a different machine, but denies each and every other allegation contained in paragraph
XXXIV.

35. Defendant Krone denies that Plaintiffs are entitled to recover anything from it and
is without sufficient information to admit or deny the remaining allegations contained in
paragraph XXIX and therefore denies the same.

ATTORNEY’S FEES
Defendant Krone denies that Plaintiffs are entitled to attorney’s fees or costs in this case.

- AFFIRMATIVE DEFENSES

1. Plaintiffs’ damages, if any, were caused by the negligence, fault, or responsibility
of DNIJ.
2. Plaintiffs’ damages, if any, were cavsed by accident, misuse, and/or negligence of
DNIJ.
3. Plaintiffs’ damages, if any, were caused by changes, alterations, or modifications
of the Krone Chopper by DNJ not authorized by Krone or Burks.
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4. Plaintiffs’ damages, if any, were caused by the abuse, misuse, or lack of
maintenance of the Krone Chopper by DNJ.

5. Plaintiffs’ claims are barred in whole, or in part, by the economic loss rule.

6. Plaintiffs have failed to mitigate their damages, if any.

ANSWER TO BURKS* CROSS-CLAIM AGAINST DEFENDANT KRONE

1. Defendant Krone admits the allegations contained in paragraph 1.

2. Defendant Krone admits the allegations contained in paragraph 2.

3. Defendant Krone admits the allegations contained in paragraph 3.

4, Defendant Krone admits the allegations contained in paragraph 4.

5. Defendant Krone admits that Defendant Burks was an authorized dealer in the
state of Idaho during all times relevant to this Complaint.

6. Defendant Krone admits the allegations contained in paragraph 6.

7. Defendant Krone admits that the Krone Chopper was covered by a Krone New
Equipment Warranty but denies each and every other allegation contained in paragraph 7.

8. Defendant Krone is without sufficient information to admit or deny the
allegations contained in paragraph 8 and therefore denies the same.

9. Defendant Krone admits the allegations contained in paragraph 9.

10. Defendant Krone admits the allegations contained in paragraph 10.

11. By way of response to paragraph 11, Defendant Krone incorporates by reference
its responses to paragraphs 1 through 10 above as if fully set out herein.

12. Defendant Krone admits the allegations contained in paragraph 12.

13. Paragraph 13 conmsists of legal conclusions to which Defendant Krone is not

required to respond. To the extent any response is required, Defendant Krone denies the same.

KRONE NA’S ANSWER TO PLAINTIFFS’ THIRD AMENDED COMPLAINT - 5

165




14. Defendant Krone has insufficient information to admit or deny the allegations
contained in paragraph 14 and therefore denies the same.

15. Defendant Krone admits the allegations contained in paragraph 15.

16. Defendant Krone denies each and every allegation contained in paragraph 16.

17. Defendant Krone denies each and every allegation contained in paragraph 17.

WHEREFORE, Defendant Krone requests the Court enter judgment on its behalf, award

Defendant Krone costs and disbursements incurred pursuant to Rule 54 of the Idaho Rules of
Civil Procedure and reasonable attorney’s fees pursuant to I.C. §§ 12-120(3) and 12-121 and any
further relief as the Court deems j’ust.

DATED this 31% day of March, 2016.

Respectfully Submitted,

Ny

BENJAMIN J. CLUFF
DAVID A. COLEMAN
Coleman, Ritchie & Cluff
156 2™ Avenue West
P.0.Box 525

Twin Falls, Idaho 83303-0525

and

PHILIP R. DUPONT

Sandberg Phoenix & von Gontard P.C.
7450 West 130th Street '
Suite 140

Overland Park, Kansas 66213-2659
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CERTIFICATE OF SERVICE

I hereby certify that on the 31 day of March, 2016, I electronically filed the foregoing
document with the Clerk of the Court for the District Court of the Fifth Judicial District of the
State of Idaho, in and for the County of Twin Falls and electronically served the following
individuals:

Rodney R. Saetrum
SAETRUM LAW OFFICES
general@saetrumlaw.com

David W. Lloyd
SAETRUM LAW OFFICES
dwlesq@cableone.net

Michael G. Brady
BRADY LAW CHARTERED
bradylaw@bradylawoffice.com

Mod o

44,, BENJAMIN J. CLUFF
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Signed: 4/18/2016 03:07 PM
FILED By: & Deputy Clerk

Fifth Judicial District, Twin Falis County
Kristing Glascock, Clerk of the Court

DAVID A. COLEMAN (ISB #5742)
BENJAMIN J. CLUFF (ISB #6197)
COLEMAN, RITCHIE & CLUFF
P.O. Box 525

Twin Falls, ID 83303-0525
Telephone: 208-734-1224

Fax: 208-734-3983

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

. WESTERN COMMUNITY INSURANCE
COMPANY, As Subrogee of DNJ, INC.
Subrogor, and DNJ, INC, an Idaho
Corporation,

Case No. CV-14-2977

JUDGMENT
Plaintiff,

V.

BURKS TRACTOR COMPANY, INC,, an
Idaho Corporation, and KRONE NA, INC,, a
Delaware Corporation

Defendants.

BURKS TRACTOR COMPANY, INC.,, an
Idaho corporation,

Cross-Claimant,
V.
KRONE NA, INC,, a Delaware corporation,

Cross-Defendant.
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JUDGMENT IS ENTERED AS FOLLOWS:

1. Plaintiffs’ Complaint, including all amendments to Plaintiffs’ Complaint, is
dismissed in its entirety with prejudice; and

2. Defendant Burks Tractor Company, Inc.’s Crossclaim against Defendant Krone
NA, Inc., is dismissed with prejudice

Signed: 4/15/2016 04:50 PM

DATED this day of , 2016.

O follfs

G. RICHARD BEVAN
District Judge
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to Rule 77(d) of Idaho Rules o,

f Signed: 4!15/201 03:08 P

; 2016

the day
day of

JUDGMENT - 3

NOTICE OF FILING AND MAILING ORDER

NOTICE IS HEREBY GIVEN by the Clerk of the above-entitled Court, pursuant

David A. Coleman
Benjamin J. Cluff

COLEMAN, RITCHIE & CLUFF

Attorneys at Law

156 2™ Avenue West

P.O. Box 525

Twin Falls, ID 83303-0525

ben@crctflaw.com

Rodney R. Saetrum

David Lloyd

Saetrum Law Offices

PO Box 7425
Boise, ID 83707

general@saetrumlaw.com

Mike Brady

Brady Law Chartered

2537 W. State Street

Suite 200

Boise, Idaho 83702
bradylaw@bradylawoffice.com

Hand Delivery
U.S. Mail

Court Folder
(Twin Falls Only)
E-Filing

Hand Delivery
U.S. Mail

Court Folder
(Twin Falls Only)
E-Filing

Hand Delivery
U.S. Mail

Court Folder
(Twin Falls Only)
E-Filing

CLERK OF THE DISTRICT COURT

BVM
Deputy Clerk
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Signed: 4/18/2018 03:09 PM

FILED By: Deputy Clerk
Fifth Judicial District, Twin Falls County
Kristina Glascock, Clerk of the Court

BRADY LAW, CHARTERED
Michael G. Brady, ISB #1293
St. Mary’s Crossing

2537 W. State Street, Suite 200
Boise, ID 83702

TELEPHONE: (208) 345-8400
FACSIMILE: (208) 322-4486

Attorneys for Defendant/Cross-Claimant, Burks Tractor Company, Inc.

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

WESTERN COMMUNITY INSURANCE Case No. CV-14-2977
COMPANY, as Subrogee of DNJ, INC.,

Subrogor, and DNJ, INC., an Idaho Judge G. Richard Bevan
corporation,
. L. JUDGMENT
Plaintiffs,
v.

BURKS TRACTOR COMPANY, INC., an
Idaho Corporation, and KRONE NA, INC,, a
Delaware Corporation,

Defendants.

BURKS TRACTOR COMPANY, INC,, an
[daho corporation,

Cross-Claimant,
V.
KRONE NA, INC., a Delaware corporation,

Cross-Defendant.
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JUDGMENT IS ENTERED AS FOLLOWS:

All claims and causes of action in Plaintiffs’ Third Amended Complaint against
Defendant Burks Tractor Company, Inc., are dismissed with prejudice, and Plaintiffs shall take
nothing thereunder.

DATED this ___ day of April, 2016.

follf~,

G. Richard Bevan, District Judge

Signed: 4/15/2016 04:51 PM
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the day

of

Signed: 4/18/2016 03:08 PM

2016, I caused a true and

correct copy of the foregoing document to be served upon the following person(s) using the

Court’s

Electronic E-filing System:

Rodney R. Saetrum
David W. Lloyd
Saetrum Law Offices
P.O. Box 7425

Boise, ID 83707

Fax: (208) 336-0448
dwlesq@cableone.net

general@saetrumlaw.com
Attorneys for Plaintiffs

Michael G. Brady

Brady Law, Chartered

St. Mary’s Crossing

2537 W. State Street, Suite 200

Boise, ID 83702
bradylaw@bradylawoffice.com
Attorneys for Defendant/Cross-Claimant
Burks Tractor Company, Inc.

And emailed to;

Philip R. Dupont

Sandberg, Phoenix & Von Gontard, P.C.
4600 Madison Avenue, Suite 1250
Kansas City, MO 64112

Fax: (816) 627-5532
pdupont@sandbergphoenix.com

David A. Coleman
Benjamin J. Cluff
Coleman, Ritchie & Cluff
P.O. Box 525
Twin Falls, ID 83303
Fax: (208) 734-3983
david@crctflaw.com
ben@crctflaw.com
Attorneys for Defendant/Cross-
Defendant Krone NA, Inc.

Attorneys for Defendant/Cross-Defendant Krone NA, Inc.

JUDGMENT - Page 3

0161.0019

Shiadsonse P

Clerk of the Court

173



Signed: 4/18/2016 03:10 PM
FILED By: # Deputy Clerk
Fifth Judicial District, Twin Falls County

Kristina Glascock, Clerk of the Court

BRADY LAW, CHARTERED
Michael G. Brady, ISB #1293
St. Mary’s Crossing

2537 W. State Street, Suite 200
Boise, ID 83702

TELEPHONE: (208) 345-8400
FACSIMILE: (208) 322-4486

Attorneys for Defendant/Cross-Claimant, Burks Tractor Company, Inc.

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

WESTERN COMMUNITY INSURANCE Case No. CV-14-2977
COMPANY, as Subrogee of DNJ, INC,,
Subrogor, and DNJ, INC., an Idaho Judge G. Richard Bevan
corporation,
.. ORDER GRANTING MOTION FOR
Plaintiffs, DIRECTED VERDICT

V.

BURKS TRACTOR COMPANY, INC,, an
Idaho Corporation, and KRONE NA, INC., a
Delaware Corporation,

Defendants.

BURKS TRACTOR COMPANY, INC,, an
Idaho corporation,

Cross-Claimant,
v.
KRONE NA, INC., a Delaware corporation,

Cross-Defendant.
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Defendant Burks Tractor Company, Inc., having moved for a directed verdict at the close
of the evidence offered by Plaintiffs; Defendant Burks Tractor Company, Inc., having stated the
specific grounds therefor; the Court having heard oral argument and having reviewed the record,
and having orally granted Defendant Burks Tractor Company, Inc.’s Motion for Directed
Verdict, and good cause appearing therefor,

IT IS HEREBY ORDERED that Defendant Burks Tractor Company, Inc.’s Motion for
Directed Verdict pursuant to /daho Rules of Civil Procedure, Rule 50(a) is hereby GRANTED.

DATED this ____ day of April, 2016. Signed: 4/15/2016 04:52 PM

(ol —

G. Richard Bevan, District Judge
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the day of Sinet 4”8@1603:10%, 2016, I caused a true and
correct copy of the foregoing document to be served upon the following person(s) using the

Court’s Electronic E-filing System:

Rodney R. Saetrum David A. Coleman

David W. Lioyd Benjamin J. Cluff

Saetrum Law Offices Coleman, Ritchie & Cluff

P.O. Box 7425 P.O. Box 525

Boise, ID 83707 Twin Falls, ID 83303

Fax: (208) 336-0448 Fax: (208) 734-3983

dwlesq@cableone.net david@crctflaw.com
eneral@saetrumlaw.com ben@crctflaw.com
Attorneys for Plaintiffs Attorneys for Defendant/Cross-

Defendant Krone NA, Inc.

Michael G. Brady

Brady Law, Chartered

St. Mary’s Crossing

2537 W. State Street, Suite 200

Boise, ID 83702
bradylaw@bradylawoffice.com
Attorneys for Defendant/Cross-Claimant
Burks Tractor Company, Inc.

And emailed to:

Philip R. Dupont
Sandberg, Phoenix & Von Gontard, P.C.
4600 Madison Avenue, Suite 1250
Kansas City, MO 64112
Fax: (816) 627-5532
pdupont@sandbergphoenix.com
Attorneys for Defendant/Cross-Defendant Krone NA, Inc.

I s

Clerk of the Court
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

WESTERN COMMUNITY INSURANCE
COMPANY, as Subrogee of DNJ, INC,,
Subrogor, and DN]J, INC,, an Idaho

Case No. CV 2014-2977

Corporation, MEMORANDUM DECISION RE:
PLAINTIFFS’ MOTION FOR
Plaintiffs, RECONSIDERATION AND FOR

VS.

)
)
)
)
)
)
) NEW TRIAL
)
)
BURKS TRACTOR COMPANY, INC,,an )
Idaho Corporation, and KRONE NA, INC,, )
a Delaware Corporation, )
)
)

Defendants.

I. PROCEDURAL BACKGROUND
This matter is before the court on the Plaintiffs’ Motion for Reconsideration and
for New Tria), filed with a supporting memorandum on 5/2/16. Defendant Burks filed a

memorandum in opposition thereto on 5/13/16, as did defendant Krone on 5/16/16. The
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court held a telephonic hearing on 5/31/16, at which only Benjamin Cluff appeared

before the court in person. David Lloyd argued for the plaintiffs, Philip Dupont for

defendant Krone, and Michael Brady for defendant Burks. On 6/13/16, the Court

entered an order denying plaintiffs’ motion with this memorandum decision to follow.
II. FACTUAL BACKGROUND

Western Community Insurance Company (“Western”) brought an action in
subrogation against Burks Tractor Company, Inc. (“Burks”) and Krone NA, Inc.
(“Krone”) following the total loss by fire of a corn chopper manufactured by Krone and
sold by Burks to Western’s insured, DNJ, Inc. (“DNJ").

Plaintiffs Western and DNJ filed their Third Amended Complaint (“TAC”) on
12/17/15. The TAC asserted two causes of action of breach against both Burks and
Krone. Plaintiffs alleged that “[t]he Krone Chopper was manufactured and owned by
Krone NA and was sold to DNJ on its behalf by Burks.” (TAC para. VIIL.) Plaintiffs
identified Burks as Krone’s “authorized seller/distributor,” and Krone as the chopper’s
“manufacturer/owner.” (Id. at para. IX.) Plaintiffs’ theory throughout the litigation was
that Krone and Burks were both liable for breaching the terms of a New Equipment
Warranty and an Extended Warranty. They argued Krone was liable as the

manufacturer and Burks was liable as Krone’s authorized dealer who “extended” the
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warranties to DNJ and as a “provider” issuing the Extended Warranty.! Additionally,
plaintiffs alleged that Burks and Krone violated the implied covenant of good faith with
respect to each warranty.?

At a 3/24/16 hearing on defendants’ motions in limine, Krone and Burks
indicated that additional investigation and discovery had disclosed that Burks never
owned the chopper sold to DNJ. Accordingly, Burks argued it was never in privity of
contract with DNJ and could not be liable for breaching either warranty.? Prior to that
point, Krone had maintained that it was not in privity with DNJ. Burks moved for
“clarification” as to whether it was even a necessary party to the lawsuit, which the
court denied.

Burks and Krone filed Answers to the TAC on 3/29/16 and 3/31/16, respectively.
Burks’s Answer was substantially similar to its previous responsive pleadings, except it
now asserted lack of privity with DNJ. Plaintiffs filed motions to strike the defendants’
answers, which the court denied on 4/5/16. As to Burks's Answer, the court found that
although it included new “affirmative defenses” relating to privity, they were really
factual issues appropriate for trial. Additionally, the court found no prejudice to the

plaintiffs despite the late filing.

1 The definitions section of the Extended Warranty includes “dealer” in a list of terms used in the contract
to refer to “the Provider issuing this contract.”

2 However, much, if not all, of the alleged bad faith conduct was by Krone.

3 The court ruled on 12/18/14 that privity of contract is required for all breach of warranty claims, whether
express or implied.
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The jury trial commenced on 4/5/16. After the plaintiffs submitted their case in
chief on 4/7/16, Burks moved for a directed verdict, which the court granted on the basis
that the plaintiffs had not produced evidence that Burks was in privity of contract with
DNJ or that Burks made any warranties of its own regarding the chopper. The court
concluded that it was not appropriate for a jury to consider whether Burks was liable
for breaching either warranty. The trial continued against Krone.

Plaintiffs requested two jury instructions on agency law (the “agency
instructions”)* that would have charged the jury to consider whether Krone was
responsible as principal for the acts of Burks as Krone’s agent. The court denied these
instructions on the basis that they presented a legal theory outside the pleadings. The
jury reached a verdict against the plaintiffs in all respects, finding Krone not liable for
breaching either express warranty or the implied covenant of good faith with respect to
either express warranty.

Plaintiffs timely filed this Motion for Reconsideration and for New Trial
pursuant to 59(a),’ arguing the court participated in “trial by ambush” when it 1) denied
their motion to strike Burks’s answer to the TAC, 2) granted Burks’s motion for a

directed verdict, and 3) declined to give the agency instructions. Plaintiffs argue that the

4IDJ1 6.40.1 and 6.41.1.

5 The plaintiffs errantly cited LR.C.P. 15(a) in their brief as the authority for their motion. The court
understands the motion to be made pursuant to LR.C.P. 59(a). The plaintiffs also cited L.R.C.P. 11(a)(2)}(B)
in their motion, but did not conduct any analysis of those standards in their briefing or during oral
argument. Therefore, the court has not considered those standards in rendering this decision.
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court’s decisions regarding Burks’s motion for a directed verdict and the agency
instructions amounted to legal error at trial. Finally, plaintiffs also allege misconduct by
the defendants in the way the litigation was conducted.
IL. MOTION FOR NEW TRIAL STANDARD
Rule 59(a) of the Idaho Rules of Civil Procedure permits a court to grant a new
trial for several enumerated reasons. Plaintiffs rely on subsections (1), (6), and (7):
1. Irregularity in the proceedings of the court, jury or adverse party or any

order of the court or abuse of discretion by which either party was
prevented from having a fair trial.

6. Insufficiency of the evidence to justify the verdict or other decision, or
that it is against the law.

7. Error in law, occurring at the trial.

The trial court’s decision to grant a new trial is discretionary, and on appeal will
be subject to the abuse of discretion standard. Sheets v. Agro-West, Inc., 104 Idaho 880,
883-84, 664 P.2d 787, 790-91 (Ct. App. 1983). But see Craig Jonnson Constr., L.L.C. v. Floyd
Town Architects, P.A., 142 Idaho 797, 134 P.3d 648 (2006) (stating that a court has no
discretion where prejudicial errors of law have occurred); infra at Part III.C. The court
must set forth its reasoning for either granting or denying a motion for a new trial
unless the record is such that the reasoning is obvious. Palmer v. Spain, 138 Idaho 798,
802, 69 P.3d 1059, 1063 (2003). In so doing, the court must distinguish between the

various motions and grounds proffered by the moving party, and not lump them into a
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general grant or denial. Quick v. Crane, 111 Idaho 759, 773, 727 P.2d 1187, 1201 (1986).
The burden of justifying a motion for a new trial is on the moving party. Id. at 773, 727
P.2d at 1201; Litchfield v. Nelson, 122 Idaho 416, 423, 835 P.2d 651, 658 (Ct. App. 1992).
But see infra at Part IT.A.2 (burden-shifting framework applies in the case of misconduct
by opposing party).

III. ISSUES

A. Plaintiffs have not identified any order of this court or abuse of discretion, or
misconduct by opposing parties to justify a new trial under LR.C.P. 59(a)(1).

1 “Trial by ambush.”

Plaintiffs contend that the court participated in a “trial by ambush” when it
refused to strike Burks"s Answer to the TAC, granted Burks’s motion for directed
verdict, and then refused to give the agency instruction. The court takes this as an
argument under Rule 59(a)(1) that certain “order(s] of the court or abuse[s] of
discretion” prevented the plaintiffs from having a fair trial .6

A new trial is available under Rule 59(a)(1) “where . . . the court has made an
erroneous ruling and prejudice is likely. . . . It is sufficient that the error was prejudicial
and that it reasonably could have affected the outcome of the trial.” Pierson v. Brooks,

115 Idaho 529, 768 P.2d 792 (Ct. App. 1989). A motion relying on this subsection must

¢ Although plaintiffs refer to a “trial by ambush” several times, they have not relied on LR.C.P. 59(a)(3)
dealing with surprise. :
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be accompanied by an affidavit, LR.C.P. 59(a)(1), and the court need not act in the
absence of such an affidavit. Harris v. Alessi, 141 Idaho 901, 120 P.3d 289 (Ct. App. 2005).

As an initial matter, the plaintiffs failed to submit the affidavit required by the
rule, which alone would justify denial of the motion under Rule 59(a)(1). However,
even if the Rule 59(a)(1) motion were procedurally sound, the court does not find that
the rulings plaintiffs identify were errors contributing to a trial by ambush.

a. Plaintiffs’ motion to strike Burks’s Answer to the TAC.

First, as to the motion to strike Burks’s Answer to the TAC, the only new
“defenses” plaintiffs complain about related to privity. Privity was an ongoing issue
throughout the litigation, and the court had already ruled in its 12/18/14 Order that
privity was required for the plaintiffs to maintain the breach of warranty claims.
Therefore, the legal issue regarding privity had long since been resolved, and the
plaintiffs were therefore aware or should have known it was incumbent on them to
prove privity with each defendant as part of their case in chief.

As the court stated in denying the motion to strike, whether Burks and DN]J were
in privity was really a factual issue to be proven at trial, not a “new affirmative
defense.” The plaintiffs bore that burden. Finally, ownership of the chopper was an
issue raised in the plaintiffs’ own TAC, in which they identified Burks as the

“authorized seller/distributor” and Krone as the “manufacturer/owner.” Given all these
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circumstances, the court does not find that refusing to strike Burks’s Answer prejudiced
the plaintiffs in any way.

Additionally, the court does not find that striking Burks’s Answer would have
affected the outcome. First, Burks would have still had the opportunity at trial to elicit
testimony as to Krone’s exclusive ownership of the chopper. Second, as stated before,
the burden was on the plaintiffs to establish privity with Burks. As discussed infra at
Part IT.C.2, the plaintiffs failed in this burden. Such issues of proof were independent
of the contents of Burks’s Answer and were resolved by this court before Burks even
presented its defense.

b. Burks’s Motion for Directed Verdict

For similar reasons, the court does not find that granting Burks a directed verdict
was a court order justifying a new trial under Rule 59(a)(1). Again, plaintiffs knew from
this court’s 12/18/14 Order that privity was required to establish breach of warranty—
express or implied —against either defendant. For reasons discussed more fully infra at
Part II1.C.2, the plaintiffs did not establish privity of contract with Burks to pursue their

claims against Burks.” This was not an unfair “trial by ambush.”

7 Plaintiffs devote a significant portion of their argument to suggesting that the court made a “finding” of
ambiguity in the Extended Warranty language when it ruled on Burks’s Motion for Directed Verdict. This
language, they argue, “provided some evidence of privity of contract between DNJ and Burks” such that
the question should have been submitted to the jury. Although the plaintiffs made these arguments at
trial, based on the court’s recollection and review of the record, the court made no such finding. The court
acknowledged the possible “loose language” in the Extended Warranty, but this was not a finding of
ambiguity and was a statement made during argument. When the court actually ruled on the motion, it
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Again, however, the court’s decision to dismiss Burks did not affect the outcome
of the trial. The jury found that Krone had no liability under either the New Equipment
Warranty or the Extended Warranty. With respect to the Extended Warranty this
verdict was a determination that 1) the damage was not caused by a mechanical
breakdown or failure covered under the Extended Warranty, and/or that 2) the
Extended Warranty was not in effect at the time of the incident. This verdict would
have applied to Burks with equal force even if Burks had been a party to that contract.

c. Agency Instructions

Finally, the court also finds no ambush occurred by refusing to give the agency
instructions. “Only instructions which are pertinent to the pleadings and the evidence
should be given.” Sherwood v. Carter, 119 Idaho 246, 260, 805 P.2d 452, 466 (1991),
abrogated on other grounds by Verska v. Saint Alphonsus Reg’l Med. Ctr, 151 Idaho 889, 265
P.3d 502 (2011). In this case, the plaintiffs did not plead an agency liability theory in the
TAC. The evidence did not show that Burks made any independent warranties or

representations for which it could have been liable beyond the express warranties.

reiterated its prior ruling that privity was required to maintain a cause of action for breach of either
warranty, and then stated following;:

I recognize that the contract, if you want to call it that, or the sales purchase agreement
was between technically Burks and the plaintiff DN}, but in so acting, Burks was in all
respects acting as agent for Krone, transferred Krone’s warranties, and made no
independent warranties of their own.
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Under these circumstances, the plaintiffs were not entitled to the requested agency
instructions, and were not ambushed when the court declined to give them.

It was plaintiffs” burden to establish a court order or abuse of discretion that
prevented a fair trial. The plaintiffs have not met this burden with respect to the three
court rulings identified. For this reason, and because of the plaintiffs’ failure to submit
an affidavit, in its discretion the court denies the relief requested under Rule 59(a)(1).

2. Unfair Trial Tactics

Rule 59(a)(1) also allows relief for irregularities in the conduct of opposing
parties if it resulted in an unfair trial. In Idaho, when a motion for a new trial
under LR.C.P. 59(a)(1) is based upon misconduct of the opposing party, “the moving
party has only the burden to establish that the misconduct occurred. The party
opposing the motion must then establish that the conduct could not have affected the
outcome of the trial.” Slaathaug v. Allstate Ins. Co., 132 Idaho 705, 979 P.2d 107 (1999).
Plaintiffs accuse defendants of the following unfair trial tactics: inviting the jury to
speculate about Doug McGrew’s conclusions regarding the fire, and by changing

positions on the privity issue.®

8 Again, the court notes that the plaintiffs did not submit an affidavit as required by Rule 59(a). However,
the alleged misconduct occurred in proceedings before this court, and the court will consider this part of
the motion on the merits.
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a. McGrew’s Report

Throughout the trial, Krone’s counsel made numerous references to Doug
McGrew, a fire investigator Western hired to conduct an investigation shortly after the
incident. McGrew did not testify at trial, and the evidence was not clear whether he
made final conclusions or issued a full report or not.® Krone’s counsel intimated in
opening and closing argument, and during questions of some witnesses, that because
McGrew’s findings did not comport with Western’s position as to the defendants’
liability the plaintiffs hired a new expert (Kimbrough). The plaintiffs argue that this was
misconduct justifying a new trial.

The court disagrees initially because these statements by Krone’s counsel were
only arguments. The court instructed the jury to consider only evidence presented in
the form of witness testimony, exhibits, and stipulated facts. The court does not find
that Krone’s counsel engaged in any inflammatory or abusive conduct, or misstated the
evidence when making these arguments. Because the plaintiffs have not proven there
was misconduct, the burden on this issue never shifted to Krone to establish that the

alleged misconduct could not have affected the outcome of the trial.

9 Plaintiffs state that his conclusions are contained in the record, but have not cited to the record. Based on
the court’s review of the record, it is not clear to this court what McGrew’s conclusions were. The
plaintiffs’ expert, Dr. Scott Kimbrough, testified that he had seen pictures taken by McGrew and an
“email/memo” from McGrew about a page long. Kimbrough testified that when he talked to McGrew,
McGrew would not commit to a conclusion as to the fire’s cause. It was not clear whether this meant the
cause was “undetermined” or just that he personally did not have enough information to come to any
conclusion. Doyle Rogers, an adjuster for Western, stated he thought there was a report from McGrew
but had never personally seen it.
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Moreover, in a civil case, where a witness is particularly aligned with one of the
parties, other courts have ruled that it is not improper to make comments about the
failure of the party aligned with such witness to call such a witness. See, e.g., Nisivoccia
v. Ademhill Assocs., 669 A.2d 822, 828 (N.J. Super. Ct. App. Div. 1996) (“All attorneys in
civil cases are charged with knowledge that an adversary may focus on the failure to
call a witness.”); First Interstate Bank of Bedford v. Bland, 810 S.W.2d 277, 289 (Tex. App.
1991) (“The right to comment on the failure to call a witness arises when the witness has
some relationship to the opposing party so as to cause said witness to tend to favor the
opposing party, or to place the opposing party in a better position to obtain material
information on the point at issue from the witness.”); cf. State v. Dudley, 104 Idaho 849,
852, 664 P.2d 277, 280 (Ct. App. 1983) (quoting A.B.A. Standards, The Defense Function §
7.8(a) (1971) (“’There are often circumstances in which counsel may be entitled to argue
to the jury that they should draw an inference adverse to the prosecution as the result of
its failure to bring forth some particular item of evidence or to call as a witness someone
who has a special relation to the facts of the case.””). The court finds this analysis
persuasive as it pertains to the failure to call Doug McGrew.

Based on these principles the court does not conclude that misconduct occurred.

The court denies a new trial on this ground.
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b.  Privity

Plaintiffs also argue that the defendants engaged in misconduct by flipping their
position on privity. The court rejects this contention for two reasons. First, the
circumstances behind this change of positions indicate no bad faith by either Krone or
Burks. The involved attorneys stated clearly on the record at the hearing on the motion
to strike and again at the 5/31/16 hearing on plaintiffs’ motion for a new trial that the
change in positions resulted from a more thorough investigation as part of the
discovery process.

Second, even if this could be considered misconduct, the court is satisfied that
the change in positions did not affect the outcome. This was a breach of contract case.
The terms of the express warranties governed. The jury had to determine whether the
chopper was destroyed by a defect that should have been covered under either
warranty, and they found that it was not. The jury’s conclusion did not depend on who
was seated at the defense table. Accordingly, the defendants have carried their burden
of proving that their change in position did not affect the outcome of the trial.

B.  There was sufficient evidence to support the jury’s verdict.

In order to grant a new trial on the basis of Rule 59(a)(6), the court must conduct
a two-prong test: “(1), the court must find the verdict is against the clear weight of the
evidence and that the ends of justice would be served by vacating the verdict; and (2),

the court must conclude that a retrial would produce a different result.” Carlson v.
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Stanger, 146 Idaho 642, 648, 200 P.3d 1191, 1197 (Ct. App. 2008). When considering the
first prong, the court must determine that “the verdict is not supported by, or is
contrary to, the evidence, or is convinced the verdict is not in accord with the clear
weight of the evidence.” O’Dell v. Basabe, 119 Idaho 796, 805, 810 P.2d 1082, 1091 (1990)
(quoting Blaine v. Byers, 91 Idaho 665, 671, 429 P.2d 397, 403 (1967)). The second prong is
satisfied if the court concludes that it is more probable than not that a different result
would be obtained as to the questions answered by the jury. Blizzard v. Lundeby, 156
Idaho 204, 208, 322 P.3d 286, 290 (2014).

Applying this standard to the verdict in this case, and after independently
weighing the evidence and credibility of the witnesses, the court is unable justify a new
trial. The parties produced expert testimony which conflicted as to the cause of the fire,
which was the major issue at trial. Krone’s expert’s testimony supports the jury’s
verdict, and the court finds he was a credible witness. Thus, the court concludes the
jury’s verdict is supported by evidence, that justice would not be served by vacating it,
and that it is not more probable than not that a new trial would produce at a different
verdict.

C.  Nolegal error occurred at trial.

A court has a duty to grant a new trial if it commits a legal error that is
prejudicial to a party, even when the verdict is supported by substantial and competent

evidence. Craig Johnson Constr., L.L.C. v. Floyd Town Architects, P.A., 142 1daho 797, 801,
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134 P.3d 648, 652 (2006). Therefore, to determine whether a new trial is warranted under
Rule 59(a)(7), the court must determine 1) whether it committed an error during trial,
and if so, 2) whether that error prejudiced a substantial right. See Goodspeed v. Shippen,
154 Idaho 866, 870-873, 303 P.3d 225, 229-232 (2013). Plaintiffs claim the court erred at
the trial by refusing to give the agency instructions and by granting Burks’s motion for
directed verdict on the Extended Warranty claim. Although these issues were discussed
supra at Parts II.A.1.b-c, the court addresses them here more fully under the Rule
59(a)(7) error/prejudice standard.

i The agency instructions were neither warranted by the pleadings nor
the evidence.

Whether this court erred by refusing the agency instruction is governed by the
following standards:

If a party requests an instruction on a theory, a trial court must give the
instruction if the “theory is supported by any reasonable view of the
evidence.” Mackay v. Four Rivers Packing Co., 151 Idaho 388, 392, 257 P.3d
755, 759 (2011) (quoting Vanderford Co. v. Knudson, 144 1daho 547, 555, 165
P.3d 261, 269 (2007)). But, “[a]n instruction is not to be given if it is an
erroneous statement of the law, not supported by the facts, or adequately
covered by the other instructions.” Schmechel, 148 Idaho at 185, 219 P.3d at
1201 (quoting Vanderford, 144 1daho at 555, 165 P.3d at 269). Further, the
“instructions are to be viewed as a whole in determining whether the jury
was properly and adequately instructed on the applicable law.” Id.

Goodspeed, 154 Idaho at 870, 303 P.3d 225 at 229.
The plaintiffs asked for instructions that defined an “agent” and stated that a

principal could be liable for the actions of its agent. However, until Burks was granted
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its motion for directed verdict, the plaintiffs had not pursued an agency theory of
liability, nor did they even allege in the TAC that Burks was Krone’s agent. The request
was outside the pleadings. The court acknowledges that the relationship between Krone
and Burks was discussed and argued at trial.? However, whether or not that
relationship was one between a principal and an agent is immaterial, because the
evidence did not show any independent warranty or representation by Burks for which
Krone could have been liable as principal."! Therefore, the evidence at trial did not
support the agency instructions. Such instructions would have also been inconsistent
with the court’s dismissal of Burks. In sum, the court finds that its refusal to give the
agency instructions was not erroneous.

2. Burks was entitled to the directed verdict.

A directed verdict under L.R.C.P. 50(a) is warranted when evidence adverse to
the moving party, and every inference that may legitimately be drawn therefrom, is
taken as true and there is still not substantial evidence to submit the case to the jury.

Stephens v. Stearns, 106 Idaho 249, 252-53, 678 P.2d 41 (1984).

10 The court is also aware that when granting Burks’s motion for directed verdict, it stated Burks was
acting as Krone’s “agent.” See supra note 2.

1 In support of its requested agency instruction, plaintiffs argued that Les Preston, Burks’s salesman,
failed to submit a warranty claim even when asked to do so by DN]J and stated to a Krone representative
that DNJ would have to buy a new chopper. However, Ken Stratton, Krone's regional business manager
who actually denied DNJ’s claim, testified that Burks did contact Krone to submit a warranty. Stratton
also testified he told Burks not to submit the claim because Krone had independently determined the fire
was a debris-caused fire not covered by warranty. Given these circumstances, Preston’s actions were not
relevant to Krone’s denial of DNJ’s claim; Krone's decision to deny the claim had nothing to do with
Burks failing to submit it.
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Burks moved for a directed verdict on the basis that the plaintiffs had not
established privity to pursue claims against Burks, and/or that the plaintiffs did not
establish that the Extended Warranty was in force during the time of the fire. During
argument on Burks’s motion, the court directly asked the plaintiffs what evidence
established privity between DNJ and Burks. Plaintiffs responded that the Burks
salesman signed the purchase order, and the warranty contracts required Burks to work
with purchasers on submitting claims. Also, in the case of the Extended Warranty, the
definitions section included “dealer” as one of the terms used in the contract to mean
the “Provider issuing [the] contract.”

However, the trial testimony was undisputed that Krone owned the chopper
when it was sold to DNJ, and that despite Burks’s role in “extending” the warranties by
offering them to DNJJ, Krone was the entity providing all coverage and making all
determinations under the warranties. Given this evidence, the court concluded that
even taking all reasonable inferences from the points highlighted by the plaintiffs, no
jury could reasonably find privity of contract between DNJ and Burks on either
warranty. It was therefore not appropriate for the jury to consider whether Burks was
liable. The court employed the proper standard under Rule 50(a) and believes its
decision was not erroneous.

However, even assuming the court erred in dismissing Burks, the court finds no

prejudice to the plaintiffs. Again, the testimony was clear that Krone was responsible
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for providing the coverage stated in both warranties. Krone was also responsible for the
determination to deny coverage to DNJ in this case. Those two warranties controlled the
entire scope of liability in this case. With or without Burks in the lawsuit, the jury had
every opportunity to consider and find whether the terms of the warranties were
breached when Krone determined the fire was not caused by a defect and refused to
consider a claim.

IV. CONCLUSION

Based on the foregoing, the plaintiffs’ motion for new trial is DENIED.

Aw 29, 266

D1k

~G. RICHARD BEVAN
District Judge
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I
PROCEEDINGS

This case was tried to a jury from April 5 through April 8, 2016. At the close of
evidence in the plaintiffs’ case, the court granted a directed verdict in favor of
defendant Burks Tractor Company, Inc. (Burks), dismissing them from the lawsuit. The
case went to the jury as to the plaintiffs’ claims against Krone, NA, Inc. (Krone). The
jury found in favor of Krone on all counts. Judgments were filed dismissing all claims
on April 18, 2016. On April 20, 2016, Burks filed its Memorandum of Costs and
Attorney Fees, along with supporting Affidavits. In the interim the plaintiffs moved for
anew trial. The court denied that motion on June 24, 2016.

The attorney fees and costs questions were scheduled for oral argument on June
14; however, due to overscheduling of the calendar, and after counsel had waited a
significant amount of time for the hearing, counsel agreed to submit the matter to the
court on the documents filed, without adding argument. The court thus took the matter
under advisement at that time. Having considered the moving papers, affidavits,
motions and responses and reviewing the applicable law, the court enters the following

findings.
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LEGAL STANDARDS AND APPLICABLE RULES AND STATUTES

A. Costs.

The standards governing an award of costs or attorney’s fees are contained in
Idaho Rule of Civil Procedure 54. A trial court may award a prevailing party “costs as a
matter of right,” and “discretionary costs,” which are costs that are not enumerated as
costs as a matter of right. Whether costs or attorney’s fees are awarded, and the amount
thereof, is a matter of discretion for this court. Burns v. Baldwin, 138 Idaho 480, 486, 65
P.3d 502, 508 (2003); Perry v. Magic Valley Regional Medical Center, 134 Idaho 46, 59, 995
P.2d 816, 829 (2000).

When ruling upon discretionary costs, the trial court is required to "make express
findings as to why such specific item of discretionary cost should or should not be
allowed.” Perry v. Magic Valley Regional Medical Center, 134 Idaho 46, 59, 995 P.2d 816,
829 (2000).

B. Attorney Fees.

Idaho Code Section 12-120(3) provides that, “. . . in any civil action to recover on .
. . any commercial transaction . . . the prevailing party shall be allowed a reasonable
attorney’s fee to be set by the court, to be taxed and collected as costs.” Idaho Code §
12-120(3) (2004). The action before the court is clearly a commercial transaction ;md

therefore section 12-120(3) applies.
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The decision to award attorney fees is likewise discretionary and absent an abuse
of that discretion, a trial court's grant or denial of attorney fees will not be disturbed on
appeal. Hoskinson v. Hoskinson, 139 Idaho 448, 465, 80 P.3d 1049, 1066 (2003). In
exercising its discretion, the trial court must consider the twelve factors outlined in
LR.C.P. 54(e)(3). A trial court need not specifically address all of the factors contained
in LR.C.P. 54(e)(3) in writing, so long as the record clearly indicates that the court
considered them all. Boel v. Stewart Title Guar. Co., 137 Idaho 9, 16, 43 P.3d 768, 775
(2002).

18

COSTS AND FEES ARE AWARDED TO BURKS TRACTOR COMPANY

Idaho Rule of Civil Procedure 54(d)(5) requires that “[wlithin 14 days of service
of a memorandum of costs, any party may object by filing and serving a motion to
disallow part or all of the costs.” The plaintiffs filed a Motion to Disallow some or all of
the costs in this case in a timely manner, indicating that they would file a brief in
support of the motion later. The plaintiffs filed a Memorandum on May 12, 2016;
however, their Memorandum is silent as to any objection regarding Burks’ claims for
costs and attorney’s fees.

Rule 54(d)(5) further sets forth that “[f]ailure to timely object to the items in the
memorandum of costs constitutes a waiver of all objections to the costs claimed.” The

court has no basis from which to conclude that the plaintiffs’ Motion to Disallow and
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their Memorandum are directed to Burks in any way. Accordingly, the court concludes
that the plaintiffs have waived any objection to the fees and costs claimed by Burks.
The court will order attorney fees and costs in part, as set forth below.

A..Costs as a Matter of Right.

Burks memorandum seeks a total of $2,136.50 for costs as a matter of right. The
court has reviewed the Memorandum and Affidavit of Mr. Brady. The costs claimed as
a matter of right are appropriately awardable, and the court notes that the cost for
preparation of pictures was limited to $500. Accordingly, the court awards Burks the
total amount of $2,136.50.

B. Discretionary Costs.

Idaho Rule of Civil Procedure 54(d)(1)(D)provides that a trial court may award a
prevailing party “necessary and exceptional costs reasonably incurred” which “should
in the interest of justice be assessed against the adverse party.” Anaward of
discretionary costs is subject to the trial court's discretion. Perry v. Magic Valley Regional
Medical Center, 134 Idaho 46, 59, 995 P.2d 816, 829 (2000). “In the absence of any
objection to such an item of discretionary costs, the court may disallow on its own
motion any such items of discretionary costs and shall make express findings
supporting such disallowance.” Fish v. Smith, 131 Idaho 492, 493, 960 P.2d 175, 176

(1998) (quoting Rule 54(d)(1)(D)).
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In this case, even though plaintiffs did not object to Burks’ discretionary costs,
the court disallows the requested costs because the costs were not necessary and
exceptional. The costs sought were for copying, outside printing of color photos and
additional expense for color blowbacks that was not awarded as a cost as a matter of
right. The total requested is $660.31.

As to whether costs are exceptional, the Idaho Supreme Court has stated that “[a
trial] court may evaluate whether costs are exceptional within the context of the nature
of the case.” City of McCall v. Seubert, 142 Idaho 580, 588, 130 P.3d 1118, 1126 (2006).
Additionally, the Court has held that discretionary costs may be considered exceptional
if the case itself is exceptional. Hayden Lake Fire Protection Dist. v. Alcorn, 141 Idaho 307,
314, 109 P.3d 161, 168 (2005).

The court concludes that the discretionary costs sought were necessary and
reasonable for Mr. Stover and Mr. Brady’s representation of the Burks, but they were
not exceptional as required by the rule. This case was not exceptional in and of itself,
and the costs sought do not fit that definition. Moreover, the copying expenses are part
of modern litigation overhead, which does not amount to exceptional costs. See Inama v.
Brewer, 132 Idaho 377, 381, 973 P.2d 148, 152 (1999). For these reasons, the court awards

no discretionary costs under Rule I.R.C.P. 54(d)(1)(D).
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C. Attorney Fees.

The court has reviewed Mr. Brady’s request for attorney fees in this case and
applied the criteria of I.R.C.P. 54(e). Again, where the plaintiffs have failed to object,
the court concludes that Burks’ fees are reasonable and necessarily incurred. There is
no dispute that Burks prevailed in this action. This case involved a commercial
transaction, and fees are thus awardable pursuant to Idaho Code 12-120(3).

The court’s effort to apply some of the criteria of LR.C.P. 54(e)(3) is limited based
on Mr. Brady’s filing a redacted listing of attorney’s fees which does not include any
means to identify what work was performed by Mr. Brady, whether it was duplicated
by Mr. Stover, and whether, in this court’s discretion, attorney fees should be awarded
in this case. Nevertheless, without an objection the court concludes, as to both Mr.
Brady and Mr. Stover’s fees, that the amount is reasonable; that the fees incurred were
necessary and that the results obtained support the award sought by Burks for both of

its attorneys. The court therefore awards Burks a total of $54,299.00 for attorney fees.
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V.
CONCLUSION

To sum up, the court awards the following to Burks:

e CostsasaMatterofRight.. . . ... ...... $2,136.50
o AttorneyFees.................... 54,299.00
o Total......ovviiiiiiiiiiiiiiiiiiiias $56, 435.50

Counsel for Burks is directed to file an Amended Judgment with this court

within seven (7) days of the date hereof.

Juls, 7 200C

Date

AN

: -/

G. RICHARD BEVAN
District Judge
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L
PROCEEDINGS

This case was tried to a jury from April 5 through April 8, 2016. At the close of
evidence in the plaintiffs’ case, the court granted a directed verdict in favor of
defendant Burks Tractor Company, Inc. (Burks), dismissing them from the lawsuit. The
case went to the jury as to the plaintiffs’ claims against Krone, NA, Inc. (Krone). The
jury found in favor of Krone on all counts. Judgments were filed dismissing all claims
on April 18, 2016. On April 28, 2016, Krone filed a Motion for Costs and Attorney’s
Fees, along with supporting Affidavits and a Memorandum. On May 9, 2016, plaintiffs
filed a Motion to Disallow Costs and Attorney’s Fees, with a Memorandum in Support
(hereinafter Memorandum) filed on May 12, 2016. On May 26 Krone filed a Response,
with an Affidavit from Stephen C. Smith.

In the interim the plaintiffs moved for a new trial. The court denied that motion
on June 24, 2016.

The attorney’s fees and costs questions were scheduled for oral argument on
June 14; however, due to overscheduling of the calendar on the court’s part, and after
counsel had waited a significant amount of time for the hearing, counsel agreed to
submit the matter to the court on the documents filed, without adding argument. The

court thus took the matter under advisement at that time. Having considered the
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moving papers, affidavits, motions and responses, and reviewing the applicable law,

the court enters the following order.

il
LEGAL STANDARDS AND APPLICABLE RULES AND STATUTES

A. Costs.

The standards governing an award of costs are contained in Idaho Rule of Civil
Procedure 54. A trial court may award a prevailing party “costs as a matter of right,”
and “discretionary costs,” which are costs that are not enumerated as costs as a matter
of right. Whether costs or attorney’s fees are awarded, and the amount thereof, is a
matter of discretion for this court. Burns v. Baldwin, 138 Idaho 480, 486, 65 P.3d 502, 508
(2003); Perry v. Magic Valley Regional Medical Center, 134 Idaho 46, 59, 995 P.2d 816, 829
(2000).

Also, “[a]s to the disputed discretionary costs in the present matter, [this court
must] begin with the presumption that it is in the interest of justice for each party to pay
their own costs unless the overall conduct of the lawsuit indicates otherwise.” Hoagland
v. Ada County, 154 Idaho 900, 915-16, 303 P.3d 587, 602-03 (2013). When ruling upon
objections to discretionary costs, the trial court is required to "make express findings as
to why such specific item of discretionary cost should or should not be allowed.” Perry

v. Magic Valley Regional Medical Center, 134 Idaho 46, 59, 995 P.2d 816, 829 (2000).
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B. Attorney’s Fees.

“In any civil action the court may award reasonable attorney’s fees, which at the
discretion of the court may include paralegal fees, to the prevailing party or parties as
defined in [I.R.C.P.] 54(d)(1)(B), when provided for by any statute or contract.” LR.C.P.
54(e) (1). The attorney’s fee question in this case is covered by statute, Idaho Code §12~

120(3), which provides:

In any civil action to recover on . . . any commercial transaction, unless
otherwise provided by law, the prevailing party shall be allowed a
reasonable attorney's fee to be set by the court, to be taxed and collected as
costs.

The parties do not dispute that this case involved a commercial transaction and
therefore section 12-120(3) applies to both causes of action asserted by the plaintiffs.

The decision to award attorney’s fees is discretionary and absent an abuse of that
discretion, a trial court's grant or denial of attorney’s fees will not be disturbed on
appeal. Hoskinson v. Hoskinson, 139 Idaho 448, 465, 80 P.3d 1049, 1066 (2003). In
exercising its discretion, the trial court must consider the twelve factors outlined in
LR.C.P. 54(e)(3). A trial court need not specifically address all of the factors contained
in LR.C.P. 54(¢)(3) in writing, so long as the record clearly indicates that the court

considered them all. Boel v. Stewart Title Guar. Co., 137 Idaho 9, 16, 43 P.3d 768, 775

(2002).
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COSTS AND FEES ARE AWARDED TO KRONE, NA, INC.

A. Plaintiffs’ Objections.

1. Reasonableness/Needless Increase in Cost.

The plaintiffs have objected and moved to disallow costs as a matter of right in
this case based, in part, on the contention that Krone’s costs were not reasonably
incurred and were incurred for the purpose of increasing cost of litigation to plaintiffs.
The court disagrees.

The plaintiffs’ allegation requires the court to find that Krone defended this case
in a way that established an improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the costs to the parties. The costs as a matter
of right sought by Krone are an expert witness fee of $2,000 for Mr. John Mertens. This
fee is the maximum allowable under the rule, but is a reduction of over $14,000 from
Mertens’ actual fee. Mertens testified at trial and was a persuasive and competent
expert. There is nothing to indicate that his testimony was utilized to simply harass the
plaintiffs or increase their costs.

The remaining costs sought as a matter of right are for depositions of seven

witnesses. While these depositions were taken in advance of trial, and some costs were
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incurred in 2015, there is no showing that these expenses were incurred simply to
increase the cost of this litigation.

This case, while described by the plaintiffs as a “simple contract dispute,” (see
Memorandum, p. 5), did involve significant questions of causation regarding the fire
which destroyed the Chopper. As such, the court does not conclude that the
depositions taken in this case were frivolous or otherwise unnecessary.

Moreover, the court does not conclude that Krone maintained a “frivolous”
position until just before trial in this case. While Krone did maintain incorrect factual
assertions regarding the true owner of the Chopper that was sold to DN]J during the
initial stages of this litigation, plaintiffs maintained that same position until filing their
Third Amended Complaint on December 17, 2015. Thus, the court does not conclude
that such claims were made frivolously.

Furthermore, the court does not decide that Krone alone is responsible for the
contention that Burks owned the Chopper sold to DN]J. The court will hold Krone
responsible for such claims made very early, within weeks of its appearing in this
action; however, the Motion to Dismiss was resolved by January 2015. The parties
continued to conduct discovery, research other independent issues and litigate the case
as a whole. Thus, Krone’s erroneous position does not preclude it from being awarded

fees for the entirety of this litigation.
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Finally, the record does not support the claim that Krone’s assertions were
interposed simply to increase costs to the parties. Privity was an issue throughout this
case, but that issue did not engulf the remaining legal issues and expenses required for
Krone to defend its position in this court.

2. Prevailing party.

Plaintiffs further contend that Krone maintained frivolous factual positions up
until just before trial, and incurred significant costs and attorney fees based on those
erroneous positions. Plaintiffs assert, therefore, Krone should not be determined to be
the prevailing party in this case.

In making a prevailing party analysis the Idaho Court of Appeals has stated:

In determining which party to an action is a prevailing party and entitled

to costs, the trial court shall in its sound discretion consider the final

judgment or result of the action in relation to the relief sought by the

respective parties. The trial court in its sound discretion may determine

that a party to an action prevailed in part and did not prevail in part, and

upon so finding may apportion the costs between and LR.C.P. 54(d) (1)

(B). Thus, under L.R.C.P. 54(d)(1)(B), there are three principal factors the

trial court must consider when determining which party, if any, prevailed:

(1) the final judgment or result obtained in relation to the relief sought; (2)

whether there were multiple claims or issues between the parties; and (3)

the extent to which each of the parties prevailed on each of the claims or
issues. ...

Daisy Manufacturing Co. v. Paintball Sports, Inc., 134 Idaho 259, 999 P.2d 914 (Ct. App.
2000) (overruled on other grounds BECO Const. Co., Inc. v. ][-U-B Engineers Inc., 149

Idaho 294, 233 P.3d 1216 (2010)).
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The court concludes that Krone was the prevailing party in this case. Krone
clearly prevailed on the gravamen of this action, which was whether it breached express
warranties and whether it breached the covenant of good faith. In those regards the
jury denied plainﬁffs any recovery at all, and found completely in favor of Krone. As
noted by the Court in Daisy Manufacturing, such a result is “the most favorable outcome
that could possibly be achieved,” id. at 262, 999 P.2d at 917. The plaintiffs took nothing
as a result of their bringing this case.

The court has considered the fact that the plaintiffs prevailed on a portion of the
initial motions to dismiss, but that alone does not alter the court’s conclusion regarding
the prevailing party analysis. This court, in its discretion, simply feels that the overall
outcome in the case is pivotal to the prevailing party question, and that Krone was

therefore the prevailing party against the plaintiffs’ claims.
B. Costs as a Matter of Right.

Krone seeks a total of $6,277.66 for costs as a matter of right. The court has
reviewed the memorandum and affidavit of Mr. DuPont, which supports these costs
and establishes a $2,000 expert witness fee for John Mertens of Fyrsafe Engineering.
The remaining costs are for depositions/copies/video recording. The court concludes
that these costs were reasonable and necessarily incurred, as required by LR.C.P.

54(D)(1)(c). Accordingly, the court awards Krone the total amount of $6,277.66.
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C. Discretionary Costs.

Idaho Rule of Civil Procedure 54(d)(1)(D)provides that a trial court may award a
prevailing party “necessary and exceptional costs reasonably incurred” which “should
in the interest of justice be assessed against the adverse party.” An award of
discretionary costs is subject to the trial court's discretion. Perry v. Magic Valley Regional
Medical Center, 134 Idaho 46, 59, 995 P.2d 816, 829 (2000). Krone seeks discretionary
costs in the sum of $5,477.22!

In this case the plaintiffs correctly note that discretionary costs, to be awarded,
must be “exceptional.” This court also finds persuasive the Court’s analysis regarding
the “interests of justice” as applied to discretionary cost determinations. In Hoagland v.
Ada County, 154 Idaho 900, 915, 303 P.3d 587, 602 (2013) (citing Caldwell v. Idaho Youth
Ranch, 132 Idaho 120, 127, 968 P.2d 215, 222 (1998)) the Court noted that “a court should
consider the overall conduct of the lawsuit and balance that conduct against the
American Rule, which presumes that each party is responsible for their own attorney
fees and costs.” The Court noted further: “we begin with the presumption that it is in
the interest of justice for each party to pay their own costs unless the overall conduct of

the lawsuit indicates otherwise.” 154 Idaho at 916, 303 P.3d at 603.

! Apparently Krone is not seeking Mr. Mertens’ fee in excess of the $2,000 granted herein as a cost as a matter of
right. Even if Krone were secking such an award, this court’s analysis is equally applicable to denying such excess
costs.
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As to whether costs are exceptional, the Court has stated that “[a trial] court may
evaluate whether costs are exceptional within the context of the nature of the case.”

City of McCall v. Seubert, 142 Idaho 580, 588, 130 P.3d 1118, 1126 (2006). Additionally,
the Court has held that discretionary costs may be considered exceptional if the case
itself is exceptional. Hayden Lake Fire Protection Dist. v. Alcorn, 141 Idaho 307, 314, 109
P.3d 161, 168 (2005).

On all of these fronts, the court concludes that Krone’s requested discretionary
costs will not be allowed. The costs sought by Krone are for travel by out-of-state
counsel to Twin Falls for trial, or to other locations for depositions. The court
concludes that this travel was certainly necessary and reasonable for defense counsel’s
representation of Krone, but these costs were not exceptional as required by the rule.
Finally, there is nothing in the plaintiffs’ conduct of this case that would change the
presumption that the American Rule should apply regarding these discretionary costs.
For these reasons, the court awards no discretionary costs under Rule LR.C.P.
54(d)(1)(D)-

In this case all counsel assumed responsibility for this case knowing that it was a
Twin Falls case, involving witnesses who resided in Idaho, or in other states. Parties are
certainly free to hire counsel of their choosing, but in so doing, the parties must bear the
brunt of the required travel to and from Twin Falls. Moreover, this court concludes that

travel expenses are the norm in a modern commercial litigation case. See Inama v.
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Brewer, 132 Idaho 377, 381, 973 P.2d 148, 152 (1999). As such, the costs associated with
travel to take depositions are part of “modern litigation overhead,” which are not
exceptional in any way. Travel expenses must therefore be borne by the parties
themselves. Id.

D. Attorney’s Fees.

The court has reviewed Krone’s counsel’s request for attorney fees in this case
and applied the criteria of LR.C.P. 54(e). The total attorney’s fees sought are
$207,662.50. The plaintiffs have objected, asserting that Krone should not be awarded
fees given its “frivolous” defense asserted for the majority of this case. Plaintiffs also
argue that the fees sought are much higher than the fees which are customary in Twin
Falls, Idaho and that fees should not be awarded to out-of-state counsel because Krone
also retained local counsel through Mr. Cluff’s office.

Krone counters that its fees are reasonable for its attorneys who are based in
Kansas, who have a five-year relationship with Krone, and who represent Krone in
litigation throughout the United States. Krone also asserts that its defense was not
frivolous and that it was incumbent upon the plaintiffs, rather than Krone, to ferret-out
through discovery which defendant owned the Chopper that was sold to DNJ in this
case. The court concludes, based upon the entirety of the record, the fact that Krone is
the prevailing party in this case, and the other factors in Rule 54(e), which have been

considered in their entirety, that attorney’s fees will be awarded as set forth below.
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1. The fees awarded do not amount to double recovery.

The plaintiffs assert in their Memorandum that since Krone retained Mr. Cluff and
Mr. Coleman (local counsel) in Twin Falls, while also hiring Mr. DuPont in Kansas, they
have incurred duplicative expenses which should not be awarded. The court declines
to sustain this objection because local counsel was required to attend court hearings in
this case due to their association with Mr. DuPont who was admitted pro hac vice
pursuant to the requirements of IBCR 227. Pursuant to section (b)(2) of that rule,
“unless specifically excused from attendance by the trial judge, local counsel [must]
personally appear with the pro hac vice attorney on all matters before the court.”

This court never excused local counsel from any court proceedings in this matter.
It is also noted that local counsel filed the pleadings, motions and other documents in
this case under their bar number, and otherwise conducted work that was not simply a
duplication of the efforts of Mr. DuPont or his firm. As such, the court will not disallow
attorney fees on that basis.

2. The fees incurred while asserting erroneous defenses.

The court does find some merit in the plaintiffs’ objection as to the fees incurred
by the plaintiffs in asserting a “frivolous” claim that Burks and not Krone was the
owner of the Chopper at the time of its sale to DN]J. This fact proved to be erroneous.
Ultimately the plaintiffs filed a Third Amended Complaint December 17, 2015 and both

defendants acknowledged the error on the record during a pre-trial hearing. Krone
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counters that it was incumbent upon the plaintiffs to track down these facts through
discovery, and that the responsibility for the misstated facts lies with the plaintiffs. The
court disagrees with Krone’s theory in this regard insofar as it pertains to the initial
Motion to Dismiss.

Krone filed its Motion to Dismiss on October 3, 2014, asserting, among other
things, a lack of privity between Krone and the plaintiffs. Burks Tractor filed an
identical motion on October 27, 2014. Both motions were filed within weeks of the
service of the initial complaint upon each defendant. Oral argument was held on
November 17, 2014, clearly before the time for any significant discovery had elapsed.
The court allowed counsel time for additional briefing on the issue of subrogation, and
took the matter under advisement as of December 1, 2014. This court initially granted
the motion to dismiss on the basis of lack of privity as to the express warranty claim,
and dismissed consumer protection act and breach of good faith claims against Krone
as well.

The court subsequently granted a motion to reconsider in part, and granted a
motion to amend in part, based upon the privity question. The Second Amended
Complaint included only two claims: Breach of Express Warranties and Breach of the
Obligation of Good Faith. Thus, Krone's initial motion to dismiss, which was granted
as to consumer protection claims, was never refiled by the plaintiffs. The point being

that a portion of the initial motion to dismiss was successful by Krone.
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Ultimately the Third Amended Complaint was filed by the plaintiffs with the
consent of the defendants. This filing lead to additional litigation immediately before
trial which this court resolved in the plaintiffs’ favor.

The bottom line is that this case has had a convoluted procedural history that has
caused increased litigation costs for all parties. Multiple motions to amend the
pleadings and motions to reconsider have been heard, some of which were granted and
some of which were not. The plaintiffs feel that they were misled to their detriment in
this case, and that they should not have to pay for some or all of Krone’s attorney’s fees
as a result.

The court is aware that an attorney’s fee award should not be calculated based
upon individual prevailing “theories”; rather, the amount should be determined by
appropriate application of the factors in paragraph (e)(3) of Rule 54. Nalen v. Jenkins,
113 Idaho 79, 741 P.2d 366 (Ct.App. 1987). The court has applied these factors, and
without parsing the individual theories in this case, the court nevertheless concludes
that some of the initial work required on the motion to dismiss was based on erroneous
facts and assertions made by Krone itself. While the Rule 54(e)(3) elements do not
include this as a listed consideration, this court will, in its discretion, deem this a factor
under subsection (L) — one which this court deems appropriate in calculating the

attorney fees to be awarded in this case. See Hines v. Hines, 129 Idaho 847, 855, 934 P.2d
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20, 28 (1997) (a district court must consider the applicable factors set forth in IL.R.C.P.
54(e)(3) and may consider any other factor that the court deems appropriate).

Having reviewed the time and expenses incurred initially regarding the Motion
to Dismiss,? the court has determined that $8,353.00 in time was expended on the
motion between 9/15/14 and 11/17/14. The court will attribute % of that amount to the
erroneous privity question, and reduce the fee award here by the total sum of $4,177.00.

The court declines to determine that Krone’s entire defense was misplaced
throughout the entire litigation in this case. The increased expenses incurred by
Krone's lawyers due to the privity question after January 1, 2015 are subsumed by the
overall litigation of the case and will not be parsed out any further.

3. The rate charged for Mr. DuPont’s services will be reduced.

The bottom line in an award of attorney fees is reasonableness. Lettunich v.
Lettunich, 145 Idaho 746, 750-51, 185 P.3d 258, 262-63 (2008) (citing Sun Valley Potato
Growers, Inc. v. Texas Refinery Corp., 139 Idaho 761, 86 P.3d 475 (2004) (award of
attorney’s fees vacated where the prevailing party did not provide the trial court with
sufficient information from which to determine the reasonableness of the amount

claimed)). Krone seeks an attorney fee award of $207,662.50. Reasonableness is

2 The court will not include the amounts expended for the supplemental briefing in this calculation because that
briefing dealt solely with the consumer protection or breach of good faith claims.
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determined by applying the criteria of Rule 54(e)(3) to the facts in this case. The court

will analyze the relevant criteria as follows:
a. The time and labor involved.

This case involved a significant number of procedural motions as set forth above.
Those motions were granted at times, some were withdrawn without argument, and
some were denied. The amount of damage sought by the plaintiffs here approximated
$500,000. This was not just a simple warranty case. As such, the court determines that
the time and labor involved, for both Krone’s Idaho and Kansas lawyers was

appropriate for the issues presented.
b. The novelty and difficulty of the questions.

This case presented some novel and difficult issues for resolution. The nature of
the time spent and matters researched, briefed and argued to the court is commensurate
with the time required to litigate commercial transactions of this type throughout this

state.

c. The skill requisite to perform the legal service properly and the experience

and ability of the attorney in the particular field of law.

This case involved interpretation of warranties, with a significant overlay of
products liability issues. Local counsel was required, as set forth above, to have skill
necessary to standby for Mr. DuPont and to attend court when required. Mr. Cluff’s

skills were appropriately utilized throughout this case.

MEMORANDUM DECISION RE: ATTORNEY'S FEES AND COSTS - 16
220



Mr. DuPont is a legal expert, litigating products liability cases throughout the
country. He has 30 years’ experience as a litigator. His skill was put to good use by
Krone and the court does not fault Krone for seeking an out-of-state attorney, familiar
with the issues presented, particularly where Krone hires Mr. DuPont to represent its
interests in all product liability cases throughout the country. The amount charged and

the reasonableness of the fee is based significantly on this factor.
d. The prevailing charges for like work.

This factor weighs most heavily against Mr. DuPont’s fees in this case. The
prevailing charges for like work are determined by looking at the pertinent geographic
area around Twin Falls from which it would be reasonable to obtain counsel. Lettunich
v. Lettunich, 145 Idaho 746, 750-51, 185 P.3d 258, 262-63 (2008). The court concludes
that the geographic area from which counsel competent in products liability litigation
could be drawn includes the Boise, Idaho area. Few, if any, attorneys in Twin Falls or
the 5* Judicial District could handle this case as the primary litigating attorney.

While the plaintiffs argue that Mr. Cluff’s hourly rate should be used to
determine what is reasonable for all attorney’s fees in this case, the court disagrees. Mr.
Cluff handled routine matters and he doesn’t have the relationship with Krone, or the
years of experience in the product liability arena that Mr. DuPont and his firm have.

With that noted, the Boise area certainly provides counsel who would be able to

litigate this case well. Krone itself submitted the affidavit of Stephen C. Smith, an

MEMORANDUM DECISION RE: ATTORNEY'S FEES AND COSTS - 17
221



attorney with one of the larger firms in Boise, Hawley Troxell. Mr. Smith has 31 years’
experience and is a commercial litigator. This court concludes that the hourly rate of
$300 is reasonable for an experienced litigator given the nature of the case at bar, and

the expertise required to litigate the issues presented before this court.
e. The amount involved and the results obtained.

The court has addressed the fact that the Chopper in question was valued at
approximately $500,000. Krone obtained a defense verdict, with the plaintiffs receiving
nothing in this case.

f. The nature and length of the professional relationship with the client.

As noted above, Mr. DuPont has a five-year relationship as Krone’s litigation
counsel throughout the United States. He also represents Krone’s German parent
company. The court concludes that the relationship Mr. DuPont has with Krone is a

significant factor to be considered in making the award in this case.
g. Awards in similar cases.

The court is unaware of any other attorney’s fee awards in similar cases in the
Fifth Judicial District.
h. Other factors.
Finally, this court notes for the record that the other factors listed in Rule 54(e)(3)
are not relevant to this court’s analysis. The court did apply another factor to a portion

of the fees earlier in this opinion. The court does not apply any other factors to its

determination of the reasonableness of Krone's attorney’s fees.
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i. Summary and conclusion.

Given the factors outlined above, the court concludes that the attorney’s fees
awarded in this case should be reasonable based upon the analysis set forth above. As
noted, the reasonable hourly rate the court applies to Mr. DuPont’s services will be
$300.00 per hour, with the court relying upon that amount from Mr. Smith’s affidavit
and the other factors set forth herein. Therefore, the amount awarded for Mr. Dupont’s
services is: 351.1 hours® @ $300.00 per hour for a total as to his attorney’s fees of
$105,330.00.

The court recognizes that this determination shorts Krone approximately
$38,621.00, since Krone paid the full amount of Mr. DuPont’s billed fees in this case.
Nevertheless, the court equates that amount as the cost of the relationship and expertise
for which Krone was willing to pay in this case, but which reasonableness in this court,
in Twin Falls Idaho, will not require at the hands of the plaintiffs. The court will fully
compensate Krone for the hourly rates charged by the other legal professionals billing
time in this case through Mr. DuPont’s office, as no showing has been made that those
fees are unreasonable given the nature of the issues litigated and the charges incurred
by Krone for those services. The court further concludes that such fees are reasonable

given the Sandberg Phoenix law firm'’s relationship with Krone.

3 This number was obtained from the Exhibit attached to Mr. DuPont’s Affidavit, page 32.
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Therefore, the court awards attorney’s fees as follows:

Coleman, Ritchie & Cluff ' $26,100.50

Sandberg Phoenix 142,941.00
Credit (4,177.00)
Total $164,864.50
V.
CONCLUSION

Based on the foregoing, the court awards the following costs and attorney’s fees

to Krone:
o Costsasamatterofright................covvviinn. $6,277.66
e Discretionary Costs........ccoviiviiiiiiiiiiiinenn -0-
e Attorney’sFees...............ccoiiiiiiiiiiiil, 164,864.50
o TotalAward . .................. e e $171,142.16

Counsel for Krone is directed to file an Amended Judgment consistent with this opinion
within seven (7) days of the date hereof.

ITISSO ORDERED

29 G
Date

At

“’G. RICHARD BEVAN
District Judge
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CERTIFICATE OF MAILING/DELIVERY
I, Shelly Bartlett, hereby certify that on the 23 day of July, 2016, a true and
correct copy of the foregoing Order was e-mailed, mailed, postage paid, and/or hand-

delivered to the following persons:

Rodney Saetrum (Emailed to

SAETRUM LAW OFFICES general@saetrumlaw.com

David Lloyd () Emailed to

SAETRUM LAW OFFICES dwlesg@cableone.net

Michael Brady (V/Emailed to

BRADY LAW CHARTERED bradylaw@bradylawoffice.com
Philip DuPont (wyEmailed to

SANDBERG PHOENIX & VON GONTARD  pDuPont@sandbergphoenix.com
Benjamin Cluff (yEmailed to

COLEMAN, RITCHIE & CLUFF info@crctflaw.com
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Signed: 8/3/2016 04:26 PM
FILED By: _& Deputy Clerk

Fifth Judicial District, Twin Falls County
Kristina Glascock, Clerk of the Court

DAVID A. COLEMAN (ISB #5742)
BENJAMIN J. CLUFF (ISB #6197)
COLEMAN, RITCHIE & CLUFF
P.O. Box 525

Twin Falls, ID 83303-0525
Telephone: 208-734-1224

Fax: 208-734-3983

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO. IN AND FOR THE COUNTY OF TWIN FALLS

WESTERN COMMUNITY INSURANCE
COMPANY, As Subrogec of DNJ, INC.
Subrogor, and DNJ, INC, an Idaho
Corporation,

Case No. CV-14-2977
Judge G. Richard Bevan

PlaintifY.
AMENDED JUDGMENT
V.

BURKS TRACTOR COMPANY. INC.. an
Idaho Corporation, and KRONE NA. INC..a
Delaware Corporation

BURKS TRACTOR COMPANY, INC.. an
Idaho corporation,

Cross-Claimant.
vl
KRONE NA, INC., a Delaware corporation.

Cross-Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)
Defendants. )
)
)
)
)
)
)
)
)
)
)
)
)
)

AMENDED JUDGMENT - 1
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THE JUDGMENT IS AMENDED AND ENTERED AS FOLLOWS:

1. Plaintiffs’ Complaint, including all amendments to Plaintiffs’ Complaint, is
dismissed in its entirety with prejudice;

2 Defendant Burks Tractor Company, Inc.’s Crossclaim against Defendant Krone
NA, Inc. is dismissed with prejudice;

3. Defendant Krone NA, Inc. is awarded costs as a matter of right against Plaintiffs,
WESTERN COMMUNITY INSURANCE COMPANY and DNJ. INC., jointly and scverally, in
the amount of $6.277.66; and

4, Defendant Krone NA, Inc. is awarded attorney fees against Plaintiffs, WESTERN
COMMUNITY INSURANCE COMPANY and DNJ, INC.. jointly and scverally, in the amount

of $164,864.50.

Signed: 8/3/2016 02:59 PM

G. RICHARD BEVAN
District Judge
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parties on the day of

NOTICE OF FILING AND MAILING ORDER

NOTICE IS HEREBY GIVEN by the Clerk of the above-entitled Court. pursuant
to Rule 77(d) of Idaho Rules of Civil Procedure. that the foregoing AMENDED JUDGMENT
was filed on the day of

Signed: 8/3/2016 04.28 PM

. 2016:

David A. Coleman
Benjamin J. Cluff

COLEMAN, RITCHIE & CLUFF

Attorneys at Law

156 2™ Avenue West

P.O. Box 525

Twin Falls, ID 83303-0525

ben‘gicretflaw.com

Rodney R. Saetrum
David Lloyd

Saetrum Law Offices

PO Box 7425
Boise, ID 83707

general' @ saetrumlaw.com

Mike Brady

Brady Law Chartered
2537 W. State Street

Suite 200
Boise, [daho 83702

bradylaw zebradvlawolTice.com
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igned: 11/16/2018 11:22 AM

TO: CLERK OF THE COURT
IDAHO SUPREME COURT Fifth Judiciel Di County

P. O. BOX 83720
BOISE, IDAHO 83720-0101

WESTERN COMMUNITY INSURANCE
COMPANY, Subrogee of DNJ, INC.,
Subrogor, and DNJ, INC., an
Idaho Corporation,

Appellants, DOCKET NO. 44372

vs. REPORTER'S TRANSCRIPT

BURKS TRACTOR COMPANY, INC.,
an Idaho Corporation, and
KRONE NA, INC., a Delaware
Corporation,

Respondents.

NOTICE OF TRANSCRIPT LODGED

NOTICE IS HEREBY GIVEN that, on this date, I lodged a
transcript on appeal of 1102 pages in length, in the above-entitled
appeal, with the Clerk of the District Court, County of TWIN FALLS,
in the Fifth Judicial District.

Hearings Lodged:

March 24, 2016 - Motion in Limine
April 5-8, 2016 - Jury Trial

DATED this 10th day of November, 201l6.

Digitally signed by Virginia Bailey

Virginia Bailey e

Date: 2016.11.10 19:08:12 -07'00'

Virginia M. Bailey, RPR, CSR No. 262

NOTICE OF TRANSCRIPT LODGED
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

SUPREME COURT NO. 44372
CASE NO. CV 2014-2977

WESTERN COMMUNITY INSURANCE
COMPANY, Subrogee of DNJ, INC,
Subrogor and DNJ, INC., and Idaho
Corporation,

CLERK'S CERTIFICATE
Plaintiffs/Appellants

VS

BURKS TRACTOR COMPANY, INC.,
an Idaho Corporation and KRONE NA,
INC., a Delaware Corporation,

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants/Respondents

I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial
District of the State of Idaho, in and for the County of Twin Falls, do hereby certify that the
foregoing CLERK'S RECORD on Appeal in this cause was compiled and bound under my
direction and is a true, correct and complete Record of the pleadings and documents
requested by Appeliate Rule 28.

| do further certify that all exhibits, offered or admitted in the above-entitled
cause, were not requested and will not be duly lodged with the Clerk of the Supreme
Court.

WHEREOF, | have hereunto set my hand and affixed the seal of the said

Court this 3™ day of October, 2016.
K NA GLASCOCK
Cl the District Co
M

“Deputy Elerk

CLERK'S CERTIFICATE 230



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

SUPREME COURT NO. 44372
CASE NO. CV 2014-2977

WESTERN COMMUNITY INSURANCE
COMPANY, Subrogee of DNJ, INC,
Subrogor and DNJ, INC., and Idaho
Corporation,

CERTIFICATE OF EXHIBITS
Plaintiffs/Appellants

VS

BURKS TRACTOR COMPANY, INC.,
an ldaho Corporation and KRONE NA,
INC., a Delaware Corporation,

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants/Respondents

I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial District of
the State of Idaho, in and for the County of Twin Falls, do hereby certify:

There were no exhibits requested in the above entitled matter.

In WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 3" day of October, 2016.

KRISTINA GLASCOCK
Clerk of the District Court

(300 .
U/

Deputy Clerk

CERTIFICATE OF EXHIBITS - 1 231



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

WESTERN COMMUNITY INSURANCE
COMPANY, Subrogee of DNJ, INC,
Subrogor and DNJ, INC., and Idaho
Corporation,

Plaintiffs/Appellants
Vs
BURKS TRACTOR COMPANY, INC.,
an Idaho Corporation and KRONE NA,

INC., a Delaware Corporation,

Defendants/Respondents

SUPREME COURT NO. 44372
CASE NO. CV 2014-2977

CERTIFICATE OF SERVICE

)
)
)
)
)
)
)
)
)
)
)
)
)
)

I, KRISTINA GLASCOCK, Clerk of the District Court of the Fifth Judicial District of
the State of Idaho, in and for the County of Twin Falls, do hereby certify that I have
personally served or mailed, by United States Mail, one copy of the CLERK'S RECORD and
REPORTER’S TRANSCRIPT to each of the Attorneys of Record in this cause as follows:

RODNEY SAETRUM
DAVID LLOYD

SAETRUM LAW OFFICES
P. O. Box 7425

Boise, ID 83707

ATTORNEYS FOR APPELLANTS

Certificate of Service 1

MICHAEAL BRADY

BRADY LAW CHARTERED
2537 W. State Street, Suite 200
Boise, ID 83702

ATTORNEY FOR RESPONDENT
BURKS TRACTOR
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BEN CLUFF

DAVID COLEMAN

COLEMAN, RITCHIE & CLUFF
P. O. Box 525

Twin Falis, ID 83303-0525

ATTORNEY FOR RESPONDENT KRONE NA, INC.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said this 16™
day of November, 2016.

KRISTINA GLASCOCK
C the Dis:_trict Court

- DeputyClerk

Certificate of Service 2
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