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Boise, Idaho 83702

slephone: 208.483.G100C
Facsimile: Currently Unavailzbie
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Artomeys For Valiant Idaho, LLC

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

GENESIS GOLF BULLDERS, INC,,

formerly known as

NATIONAL GOLF BUILDERS, INC.,

a Nevada corporation.

VS.

PEND OREILLE BONNER
DEVELOPMENT, LLC,
a Nevada limited liability company; er a/.,

Defendants.

Case No. CV-09-1811

VALIANT IDAHO, LLC'S
MOTIONFORENTRY OF DEFAULT
AGAINST THIRD PARTY DEFENDANTS
FREDERICK J. GRANT
AND
CHRISTINE GRANT

Honorable Barbara A. Buchanan

AND RELATED COUNTER, CROSS
AND THIRD PARTY ACTIONS
PREVIOUSLY FILED HEREIN.

VALIANT IDAHO, LLC’S MOTION FOR ENTRY

OF DEFAULT AGAINST THIRD PARTY DEFENDANTS
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Rickard L. Stacey, ISB #6350

Jeff R. Sykes, ISB #5058

McCONNELL WAGNER SYKES & STA
7535 West Front Street, Suite 200

Boise, Idaho 83702

Telephone: 208.482.0100

Facsimile: Curren { Unavailable
stacey @ IASSIawYST

: rﬁ:w{m::

Attorneys For Valian: Idako, LLC

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO. IN AND FOR THE COUNTY OF BONNER

GENESIS GOLF BUILDERS, INCT
formeriy known as
NATIONAL GOLF BUILDERS
a Nevada corporation

LiR il

Case No. CV-09-1810

DECLARATION OF JEFF R. SYKES IN
STPPORT OF VALIANT IDAHO, LLC'S
MOTION FOR ENTRY OF DEFAULT

- AGAINST THIRD PARTY DEFENDANTS

Y5,
PEND OREILLE BONNER
DEVELOPMENT, LLC,

a Nevada limited liability company; 27 «!

Defendants.

AND RELATED COUNTER, CROSS
AND THIRD PARTY ACTIONS
PREVIOUSLY FILED HEREIN.

DECLARATION OF JEFF R. SYKES IN STPPORT OF
YALIANT [DAHO. LLC’S MOTION FOR ENTRY
OF DEFAULT AGAINST THIRD PARTY DEFENDANTS

FRIDERICK J GRANT AND CHRISTINE CRANT - “aﬂ s
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FREDERICK J. GRANT
AND
CHRISTINE GRANT

Honorable Barbara A, Buchanan




VALLANT IDAHO, LLC, _
an Idaho limited liability company,

5 o e
Third Party Plaintiff,

S [

R DEVEL z"?}["\"

fesM 4

PEND OREIILLE BON: 9

HJLDI:\\J.) INT.,, a Ney 'ada corporation;
BARK, INT,, a California corporation;

TIMBERLINE INVESTMENTS LLC,

ar: Idahc limited liability company;

AMY KOREN GZIT, a marrisd wormar;

HLT REAL ESTATE, LLC,

.
an Idahc limised Hability campa:?."

L

NDEPENDENT MORTGAGE LTD. CO,
an [dahc limited liability company;

—— i
H

o

PANHANDLE MANAGEN
INCORPORATED, an Idahe corgo

t?q.DZRICK J. GRANT, an indivi '**;.a-;

CHRISTINE Cn.Al\ T, 2r individual:
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}é '3? -‘_N’"‘ N ‘Ef"ST B}.NI&

!’ = N X A ey -
R BAN ‘< a dontan COrporaisn;

FIRST AMERICAN TITLE COMPANY,

2 va::xor:na r':c:?tx,r..

ETTA bOd-w LILC,
a N‘"SO*&F T
MIONTAHEN 3 L\ VES -dﬁf\a is, LLCQ
ited liabilicy company;
CHARILES %W, REEVES aud
AN\" B. REEVES, husband and w
and C. E. KRAMER CRANE &
CONTRACTING, anc

DECLARATION OF JEFF R. SYKES IN STPPORT OF
VALIANT IDAHO, LLC’S MOTION FOR ENTRY
QF DEFATLT —\f'AD?ST THRD P%RTY DEFENDANTS
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poear and plead in response to the Counterclaim,

3. The time for the Granis 0 ap:
Cross-Claim and Third Party Complaint (3™ Party Complaint”) has expire d and the Grants have not

pled further in any maaner.

of Ci=A! Procedure 8.3}, taken as admitted

(%)}

ursuan: to the laws of

DATED tis 20% day of May 2015,

P e gl ~
rmon INEES .
JEFY 2 SYRES - .

DECLARATION OF JEFF R. SYKES IN SUPPORT OF
VALLANT IDAHO, LLOS M OTION FOR ENTRY

P‘F DEF &E—:T AGAINST THIRD PARTY DEFEND ANTS
.,f; 5. GE: i“’: AND CHRISTIVZ GRANT - Paga 4
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

GENESIS GOLF BUILDERS, INC Case No. CY-09-1810

formerly known as
NATIONAL GOLF BUILDERS, INC., ?

a Nevada corporation, SUMMONS ON THIRD PARTY

COMPLAINT
Piainuff, [Frederick J. Grant]

vs.
Honorable Barbara A. Buchanan

PEND OREILLE BONNER
DEVELOPMENT,LLC, :
a Nevada limited liability company; ¢ al.. :

Deifzendants.

AND RELATED COUNTER, CROSS
AND THIRD PARTY ACTIONS
PREVIOUSLY FILED HEREIN
[including Valiant Idaho, LLC’s

Counterclaim, Cross-Claim and Third Party |
Complaint Filed Aungust 19, 2014].

TO: FREDERICK J. GRANT

You have been sued by Defendant Counter-Claimant Cross-Claimart Third ?art‘ Plainuff
o, 1ia.m,=,_

Valiaat Idaho, LLC (*Valiant”) in the First Judicial District Court in and for Bonner Coun
Case No. CV-2009-1810.

s - ~d atainlia . okt - -
The nature of the claim against you is az action to establish t::a., Valiant's mortgagss are

ot in right, title and interest to any intersst you may have in that certaiz real property locaied in

setd
the C“ nty of Bonner, State of Idaho, commonly known as” “The Idahe Club” and more particularly

escribed in Valiant’s Counterclaim, Cross-Claim and Third Party Complaint filed on or about

Ll

August 19, 2014 (“Third Party \/ompxai; "), and to foreclose said mortgagss.

SUMMONS ON THIRD PARTY COMPLAINT

{Frederick J. Graat] - Page 1
1347 20 BPLINCY 20659~ 31 W Pubiisi-Summeons T Srant 130106 dos



Any time after twenty (20) days following the last publicatior of this Summons on
Third Party Complaint (“Summons”), the Court may enter a judgment against you without further
notice, unless prior to that time you have filed a written response in the proper form, including the
case number, and have paid any required filing fee to the Clerk of the Court at 215 South
First Avenue, Sandpomt, Idaho 83864, 208.265.1445, and served a copy of your response ¢on

Valiant’s attorney, as follows:

Richard L. Stacey, ISB #680¢
off R. Sykes, ISB #3058
McCONNELL WAGNER SYKES & STACEY PLLC
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.485.C100
Facsimile: 208.435.011¢
3t c evZmwsslawvers.com
Jkes@mwssiawyers.com

A copy of the b:mmona and Third Party Complaint can be obtaized by contacting either the

:d immediately retain

Clerk of the Couzt or Valiant’s attorneys. Iy ou i"zs'n legala
an attorney to advise you in this matter.

— .

- 1 _— Fad N RN
DATED this . davof _ L.~ 013,
I8e z i T~ -

- - R
_ P
B_,_~ J—— * . -
J- L - : - — -
Pepury Clerk ) -

SUMMONS ON THIRD PARTY COMPLAINT
{Frederick J. Grant] - Page 2
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

GENESIS GOLF BUILDERS, INC, Case No. CV-062-1810

formerly known as
NATIONAL GOLF BUILDERS, INC,,
a Nevada corporation, SUMMONS ON THIRD PARTY
COMPLAINT
Fi [Christine Grant]

Fiain .-‘.J..

vS.
Honorable Barbara A, Buchanan

HVEL.ODNT?N i LLC
a Nevada Iimited ;‘afz;%‘ comp

AND RELATED COUNTER, CROSS
AND THIRD PARTY ACTIONS
PREVIOUSLY FILED HEREIN

[including Valiant Idahe, LLC’s
Counterclaim, Cross-Claim and Third Pargy
Complaint Filed Angust 19, 2614},

TO: CHRISTINE GRANT

e ™ Fanl o Fanit
been sued by Defendan: Counter-Claimant T

=

-
Valiant Idaho, LLC (*Valiant”) in the First judicial District
Case No. CV-E‘- 9-18

et

V.

I P o~ ~ B
/222200 5 ACTIZAgSs are

LA W= SURH

= that certain r2ai property located In

g e o+ VT o g
s any intersst youmay havs iz th

-1
Lo airre ~T ik
102 L3TUES Op LT S

gemior in “_uft‘j ard intsrest io apy Iw

the County of Borner, Siate of [daho, commenly known as “The Idabhe Club” and mors particularly

described in va_'w-;s Cezmzerc?ia:?m, Cross-Ciaim and Third Party Complaint filed on or about
and o foreclose said mortzagss.

August 19, 2014 (“Third Party C

SUMMONS ON THIRD PARTY COMPLAINT
!Christine G -Pagel

ot
[1347 25021 C
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Any time after twenty (20) days following the last publication of this Summons on
Third Party Cen:piamt (“Summons”), the Court may enter a judgment against you without further
unless pricr to that time you have filed a written response in the proper form, including the

notice,
case number, and have paid any required filing fee to the Clerk of the Court at 215 Seouth
First Avenue, Sandpeint, Idaho 83864, 208.265.1445, and served a copy of your response on

Valiant’s attorney, as foilows:

Richard L. Stacey, IS3 #6300

Jeif R. Svkes, ISB #5053
MoCONNELL WAGNER SYKES & STACEY PLLC

dvde i

o ~00
735 West Fron: Street, Suite 200

Fiiv

S —-1- s ~ 3 1-“-'-5
3 31;}.‘:}_,31‘-“ ue

Acopy ol

£y

Clerk ofthe Couxx
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a2 auriorndy T ad
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CLERK OF THE DISTRICT C' OTJRT
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_ Depuzy Clatk ) =
STMMONS ON TEIRD PARTY COMPLAINT
4"}1‘ istine Gran:l - Z . ]
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Richard L. Stacey, ISB #580C ;‘":2(‘;
JeffR. Sykss, ISB #3058 T

McCONNELL WAGNER SYKES & STACEY °Lie R
755 West Front Street, Suite 20C
Boise, Idako 83702

Telephone: 208.485.010C
Facsimile: Curreatly Unavailable
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Attorneys For Valiant [dako, LLC

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

UILDERS, INT, ; .
A Case No, TV-09-1810

OLF BUILDERS, INC,
i

‘ DECLARATION OF
—— . PAMELA 4. LEMIEUX IN SUPPORT OF
' | VALIANT IDAHO, LLC’S
N ~ MOTION FOR ENTRY OF DEFAULT
' AGAINST THIRD PARTY DEFENDANTS
PEND OREILLE BONNER FREDERICK J. GRANT
DIVELOPMENT, LLC, , AND
CHRISTINE GRANT

A N aadng 1iemitad okl - [
a Nevada limited liability company; #f aé.,

Defondants. Honorable Barbara A. Buchanazn

AND RELATED COUNTER, CROSS
AND THIRD PARTY ACTIONS
PREVIOUSLY FILED HEREIN.

DECLARATION OF PAMELA A. LEMIEUX IN SUPPORT
OF VALIANT IDAHO, LLC’S MOTION FOR ENTRY
OF DEFALULT AGAINST THIRD PARTY DEFENDANTS

FREDERICK J. GRANT AND CHRISTINE GRANT - Page | y ¢ A
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VALIANT IDAHO, LLC,
an Idaho limited liability company,

Third Party Plaintiff,

REILLE BONNER DEVELOPMENT

a Nevada corporati

daho liz iability company;
g KORL\ GUT, a married woman;
HIT RE L E:TATE- LLC,

'\D“PZ)“DU\T VOQ; GAGE LTD. CO,,
ar Idahe Imited lability company;
PANHANDLE MANAGEMENT
I}JCG?\PDKAT:}J, an Idako corporation;
REDERICK /. GRANT, ar individual,

CTHRISTINE URANT, an individual;
RUSS CA pu L GROUP, LLC,

1ability company;
i<, a division of

\
ltana oot JO‘.'?‘:OS.

GLACIER BANK, .
FIRST AMERICAN TITLE COMPANY,

£
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TING, INC., an [daho corporation,
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Tlird Dawiey e, 4
Ttird Party Detendants.

DECLARATION OF PAMELA a. LEMIEUX IN SUPPORT
OF VALIANT IDAHO, LLC’S MOTION FOR ENTRY
GE DEFAULT AGATNST THIRD PARTY DEFENDANTS

; AND CERISTINE GRANT - Pag= 2
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Pursuar: to Rule 7(d) of the Idaho Rules of Civil Procedure and Idaho Code § 9-1406,
Pamela A. Lemieux declarss as follows:
1 1 am employed as a legal secretary at McConnell Wagner Svkes & Stacey PLLC,

corneys of record for Valiant Idaho, LLC { “aliant™). I make this Declaration in support of the

w

. For Entry of Defaulr Against Third Party Defendants Frederick J. Grant and Christine Grant

-~ e e BEST PSS A P e T . P 1 <x7
collecrivealy, “Grants”) flied concurrentyy and upon my personal knowledge.

ified Mail, Retum Receipt Reguested

+

- A Lot [t ~Arg Thiw Syt (T Nt 1
nc ops cooy of the Summons on Third Party Complaint i

1,

s R g gt g T ] a1 i iy I
copv of Vallant's Counterciaim, Cross-Claim and Third Party Complaint

eak Road, Suite 5
scdale. Arizona 35223

A M1 T = P A #] <X = -
Mail, Isent one copy of the Summens on

gy bl ~ A - a1l amit e 270
Christne Grant and ore copy of Valiant’s 37 P

T2 Rregnt ot agoh of
Nz, Grant at gacn ¢t

Eas Pinnacie Peak Road, Suite 3

i

Scotisdale, Arizeona 83225

DECLARATION OF PAMELA A, LEMIEUX IN SUPPORT
OF VALIANT IDAHO, LLC’S MOTION FOR ENTRY

OF DEFAULT AGAINST THIRD PARTY DEFENDANTS
FREDEIRICK J GRANTAND CHRISTINE GRANT - Pag=3
z efauit Tramis-Dec f ?ALl 130518.doc

f (G-

30t reatie]]
2GRl 72008182

2765



i~

4, Attached as Exhbit | are frue and correct copies of the Certified Mail Receipts for

each of the foregoing packages, with a postmark of March 31, 2015.

5. The certified maiiings sent tc the Pinnacle Peak Road address were received and

sent to the Q’! Rock Road address wers

signed-for by *A. Brown.” The certified mailings sent

-

recetved and signed-for by “Kathleen Nagy.” True and corrsct copies of the Domestic Return

Rseceints are attached a5 Exhibit 2.

i
LS ™ el
& ™ P T Ty £y - < 1z S Y’ Q ~r
&, More than twenty (20; days have slapsed since the Grants were served wia
e ey I AT L g -~ i ~ — = - T e i m oy aem DU ¢ o o
Certifisd Mall with copiss of their Szmmons on Third Party Compiaint and the

I HEREBY CERTIFY AND DECLARE, under penaity of perjury pursuant to the laws of

, that the forsgoing is wae and correct
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PAMELA A,

DECLARATION OF PAMELA A. LEMIEUX IN SUPPORT
OF VALIANT IDAHO, LLC’S MOTION FOR ENTRY

OF DEFAULT AGAINST THIRD PARTY DEFENDANTS

F REDERICK 7. GRA.\'T AFD ”ERDTD’E *JRA‘\T Page 4
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on the 26% day of May 2015, a true and correct copy of the
foregoing document was served by the methed indicated below upon the following party(ies):

Bruce A. Anderson, Esqg. [ ¥1 U.S. Mail
Elsaesser Jarzabek Anderson Eliictt & I 1 Hand Deliversd
MacDonald, Chtd { ] Facsimile
320 East Neider Avenue, Suite 102 [ ] Overnight Mail
Coeur d” Alere, Idaho 838 15 { ] Electronic Mail

Telephone: 208.667.290C . —-
bruceaiZeiame.com

Facstmile: 208.667.2150

Counsel For Jacobsen, Lazar and Sage Holdings

Brent C. Featherston, Esg.

Featherston Law Firm, Chid

113 South Second Avenue

Sandpoint, Idaho 83864

Teispnone: 208.263.6866

Facsimile: 208.263.040C e ,
befizreathersicalaw.com

71 U.S. Mall
1 Hand Delivered
] Facsimile
I
]

Lamaat]
<

oy o) pron

Overnight Mail
Elactronic Mail

ey

Counsei For Pensco/Morigage Fund

Gary A. Fimaey, Esq. [ ¥] U.S Mail
Finney Finney & Finney, P.A. [ ] Hand Delivered
120 East Lake Street, Suite 317 [ ] Facsimile
Sandpoint, Idaho 83864 [ 1 Overnight Mai!
Telephone: 208.253.7712 I 1 Electronic Mail

]

Facsimile: 208.253.8211 o
gahmnevaminneviaw net

Counsel For V., LLC
D. Toby McLaughlin, Esg. [ v] US. Mail
Berg & McLaughlin [ ] Hard Delivered
414 Church Street, Suite 203 [ ] Facsimile
Sandpoint, Idakbo 838564 [ 1 Overnight Mail
Telephone: 83.474; [ ] Electronic Mail
Facsimile: 208.263.75 -

tobwrZ sandpomtiaw com

Counsel For Idaho Czw

DECLARATION OF PAMELA A. LEMIEUX IN SUPPORT
OF VALIANT IDAHO, LLC’S MOTION FOR ENTRY

OF DEFAULT AGAINST THIRD PARTY DEFENDANTS
F REDERICK J. GRANT AND CHRISTINE GRANT - Pagz £
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.8, Postal Service:

CERTIFIED MAIL.. RECEIPT
omestic Mai Ooly: 8o esurance Coverage Froviced:

Fsmw,mmwmm e :uua@s.mn-

e

m
il

Gamitices Jederr Sm
Ereocssear Teotesa!

try

Mr. Frederick ). Grant

I e AT R Ty T R IY YRR Y

U.S. Postal Service-

CERTIFIED MAIL.. RECEIPT
Hamestic Mait Oply; No hswaree Coverage Prawidedy

huy

=

L SETTTTTKAG Fredeeick 1 Grant T o
= .. - 8924.E. insacle Peak Rd, Suite 5. - -

= _ Scottsdale, AZ 85225

CERTIFIED MAIL.. RECEIPT
Eomeosse Mail Oniy: Na hisurance Coverage Pravided)

l’ur:bﬂae.wp memamvw SRS OUE

Ali “J ﬁ“,\

'™

JUNL

LUt L

de

LG

us Pﬂsi‘aﬁ Service-

CERTIFIED MAIL- BECEIPT -
{Domestic Mait Oniy; Be Insurance Caverage Prowideds

Fardeilvary mmmwmd xw:s;&% .

ln ‘ ,ll ",u

L1

LMY L

VLl

.8924 E. Pinnacle Peak Rd, Suite 5

I

__Scottsdale, AZ 85225
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¥

MNDER: COMPLETE THIS SECTION

CORIFLETE THIS SECTION ON DELIVERY

& Cornplsie Tems 1, 2, and 3. Aisc comglets | A- Sigrawre
4 T Restricted Delivery is desirect : o e o Oagent
# Zrindcur nare and adoiress o e Tverse x&ﬁt"igﬁ.ﬁ;&.@ﬁ‘ T Accresses
so e we can enam e card ' fou. B. Recsived oy { Primec Nams} | 2. Dame ¥ Devvery

o Sgzdlh Ths card o he back of fis mailciece,

NS e AT R T T A e

or ot he Fort f 3cace permits. E 1 =
P o 0. Is defivery address different from #ensy 17 L Yes
1. Aricle Addrsssed to: ! #YES. snter deilvery adcrass beiow: L Mo
i
M. Frederick 1. Grant
10797 East Quartz Rock Road :
N
Scotisdale, AZ 85255 i
i BTeatecyvat T % i
i & Registered 3 Tenam Jecapt for Merchandise
1 DClimsuredMail DT COD.
; 4. Resiricted Delivery? {Extra Fes) O Yes
2. Arficie Numper = :E]J— E;‘:,— l:—’.:
{Trarsier rom service zibed) T TITT g
Zemestic Return Receipt 1025951050

PS Form 3811, February 2004

SENDER: COMPLETE THIS SECTION
Caquepicts terns 1, 2. ard 3, Aiso corpicte

& if Restricted Pefivery is desired.
.;curmandaddnsscn‘.f‘ewme
13t Ne san eturn the zard o o
or on the front if space permiis.

1. Articie Addressed ol

Ms. Christine. Grant
19797 East Quartz Rock Road

A, Signaturs
S bos X . — Agent
F el < y et O adoressee

3 Recsived by ’5""!'55:' ‘v‘ar"el

fTr\ el A MTS RS \1

D. s deiivery aduasdrﬁ‘ereﬁtmrr ﬁx"" T ves
if YES. enter defivery address hefow: L3 No

Scotisdale, AZ 85255 Noo

%
i Sartfled Mait 3 5 viad
; £ Registersd Resrm Sgeapt Tr Mershandiss
© OisuredMalt O COD.
| 4. Restricted Defivery? Extra Fesj O Yes

2. Asticle Number 2n+= =31- A07T S4&L 338

Jrarsor fom servios jgbel) _ TJu= ETAs HHok SRSE ATET
BS Form 3811, Fepruary 2004 Domestic Return Recaipt 40039530 1540

EXHIBIT

2
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COMPLETE THIS SECTION ON DELIVESRY

tems ' 2 ad 3. Asc somoiels

Bagirictea Tefvers g desgsd.

£ marre 30 3CCrsss o e reuersg

®o hat ke car shaT Te a3t T oyci.

& igtoch Fis cart ¢ e Sack of e rmipeca.
3 3¢ Te tort f 2ocace cerits z

1. Artice AcrragseC o

Ms. Christine Grant
8924 E. Pinnacle Peak Rd, Suite 5

Scottsdale, AZ 85225

2. Articie MLrmter - ———

) .

- = N . LR
Trarsier 7o seivics acst o -=

EYEERA TN - . .
T 8 D Zerresde T

P23 iy Bay

B Corglers terms 1 2 ard 3. 4sc orTrets
- £ F Sesirorsd Daivery s JEBusd
towr tarte e 2ddress or ke geare:
o wWE T3S enrT e oI T st

2t T Te face X T2 TR

¥ sgace zeriis,

3
tH
ok
*

Mr. Frederick J. Grant
8924 E. Pinnacle Peak Rd, Suite 5

Scottsdale, AZ 85225

: 3. Sarigeice
Tertiiec viail®
Z “egistarac
i 7 neured Maif

4 Resiicted T T e
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@5/25/2815 B82:23 208664E7 "1 Juld PaGE 81/324

Susan P. Weeks, ISB No. 4255 RER . §
JAMES, VERNON & WEEKS, PA -
1626 Lincoln Way

Coeur d'Alens, Idaho 33814

Telephone: (208) 667-0683

Facsimile: (208) 664-1684

Attorneys for Defendants North Idabo Resorts, LL.C and VP, Incorporated

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

GENESIS GOLF BUILDERS, INC_, formerly

known s NATIONAL GOLF BUILDERS, Case No. CV-2009-0181¢
INC., a Newvada corporation,
Plaintfr, | DEFENDANTS NORTH IDAHO
- DNCORPORATEDS SEC
PEND OREILLE BONNER + INCORE 'S SECOND MOTION
DEVELOPMENT, LLC, a Nevada limited | FOR ENLARGEMENT OF TIME TOFILE
Hability company; et al., ' B&E\JQRANDW IN SUPPORT OF
7 ’ ~ MOTION FOR RECONSIDERATION AND
' CLARIFICATION
fendants,

A D TR PARTY Aot |
PREVIOUSLY FILED HEREIN = |

COME NOW Defendants, North Idahc Resorts, LLC and VP, Incorporated, by and
through their atiomey of record, Susan P. Weeks of the law firm Jarses, Vemon & Wseks, P.A.,
and pursuant to LR.C.P. 6(t), hersby moves this Court for a seven (7) day enlargement of time,
through and including June 2, 2015 in which tc file Defendants Morth Idahe Reserts, LLC and
VP Incorporated’s Memorandum in Support of Motion for Reconsideration and Clarification.

DEFENDANTS NORTH DARC RESORTS, LLC AND VF INCORPORATED

SECOND MOTION FOR ENLARGEMENT OF TIME TO FILE mmkmmfr ra
SUPFORT OF MOTION FOR RECONSIDERATION AND CLARIFICATION: 771




@5/.5/2815 82:23 28866467 "1 Juld FageE 82/34

This motion is made because counsel’s partoer was appeinted tc the bench as Kootenai
County District Judge which has resulted in transfer of a significant portion of her case load to
the undersigned. Counse! requires more time to researsh and prepare 2 memorandum in suprort
of e moticn. Defendant, Valiarr Idaho, LLC will not be prajudiced because the motion not is
scheduled for hearing unt! July 8, 2015, and Defendant, Valiant Idake, LLC wil! have full
opportunity to respond.

DATED this 2 /> day of May, 2015.
JAMES, VERNON & WEEKS, P.A.

—

Susan P, Weeks

CERTIFICATE OF 3ERVICE

I hereby certiry thar 2 wue and cormect copy of the foregoing was served or the following
RIET

persons in the mapner indicated tis _2 [ Fday of May, 291 3:

- U.S. Mail, Postage Prepaid Gary A. Finney

o Hand Deliversd FINNEY FINEY & FINNEY, PA

— Ovemight Mail 120 E Lakes St, Ste. 317

_/  TFacsimile: 208-253-8211 Sandpoint, ID 83864

L U.8. Mail, Postage Prepaid Richard Stacey

. Hanrd Deliversd McConnell Wagrer Sykes & Stacey, PLLC
- Overmight Mail 735 West Front St Ste. 200

.  Facsimile: 208-484-0117 Boise, [D 83702

YA .
{ ‘ﬁ,gzifiﬂ jln«pﬁ—ﬂ

A o

DEFENZANTS NURTE [DARD EZ30RTS, LLC AND VP INCORPORATED'S ]
SECOND MOTION FOR ENLARGEMENT OF TIME TO FILE MEMORANDUM IN__
SUPPLRT OF MOTION FOR RECONSIDERATION AND CLARTFICATION: 2 2772



IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTR C —
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

GENESIS GOLF BUELDERS, INC.. ) _
v - ’ Case No. CV-§9-181D

formerly known as

NATIONAL GOLF BUILDERS, INZ.,

a Nevada cor ‘;}Cl‘auw;,

Plaintiff, : i .
' ORDER FOR ENTRY OF DEFAULT
v AGAINST
= ' THIRD PARTY DEFENDANTS
PEAT OREILLE BONNER FREDERIi\I;{DJ. GRANT
DEVELOPMENT, LLC. A
= - s o CHRISTINE GRANT

a Nevada limited liabi

AND ALL RELATED COUNTER,
CROSS AND THIRD PARTY ACTIONS
PREVIOUSLY FILED HEREIN
[including Valiant Idahe, LLC’s
Counterclaim, Cross-Claim and Third Pam
Complaint Filed August 15, 2014].

Honorable Barbara A. Buchanan

e wg-«f

IN THIS ACTION, Third Party Defendants Frederick J Grant and Christine Grant

. - - - Jat~ T T g Mrgine e e £
571 nav L“l: besn served with Valiant iiauv‘, Lo S SURTereids:, Lross-i gl

s Tt b b -
PR, A i T e
i000SCTIVEY, Granis” }

and Third Party Compilaint (3" Party Complaint™) and their respective Summons on Third Party

Samp - [E9 -~ TS T ~ 15 Talemigey 17 015 and
Compiaint {1 by way of publication on January 2%, 2515, February 5, 2015, February 12, 2015 and

ORDER FOR ENTRY OF DEFAULT AGAINST
THIRD PARTY DEFENDANTS FREDERICK J. GRANT
AND CER

3 CERISTINE GRANT - Pags 1 H f ‘
1547 2535PL 72666~ 31 Moelaumt Sramz-order (30312 doc O R ’ G { “§ I
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igh the Arizopa Business Gazette; and (2) by way of United States

Certifiad Mail, Return Recaipt Requested, sent March 31, 2015; and the time for the Grants to have

appearesd and plead in response o the 37 parry Corplaint has expired and the Grants have not pled

firther in any manner;

P

NOW, THEREFORE, IT IS ORDERED AND THIS DOES ORDER, that the defaultof

the Grants be entered herein.

N ‘
~ e - -
DATED this £+ dav of T" ~ 7 2015,

\
\'L_/}r‘/ v\ ‘

Honorable Barbara A. Buchanan
Judge of the First Judicial District

ORDER FOR ENTRY OF DEFAULT AGAINST
THIRD PARTY DEFENDANTS FREDERICK J. GRANT
aND CERISTINE GRANT - Pagz 2

b
V;x

~3.2000-0 3 Refault Srants-Crder [5G
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY thatonthe / day

rved by the methed fn(ﬁ"

cfthe foregoing document was served by

é/\%’ AL 2013, atrue and cotrect copy

e S rospe

d below upen the following party{ies):

- "L“Ef & X. Anderson, B34

1saesser Ia:zauex Anderson Elliott &

It

e W e W ]

VIS NMaEl T

Hand Delivered

Facsimile
Overnight Maii

‘lectronic Mail

S b btrondd bk

208.263.4
Fr-—

brucsa Zeiame.com

rznt C. Featherston, Esq. [ ¥] 1.3 Mail
Feathe 7510 o Law Firm, Chid { ] Hand Delivered
113 South Second Aver I 1 Facsimile
Sandpoint, Idaho 83354 [ ] Ovemight Mail
Telephone: 208.263.685¢ { ] Electronic Mail
Facsimile: 208.253.040C -

IR - bot's fearherstonlaw com
Counsel For Pemsco/Morigage Fund
Gary A. Finney, Esg [ ¥71 US Mail
Firney Fizney & Finney, P.A. { ] Hand Delivered
12’2’- East Lake Street, Suite 317 [} Facsimile
o ”}C‘:L. Idaho 8386 {1 Overpight Mail

I

zarvonney Zfinneviaw pet

Eiectronic Mail

[

Defendant Christine Granat:

hn stine Grant

7 East Quartz Rock Road

o - e g
Scottsdale, Arizona R32353

H= M1 < LMY
M. Christine Grant
i

8924 East Pinnacle Peak Rea:i- uite

L

~ = 1 ; ~
Scotisdale, Arizona 8322

S. Mail

<,
('*‘(
t

"\
-
n
2
B

ORDER FOR ENTRY OF DEFAULT AGAINST

THIRD PARTY DEFENDANTS FREDERICK J. GRANT
ISTINE CRANT - Page 3

£-266%-73 . ACefauit Sranis-Crder (30355 dee
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Third Party Defendant Frederick J. Grant:

Mr. Frederick J. Gran:

16797 Fast Quartz Rock Road
Sco*:s le, Arizona 85255

Mr. Frederick J. Grant

8324 East Pinnacle Peak Road, Suite 5
Scotsdale, Arizona 85225

[ ]

]
<
[—

U.S. Mai!

D. Toby McLaughlin, Esq.
R

7.
1T

FuuY

Sireet, Suite 203

Sandpceiznt, Idahoe 83854

Lot I s W s W B WY
L [ WU B T

U.S. Mail
Hand Delivered
Facsimile
Overnight Mai!

entiy U nzva,zaéw

Wil
Laph SINR T47T 1 e Age7
Teiephone: 208.253 4743 Electronic Mail
Facsimile: 293.253.7357
—~ .- . i B ITA 4 B bees T A obvidsandpeintiaa.com
Counse! For igghe Club HO4 Pantondlz Mngmn:
e 3
Richard L. Stacey, Esg. [ ¥]
J R. Svkes, Esg o]
H . -7 i
r 3
Lo
L i

gl <, BAET ST

& - # B
Sfacsy AW SEIMWMEII L8R

sykes g rowssiaavers.con

Susan P. Wee 5q.

James, Voo Waeks, PA

182¢ ay

Co daho 83814

T B67.0683
54.1584

<

[ Vs W R R W |

[ttt B e B e B e M e |

Ha:u DP?:'( =red

. Ban 2
et PERER GRAV AN 4
C‘{erk eftm, Court R
B '»«‘.»"‘, e
: —

ORDER FOR ENTRY OF DEFAULT AGAINST

THIRD PARTY DEFENDANTS FREDERICK J. GRANT
&.‘*Y‘ CHRISTING GRANT - Page 4

68613 ATefault GranssJrder (30519 doc
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DIS¥RICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

GENESIS GOLF BUILDERS, INC,, ; . ) _
formerly known as Case No. CV-09%-1810
NATIONAL GOLY BUILDERS, INC,,

a Nevada corporation,

Plainis
S ~ CLERK’S ENTRY OF DEFAULT
| AGAINST
’ THIRD PARTY DEFENDANTS
PEND OREILLE BO *;:R 1 FREDERICI? J. GRANT
T T 71 AND
EVELOPMENT, LL s ]
a Nezvadz limited liabil i;:;» coinpany.ef o, CHRISTINE GRANT

Defendants.

AND ALL RELATED COUNTER,
CROSS AND THIRD PARTY ACTIONS
PREVIOUSLY FILED HEREIN
[including Valiant Idaho, LLC’s
Counterclaim, Cress-Claim and Third Party
Complaint Filed August 19, 2014},

Honorable Barbara A. Buchanan

IN THIS ACTION, Third Party Defendarts Frederick J. Grant and Christine Grart

H +3cradts S remera L bhgtrimg - < - {2 Ty
{collectively, “Grants™; having been served with Valiant Idaho, LLC’s Counterclaim, Cross-Claim

Party

and ThiFd Party Compizint (*3™ Party Complaint”™) and their respective Summors on Third

-~

anary 29,2015, February 5, 2513, February 12, 2013 and

|
¥
V]
}
o
VN
o
A
g
w
<)
iy
o]
&
g
$
<
&
Q
I3
)
8]
'mv(
m

CLERK'S ENTRY OF DEFAULT AGAINST
THIRD PARTY DEFENDANTS FREDERICK J. GRANT

A_\D CHRISTINE GRANT - Paga | ‘ i’ :}{ L
ORIGIA

L5347 26 PPLINMIV-2000-13 LA elaull Grants-Clerks Sobrv 139528 doc
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February 19, 2015 through the Arizona Business Gazette; and (2) by way of United States

Certified Mail, Return. Raceipt Requested, sent March 31, 2015; and the time for the Grants to have
Al

appearzsd and plead in response tc the 3 3¢ Party Complaint has expired and the Grants hav

]
e pot pled

farther in any marmer;

DEFAULT IS HEREBY ENTERED aad filed according to law.

WITNESS MY HAND AND SEAL ofthis Court on zhelj; day of P 2015
/J_———

—— A-s.::-, # K‘—\g( ’-; S

YA 4'_,,.{ L, £
E}gput} Clerk ’

CLERK’S ENTRY OF DEFAULT AGAINST
THIRD PARTY DEFENDANTS FREDERICK J. GRANT
—QTD CHRISTINE GRANT - Pags 2

11347 200 PLINCY-2009- 3 1M Defauit Srams-Clenss Eaty 130520 dcc
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of the foreg

CERTIFICATE OF SERVICE

IHEREBY CERTIFY thatonthe _/ _ day af_ ¥

oing document was served by the methed indig

true and correct copy

a
11 v o ach
the following party{ies}

Bruce A. Anderson, Esg v'] U.S Mail
7 Haxd Deliversd

Elsaesser Jarzabek Ander:.or; Elilott &
MacDoenald, Chitd

320 East Neider Avenue, Suiie 102

Coeur &’ Alene, Idaho 83815

Telephone: 208.667.250C

Facsimile
O*ﬁ,nm- n+ \ yIai?

Eieu*sn:, Mail

LT [ NSV B SR W

bruceaZeiame.com

Facsimile: 208.667.2150
Counse! For Jacobson, Lazar and Sage Holdings
rent C. Featherston, Esq. I v
Featberston Law Firm, Chtd T
113 South Secord Aven: T
Sandpoint, Idaho 83864 i ]
Telephone: 2%38,76 I }
Facsimile: 208.2 ,,_
Counsei For Def'w o/ lfaf{gagf Fund Sels
Gary A. Finzey, Esg. I ¥1 US
Finney Firney & Finney, P.A. { ] Hand Deliversd
12¢ Eavc Lake Street, 3ur= 317 ' § Facsimie
Sandpoint, Idaho 83354 ] Ovemigh: Mai
e3epu0ez , 708.263‘7?12 i ] Electronic Mail
Facsimile: /33 2638211
zar-finnev g finceviaw et

Counse! For J V., LLC

Third Party Defendant Christine Grant:

Ms. Christine Grant

0797 E‘ast Quartz K
Scottsdale, Arizona 85
; icnaclie Peak Road, Suite
Scottsd E e, Arizona 85225

W

[v.s)
D
0
e
Lrt
BB
"U

CLERK’S ENTRY OF PEFAULT AGAINST
THIRD PARTY DEFENDANTS FREDERICK J. GRANT

AND CHRISTINE GRANT -

[R1547 200PL

Pa»e

efauit Cr

2
ants-{lerks Zatry

DACV-2008-13
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Third Party Defendant Frederick J. Grant:

Mr. Frederick J. Grant
10797 East Quartz Rock Road
Scotisdale, Arizona 85253

Mr. Frederick J. Grant

P~

=

o

5

U.S. Mail

1.8 Mail

8524 East Pinnacle Peak Road, Suite 5

Scotisdale, Arizona 83225
D. Toby McLaughlin, Esq. r+v1 U.S.Mai!
Berg & McLaughlin i ] Haznd Delivered
414 Churck Street, Suite 203 { | Facsimile
Sandpoint, Idaho 83854 I ] Overnight Mall
Telephbone: 263.4748 ' 1 Electronic Mai!
Facsimile: 208.253.7557 e
Counsel For Idaho Cluk HOA Pankandie Mngmnr | - Zisandpoinilan.com

Richard L. Stacey, Esq.
Jeff R. Sykes, Esg.
McConnell Wagner S kes & Stacey PLLC
753 West Front Street, S

Boise, Idahe 837"3"

Teiephone: 208.435.013¢
Facsimile: Cz:}'remé, Unavailabiz
LLC

I>

<

Lmnid Ml bomisd bnornad boomind

[ WO S

b
I

#
«

st .%35;3 ADT

Hand DP ivered

Jant
Low i U

by
o

S 2 M0 RSSIAEVAIs.cor

ounsel For V

Counsel For Valion: Heko,

Susan P. Weeks, Esqg. [ ¥v1 U.S Mail
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Susan P. Wesks, ISB No. 4255 T e
JAMES, VERNON & WEEKS, PA —
1626 Lincoln Way |

Coeur d'Alene, Idahe 83314
Telephone: (208) 667-0633
Facsimile: (208} 6564-1684

sweeksi@prwiaw.

Attorneys for Defendants North Idahe Resorts, LLC and VP, Incorporated

IN TEE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE 8TATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

GENESIS GOLF BUILDERS. INC | formerly

knowr as NATIONAL GOLF BUILDERS. = Case No. CV-2009-01810
INC., a Nevada corporation,
Plaintifs,
amt RENEWED MOTION FOR
vs. . RECONSIDERATION AND
CLARFICATION
PEND OREILLE BONNER

DEVELOPMENT, LLC, a Nevada [mited
Habifity company; et al.,

“AND THIRD PARTY ACHONS
PREVIOUSLY FILED HEREIN

North Idaho Resorts, LLC (NIR) and VP, Inc. (VP) by and through their counsel of
record, Susan P. Weeks of the firm James, Vernon & Wseks, P A, hereby moves the Court

pursuant to Rule 11 {(a)}(23 LR.C.P, for reconsideration of the Court’s Memorandum Decision and

INEWED MOTION FOR RECONSIDERATION AND CLARTICATION: ;2781

ASwhL ¥ o ad 4 b




July PAGE B2/1Z2

86/16/2815 82:34 2886647741

Order in the above matter. NIR and VP also seck a clarification of the decision. Oral argument

is requested.
DATED this 16™ day of June, 2015.
JAMES, VERNON & WEEKS, P.A,

/“",

t e 7
PIETION 4 I Ty -
“Busan P. Wasks

CERTIFICATE OF SERVICE

I hereby certify that 2 tue and ¢orgct copy of the forsgoing was served on the following
persons in the manner indicared tais £/ ~dav of Fune, 2015;

. U.8. Mail, Postage Propaid Gary A. Finney
R Hand Deliverad FINNEY FINEY & FINNEY. PA
o Overnight Mail 120 E Lake St Sw=. 317
_/ Fassimile: 208-263-8211 Sandpoint, [D 83364
1.8, Mail, Postage Prepaid Richard Stacey
Hand Delivered Jeff Sykes
Overnight Mai! McConrell Wagner Sykes & Stacey, PLLC
Facsimaile: 208-439-G110 735 West Frot St, Ste. 200
—'_:«;_F_’ },{,‘_{E&’vmw {lur.w..d : Boise, ID 83702

fem .fx:&u'_zﬁ) prwssianyess. ol

AL - A
; gt.-t_le;i/t Ze %W
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Susan P. Weeks, ISB No. 4255

JAMES, VERNON & WEEKS, PA

1626 Lincoln Way ‘

Coeur d'Alene, Idaho 83814 o
Telephone: (208) 667-0683 R A =
Facsimile: (208) 664-1684 N

Attorneys for Defendants North Tdaho Resorts, LLC and VP, Incorporated

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

GENESIS GOLF BUILDERS, INC., formerly

known as NATIONAL GOLF BUTL DERS. ~ | Case No. CV-2009-01810
INC., s Nevada corporation,
Zintiss i
Plaintizy, . MEMORANDUM IN SUPPORT OF
vs. RENE ED MOTION FOR
. RECONSIDERATION AND
| CLARIFICATION

PEND OREILLE BONNER
DEVELOPMENT, LLC. a Nevada limited

Defendants.

AND RELATED COUNIER, CROSS
AND THIRD PARTY ACTIONS
PREVIOUSLY FILED HEREIN

North Idahe Resorts, LLC (NIR} and VP, Inc. (VP) filed a renewed motion for

reconsideration of the Court’s Memorandun: Decision and Order in the above matier. The

following brief is submitted in support of this renewed motion,
11 RELEVANT PROCEDLURAL BACKGROUND

Valiact Idaho filed a complaint seeking to foreclose its mortgage in the [dahe Chub

Property and seeking a determination its interests were superior and senior in right, title and

MEMORANDUMNIN SUPPORT OF RENEWED MOTION FOR RECON. SZDERA’HSI%é 3

AND CLARTFICATION: |
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interest to ary interest claimed by the claimants in the Idaho Club Property. In its Memorandum
Decision & Order Granting Valiant Idaho, LLC’s, the Court granted summary judgment against
NIR apnd VP. NIR and VP file this renewed motion seeking reconsideration of e pertion of the
decision, and clarification of a portion.

L LEGAL STANDARD

A trial cowrt’s decigion (o grant or deny a motion for reconsideration is reviewed foran
abuse of discretion. Jordar: v. Beeks, 135 Idahe 584, 592, 21 P.3d 908, 314 (2001). A party
making a motion for reconsideration is permitied ic present new evidence, but is not required to
do so. Jehnson v. Lambros, 143 Idaho 468, 147 P.3d 106 (Ct.App. 2066).

When deciding a motion for reconsideration, the district court must apply the same
standard of review that it applied when deciding the original order being reconsidered. Fragnelia
v. Petrovich, 153 Idaho 26¢€, 276, 281 P.3d 103, 113 (2012). Since the motion sought to be
reconsidered in the present case is Valiant Idaho, LLC s Motior: for Summary Judgment, the
standard of review under Idahe Rule of Civil Procedures 58(c) applies. A summary judgment may
properly be granted only where thers ars no genuine issues of material fact and the moving party
is entitled 1o judgment as a matter of law. LR.C.P. 558(c}. I determining whether any issue of
material fact exists, this court must copsirue all facts and inferepces cortained in the pleadings,
depositions, and admissions, together with the affidavits, if any, in the light mest faverable to the
non-moving party. LR.C.P. 56(c}; Sewell v. Neilson Monroe Inc., 109 Idaho 192, 194, 706 P.2d

81, 83 (Ct.App. 1983). A mere scintilla of eviderce or only slight doubt as to the facts i3 not

sufficient to create a genuine issue for purposes of suramary judgment. Samrel v. Hepworts,

Nungester & Lezamiz, Inc., 134, [daho 84, 87, 956 P.2d 303, 306 (2002},

MEMORANDIRAIN SUPPORT OF RENEWED MUTION FOR KECGNSEDER@TI?;%4
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Summary judgment must be denied if reasonable persons could reach differing
conclusions or draw conflicting inferences from the evidence. Smith v. Meridian Joint School
District No. 2, 128 [daho 714, 718, 918 P.2d 583, 587 (1956).

II. FOUNDATION FOR FORECLOSURE

The legal descriptions for the mortgages through which Valiant claims foreclosurs do not
raatck the legal descriptions of the property identified by Valiant as the Idahe Club Property in
its complaint against which it seeks forsclosure. No foundation was laid or presented to the
Court by Valiact that the property upon which Valiant seeks a decree of foreclosurs is the same
property as described in the various mortgages. Clarification is requested by VP and NIR
understand the svidence utilized by the Court to reach the conclusion that Valtant is entitled to
foreclosure of the property described in its complaint given the differsnces in the legal
descriptions between the coryplaint and the various security documents.

Turning to the 2007 RE Loan Mote and Mortgags, asscciated with Loan No. P00%9, the
only pertion of the legai description in the morigage which matches the Idaho Club Property
identified by Valiant in its Complaint as the subject of its forsclosure action are Section A,
Parcels 1 and 2. No foupdation was provided by Valiant that the rernaining parcels of property
described by it in its complaint as the Idahe Club Property ars sncompassed by this mortgage, or
the other mortgages.

Further, regarding Sykes Exhibit 19, which related to the MF08 Note and Mortgage, thers

was ne mortgage against Lot 2, Block 17 of the ceplat of Golder Tee Estates and Golden Tze

"~ Estates 1st Addition as recorded in Book 8 of Plats, Page 77, Records of Bonner County

described in the mortgazes, Nonetheless, Valiant seeks forsclosurs on this lot. VP’s interest in

MEMOBRANDUNNN SUPPORT OF RENEWED MOTION FOR RECONSI E?A'fg?:s 5
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this lot may not be foreclosed as there is ne evidence befors the Court that Valiant has an interest

in this lot based upcn the morigages assigned to it.

II. REASONABLE INFERENCES REGARDING THE 2007 RE LOAN
SATISFACTION AND THE PENSCO NOTE SATISFACTION

In its opinion, the Court indicated, “[t]here has been insufficient evidence presented by
JV, NIR, and VP that any of the foregoing Mortgages has been satisfied or released.” NIR and
VP respectfully submit this is an iocorrect standard.

The Defendants in this matier placed in the record a July 31, 2008, loan closing statement
from the title company in conpectior. with MF(8 Note and Mertgages (identified as Loan No.
PO1C7 provided to Fim Berry, Manager of JV. The closing statement reflected that the 2007 RE
Loan {Loan No. P0099) and the Pensce Loan (Loan No. P0106) were paid with proceeds from
the MFO8 Al Inclusive Loas. Berry Affidavit filed August 12, 2013, Exhibit A.

The matter before the Court is a summary judgment. It appears the Court weighed the
conflicting evidence regarding the payment of these two loans and determined that the MFO8
loan closing statement was insufficient 1o overcome Reeve’s affidavii that these loans were not
paid. At asummary judgment proceeding, it {5 improper for the Court to weigh evidence. The
reasonable inference from the MFO8 loan closing statement was that the 2007 RE loan and the
Pensco Loan were paid by loan procesds obtained in the 2008 MFO8 loan closing.

IV, HNIR'S CLAIMED INTEREST

The Cours correctly cbserved that Idahe is a race-notice state. The Court firther
cbserved that there was insufficient evidence to dispute that any of the loans wers entered intc in
good faith and for value. Once again. it appears the Court weighed the evidence. The issue is

whether there was 2vidence, when evaluated in 2 light most favorable to the non-moving party

prevented entry of summary judgment.

MEMORANDUMNDY SUPPORT OF RENEWED MOTION FOR RECON SEBEEAI%6
AND CLARIFICATION: 4
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Nothing presented by Valiant indicated whether RE Loans, MF0$ or Pensco were geod
faith encumbrancers. NIR and VP presented evidence at summary judgment that RE Loans,
Pensco and MFC8 are related entities managed and controlled by Bamney Ng. The evidenice
indicated Ng was aware that the complete release of NIR s security interest in the property was a
mistake and if was iistended that ther= oriy be a partial release. Villelli’s declaration. testimony
was corroborated by the 2007 subordination agrsement which RE Loans required NIR to file at
the same time as the partial reicase was filed, which would have been meaningless had the
partiss intended a complete releass of NIR s intersst in bor_nect;en with the 2007 RE loan. The
rzasonable inference was that Barney Ng had acteal knowledge that NIR continted to have a
vendor’s lien in the property, which prevented RE Loans, MF08 ard Peosco from being good

faith spcumbrancers. Valian: presented nothing in the recoxd before the court demoenstrating that

RE Loans, MF08 or Pensco were good faith epcumbrapcers.

Ia the dscision rendered in Harris v. Bank of Commerce, 154 Idaho 356, _ , 298 P.3d
1060, 1064 (2013), our Supreme Court held:

"One who sells r=al property has 2 vepdor's lier thereon, independent of possession,
for so prach of the price as % unpaid and vmsacured ctherwise than by the
personal obligation of the buver.” LC. § 45-301. Verdor's Lens "are valid against
every one claiming under the d:‘:»tor =xcept a purchaser or encwmbrancer in good
faith and for value.” 1L.C. § 45-803. With respect to the Harrises' claimed vendor's
lier in the property, there must be evidence that the Bank had notice that the
purchase price for the land remamcd unpaid. Sez Bere v. DL Evans Bank, 152
Idabe 215,228, 258 P.3d 1157, 1182 (2012) wheze bank had notice that comtract
parchaser of property had paid 2 pordon of the purchase price. bank was not 2 good
faith ’ﬁcumbranccr‘i

Good fai*h in section 45-803 means lack of actual or comstructive knowledge of the applicable

lien. Bernzv. D.L. Evans Bank, 152 Idahe 215, 228, 268 P.3d 1167, 1180 {2012).

MORANDUNIN SUPPORT OF RENEWED MOTION FOR RECONSEEFAT%7
AND CLARIFICATION: 2 d
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In the present case, this Court ruled that there was not constractive notice to RE Loans or
MEF08 given the partial release filed against NIR s interest. However, the Court failed to address
Barney Ng’s actual knowledge. Dick Villelli’s affidavit demonstrates Barney Ng was aware that
the release was intended only as a partial release, that MFOR and Pensce were entities retated to
RE Loans, and mapaged by Barney Ng, that Ng who was aware of NIR s vendor lien after the
partial release was recorded and never disavowed it. Thus, at 2 minirsum, the reasonable
inference o be drawn with respect to NIR was tha: RE Loans, MF08 and Pensco wers not good

faith encumbrancers as they had actual notice of the vendor’s lien.
V. CLARIFICATION REGARDING CLAIM PRECLUSION

In a footnete to the decision, the Court referenced Judge Griffin’s decision. Clarification

i3 requestzd if the Cowrt intended 1o adept Judgs Griffin’s decision as part of this Cowrt's

decision.
VI. VPs INTERESTS

According to L.C. § 45-1302, &z any suit brought to foreclose a mortgage or lien upon real

property, the plaintiff roay make a parfy ary person claiming or appearing o kave or claim any

title, estate, or intersst to the rzal property, and besides granting relief in the forsclosure action,
the court may determine the title, 2state or intersst of the defendant 0 the same extent and effect

as in an action o quist title. Valiant sued VP, Inc. seeking a declaration that its mortgages are
senior to anv claim of VP, This Cowrt has agreed that Valiant i3 entitled to suck a declaration.

1

VP respectfially submits summary judgment or iis guiet title claims was improper.

The only issue raised by Valiant in its surnmary judgment was Hen priority based upon
recorded mortgagss and a rederpiion deed. It did sot raise the quiet title issues that exist

between it and VP. VP claims prescriptive sasemment claims for infrastructure, and equitable

A
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servitudes for infrastructure. These claims were not addressed by Valiant in its summary

judgment.
A distriet court may pot decide an issue not raised in the moving party's motion for

summazy judgment. Thomson v. fdahe Ins. Agency, Inc, 126 Idaho 527, 530, 837 B.2d 1034,

1037 (1994; (helding non-moving party is not raquirsd to respend to issues not raised by the

moving party even if the non-moving party ultimately has the burder of proof at trial). Sez also

FHarwoed v. Talber?, 1356 Idabo 672, 35 P.3d 612 {2001}, Thus, it was improper for this Cowrt tc
grart summary judgment on these issues if that was its infent.

DATED this 16 day of June, 2015,

ERNON & WEEKS, P.A.
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CERTIFICATE OF SERVICE

I kersby certify that a true and correct copy of the foregoing was served on the following
petsons in the manner indicated this _//s *day of Fune, 2015

- U.S. Mai], Postage Prepaid Gary A, Finney
___ Haod Defiversd FINNEY FINEY & FINNEY, PA
____ Overnight Mai! 120 E Lake St., Ste. 317
_/  Facsimile: 208-263-8211 Sandpoint, ID 83864
Y U.3. Mail, Postags Prepaid Richard Stacey
e Hand Delivered Jeff Svkes
___ Overnight Mai! McConrell Wagner Sykss & Stacey, PLLC
___ Facsimile: 208-439-0110 753 West Front St., Ste. 200
s *ﬁﬁ%@ gt Boise, ID 83702
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BONNER

GENESIS GOLF BUILDERS, INC., formerly
known as NATIONAL GOLF BUILDERS,

INC., a Nevada corporation, CASE NO. CV-2009-0001810

MEMORANDUM DECISION
AND ORDER GRANTING MOTION
FOR ENTRY OF FINAL
JUDGMENT

Plaintiff,

Y.

A N A

PEND OREILLE BONNER DEVELOPMENT, )
LLC, a Nevada limited liability company, ez aZ, )
)

Defendants. )

)

7, 20135, for a hearing on Valiant Idahe,
ina! Judgment, filed on May 26, 2015, Valiant Idaho, LLC
1 Nicholson, of McCONNELL WAGNER SYKES &
STACEY, PLLC. J¥, LLC (*JV7) is represented by Gary A. Finney, of FINNEY FINNEY &
FINNEY, P.A. North Idaho Resorts, LLC ("NIR”} and VP, Incorporated (*VP”) are represente
v Susan P. Weeks, of JAMES, VERNON & WEEKS, P.A.

I. PROCEDURAL HISTORY (re: JV, NIR and VP)

e

The long history of this case—spanning nearly six years—is near an end with Valiant's

he entry of final judgment are

IV, NIR, and VP (collsctively, “defendants™). It is, therefore, necessary to recite the procedural

MEMORANDUM DECISION & ORDER GRANTING MOTION FOR ENTRY OF FINAL JUDGMENT - 1
2791




history between the defendants and Valiant as it relates to this motion.
1. 04/14/2015—The Court entered a Memorandum Decision & Order Granting Valiant
fdaho, LLC s Motion for Summary judgment Against JV, LLC, North Idaho Resorts, LLC,

and VP, Incorporated.

0472872015—JV filed a Morion ic Alzer, Amend and to Reconsider the Court's

b

Memorandum Decision and Order Filed 4142013 and Reguest for Oral Argument

Time’Date for a Hearing, Nor Yer 10 Be Set. The 16-page motion included JV’s legal

TV statad: “JV rague

arguments. On the last page of the moticn, JV stated: rzquests a2 hearing to prasent

ent. The Court is requested nct to set this motion for Court hearing unti]

equested to de s by JV. JV peeds additional time to depose Sandpoint Title records ..

derose First American records ...; and to depose Cheryl Pieh! as Bonner County Tax

Coliector. Further ... 1o depose Charles Resves ....7 /4 at p. 15, A7 the fme of
commerncement of the June 18% hearing. IV bad not vet requested a hearing.

3. 064/29/2015—NIiR and VP filed a Z-page Motion for Reconsideration and Clarification,

which stated: “Pursuant to Rule 7.b)(3)(¢c), LR.C.P., NIR and VP shall a brief in support
of this motion within 14 days. Oral argument is requested.” I4 at pp. 1-2.

“a

4. 05117220153—NIR and VP filed a Motion for Erlargemen:t of Time 1o File Memorandvm

in Support of Motion for Reconsideration and Clarification, requesting a l4-day

erlargement of time, until May 26, 2013.

3. 05/13,2015—The Court entered an Order granting NIR and VP’'s request for enlargement

- 1
of time.”

' On that same date, shortly after the Order had been signed, counsel for Vaiiant contacted the Court to indicate they
intended tc file an objection to the request for mlarcemgaf of time. They were informed that an Order gragting the

request had already been entered. Sc, no objection was file

MEMORANDUM DECISION & ORDER GRANTING MOTION FOR ENTRY OF FINAL JUDGMENT - 2
2792




6. 05/20/2015—Valiant filed: (1) Motion for Entry of Final Judgment; (2) Memorandum ir

ion of

Support of Valiant Idaho, LLC’s Motion for Entry of Final Judgment; (3 Declaration o

Jeff R. Sykes in Support of Valiant Idaho, LLC’s Motion Jfor Entry of Final Judgment; (4)

4

Declaration of C. Dean Shafer in Support of Valiant Idaho, LLC's Motion for Entry o

7
1 1vraa }

Final Judgmens, and (5) Notice of Hearing. A hearing on the motion was set for June 17

01s5.

7 3572672015 NIR and VP filed a Second Motion for Enlargement of Time (o iz

Memorandum in Support ¢f Motion for Recongideration and
7-dav enlargement of time, until June 2, 515,

3. 05/292015—The Court entered an Order denying NIR and

enlargement of time.

S, 06/16/2015—NIR and VP filed: (1) Renewed and
Clarification; (2) Memorandum in Suppor! of ¢ Remewed Motion for Reconsideration and

{3 aring. NIR and VP move, pursuant t© Idaho Ruie ©

Clarification; and (3) Notice of He
Civil Procedurs 11{a}(2), for reconsideration of the Aprl 14,

Decision and Order. A hearing on the motion is set for July 8. 2015,

0. 06/16/2015—Sage Holdings, LLC, Dan S. Jacobson, Steven G. Lazar filed a Siatement of

oy

No Objection to Valiant’s Motion for Entry of Final Judgment.
II. APPLICABLE LAW
Idaho Rule of Civil Procedurs 7(b) provides, in pertinent part:

d) b Mb:‘zsm and Other Papers. An application to the court for an order
shall be by motion which, unless made during a bearing or trial, shall be
made in writing, shall state with particularity the grounds therefor including
the number of the applicable civil rule, if any, u under which it is filed, and
shall set forth the relief or order sought. A proposed form of order, if included,

MEMORANDUM DECISION & ORDER GRANTING MOTION FOR ENTRY OF FINAL JT



shall be a separate document. The requirement of writing is fulfilled if the motion
is stated in a written notice of the hearing of the motion.

(3) Time limits for filing and serving motions, affidavits and briefs.

Unless otherwise ordered by the court, which order may for cause shown be made

on ex parte application, or specified elsewhere in these rules:

(A} A written motion, other than one which may be heard ex parte, and
notice of the hearing thereon shall be filed with the court, and served so that
it is received by the parties no later than fourteen (14) days before the time

specified for the hearing.

(B, When a motion is supported by affidavit{s), the affidavit(s) shall be
served with the motion, and any opposing affidavit(s) shall be filed with the
court and served so that if is received by the parties no later than seven (7)

days before the hearing.

{C) It shall not be necessary to file a brief or memorandum of law in support of a
motion, but the moving party must indicate upon the face of the motion whether
the party desires to present ora: argument or file a brief within fourteer (14) days

with the court in support of the motion.

(D) If the moving party does not request oral argument upon the motion, and does
not file a brief within fourtsen {14) days, the court may deny such motion without
notice if the court deems the motion has no merit. If argument has been reguested
on any motion, the court may, in its discretion, deny cral argwment by counsel by
wriften or oral notice to all coursel before the day of the hearing, and the court

may limit oral argument at any time.

(E) Any brief submitted in support of a motion shall be filed with the cours, and
served so that it is received by the parties, at least fourteen (14) days prior to the
hearing. Any responsive brief shall be filed with the court, and served so that it is
received by the parties, at least seven {7) days prior to the hearing. Any reply brief
shali be filed with the court, and served so that it is received by the parties, at east

two (2) days prior to the hearing.

LR.C.P. 7(5)(1), (3)XA)-(E) (emphasis supplied).

MEMORANDUM DECISION & ORDER GRANTING MOTION FOR ENTRY OF FINAL JUDGMENT - 4
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1. DISCUSSION
In this case, the Court finds that, in filing its motion for entry of fina! judgment, Valiant
fully complied with Rule 7{(b)(1). supra. Specifically, Valiant’s motion “state[d] with

particularity the grounds thersfor including the number of the applicable civil rule, if any, under

which it is filed, and ... set forth the relief or order scught.” i4

Valiart Idaho, LLC ..., pursuant to Rale 54 of the Idaho Rules of Civil Procedure,
moves this Court for eniry of a final judgment estabiishing the real propery
encumbered by the 2007 RE Loans Mortgage, the Pensce Mortgage and the
MF08 Mortgage; decreeing that the encumbersd property te foreclosed and soid;
establishing the amount owed and secursd by the 2007 RE Loans Mortgage, the
Pensce Mortgage and the MFEOR Mortgags; and the amount Vaiiant is entitled
credit bid at the sheriff” sale.

Valiant Idahe, LLC s Motion for Exntry of Finai Judgment, atp. 3,5 1.

e Ao o T1a et vt ann e e Pl o Dt T
Additionally, Vaiiant fiully complied with all the time limmitations set forth iz Rule 7/b¥3)

T3 Tawgtines ~F (afF
iarations of Jeff R

vt iea of
ine motion, notice of

A e Aimerlr  th
Accordingly, the

. FIY i e Lo L : .
Fuil 28 davs before the hegring on

defendants received all of the documents orn May 2C, 2015, 4,

Ars £ < o+ Aiqria # il ramolt =a A tm g et
June 17, 2015, The defendants do not disputs that they timeiy receivad these documents, and vst

none of the defendants filed a brief or affidavit in response to the motior.

-

The Court further finds that Valiant’s supporting declarations fully apprised the

defendants of the legal description that Valiant soughtto i

Specifically, iz the Declaration of C. Dear Skafer, Mr. |

Ak

-

legally described in Exhibit I accurately describes the real property described in the Valiant

M'd

‘s 1 SRR . )
91 LInorances, and wii

Encumbrances, subtracting the parcels reieased from the Valiant En

Valiant is entitied to foreclose.” Declaration of C. Dean Shofzr. at p. 4, § 4 (emphasis

MEMORANDUM DECISION & ORDER GRANTING MOTION FOR ENTRY OF FINAL JUDGMENT -3
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original). Therefore, the oral arguments by the defendants’ attorneys that they could not respond

tc the motion because they did not receive a copy of the proposed Final Judgment are

disingenuous.

i i Talignelc - ¢ Ing
cbjecting to Valiant’s right to foreclese, an

The attorneys for the defendants have been cb

. X aliant < < £y - raw gieea
Valiant seeks t© forsclose, ever since the

tc the legal description of the property upon which Valiant

hearing on Valiant’s motion for summary judgment against JV, NIR ard VP on March 13, 2

Despite their vociferous protests iz open court, however, JV newvsr requested a hearing or its

<t
o0
.
o

. . . P ) . th g . . r e ) . e
moticn for reconsideration of the April 147 order granting summary judgment, as requ

ime by this Court, never

Ruls 7®X3)(D); and NIR and VP, despite being gramied additional time

~ s 1 o
7 107 reconsideraiion, as

filed a supporting memorandum or a notice of hearing for their moti

TR fallad -

AV Sy § > Ad e rme TR ONTT - E O i T £ .
C) and (D). Morsover, JV, NIR and VP fzlled to fliz any brisfs or

3 Incr 131
required by Rule

affidavits in opposition to Vallant's motion for sniry of £nal judgment, as required by Rule
7{0%3XB) and (E). If the defendants wantsd to dispute the lega! description set forth in the
Declaration of C. Dean Shafer, the proper mechanism was o file an oprosing affidavit setting
fortk facts to the contrary. Having failed to do sc, the Declaration of C. Dean Shafer stands on

the record uncontroverted as 1o the issue of the proper legal description.

yeb

I11. CONCLUSION AND ORDER

Alamariama AF Taff T Qarlrac
sciaranons of Jeif K. Sykss an

NOW, THEREFORE, based upcn the uncontrovertad

C. Dear Shafer iz support of the moticn, IT IS HEREBY ORDERED THAT Valiant’s Motion

for Entry of Final Judgment is GRANTED.

iz .sJ{

U L I i Tna ! Toad momant +m
shall submit a propesed Final Judgmernt to

ot

IT IS FURTHER ORDERED THAT Valian

nv oCjections o the

the Court {with copies to JV, NIR and ¥P) by 5:00p.m., Jume 33, 20135, Any ofj

proposed Judgment must be flied with the Cowrt iz writing by 5:00 p.m. July 7, 2815.

MEMORANDUM DECISION & ORDER GRANTING MOTION FOR ENTRY OF FINAL JUDGMENT - 3
2796




IT IS SO ORDERED,

DATED this é day oflm\., 2013
~1

"\ ‘/2~

¢ f\;\__! A ‘k;'\___.__,.a .
Barbara Buchanan
District Judge

CERTIFICATE OF SERVICE

I hereby certify that 2 trus and correct copy of the foregoing was mailed, postage prepaid,
2 - E ‘_’_ ﬂ--'l Fa) -
é ~ansmission, where indicated;, this 2% day of June, 2015, to:

B’uce A. Arderson
FLSAESSER JARZABEK ANDERSON ELLIOTT & MACDONALD, CHTD.

3./_u' East Neider Avenue, Suite 102

Coeur d° Alens, Idaho 83815

Facsimile: 208.667 ?153

(Atiorneys for Jacokson, Lazar and Sage Hoidings,
rent C. Featherston
FEATHERSTON LAW FIRM, CHTD.
113 South Second Avenue
Sandpeint, Idaho 83854
Facsimile: 208.263.0400
(Attorneys for Persco/Morigags Fund
Gary A. Finney
FINNEY FINNEY & FINNEY, PA [FAXED AND MAILED]

120 East Lake Sireet, Suite 317
Sandpeoint, Idabo 83884
Facsimile: 208.263.8211
{Attorneys for For JV., LLC)

Jokn A. Finney— -
FINNEY FINNEY & FINNEY, P
120 East Lake Sireet, Suite 317
Sandpoint, Idaho 83354
Facsimile: 208.263.83211
(Astorneys for Pucci Constriction’ACI Northwest!

MEMORANDUM DECISION & ORDER GRANTING MOTION FOR ENTRY OF FINAL JUDGMENT -7
2797




D. Toby McLaughlin,

BERG & MCLAUGHLIN, CHTD.

414 Church Street, Suite 203

Sandpoint, Idahc 83854

Facsimile: 208.263.7557

(Aztorneys for Idaho Cluk HOA/Parnhandie Mgmt )

Susan P. Weaeks

JAMES, VERNON & WEEKS, PA
1626 Lincoln Way

Coeur d’Alene, Idaho 83814

Facsimile: 208.664.1584
(Azzorneys for VP, Incorporated'North Idaho Resorts, LLC)

[FAXED AND MATLED]

Richard L. Stacey

Jeff R. Sykes

Chad Nicholson

McCONNELL WAGNER SYKES
& STACEY, PLLC.

827 East Park Bouievard, Suite 201
Boise, TD 83712

Fax# (208) 489-0110C

{Asorney for RE. Loans, LLC, gnd Valiant Idaho, LLC;

FTAXED AND MATLED]

P ! " -~
Deputy Clerk

MEMORANDUM DECISION & ORDER GRANTING MOTION FOR ENTRY OF FINAL JUDGMENT - 3
2798
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Susan P. Weeks, ISB No. 4253
JAMES, VERNON & WEEKS, PA
1626 Lincoln Way

Coeur d'Alene, Idaho 83814
Telephons: (208) 667-0633
Facsimile: (208) 664-1634

[ _z - .

AZornevs for Defendanzs North Idaho Resorts, LLC and VP, Incorporated

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

GENESIS GOLF BUILDERS, DNC., formeriy |

kmows as NATIONAL GOLF BUILDERS, | Case No. CV-2009-01810
INC., aNevada corporation, _;
Plaintifh, . DEFENDANTS NORTH IDAHO
vs. ' RESORTS, LLT%ND gn
PEND OREILLE BONNER - LCORPORATED 'S MOTION FOR
DEVELOPMENT, LLC, 2 Nevada limited ~© ENLARGEMENT OF TIM= TOFLLE
iabiliy company; et al.. ~ REPLY IO PLAINTIFF'S QPPOSITION
? ’ TO NORTH IDAHQ RESORTS, LLC AND
odargs, NSIDERATION ANI
Defendants. | CLARTFICATION
"AND THIRD PARTY ACTIONS |
PREVIOUSLY FILED HEREIN s

COME NOW Defendants, North Idaho Resorts, LLC and VP, locorporated, by and
- farough their attorney of record, Susan P. Weeks of the law firm Jaroes, Veron & Weeks, P.A.,
and pursuant to LR.C.P. &), hereby move thia Court for a one (1) day enlargement of time,
through and including July 7, 2015 in which to file their Reply to Valiant Idabo, LLC’s
Oppesidon to Nerth Idaho Resorts, LLC and VP, Inc.’s Repewed Moticn for Reconsideration
DEFENDANTS NORTH [DAHC RESORTS, LLC AND VP INCORPORATED'S
MOTION FOR ENLARGEMENT OF TIME TOFUE REPLY TO PLAINTIFF'S

OPPOSITION TO NORTH IDAHO RESORTS, LLC AE?E VP, INC.'S RENEWED
MOTION FOR RECONSIDERATION AND TTLARIFICATION [ 2799
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and Clarification.

This motion is made by and for the reason that counsel for North Idaho Resorts, LLC and
VP, Incorporatad contacted Plaintiff"s counsel on Thursday July 2, 2015 to inguire whether they
would be filing a response to North Idabe Rzsorts, LLC and VP, Inc.’s Renewed Motion for
Reconsideration and Clarification. Plaintiff’ s Counsel’s office stated the respounse had beer sent
via Federal Express on June 3G, 20135 acd should have been delivered the following day. Coursel
for North Idaho Resorts, LLC and VP, Incorporated indicated they had not received the response
via Federal Express and requesied a copy of the response be sent via electronic mail on
Thursday, July 2, 20135, Plaintiff’s office agreed they would send the response via electronic
mail on July 2, 2015, The undersigned was not provided Plaintifs Objection until July &, 2015
as indicated in the electronic correspondence from Plaintis paralegal attached hercto. The
Federal Express package arrived later in the morming of July 6, 20175 as indicated on the atfached
Federal Express tracking sheet.

DATED this {0 "day of Tuly, 2015.

JAMES, VERNON & WEEKS, P.A.

DEFENDANTS NORTH [DAHO RESORTS, LLC AND VP INCORPORATED'S
MOTION FOR ENLARGEMENT OF TIME TO FILE REPLY TO PLAINTEF'S
OPPOSITION TO NORTH IDAHOQ RESORTS, LLC AND VP, INC.’S RENEWED
MOTION FOR RECONSIDERATION AND CLARTICATION: 2 2800




B7/85/2915 86:85 288664F ™ ! Jvi PAGE @3/87

CERTIFICATE OF SERVICE

[ hereby eertify that a trae and corrsct Sopy of the foragoing was served on the following

persons in the mamer indicated this {g** day of July, 2015:

L U.8. Mail, Postage Prepaid Gary A. Finpey
o Hand Delivered FINNEY FINEY & FINNEY, PA
_ Overnight Mai! 120 E Lake St., Ste. 317
L Facsimile: 208-263-8211 Sandpoint, ID 83364
R U.S. Mail, Postage Prepaid Richard Stacey
_ Hand Delivered JeiT Sykes
Overnight Mail MceCeonnell Wagner Sykss & Stacey, FLLC
"/ Facsimile: 208-489-0110 755 West Front St., Ste. 200

Boise, ID 83702

7 2

i

Y 2 7 7
{ Iy fx’}?&g{é’

DEFENDANTS NORTH IDAHO RESORTS, LLC AND VP INCORPORATED'S
MOTION FOR ENLARGEMENT OF TIME T0 FLLE REFLY TO PLAINTIFF'S
OPPOSITION TO NORTH IDAHO RESORTS, LLC AND VP, INC.'S RENEWED
VIOTION TOR RECONSIDERATION AND CLARFICATION. 3 2801
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Christine ,
S — R — R -
From: lemietx flemieux@mwssiawyers. com]
Sent: Monday Juty 08, 2015 10:04 AM
To,
sykesg Mey: nicholson; Finney Law; ganyfinney@finneylaw.net
Subgect. Genesis v. POBD; Valiant
Atfachments: Opp-NIR.pdf: Opo-JV.pdf

Christine - | apologize profusely for failing to provide our resporsive pleading on the motion for reconsideration. |
have attached our opposition to NIR and VP, and our opposition to JV as well.

Pamels A. Lemieux

Lega Secrstary

HcConnell Wagner Sykes + Stacey PLLC
817 East Park Boulevard, Scite 201
Boise, idahc 83712

T: 208.483.0100

F: 208.485.0110

PLEASE NOTE THAT QUR ADDRESS HAS
CHANGED EFFECTIVE JUNE 8, 2015

CONFIDENTIALITY NOTHE: Tris email and sny atfachmerts may contain canfidential or orvilegad tformmsion. ¥ rou e rsct
the riandad ~adipier, vou 3re not auf::c—'zec t0 usa or distbate any infurraticr includad in this email or s attachments. i
you regenye this amall in ervor, piease dafete ¥ Sorm vour syster and contact the sander.
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Track your package or shipwent with FedEx Tracsing

w. Ship  Treck Marage My Account

FedEx ® Tracking

:?‘?3954101416

* Ship (PIU} dake *
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Stay connectad whemves you ae. Track whife you travel.

JH FAGE 85/87
itps// W EdEX.C0L. JB: ISUSRLAUM (abus wimemem ==

Nybroy | Sendomd oo | Faixiocaions | Consevs | TR Zoplen ==P

Customs Tools Office/Pritt Servicea Lagin
Actual geltvery
Mon 7082915 134 an

COEUR DALENE. D U8

* Travel History
| pamifime  Acivily {ocation
- THO2073 - Yordey
#:34 %1 Dalivamd ORD AET, B
i e Gn PadEx vehicle for defivery COmIR D ASHET i
i T:54 ant AL 'ocal FedExfaclity acmuk S ALSNR, X
© . 7DNZ0NS - Fridsy
. id4Sam Doacy oEaption Somum DATHE B s
Fusinges dozEt - No Jofvery stemRt !
Toiasan 24 :ooal FocSx fTocifity JomuR 3 A, D :
© =30 am £ '0cal PedEx faviity 205 O AEHE, ;
| - TH2t2015 - Thursdsy
¢ g59am At soetisson 2ort faciity ——
+:20 proy Coparted FedExocation NEPHIS, TH
- 7RSS - Wedngsday
i sS4 3m i ranalt NEMPSS, T
| 12e7am Agrived 3t FadExioestion PR TN
~  8730i2015 - Timaday
03 om Plokad up XD
459 om Qhiprrent nlormriion ant fo FedEx H
!
- Shipment Facis ’
| Treeking TrIs4101410 Service FacEx Priveity Oveanight :
oumber o . A }
. Waight 9.5%s/0.28 2 sqraican Acuk sigeratire seauir=d ’
Deltvared TO RecaptionistFmes Dask Total pleces 4
| Toesf ahiGMONt . = o 3 93 Shipper
' wwght 35 03 e i 10482 2
¢ Packaging FodEx Znvelope Special
: handling Catvar Wegkday, Adut Signature Requirsd -
{
Fodx. =R
Asditionai nfemmiion Customar Suppert i Bollow “adSc Bl Coneia - RS
About Fadx Camest Us
Sarsce irdarasion Fraquenty Aded JDeUns
Zarvon Cuide Seard x5 WG
“Aabiie SORRErS Wrim sy
Heaiteacs Souons Call FodEx Customer Jerves 3t :
Asrospaca Soklons 1,800, GoFecEx 1,300,469 5530
Carears

. — g e -2 i

Fmﬂwmﬂﬂwwﬂb 'aﬁ«ws-zms

Giotal Hatns | 2t Vep | Inkemet Srivaey Polley | Privacy Code | Thns of s




. , - T 351‘5(‘ .
Richard L. Stacey, ISB #6800 co i SO
Jeff R. Svkes, ISB #5038 T 2T

Chad M. Nickolson, ISB #7306

McCONNELL WAGNER SYKES & STACEY <
827 East Park Boulevard, Suite 201

Boise, Idaho 83712

Telephone: 208.439.0100

Facsimile: 208.48%.011¢C
stacevigmwssiawvers.com
svkesizmwssiawvers.com
picholson@rywssiaavers.com

Attomeys For Valiant Idako, LLC

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

GENESIS GOLF BUILDERS, INC,, Case No. CV-09-1810

formerly known as
NATIONAL GOLF BUILDERS, INC,,

a Nevada corporation,
MEMORANDUM IN OPPOSITION TO
Plaintiff] NORTH IDAHO RESORTS, LLC AND

VP, INC.’S RENEWED MOTION FOR
RECONSIDERATION AND
CLARIFICATION

v

[92)

PEND OREILLE BONNER
DEVELOPMENT, LLC, |
a Nevada limited liability company; ¢f a/.,

il

Honorable Barbara A. Buchanan
Defendants.

AND RELATED COUNTER, CROSS
AND THIRD PARTY ACTIONS
PREVIOUSLY FILED HEREIN,

MEMORANDUM IN OPPOSITION TO NORTH [DAHO RESORTS, LLC AND VP, INC.’S RENEWED
VIOTION FOR RECONSIDERATION AND CLARIFICATION - Page |
141347 201 PLOWCY-2005-13 10106 26 15 Memo Cpp NIR-P Mot Reconsider.docx [~ 4



VALIANT IDAHO, LLC, |
an Idaho limited liability company,

Third Party PlaintifT,
vs.

PEND OREILLE BONNER
DEVELOPMENT HOLDINGS, INC., a

+

Nevada corporation; e al., ;

Third Party Defendants. |

COMES NOW, Valiant Idaho, LLC {Vaiant™) by and through i*s5 ¢

AT~ 17 R4z N=rl A [+ - TI T g gyttt i+ A v 3~ 5
MczConnell Wagner Svkes and Stacey, PLLC, and submits its Memorandur

Nortk Idaho Rssorts, LLC ("NIR”) and VP, Incorporated’s {“VP”} Renewed Motion for

. ] e e .
Reconsideration and Clarification.

L PROCEDURAL HISTORY

Valiant Idako, LLC’s Motion for Summary Judgment Against JY, L.L.C., North Idaho

. T Ve T . ; FEET ATAF A was Blad Tamg=es 20 3013 £ P
Rzsorts, LLC, and VP, Incorperated ("SJ Motion™) was filed on January 20, 2013, Defendants

~ E E - 3 : .y e SR 5 I
{ ed’s Memorandum in Opposition to Valiant Idahe,

North Idahe Rescorts, LLC and VP Incorporated™s M

i

IS P : 1 -0t
5. On March 18, 2815 the

015 issued its Memorandurm

Court heard oral argument on the SJ M
= : 13 T Mo A in A S, P S A v 9
Decision & Order Granting Valiant Idako, LLC’s Motion for Summary judgment Against TV,

- T < ] M P 3 + 3 £+ E H - Ny A . £ : H
LLC, North Idaho Resorts, LLC and VP, Incorperated ("Memo. Decision™. On April 25, 2013,

Motis

Nortz Idahe Resorts, LLC ("NIR™ and VP, Incorporated (“VP”) filed a Motion for

N

- A .~ 7 <3 ; Py P gt NI Asi ™ Tea T an = S F Py P
Reconsideration and Clarification {"Reconsideration Motion™). Tie Eeconsideration Mcotion was

. oo
cot noticeaq for nearnng.

MEMORANDUM IN OPPOSITION TO NORTH IDAHO RESORTS, LLC AND VP, INC’SRENEWED
MOTION FOR RECONSIDERATION AND CLARIFICATION - Pagz 2

F-2009-13106.26.1 5 Memo Cop NIR-YP Mot Reconsider.docx

I
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— sudgment out netlater than fourteer {14) days affer the entry o

On May 20, 2015, Valiant filed its Motion for Entry of Final Judgment (“Final Judgment

Moticn”) and supporting declarations. The Final Judgment Motion requested, in part, that the

Court enter a final judgment which specifies the real property subject to foreclos
Valiant’s senior mortgages. The Final Judgment Motion was noticed for hearing on June 1
— tweniy eight (28 days after that motion was filed and served on NIR and VP. Having not

responded to Valiant’ Final Judgment Motion, and just two days before th

NiRand VP il

nd a supporting memorandum. The Renewed ]

ia 6?1 Aagrmintinr AT orty saz-v; Cct 1o Yalt +75 imtaragt o t o 1g 2111 igQie
12gas descripion o1 r=al PIOpCILyY suliecy 1o vadant s iDISTest, Cigdim 13t thers i3 a Qah,‘ < 1Ssue
~f o4 syt ot~ {1 - I 1 N7 T I ~am = T T v aatigtian
of material fact as to {1} whether the 2007 R.E. Loan and Pensco Note were satisfied

it T mo—ma Damoes . £ o -~ PN - 3o il
whether R.E. Leoans, Pensco and MFOR wers good faith encumbrancers, seeks clarification

t~y wmiimathae Fy
(293 ‘I"‘_».L.s.u .“e A

e A animigqkia 3 S RV 1ot 2 rivr
S4aseimet 8nd egul itable servitudes claims survived

e e s . B
» the Court clarifying whether it intende

iar: does pot 0B

the balance of the

IaA Aac Pl ia P o = that tha Ayt Lo o
danizd as the Memo, Decision demorsirates that the Cowrt viewed the 2

and correctly applied applicable law.

1I. STANDARD OF REVIEW

]

3B} permits a part

Idahe Rule of Civil Procedurs ("Ru

- AEF ety mtast pe - o~ : . .
T Of any Inisriocutory orders of e trigl court ..,

. .
- I PR
TSCCSigerail

5
1 - yes 1 3 PR

T 1 i 17 ", P i Hooroer

WITE int i Keai f3igie

g PR S . JP . y~— £1, . ~
for reconsideration i3 to reexamine the correciness of an or

MEMORANDLUM IN OPPOSITION TO NORTH IDAHO RESORTS, LLC AND VP, INCS RENEWED
MOTIONFOR RE CGiVSEDVR%T’i)N %ND CLARIFICATION - Page 3
5081
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II1. RESPONSE ARGUMENT

1. The Court’s Memorandum Decision Established the Seniority of Valiant’s right, title
and interest as to NIR and VP but did not establish the legal description of the

property subject to foreclosure and sale,

Decision was irncorrectly decided because it
d interest but that the legal description

n did not match the legal descriptions

-

Valiant's complaint. Memorandum iz Support of Renewzd Motion for

of the property identifisd in

E YL e D TYT P T :
Memo 7y at 3. NIR and VP’s argument

i~4

n incorrectly determined the specific real property subject ic

vt r-" k= St R 5 Dy

~ala s T PO S SR | [ S S Y | - g LT

foreclosure and sals. This argument is frivoicus as it is with law or fact. Valiani's SJ
L LSS5 U U I SN S ~ ~ tm T niiaee tas - -
Motion specifically sough:r “a judgment that the mortgages assigned o Vailant by R.E. Loamns,
AR T T fand -

0% LLC intersst

. 3. Additionally, the Memo. Decision addressed the

e crmanticra ampatty tha lagn! Aa N - ~
party’s respective priority but did not specify the lega! description of the real property subject o
Va I U S A it~ ,\ro-,!,aﬂg Ao o -
¥ A.131%0 S Llsh- SR ROJ RSS0F LU S F L £ ar| men. 1)

b - At Flaa th - NA ~timrm wrme £ od moaelo i > ol ~d P
demonstratad by the fact that the Renewsad Motion was fiied nearly a month affer Valiant filed its
- 7~ rin +Ag o ich . i PY gl £ 41 1
Final Judgmen: Mbotior which specificaly sought to estabiish the legal description of the real
proverty subject 12 Valiant's senior mortgages and subj to osure and sale
TURCILY dudinei i Saidiiae el 1L Ede o 5a \...Uv <t 1C 1orec: &,‘ >Aie
Given the language of the SJ Motion, the Memc. Decisicn and the Final Judgrment Motion,

111111 P Tate 1iat tha ] Qv i g £ ¢
usiy that the Memo. Decision did ao# establish the legal description of the

ich Vaiantentitied to foreciose and sell. As such, there is nothing in the Mamo.

Tl P07 AVl e

i - - PP PR R T it e Tl AL .
Decision on this peint for the Court 1o reconsider. Furthermore, this objection is moot given

MEMORANDUM IN OPPOSITION TO VORTH IDAHO RESORTS, LLC AND VP, INC.S RENEWED
MOTION FOR RECONSIDERATION AND CLARIFICATION - Page §
1347 200 PLOWCY-2009-131406.256.13 Meme Cpp MIR-V2 Mot Reconsider docx
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%

and VP failure to respond to the Final Judgment Motion and the Court’s June 23,

ant

Memorandum Decision and Order Granting Motion for Entry of Final Judgment.

2. The Court correctly viewed the admissible evidence provided to the Court in the light
most favorable fto NIR and VP and correctly concluded that no genuine issue of
material fact existed as to the satisfaction of the 2007 R.E. Loan and Pensce Note,

NIR and VP claim thar the Court erred in fnding that the 2007 RE Loan (Loan No. PO09SS)

6 had not beer: satisfied or reieased. Renewed Motion Memo.

)

nd the Pensco Loan (Loan No. PCIO

f= X84

ar4, (NIR and VP do nor assert this same error with respect to the MFC8 Loan.} This argument

-
1s base pit ,
s+af foe e IR N ~ars xret A ey 1 3 o B

statercent from in connection with the MFOR Note and Mortgage which was attached to the “Berry

ffidavit filed August 12, 2013, Exhibit A 74 This claim is without merit,

TN - H - 1 s .
Tke [daho Supreme Court rscently reiterated what a

withstand summary judgment:

B S
Affidavits

missiole

S Tate ("'\1- Q

submitied iz support of or in opposition t° a motion for summary judgment must be adn

Pord

P . o1
;s ramnireyg tnate
i’ IV‘M‘M‘ v Ll

urnder the Idaho Rules of Evidence.” /4. at *4 ¢citing LR.C.P. 55(z}. Ru
Supporting and CPDC'S‘L.g affidaviis shall be made on personal
knowledge, skall set forth such facts as would be admissible in
evidence, and shall show affirmatively that the affiant is competent

nf

to testify to the masiters stated therein. S-voro or certified copies of
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all papers or parts thersof referred to in an affidavit shall be attached
thereto or served therewith.

mphasis added.) “*The admissibility of the evidence contained in affidaviis and depositions in

ik

=
(=

opposition to a motion for sumunary judgment is a thresheld question to be

support of or in

- - ! Lot amam It o T H 1 3 H 1 fFa- o y §
answerad before applying the liberal construction and reasonabie inferences rule to determine

177 Holdaway at *4 guoting

; +h R O B I A e
7 e required oundalion ic

demonsirate that Mr. Berry is competen: 1o testify to the ciosing statement, 7. ¢ he has no perscoal

QEenonsTate h-

JE - PR Al thn 1, ~ afgr < 17t} 3
knowisdge regarding the closing statement, 115 autherts

accurats copy of any loan that was actually closex

Zow s s

[ .4 Al g wmm ~ = £3 TR T Anma N AF Y e
any question of fact in this matter as to whether the 2007 RE Loans Note and Mort

Pensco Note were satisfled.

1
Urinermiey 3. Valiant

was The cusipdian and member of

1 o~ - .
Fy= +h T aorenits
Or 1€ [nanging aSpelis O

FRw S

made by POBD toward the 2007 §

Reeves testified that, under the 20C7 RE Loans Note and Mortgage, POBD owes Valiant

testified that, under the Pensce Note, POBD

Yiill

~ares aliaer T rast o 2: 99 13 & 15, The cloging statamens ralad or by
OWES v 2.1anl 54, ;,x.w interest. F ar ¥ P a2 i2. L0 CIUELNE 38l ISasd O O

T I e o g gl haca Faofs A valc rragtiem F iq
NIR and VP iz 3o way chaliengss these facts or raise a question of fact. Thers is nc

£ +L -7 ’_’3 Sad o : Y. + ] 1 vl
from iosing statsment that the loan actualiy closed or thar it relates in any

P .“e CLOSI LolliGiil LiiaL ol
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Loans Note and Mortgage or the Pensco Note. It would stand to reason that, bad the lcan closed

as asserted by NIR and VP, documents would exist in which the 2007 RE Loans Note and Pensco

Notz were satisfied and the mortgages wers released of record (similar to the release of the

2008 RE Loans Morigags). Nc such documents were presentzd to this Court. NIR and VP simply

=

[\

rmake an unsupported argument in an atempt [0 raise a2 question of fact whick has ro basis in

the factual recerd.

1= and VP s claim thar the 2207 RE Loan and Fansco Note have been satisfiad

- .
Ther=fors,

i) .- = 4 I - - e - o~ e g Y e X P Y
are without merit and do not r the Court to reconsider its Memoe, Decision.

3. NIR’sclxim thz: thzre is a genuinz issue of material fact as to whethzr R E. Loans,

Pensco or MFG8 werz good faith encumbrancers is a red-herring given that NIR’s
vendors lizn has bezn paid and is of no value.

~

nsider its Meamo.

"

15 1
vt B T
Jurt dil oot agdas

[¢]
M

- . e .
led against NIR's irrerest.

o Agresment executed and recorded on Marchk

AN Liiwiiy

4

v AN TR ~igT + - e - Ji
Thus, NIR claim that evenis after that Subordination Agreement

- 2

P .
Ex. 11, filsdon January 25,

L T ocrita, 3 rapmrdad
was exscuted and recorded

P T T - ot : T - | A o <= W VY <
Szcond, NIR's argument that R.E. Loans, ME38 or Penscc weres not good faith

<
24 o 'Jﬂ-r =
whe YLAGRAL O

sncumbrancers presunie that NIR's
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lien has been adjudicated as paid and of no value — meaning that NIR has no interest in the property

at issue in this suit. On June 3, 2014, Judge Griffin in Union Bank, NA. v. Pend Oreille Bonner

Development, LLC, er af, Bonner Cournty Case No. CV 2011-135 (“Union BanX”) addressed

NIR’s aileged vendor’s lien created by the June 15, 2006 Memorandum of Sale [Sykes Dec. at

10} and issued Findings which provided:

hy
i

¥

if NIR had a vendor’s lier it would only be for so much of the
purc:}" se price as remains unpaid and unsecursd otherwise thar by
the pers sonal obiigatior of POBD. NIR has received al! of the benefit
of its deal with POBD except a share of future bulk sales or its share
of revermes iz excess of $85,00C,000.0C. NIR was paid
4,75C,000.00 at cias:’ng, was paid an additional nots of
approximately $§560,00C.0C, and POBD assumead both the RE Loans

and J¥, LLC loans.

Y

e

sales or revenues in excess of

The possibility of futurs b

$82.0C0,000.0C is unkeown and copen r\ speculation. NIR may or
mayv ot be due additional monies fror POBD in the future, b *i\?IR
has resceived all of the moniss g»a...::ee:i 1o 1t based upor the

guisition of Trestie Creek by POBD.

acqgul

1iwr ~ 3
oliaterally estopped

W
Z,
=
b
.
wn

[¥]

- : +Tat 12 Iy ., r ~ftame 124 T4l 1y
from re-litigating that issue. Rodriguez v. Department of Correciions, 135 Idanc 55 (2001
Tl e oo 5 - 1 anl L 5y £ 41 IJTIR 3= = <7
Third, assuming for the saks ofargument that NIR is not collateraliy estopped by the Union
gl mama NTD fhitad e cavs oA Tagt i+g 13 a2 mAt heon 3 % -
Bawrk case, NIR falled o present svidence thar iis [ien khad zot been paid. Vallam presented

that NIR’s liern had been paid in fil. To survive summary judgment, NIR

: o g J ~ . M A ovim ey e N A ~
wWas rquﬁfed e pl‘eseu. gvigdencs o the CoLTrary. NO )L.CL‘ ./“.‘er’ce was LAt: d Ced TE@Z‘?Z‘D T
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NIR’s claim based on the vendor’s lien was properly found to be junior to Valiant's right, title and

interest.
Fourth, contrary to NIR’s assertion, the Court did not fal to address NIR’s claim regarding

Mr. Ng’s actual knowledge., The Court heid that NIR and VP failed tc create a genuine issue o

.
Pl Ng 1 =

fact “that each of these trarsactions was entered into in good faith and for value.” Memo

materia. fact “that 2ach

’s alieged actual knowledge

5:“
B
Z
uq.

Thaus, the Court addressed NIR’s claims that

Pt

ratz actual knowledgs on the

3 = £l - PR +la 5+
becausz NIR and VP failed to present evidence that

7 1 ofem Y
f R1a0 800 baa 3/

CL.L.C., Norz idake Resorts, LLC and

1 79013 p~rootad EN
A4 T oo a o
=+, LU 12, creaed 2 2ol

Ty o s
T A —; tmtarmdad + A o 3 ™ 1yt o =
X0 imienGed 1o 2Xaculz a arial rofgase, o

~ . E ) ~raQ ATirava Fmagr N
t whether Bammey Ng was aware that N

iy
Ui
b
&)
v

4

r
admitied the sxistence

it
. . - Py A : . - - e 3 £ 7 B ~F I
Real Property Purchase and Sals Agrsement and Partial Termication of Memoerandum of Real
- - s Sala 3 HBgrtial
Property Purchase and Sais Agrsements "Partial

&-v‘y

and March 1

ot A ~ aa allac £, -
demcnstirates cone of these alleged facts.

2. cormtains nc information that

wtS JOLS Y

£ ag~h ;—\1-«_,.

r. N2 was the manager of each entity.

wars
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as to these alleged facts. Speculation does not create a genuine issue of material fact. Pena v

Minidoka Co., 133 Idaho 222, 225, 984 P.2d 710, 713 (1999) (“The non-moving party’s case, ...,

must be anchored in something more than speculation, and a mere scintilla of evidence is not

3

encugh to create a genuine issue of act.”),

Regarding the Partial

Mr. VillellI claims that he exacuted the “partial release”™ at the request of Charles Rzeves — a

N Do v

member of POBD —not Mr. Ng. Vilielli Decl. at Mr. Viiielll states that “due 10 an oversight”

posi=tes kel

7 3r 111al'i%c daclaration o coniains heahitals ro taghH AsrmArgrratieg th A 2
: Lo¥ @il 5 QeCIAraiionl CONAInsS aosSiuidiy o tastin oy GOIONSIIAlIng nat Vi Ng was a

212 A e b emia Fiat A\ S
il o GETDOTIETALS 1ngL viT

a gy Syt T v
GIa0on oonanss

.'.\"" o~
24 16 wWhac

: lots would be, or would not be,

; - I s —— gt A Nig wrac awrar - 11 el ol
contairs no testimony that would demonstrate that Mr. Ng was aware that an alleged oversight

1. Pm o [ - Tl . 5 Purchase an P
uhed in some [ofs not teing exciuded fom the Purchase and |

Sez generaily id.

By [Sgn p + -+ o Troe T T
ing evidernce that demonsirates, NIR and VP atiempts to use Mr, Ng's

i

5 aileged failure to assert

851/42B..

MEMORANDLM IN OPPOSITION TO NORTH IDAHO RESORTS, LLC AND VP, INCS RENEWED
MOTION FPOR RECONSIDERATION AND CLARIFICATION - Pags 11
(21347 26 PLDMCY-20609- 13 15306 25. 5 Memc Tpp NIR-VE Mot Reconsider. docx

2814




“[A]n adoptive admission is ‘offered against a party” and is “a statement of which the part

has manifested an adoption or belief in its truth.”” Srare v. Moses, 156 Idahc 855, 863, 332 P.3d

767, 777 (2014) quoting LR.E. 801{dx2}B). The party contending an adoption was made has the

1

burden of proving that the adoption was intended. Moses, 156 Idahe at 855, 332 P.3d at 777.

“Whern a staternent is offersd as an adoptive admission, the primary
inquiry s whether the statement was such that under Lhe CirouEmstances,
an imuoeent defendant would normally be tmduced to respond. and

whether thers are sufficient foundational facts f; m Wu-c}‘ the jury couid

J,A .

infer that the defendant heard. understood, and acquiesced in the
statement.”
~11 Siyrs orrom 1272 TAzhe 131 155 RI2 D 241224 373G ((+ 2 GOy ran
I3, guoting Sizre v. MNgroen, 122 Idahe 151, 156, 832 P.2d 324, 329 (Ct. App. 1992;. Silence can
be an adoptive adirission when the propenent demonsirates that:

“afailure o respond is so m_uah:a_ that it supports the inference thas
the party acguissced in statement.”” [Vazguez v. Lopez-Rosario, 134
F3d423, 351" Cir. 1 i "ﬂcsar,‘;z .. Children's fed
Crr,811F.2d 18,24 ¢ fing J. W =’-**e;: & M.
“Weinstein's Evidence § 801{dx(2) ;‘(Eﬁ*g_;xj at 85 1 -202 n.i5{198
making the evaluation, the frial judge considers tuC naturs of the
statement, the identity of the person offering the testimony, the identity
of the maker of the statementi, the comtext, and whether the

ﬁmﬂlﬂ‘ show that the lack of a denial is 5o unnatural

2 L
MeprotiA TS greags O
CIrCUInSanceis as 2

o

as toc support ar inference that the undenied statement was true.

declaration falls woeluls;
was an adoptive admission. The

— - <% A A i A
made to Mr. Ng whizh one wouid expect M.

tha* wol

any Svi idence that v

“As bub;, sunymary j’zdg:“}ei:t Wwas, an d b appro “;r,a
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4. VP’s claims of prescriptive easement and equitabie servitudes were addressed in
Valiant’s SJ Motion.

(U354

VP argues that the SJ Motion did not address VP’s claims of prescriptive easement and

equitable servitude. This argument is meritless.

3% B + o+l oo o : B AP DA a,
a judgment that the morigages assigned 1o Valiant ... ars

S&nIoY

onal intersst in land while an

erest annexed 1o possession of the dominant ienement).
sex See West Wood fnvesimenis, Inc. v. dcord, 147 Idahe 735, 106 P34
(2004, Since Valiant scught a judgmen: that its rig
all intersst ciaimed by VP, Its summary judgment encompassed VP's claims of preseripiive

ﬂ"l anryrt a’n’a I
ke whgmaWAUIT IR

Isrecver, VP argument that Its claixs «

) v ) a1

ever amemrpt o sstablish these
g 2 LAy ~F Des

asement. Backstead v, Price,

= arrmim VD sxroo - . Ao~ Haogass =
As s S, ¥ P Was :’8‘.};.&'?:1 e "'1‘335-;: SYIJenCe, oot mere a‘;egailoxb,

e

it acguired a prescriptive sasement. at it acquirsd
- 1. s 4 o~ e . <
casement against the ed by Valiant or when the prescriptive

o~ o~ Ao oot Y-S
i' AT a3 10 [P SXISwencee oL 2

b T PR § - S i
were acquirsd, VP failed 1o creais 2

< - e am
35\“{3& 7o CA3TILEE.

Likewise, VP has

,,,\ f‘?R
3L

P
Forvo sivppomr e
nvesimenis, 72¢C., 1-;; das
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allegations, of its right to an equitable servitude. By failing to offer any evidence that it has a right

of equitable servitude against the propertiss being foreclosed by Valiant or when the equitable

servitude arose, VP failed to create a genuine issue of material fact as to its right to an eq
=3 = 1

servitude.

Valiant’s 87 Motion encompassed VP’'s claims of prescriptive sasement and eqg
servitude and the Memo. Decision properly determined that, if these interest’s exist, such interssis
ares junior t¢ Valiant’s rigit, title and interest.

IV. REQUEST FORATTORNEY FEES

Rule that any pleading, motion or other paper be “well grounded in: fact

and ... warranted by existing law or a good faith argument for the extension, medification, or

ol
&
foV)
[/

= v AT aviotirT b bat 1T 1o AT 1T
2 }';;)3; O1 SXasting 1331 1T 15 o 14T

Asdermonstrated, NIR

ai a*gﬂr,e:ﬂ

VP’'s Renewsed Motion

o ~
wiension, mod

@

1 ANTD g UD + o fer Aot mrs tlany o
NiR and VP to improperly delay the rzsolut

| RSN R ST, B,
£

“alignt reguests that the Court order NIE, VP and their counse

the cost of this Hitigation. Assuch, V sguasts th
aliorTney d Meotion.
V. CONCLUSION
For the reasons set forth above, Valiant Idahe, LLC respecifully requests that North [dake
Resors, LLC and VP, Incorporated’s Renewsd Motion for Reconsideration and Clarificar
DENIED. Vallant Idahe, LLC also request that North Idahe Resort, LLC, VP, Incorporated anc
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their counsel, Susan P. Waeks, be ordered to pay £

-~

$L0

Idakr

and was brough for the improper purposes of del
cost of this litigation.
DATED this 35% day of June 2015.

MzCO

BY:

LLC in defending the present motion as it has po factual support, it is

the attorney fzes and costs incurred by Valiant
without basis in law
ation and needlessly increasing the

aving this litig
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Richard L. Stacey, ISB #5806

eff R. Sykes, ISB #3058
Chad M. Nickoison, ISB #7506
McCONNELL WAGNER SYKES & STA!
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Attorneys For Valiant Idaho, LLC

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT

OF THE STATE OF IDAHO,

GENESIS GOLF BUILDERS, INC,,
formerly known as

NATIONAL GOLF BUILDERS, INC,,
a Nevada corporation,

vS.
PEND OREILLE BONNER
DEVELOPMENT, LLC,
a Nevada limited liability company; 7 2/,

Defendants,

AND RELATED COUNTER, CROSS
AND THIRD PARTY ACTIONS
PREVIOUSLY FILED HEREIN.

MEMORANDTM IN OPPOSITION TO JV L.LL.COS MOTION TO ALTER, AMEND AND TO
REL@VSIDER THE COU nl s “L*_}IJRA\‘_D{ M DETISION AND DRDOER FILED 434287 I
3 Memo Cpp i vict Reconsider docx
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IN AND FORTHE COUNTY OF BONNER

Case No. CV-09-1810

MEMORANDUM IN OPPOSITION TO
JV LL.C’S MOTION TO ALTER,
AMEND AND TO RECONSIDER THE
COURT’S MEMORANDUM DECISION
AND ORDER FILED 4/14/2015

Honorable Barbara A. Buchanan



VALIANT IDAHO, LLC,
an Idaho limited liability company,

Third Party Plaintiff,

¥S.

PEND OREILLE BONNER
DEVELOPMENT HOLDINGS, INC., a2
Nevada corporation; ef a/.,

Third Party Defendants.

COMES NOW, Valiant Idahe, LLC

1=
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McConnell Wagner Sykes and Stacey, PLLC, and submits s Memorandum in Qppuaﬁl?ﬁ oJY
3 o - - el des U T L S "
1L.1L.C s Motion to Alter, Amend and (o Reconsider the Court’s Memorandum Decision and Order

L PROCEDURAL HISTORY
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Order filed 47142013 (“Reconsideration Motion™) was filed on April 28, 2013, The

AV S

Reconsideration Motion purperts to be made pursuant to Idabo Rules of Civil Procedure

11{ax2xB; and 52{b}.

v submitied for the Court’s consideration. JV

d law Norhas JV offered a coherent explanation

2 1t

s rehashes the arguments i

as to - inccrrect. Imsiead, JV sim

| . Aaad ar alaged $FfaAte’ 4 1., P
previousiy mede based on alisged “facts” it contends ars in the reeord.

R it
7 Subrmits

s AA L & Lty gt o- L - #h - o A
he Memo. Decision demmornstrates that the Cour viewed the evidence in LaC 2pPpropTiaie lignt and

pam o gt ta

Jicakie law,
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1. Jv7s Rulz 111a;(2;(B; moticn should be dewnied because the Court correct.
determined that no genuing issue of material fact exists regarding whethzr V a!za;*;; s
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Despite asking the Court to reconsider its Memo. Decision, JV has not provided the Court

with new evidencs, or pointed the Court to svidence that the Court allegedly overlooked. Nor has

JV provided the Court with new law which renders the Memo. Decision incerrect. As such, JV

i.e. it rehashes arguments previcusly

o

ds that the Court’s Memeo. Decision

r the Court. While Rule 11{(a¥2,(B; permits JV to ask for reconsideration

A s ead A byt
ade ang 1ojeCitt oY o2 L our

denizsd as the Court’s M=mo.

without introduction of new evidencse

orrectly applied legal

:
[y}

Decision viewed the evidence in the
principlss o

a. The Court’s Memo. Decision established the senioritv of Valiant's interesis.

TN e i AL [ . < £ 41 A . ;.
S first ochiector”™ is 10 Iscinotz one on page two of the Memo. Decision
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ription of the property. Recon tior
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priority, not to the legal description of the real property Valiant’s is entitled to foreclose and sell.’

¢ 17. Thus, J'V's first objectior. is without merit and should be overruled.

JV’s also raises an objection that counsel for Valiant, Jeffrev R. Sykss, was a witness as tc
the description of the real property which is subizsct to foreciosure and sale. Again, this objection

T the scope of both Vali:

]

R 3 am A ooz -
miounded and shows a misundersianding of

Mermco, Decision. As discussed above, th

'
Tydomm RSN Y sl AT T - T - e e o T3t S A A g e
Judgment and the Declaration of C. Dean Shafer in Support of Valiant Idahe, LLC’s Motion for
A el s i . 11en T 3 .
ang the Court’s Memorandum Decisicn and Grder
Jmal T 4 amtaw - Tye ~2 31T AL qyanl T2 PRI
‘inal Judgmen?, entersd on June 23, 22135, As such, JY7s objection

54‘
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The Court correctlv viewed the admissible evidence provided to the Court in
the lichf mest favorable to JV. L.L.C. and correctly coacluded that no genuine
issue of material fact existed as to the seniority of Valiant Idahe, LLC’s right.
title and interesi.

b.
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e ey tem o e e = P
Ne3C Ci3170S8 are Wilaous merit,

r the Court utilized the Stipulation to Enwy of Judgment Against

i

Perd Orzille Booner Development, LLC {“Stipulatior for Entry of Judgment™) to decide facts and

Lol Lwia

cific obiection is that the Stipulation for Eniry of Judgment and

s
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conclusions against JV. JV’s specific odjection
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for Entry of Judgment and corresponding order were the amounts owed to Valiant under the 2007

R.E. Loans Note/Mortgage, the Pensco Note and the MF08 Note. Memo. Decisionatp. 497, p.
5911 and p. 6 §15. The amnount of debt owed to Valiant by Pend Oreilie Bonner Development,

LLC [*POBD™) is not a fact that involves JV. More importantiy, the Court did not use the

for Enitry of Judgment to determine the seniority of Valiant’s inferssts over JV. The

ESPU | £
Stpulation for

Entry of Judgment wers used t¢ determine the amount owed to Valiant. Thersfore

ilba

™ 1 ~ S ) ;. i = =14
J37s objection is without merit and should be cverruled.

Likewise, IV s assertion that the Court did not consider it

S Court recently reiterated what a non-moving party mus® do to withstand

— v 3
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Lo iZane o —-é}fi.'v.g.‘.\e oL 1288 ciigraied
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nials of that party's pieadings, but the
e, by affidavits or as otherwise provided in this rulz,
ecific facts showing that thers is 2 genuine issue for
6{:}. Therefore, “the nonmoving party must s"bmz'é
conclusory assertions that an issue of material fac
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Broulim s Supermariker, 2015 WL 2412185 ar *¥2

“Arfdaviss submitted in support of or in opposition to 2 motion for summary judgment must be
admissible under the Idahe Rules of Evidence.” /4. at *4 citing IR.C.P 55{2} Rule 55(¢) requirss

and opposing affidavits shall be made on personal

ge, shall set forth such facts as would be admissible in

~ evidence, and shall show affirmatively that the affiant is competent
to tzstify to t}:e mattzrs stated therein. ch*'ﬁ or :ertmed copies of
ali papers or parts thereof referred to in an affidavit shall be attached
thereto or servad therewith
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(Emphasis added.) ““The admissibility of the evidence contained in affidavits and depositions in

suppert of or in opposition t© a motien for summary judgment is a threshold question to be

1

answerzsd before applying the liberal construction and reasonable inferences rule to determine

1‘«—7

sufficient to create a genuine issue for trial.”” Holdaway at ¥4 guoting
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aho 10,13, 175 P.3d 172, 175 (2007).

s that the mortzages assigned to Valiant have been satisfied or released. However,
submited iz support of this aliegation. JV first attempts to rely on Judze

IO s, P4 M ~oT ~ - 3 77
Griffin’s decision in the case styled [

201

27 ai., Borner County Case Ne. CV-201

[, hanlac Trac fu FomFm Lo ~
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Creek Property — property not at issue in this suit — was senior to that of
o T ~ Aiael Sho Sed «t § eactia i 1 0 T,

20,2013, R.E. Loans disciaimed its interest in Trestie Creek — nearly nine

Griffin presided over a trial between

A PEe1

+ Sy

ni to dete: e priority of those two party’s right, title and interest in the Trestie

fndings on which J attermpis to rely. Since R.E. Loans (1) disclaimed its interest long before the

- witk respect to the Trestie Creek Property and (2) did not participats in

e priority witkre

ot provide R.E. Loans a fuil
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of whether POBD paid R.E. Loans in full. Ticor Title Co. v. Stanion, 144 Idaho 119, 123 (2007)

¢t WSIS

Morsover, Judge Griffin, iz his findings, does not set forth which obligations, if any, whic

paid by POBD to R.E. Loans. Assuck, Ju sriffin’s findings are not admissible evidence as to

Valiant’s priority.

J¥ alsc claims that varicus closing statements created a genuine issue of material factastc

whether Valiant’s mortgages have pesn paid off and whether any money was disbursed under the

ng statements relied upon were attached as Exhibits “D”, “G” and “H” to

(o

MEC8 Loan. The ¢k

» the Idake

. - 3 A piao = S = qtg~t ~ ~ 1nra ; . £ . gy
Supreme Court held that documents attachad ic a2 memorandum were not a part of the summary

judgmentrecord. 118 Idaho 812,821, 83C P23 i6 035 (1990}, In that case, Coeur "Alene

1 sought o recover from First Mational Bank of North Idahe (FNB™) morey

; Liwwens fwi dasRil

Id. at 815-816, 80C P.2d at

deposited by CDA’s agent into the agent’s persoral account at FNB.
1023-1G30. FNB moved for summary judgment. /4. at 8165, 80C P.2d at 1038, The tial court

held that FNB had no actual knowledge that the agen: was commi

i balldl

-

N A T QAT m tra <ralia £ A e . *a 1 ~ T i Iy 2
obligations by depositing cascks payadble to CDA Inthe agent’s perscnal account. /4. CDA argued

~

. T T. -~ ﬁ Fa¥al ~ 3 o
gwsd to FNB. /7 at 820, B30 P2d &

deposits 1¢ maks

~Igq

A o . -
1034, Iarsiecting this ciaim, the [dano §

upreme Court held:

oy 151 Ang = ¢} 4 £ P
. the record pr°serzt,i to the trial court at the time of the hearing
on FNB's motion for 5’-.2:1"5:’1&?}:’_% o zvidence

e of

to raise ar issue as to whether [the agent] used a portion of one of
the deposits 10 maxe a payment on ore of his loans at FNB. CDA

did attach to its memorandurn in oppesition to the motion for

summary judgment documents that could be constried to create a
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genuine issue of fact as to whether [the agent] used a portion of one
of the deposits to make a payment on a personal loan he owed to
FNB. However, the documents were not presented to the trial court
by affidavit or in any other form referred to in LR.C.P. 56(c).

IZ. at 821, 800 P.2d at 1035. In this case, JV attempts to rely on Exhibits “D”, “G” and *“H”

A

attached to its Opening Memo. As these Exhibits were not attached to an affidavit or deciaration,
the Exhibits are not part of the record and therefore could not be considersd by the Court. /. arnd

Valiant anticipates that JV will argue that, because James Berry verified the Opening

ANz affGAg 1+ A1 rars £ mi3la §57a% was mat a=~3 the (Cnipt ~Aaid koo L N
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t D7, 3 and “H.” While Valiant believes such an argument fails,
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cans Nete and Morigags,
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The foregoing aside, Valiant submitted the Affidavit of Charles W. R
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whe was the custodian and member of POBD responsibie {or the financing aspec

M:. Rzeves set forth in his Affdavit all of the payments made by POB 5 oy

YIS 38
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Loans No
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pius intersst and
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p.u3 intersst under the Pensce N
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The closing statements relied on by JV in no way challenges these facts or raise a question of fact.
There is no way to tell from the closing statements that any loans actually closed or that they relate

i any way to the 2007 RE Loans Note and Mortgage. It would stand to reason that, had the loans

closed as asserted by JV, documenis would exist in which the 2007 RE Loans Note was satisfied

and the 2007 RE Loans Mortgage was rsleased of record {similar tc the release of tha

006 RE Loans Mortgage). No such documents were presented to this Court. JV simply

%

: ; Vires e
: has nc basis In reality or the

unsuppeoried arguments in an attempt (¢ raise a question of fact wk

a1l PR |
tua: record.

W

Therefors, JV's clalim that the morigages assigned to Valianthave b

1T, v ¥ ilesla.

3t 1 T4 A~ n~ reide a sia 1+ 2 T2y
are without merit and do not provide 2 basis to alter or amend the Memec. Decision,

c. Valiant teok a valid assicnment of the right. title and interests of R.E. Loans.
Pensco and MFD08 and therefore was entitled to redeem the Bonner County

Tax Deed.

w T3
Tax Desd;

tc redeem: the Bomner County

the g “alig oo ver At naid to n Tty T A ag ~T g Mma
thus, Valiant has no right to recover the amount paid to the Borner County Tax Assessor as par

: e ~E - < s
€31 1t any oL ine “;opertlea redeemed

of itz foraclosurs action. JVY claims tha: Valiant |

d thersfore. could not redeem vnder Idake law. No new svidence or author
anG, inereiore, cowmd NoL rodedin UNNGET 144anc 18w, N OEW SWIG2nCe O auine v i

support these ciaims. Nor does JV provide the Court with an expl

ERE ) < ot 1o hY et A -
on this issue. The reason for this is simple: the Memeo, Decision corrac

Decision was wrg

decided this issue.

TT Y et it ey — = -yt Az e =
JV basis its argument first on a claim that R.E. Loans was paid-cf. As previcusly

Had Y
.‘_'}‘i Y1

discussed, JV provided no evidence to support this claim and the svidence submitied
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knowledge of the affiant and the requisite foundation for such documents, these documents are not

LRl

a part of the summary judgment recerd. 118 Idaho at 821, 80C P.2d at

rzcord, they do not create

1035. More impertantiy, even if these

and accuracy of the Rademption Deed

ilie

genuine issue of material fact

[Sykes Dec., at Ex. 2].

o e e A
period after the issuance of a tax deed

[daho Code § £3-1007 expressiy

(W)

§im 2
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-~ - . 1 3 - . -
for the rsal propenty to be redesmed by the rscord owmer ora

4.4

OT Dronerty
ALty
e ”

}
ot
o
!I{
0
AN
4]

3 Qe gemt 4
anin 2TSST I

i

past due taxes. In this

Valiant had the righ

by virtue of the assignment from EE Loans.
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Likewise, as In

\ +3 +- H ~ i L SRS . 5 P = i s MO DT - el
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conclusions madz by the Court arz not ciearly erronzous.
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theds a party may challenge a final judgment. dz=isource
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332 P.3d 813, 825 (2014); PHH Mortg. Services, Corp. v. Perreirg, 146 [daho 631, 633, 20C P.3d
1180, 1184 (2009;. See also Trentadue v Intzgriny Committee, 501 F.3d 1215, 1237 (10% Cir.

2007) (kolding that Fed. R. Civ. Proc. 52:5) “applies only to cases in which a district court issues

ctual findings folicwing a trl S€2KS Srdment &1 i
factual findings foi a trial eeks amendment of find

+
S e

conclusions under Rule 52, new evidence cannof be considersd. Peorreira, 145 Idaho ar 633, 200

ot
Jred
Fomd
K
fh"

P.3d

TN +Ter o : $1 ¢ I wirmc an
JV correctly recognizes that the Memo. Decision was an
. " 13 1 -
judgzment. no appiicability to the Memo
ez wied s¢ the Court has not been reguirad to making

- i PUTUI e 1
Decisicn. Morecover, this matier has pot beez med 30 ¢

. S

v el

wie iiiiiil
I~

findings of fact and conclus

R

.

A A o 7
anc -«v::vﬂ»ugvn.b o

+ mermif the Coner o Mamo
Lot oo LOUr < aiter or amend its Mem
Decision.
T, £ d PR § S - e i oot
Even if the Court detsrmines that Rule 5 is the appropriate rule for JV to request

AAar~n .4 ey
2 Mgrmo. Decision is not

& el s
amendroznt of the M

iogwivr o e 3 T 1a 8727 FiAam 114 Aarmiad
clearly erroneous and therefore JV's Rule 525 motion sheould be denied.

I11. REQUEST FORATTORNEY FEES

iyl 117257 S-SR, R H EES S — Soxrall
Raule 11{a)(1) requires that any pleading, morion or other paper be “well
- < Ter o - N SN P S ) 1 e
and ... wartanted by 2 of a good fzith argument for the exiension,

ffact or conciusions of law are

4 3ince icnis adecisicnona Ruie 3
,-aquw.aﬁ : “Findings of far and conclus =ssary ... on decisions of motions under

MEMORANDUM IN OPPOSITION TO Jv L.L.C.’S MOTION TO ALTER, AMEND AND TO
RECO‘*J{D&R TF“ COVRT s MA‘/I DRANDUM DECISION AND URDER FILED 4142315 - Paga 14
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reversal of existing law, and that it is not interposed for any improper purpose,

or to cause unnecessary delay or neediess increase in the cost of [itigation.” As demonstrated, J'V's

econsideration Motion is not grounded in fact, let alone “well grounded.” Likewise, J¥V's

Reconsideration Motion has o support iz existing law and does not ¢contain a good faith argumer

ication Of reversa. of The Dresent motion i3 yet

for the extensisn, mod

attempt by J¥ to impre gatior and needlsss increase the cost

-~ = . - v ot fims tlan T~ P 3 iva e
. As such, Valiant requests that the Cowrt order JV azd its counsel

of th

Valiant’s 2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 30" day of June 2015, a true and corrsct copy of the

foregoing document was served by the method indicated below upon the following party(ies):

Telephone:

Bruce A. Anderson, Esq.

Elsaesser Jarzabek Anderson Elliott &
MacDonald, Chid

320 East Neider Avenue,

Coeur d” Alene, Idahc 8381

208.667.2950

f‘ac*imﬁﬂ' 208.667.2155

! For Jacobson, Lazar and Sage Holdings

P
b;xte 144

Counse

[ ¥1 U.S Mail
{ ] Hand Deliversed
[ ] Facsimile
[ ] Ovemnight Mail
[ ] Electronic Mail

3

bruceadZeiame.con

Brent C . Featheisf:au, Esg.

F =a;::e:s;on Law Firm, Chid
13 South Second Averue
S: ':“pem-,I 0o 838564
Telephone: 208.253.685¢6

) -

v'] U.S. Mail
] Hand Delivered
1 Facsimile
] Overnight Mail
} Electronic Mail

e R I e -

Facsimil le: 208.263.0400 e s
Counsel For Pensco/Moriguzz Fund =L RIS o0
Gary A. Finney, Esq. ([ ] U.S Mail
Finney Finney & Finnev, P.A. { ] Hand Deliversd
127 East Lake Street, 17 [ ] Facsimile
Sandpoint, Idaho 83864 [ ¥1 Overnight Mail
Telephone: 208.263.7712 { ] Eiectronic Mail
Facsimile: 208.263.8211 e e S :
Counsel For J }, ILC FEANIINAS VYL RNV iAW, 23T
D. Toby McLaughlir, Esg [ ¥1 U.S Mail
Berg & McLaughlin [ ] Hand Deliversd
414 Church Sireet, Suite 203 [ ] Facsimils
Sandpoeint, I[daho 83844 [ ] OvemightMail
Tv-vpnenp 208.263.4743 { ] Electronic Mail
Facsimile: 208.283.7557 o
Counsel For Idaho Clubk HOA Pankandle Mngmn: toby gsandpointiaw.com

an P, v" eeks, Esqg.
J ames, ¥ . & Weaeks, PA
16;“ L iC0O “’ \?‘Ja"
Coeur 4’ Alene, Idaho 83814
Taisphone: 208.667.0633
Facsimile: 2{?8 564.1684

Counsel For i”&’)‘f&"“’lﬁii Nowrenr Idaho Kesoris

[ ] US Mail

[ ] Hand Deliversd
[ 1 Facsimile

[ ¥1 Overnight Mai
' 1 Electronic Mail

SWREKSZ vislaw . get

MEMORANDUM IN OPPOSITION TOJV L.L.CS MOTION TO ALTER, AMEND AND TO

RECONSIDERTHE C O?‘RT*’K.N{"WIQPANﬂT'—‘,i

34T 200PLE

YECISIO

DMTY.2008-13.0\6.24. 1 3 Memo Tpp 7 Mot Reconsider.docx

N AND ORDER FILED 4142915 - Paze 18




W ith tac copies vig Federal Express to:

Honorable Barbara A. Buchanan
Judge of the First Judicia: District
Bonner County Courthouse

215 South First Avenue
Sandpoint, Idaho 83854

MEMORANDUM IN OPPOSITION TO JV L.L.C.’S MOTION TO ALTER, AMEND AND TO
M DECISION aAND ORDER FILED 4142615 - Page 17

zconsider, dcex
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B7/86/2015 21:42 2a85548” 1 Jrile
Susan P. Weeks, ISB No. 4233 I A SR
JAMES, VERNON & WEEKS, PA —
15626 Lincoln Way R o) ARSI
Coeur I'Alene, Idahe 83814 :
Telephone: (208} 667-0633 — T TR

Facsimile: (208 664-1634
swzeksFjvwlaw.net

Atiorneys for Defendants North Idabo Resorts. LLC and VP, Incorporated

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHD, IN AND FOR THE COUNTY OF BONNER

GENESIS GOLF BUILDERS, INC., formerly’
kngwn as NATIONAL GOLF BUILDERS. Case No. CV-2009-01819

INC., a Nevada corporaiion,

r‘w

aintiff
. REPLY MEMORANDUM IN SUPPORT OF
. RENEWED MOTION FOR
RECONSIDERATION AND
CLARIFICATION

<
Wi

END OREILLE BONNER
DE‘,"“ OPMENT, LLC, 2 Nevada Iimited

“ability company: et al,

I

Defendants.

AND RELATED COUNTER, CROSS
AND THIRD PARTY ACTIONS
PRE¥IOUSLY FILED HEREIN

North Idahe Resors, LLC (NIR) and VP, Ine. (VP) reply memorandum in support of

their renewed moton
FOLNDATION FORFORECLOSURE

1. FOLUND

Valiant cottends that the argument rajsed regarding the legal description s moot because

VP and NiR failed to respond to the Court’s June 23, 2015 decision and order granting motion

Tor entry of final judgment. The Court required any objection be fled by July 7, 2015, and such

_—-—. -
;o

ORANDUM IN U?PORT OF RENEW]

- AL

ATION AND CLARIFICATION: 1

ik A L

.1_,
-
i

D MOTION FOR
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arn objectior has been made. Therefore, thers has been no waiver by failure to comply with the

Court’s order 1o file ap objecton.

Regarding the argument that the legal description was of no conseguence at the summary

judgmert proceeding, this argument lacks werft. The Court reachad the conclusions ar the

that Valiant was entitled to foreclose the real property described in its

summary fudgment phose

complaint. Vallant recognized this helding in its memorandum in sepport of #is meton for entry

Liicta

of £ina) mdgment whersin it acknowiedged “By way of the Mamorandurn Decision & Order

mary Judgmert. ., this Ccurt has determined the

Granting Valianr Idahe, LLC s Motion for Steam

=

f foreclosure. However, such svidence was not befors the Court at

summary indgment, thersfore the Court bad iradequate information on which to grant summary

nt
H

nt was entitled to forzclose or the property described i the Complaint

judgment that V

=d in support of a proposed judgsent (whick

ircluded with the motion) demonstrated inadequate foundation to support the leg

2 in itx decree of foreclosurs. The declaration

merely indicates that Mr. Shafer is a title officer, that he reviewed various instwruments and

termined they deseribe property £or various other instruments. Of gote is Exhibit 5 which is

z legal deseripdon not contained i any instument sxamired by M. Shafer. Rather, isalsgal

deseription, the source of which {3 unkzowr. It does not separate the provertiss ffom

noompeassed in the redemption deed, and theose that were not. [ contains 3 conclusion that

were =
Valiart is sntitled 1o foreclose on these properties. This conclusion is oot supported by any

oW MOTIO )1"1 FOR

2838




A7/ a6/2818

T

=

21:47 28866457 _

competent testimony. There is no demonsiration of personal knowledge regarding the

of the legal description or who prepared it. Thers is no demonstration of personal

preparation

knowledge of which properties were released from the Valiant encurobrances which wers

legedly subracted. VP and NIR continue fo respectfully request clarification of the evidence

utilized by the Court to reach the conclusion thar Valiant was entitled to foreclosurs on the

property described in 1is complaint given the differences in the legal descriptions between the

complaint, the various security docurments and the redemption deed.

Further, as noted in the oljection to the incomplets proposed judgment presepted by

Valiant, the legal description may also inproperly include properties for which a redesption

deed was issued, whish may rot be the subject of a foreclosure 83 such interests were sliminaed

tax desd. For that reason, it remains importact to determine the lega]
f fhe real properties the Court found wers subject to foreclosure.
Further, regarding Sykes Exhibit 19, which related to the MFCE Note and Mortzags

was no mortgage against Lot 2, Block 17 of the replar of Golden Tee Estates and Golden Tee

2 Book § of Plats. Page 77, Racords of Bouner County

Estates Ist Addition as recorde

described in the mortgages. Nonetheless, Valiant seeks foreclosurs on this lot. Vs interest in

=

thiz lot may not be foreclosed as there is no evidence before the Court that Valiant has an inrerest

in this iot baged upon the mortgagses assigned to it

1. REASONABLE INFERENCES REGARDING THE 2007 RE LOAN
SATISFACTION AND THE PENSCO NOTE SATISFACTION

Ix its opinton, the Court indicated, “[t]here has been insufficient svidence presented by

IV, NIR, and VP that any of the foregoing Mortgages bas been satisfied or released.” Valiant

recognizes that the Court is to weigh all evidence in favor of the non-moving party, but

maintains that the Cowrt 2id noi err in disregarding the Berry loan closing evidence claiming the

LY MEMORANDUM IN SUPPORT OF RENEWED MOTION FOR
R CONSIDERATION AND CLARIFICATION: 3 2839
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loan closing statement submitted by Berry was inadmissible because he demonstrated no

personal knowlsdge abour its preparation or accuracy. The evidence befors the Cour: established
that the loan closing statement was provided to Berry by the title company, an agent of the

]

lender, in connection with a loan being made by the lender and concurrent with a2 request for

sthordination agresmerts Som JV, LLC. As such. it is pot hearsay. LR.E. 801 (2KD) provides
z S . } prov

that a matter is pot hearsay wher it is 2 statement by a party’'s agent or servant concemring a

rnaiter within the scop ze=?, made during the

' the loan closing and is not

¥, it falis within the hearsay exceptions of

the Court were to deem it hearsay,

hearsay. Even if

LE.E. 803{5;and 803{15,.

5
i

iy

Vi

o the lac

Halr w

fiied by the lender consistent with the loan closing

5 ~i £1 H 3% e g i re - P S
statement. Valiant claims there is no zvidence i the i that the lcan raferenced in the
Tiur ~lAgieas s YL S FaTigmsTa van g . p
v closed. This position 13 contrary to Valiant’s own nosition at

closing satement actually closed. This posid
MECE

statement relerances the

sum “"“-;—3&"}'» 1

s “,:{L TR mvarto

loan according to the

closed, and Valiart has faksn the po

his Court should disregard this salient

~11 that the o«

T2 haay #] T £ Lp e g7
Pghtz tear 3 qQuaston of fact remnaing

lpam, THs cirouiious argamert by Valis
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. NIR’S CLAIMED INTEREST

Nothing prasented by Valiant indicated whether RE Loans, MFO8 or Pensco wers zood

faith encumbrancers. NIR and VP prasented evidence at summary jzdgment that RE Loans,

» and MFOR are related entities managsd and conwolled by Barmev Ng. The evidence

restin the property was 2

mistaks and it was intended that there only be a partial rzlease. Villelli's declaration testimony

— T

he 2007 scbordination agreemert which RE Loans required NIR o

griial reiease was filed, which would have beer mean

L3E paErt
x

B
i
i
<b
b
v
8
5

parties intsnded a complets release of NIR s interest ix cona

reasonaole inference was that Barney Ng had actual knowledz

vendor’s lien in the property, whick pravented RE Loans, M7

-

. .
e rzcord before the count demonstrating th

faith sncuntbrancers. Vallant presented nothing in the

RE Loans, MFOR or Pensco were good faith encumbrancers. Nonetheless, Valian: argues thar

ration discusses acwal

the Vill=lli declaration s inewffcient because itis

versations between Vilelli and Nz. It is oot ba

For the sake of clarity and consistency thengh, it should be poisted our tha: NiR «

claim ar inferest in property to the extent it

i AaAbNe

o s AR 1o - eyrhoa IS : AT zhhiat a
the extent thers is proverty cutside the sxerpdon deed, which sdl]

maintains ¥s interest may ot be forsclosed based upon the evidence presented at the summary

judgment.
IV, ¥P'3 INTERESTS

According to LL. § 43-1302, in any suit brought to forscloss a mortgage or len upon real

on

property, the plaintiff may make a party any person or appearisg o have or slaim any

REPLY MEMORANDUM IN SUPPORT OF RE\rW B0 M

T
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title, sstate, or intersst to the real property, and besides graating relief in the foreciosurs action,
the colat may determine the title, estate or interest of the defendant to the same cxcent and =ffact

as in an actiot: w quist title. Valiant sued VP, Inc. secking a declaration that its mortgages are

senior 10 ary claim of VP, This Court has agreed

deman

The only issue raised by Valiani iz Its swromary judgment w

A~y
QUL I

RON-Moving oy

el 25

o

seproper for

Harwood v. Talber:,

gra: sunymary fudgment on these issues ifthat was its Infen. ¥

s that it is VP's burdern to prove the equita

not briefed or argued by Valiazt in its opening brief

hearing oc this i2m as it was arey
V. REQEEST SOR ATTORNEY FEES
est for clarificatior and r=

wel, groundsd iz facts or warranted by existing law or good faith arg

LA
=

Valiant ¢ include suck az argumeniing

the cage. Further, itis inapproprize &

"J_Ll ‘R- r:-};_:—:
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response brief rather thar by separate motion, especially considering the zervice

The Cowt skould oot srtertaln thiz

pleadings cccnrrsd one day before hearing.

¥l i 54 - o e Ty - : Lo
without proper motion and notice of kearing with adequats iime for the

and r2spond to the reguest.

DATED this 7" day of July, 2015

JAMES, VERMNON & WEEKS, P.A.

e
; 77

s £ “. s
AT 2O 5. frz=z 4 2

PO ™ TLT .
Susan P Weeks

CERTIFICATE OF SERVICE

of the
request

he partes to brief

1.5, Mail, Postzgs Prepad Richard Stacey
Jeff Sykes

- Hand Delivared

 Overnight Mal YoCoprell Ragner Svkes

X Facsimile: 208-439-0110 35 West From St Sk, 200
Belse,
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Susan P. Weeks, ISB No. 4233
TAMES, VERNDON & WEEKS, PA

1625 Lincoln Way
Coeur d'Alerne, Idaho 83814

Telephone: {208} 667-G583
Facsimile: (208) 564-1634

3 P, o Nt Tk R o =
s for Defendants MNortk Tdahe Rezorts,

Altornsys

N THE DISTEICT COURT OF THE FIRST JUDICIAL DISTRIC
TDAHD, IN AND FOR THE COUNTY OF BC}\W’:R

FTHE STATE OF |

Ta
ii3

Soometdy
KX, Cage No. CV-2009-01813

GENESTS GOLF BUILDERS,

known as NATIONAL GOLF BJ
INC.. a Nevada corporation, :
| OBJECTION TO PROPOSED FINAL

Plaingfs,
JUDGAMENT

x

PEND OREILL E BSI\N;J{_
DEVELORMENT, LLC, g MNevada Himited

Bakility compary; st al..

Defendants.

IND RELATED COUNIER, CROSS

AND THIRD PARTY ACTIONS
PREVIOUSLY FILED HEREIN

yand VP, Ine. (VP) by and througk their coumnsel of

North [dabo Resors, LLC (N
hersby fiies their objection o

racord. Susan P. Waeks of the fira James, Vemor & % azeks, P.A,

of foraclosure and sale presented by Valiant on the

and decrse

the proposed fral judgment, ar
followiag grourds:
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{1) The Cowmt’s Memorandum Decision and Order Graniing Motion for Eatry of Final
Judgmert s fncomplete. Tke proposed final judgment refzrences the Real Property,
which is indicated at 5(b} of the proposed judgment (0 be more particularty described

d depicted on Exhibit “4” to the judgment. The proposad judgment received by
NIR and VP contains no proposed Exhibit A

To the extent that the missing Exhibit A contains 2 legal dsscription of any of the real

-
N

property addrassed in the redempton deed, it may not ke forzclosed upon.

SR Tt mded
(2 Loihe eXignmi i

ol ~A 4 F e pm gyt 1 7 < 1 T~ =7, . i
redemption deed, for the rsasons argued in the moticr o reconsideration, the

redemption deed. It is undisputed in this

ratter that Booner Coundy is

(e

ll’"‘

, 2015 Title 83 0

and re-recorded Augus

oI tex deeds. When real property

he county tax coilector iz

- ST . £3 =3 P
25 become three (3) vears deficient iz

required to make atex deed to the co wing hearing on the mateer, the

tax deed conveys to the

issuss and records the tax deed &«

Countty the absclute title to the land desarived thersin, free of all encuumbrances except

ovided io section 83-

- JRp o Rt o S <ad
worigages o2 fracord to the holders of wh

1003, Idahe Code, any for property 1axss which may have atached subsequently te the
assessmert aod any Ler for special assessmenis, LI § 1909, Sez also Regaon v Owen,

Idabe | 339P.34 1152 (2018 x(hoiding that 2 tax deed comveyed absclute title to the County

- 2845
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of any encumbrances . Thus, to the

contaived within the legal description

T 1., -, Juyy
Finally, regarding properties that

E&s””whgtgamlmumrw-gw £ i 2
persons in the manner indicated this J ™ day fo.ﬂ} 2015:

T T TR T Wi
P U

‘~»,' o e

"'J

summary judgment to show It wag entitled to

this 7% day of July, 2015.

is the moton to raconsider, V

SRIVI I,
—

J" 7 ',\j F’L‘“{

frze of any encurabrances, and when the County conveysd title to a third party, it remained free
xtent Exhibic A purporss tw include any of the property

of the redemption deeds issued in this matter, some ¢

wers oot Included within the redempton dead {ssusd o

aliant presented pothing within the

a decrze of quist tifle of VP’s interssis.

MES, VEENON & WEEKS, P.AL

B N . W

Susan P, Weeks

CERTIFICATE OF SERVICE

J.5. Mail, Postage Prepaid

rEa;-"d Hvered
Orvermdght Mail

Facsimile: 208-243-3211

7.8, Mail Postage Prepaid
Hand Deliversd
(}nn;ﬁkaﬂ
" Facsimile; 208-435-C110
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Gary A. Finney

FI‘\F\. =Y FINEY & FINNEY, PA
120 E Lake St., Ste. 317
Sandpoint, ID 83854

Richard Stacey

McCormell Wagner Sykes & Stacey, FLLC
753 West Front St,, Ste. 200

Boise, ID 83702
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GARY A. FINNEY - .
FINNEY FINNEY & FINNEY, P.A. ;
Attorneys at Law

O0ld Power House Building - - .
120 East Lake Street, Suite 317 Cod
Sandpoint, Idaho 83864

Phone: (208) 263-7712 A\%C/

Fax: (208) 263-8211
ISB Nc. 1356

e

IN TEHE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHC, IN AND FOR THE COUNTY OF RONNER
GENESIS GOLF BUILDERS, INC., Casa No. CV-2008-181¢
formerly known as National Golf
Builders, Inc., a Newvada
corporation,

JV L.L.C.’S OBJECTION TC
ENTRY OF FINAL JUDGMENT - A3
DRAFTED BY VALIANT

Plaintiff,
And

V.
REQUEST FOR A HEARING

)

)

)

)

)

)

)

)

)
PEND OREILLE BONNZ=R DEVELOPMENT, )
LIC, a WNa2vada limited liability )
company; R.E. LOANS, LLC, a }
California limited liability )
company:; DAN 5. JACOBSON, an )
individual, SAGE HOLDINGS LLC, an )
Idaho limited liability company:’ )
STEVEN G. LAZAR, an individual; )
PENSCO TRUST CO. CUSTODIAN FBO )
BARNEY NG: MORTGAGE FUND ‘08 LLC, )
a Delaware limited liability )
company; VP, INCORPORATED, an )
Idaho corporation; IV L.L.C., an )
Idako limited liability company; )
WELLS FARGO FOOTHILL, LLC, a )
Delaware limited liability )
company; INTERSTATE CONCRETE AND )
ASPHALT COMPANY, an Idaho )
corporatior; T-0 ENGINEERS, INC., )
fka Tocthman-Orton Engineering )
Company, an Idaho corporation; }
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PUCCI CONSTRUCTION INC., an Idaho
corporation; ACI NORTHWEST, INC.,
an Idaho corporation; LUMBERMENS,
INC., dba ProBuild, a Washington
corporation; ROBERT PLASTER dba
Cedar Etc; NORTH IDAHO RESORTS,
LLC, an Idaho limited liability
company,; R.C. WORST & COMPANY,
INC., an Idaho corporation; DOES
1 through X,

Defendants.

AND RELATED COUNTERCLAIMS, CROSS-
CLAIMS, AND THIRD-PARTY
COMPLAINTS

GENESIS GOLF BUIDLERS, INC.,
formerly known as NATIONAL GOLF

BUILDERS, INC., a Nevada
corporation,

Plaintiff,

v.

PEND OREILLE BONNER DEVELCPMENT,
LLC, a Nevada limited liability
company; et al,

Defendants.

AND RELATED COUNTERCLAIMS, CROSS-
CLATIMS, AND THIRD-PARTY
COMPLAINTS

VALIANT IDAEC, LLC, an Idaho
limited liability company,

Third Party

Plaintiff,

v.
J7 LLC' 3 OBJECTION TO ENTRY OF FINAL JU
A3 DRAFTED BY VALIANT AND REQUEST FOR A
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PEND ORIELLE BOMNER DEVELOPMENT )
HOLIDNGS, INC., a Nevada )
corperation; BAR K, INC., a )
California corporation; )
TIMBERLINE INVESTMENTS LILC, an )
Idaho limited liability company: )
AMY RKORENGUT, a married woman; )
HILT REAIL ESTATE, LLC, an Idaho )
limited liability company; )
INDEPENDENT MORTGAGE LTD. CO., an )
Idaho limited liability company; )
PANHANDLE MAMNAGEMENT }
INCORPORATED, an Idaho )
corporation; FREDERICK J. GRANT, )
an individual’ CRISTINE GRANT, an )
individual; RUSS CAPITAIL GROUP, )
LLC, an Arizona limited liability }
company; MOUNTINA WEST BANK, a }
division of GLACIER BANK, a )
Montana corporation; FIRST )
AMERICAN TITLE COMPANY, a )
Californiza corporation; NETTA )
SOURCE LLC, a Missouri limited }
liability ccmpany; MONTAHENC )
INVESTMENTS, LLC, a Nevada }
limited liability company:; )
CHARLES W. REEVES and ANN B. )
REEVES, husband and wife; and }
C.E. KRAMER CRANE & CONTRACTING, }
INC,, an Idahc corpecration, )
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Third Party
Defendants.

JYV L.L.C., an Idaho limited
liability company,

Defendant and Cross-
Claimant against all of the
Defendants and Third
Party Plaintiff,

v.

VALIANT IDAHO, LIC, an Idaho
limited liability company; V.P.,

T O TTSOT@ ARSI oMTSY T TR ~m
SF LLC 3 CBCZLOTION IO INTRY {F
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INC., an Idaho corporation:; )
RICHARD A. VILLELLI, a married )
man; MARIE VICTORIA VILLELLI, a )
married woman; VILLELLI )
ENTERPRISES, INC., a California )
corporation; RICHARD A. VILLELLI, }
as TRUSTEE OF THE RICHARD ANTHONY )
VILLEILLI AND MARTE VICTORIA )
VILLELLY REVOCABLE TRUST: THE )
IDAHO CLUB HOMEOWNERS )
ASSQOCIATION, INC., an Idaho )
corporation; the entity named in }
Attorney Toby McLaughlin’s Notice )
of Unpaid Assessment as PANHANDLE }
MANAGEMENT, INCORPORATED, an )
Idaho corporaticn; and HOLMBERSG )
HOLDINGS, LLC, a California )
limited liability company, )
)

)

)

Third Party
Defendants.

COMES NOW, Defendant JV L.L.C., (hersinafter JV}, by and

through its attorney, GARY A. FINNZEY of Finney Finnsy & Fipney,
P.A., and makes and files JV's Objecticn to the “Proposed” Final

Judgment and Decree of Foreclosure and Sale submitted by

Valiant’s attorney Rickhard L. Stacey, by cover letter dated Juns

30, 2015. This objection by JV is made and filed pursuant to

the Order of the Court in its Memcrandum Decision and Orxrder

Granting Motion For Entry of Final Judgment, filed June 23,

2015.

The Objection of JV is that:

1. This action has not gone to a final decision. Rule

54 (a) states that a judgment is final if either..

7 LLC'3 CBJECTION TC ENTRY OF FINAL JUDGMENT
QUEST FOR A HEARING - 4
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a) it is certified as final pursuant to Rule

54(b) (1), or

b) judgment has been entersd on all claims for
relief, except costs and fees, assarted by or against all

parties in this action.

Neither of the Rule 54{z) provisions have been met or

determined.

2. This action is a mortgazge foreclosure action. Idaheo
Code §6-101, referred to as a “one-action” or “single action”,
statute meaning that the Court must adjudicate the interests of
all parties having a record interest in the real estate. J7 has
a Counterclaim, Cross-Claim and Third Party Complaint to
forsclosure its first priozrity vendor’s mortgage. That mortgage
is recorded Cctcber 25, 1835 Instrument No. 474745 and is of
undisputable first priority as a statutory wendor’'s lisn (Idaho

Code §45-801) and under Idaho’s race-notice rescording statute,

JV’ s Mortgage interest is the first in time, in good faith and

for wvalue. {Idaho Code §55-811 and §55-812).

3. When V.P. Inc. and related entitiss of DICK VILLELLI,

~—

NIR, scld to POBD (Idahc Club), POBD assumed payment cf V.P.
Inc.’s indebtedness and 1% 1955 Mortgage on Moose Mountain,
POBD did not pay-off JV’'s Mortgage and JV is still owed and
still helds the 1955 Mortgage. POBD breached its agreement with

V.P., Inc. to assume and pay JV. This breachk of contract aad

T ik s e it

IF
AS DRAFTED BY VALIANT ANDC REQUEST FOR A HEARING -
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indebtedness of POBD to V.P., Inc. is a statutory Vendor’s Lien

which has priority as to any Mortgages 2006, 2007, or 2008 as to

all assignments of mortgages to Valiant. Valiant is an assignee

taking subject to any defenses against its Assignors. Valiant

is not a bona-fide holder in due courss without knowledge of ths

Mortgage debt to JV on the 1535 Mortgage, assumed by POBD and

unpaid. All of the Assignors to Valiant (R.E. Loans, Mortgage

Fund 08, and Peanso) had actual knowledge of JV's 13955 Mcocrtgags

and thess entitles ask JV to “subordinate” on eazh of their

mortgages.
The critical point is that none of these entities socught

any subordipnations from V.P., Inc. on its known Vendoris Liem.

V.P., Inc. holds a Vendoxr’'s Lien of priority against R.E.

Loans, Mortgage Fund 03, and Penso, whick is also a priority
against Valiant.

The debt to IV on JV' s 1585 Mortgage {Instrument No.
4747486) is still owed (approximately 1.5 million and interest)

and V.F., Inc./N.I.R has a first priority Vendor’s Lisn to

foereclosa against POBD; R.E. Loans, Mcrtgage Fund 08, Penso and

their “assignee” Valiant.
4. This action is not “final” as the Court has never

ruled on the JV Mortgage Foreclosure.

33

that “"***any order or

[

5. Rule 54(b) is clearly stats

other form of decision; however desigmated, which adjudicates

LLZ7 8 OBJSECTION TC ENTRY OF TiNal JUDGMENT
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less than all of the claims or the rights and liabilities of

less than all the parties shall not terminate the actions as to

any of the claims or parties, and the order or cother form of

decision is subject to rewvision at any time before the entry of

Jjudgment adjudicating zall the claims and the rights and

liabilities of all thes parties..” {(underline added for emphasis)

6. Valiant’s proposad Final Judgment and Decree does nct

conform to IRCP? 54(a) in form or content. Ths propossd final

judgment contains numerous findings of fact and zonclusions of
law which is not permissible under Ruls 54(a).

o)

7. The proposed final judgment has no legal description

cf the real estate being foreclosad ugen or to be s2ld.
8. The propecsad firal judgment is not supportad by an;

Affidavit of Amcunt Dne.

S, Valiant holds threse (3) different Mortgages, and each
must be foreclissed separately and on the real estate in the

order of priocrity and each must go to bid at Sheriff’'s Sale

ssparately.

10. In the three (3) separate Mortgages several different

parcels of land are described.

11, Idaho Code $11-304 Conduct of Sale statas that. “after

sufficient property has been sold to satisfy the execution, no

more can be seold.”

12. JV is the first party eatitled tc redeem from Bonner

T T YT MR TN [ I
SBSRCTION TT ENTER

9, T
I, -l > 2 -
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County. JV did redeem by written Notice of Redemption and JV

received the Redemption Deed. All of which is contained within

the record of this action.

JV’'s redemption real estate may not be sold in this aczstion,
as it has absolute first priority over any claim of Valiant.

13. JV requests a hearing on the issues of entry of any

“Judgment”, final or partial. The kearing should be

evidentiary, for JV to submit witness(ss) on its objesction.

WEEREFORE, JV objects tec any firnal judgment to Valiant, as

proposed, and JY¥ rsguests a hsaring on tha issues.

e ®

DATED this _ ~ day of July, 2015.

) o, P »
T ,»{ i ¥ s PR s . 4
GARY A. FINNEY '

Attormney for JV L.L_C.

JV ILIC’§ OBJECTION TC INTRY
AS DRAFTEC BY VALIANT AND REQUES!
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the
foregoing was delivered via facsimile or as otherwise indicated,
this Z*ﬂ“ day of July, 2015, and was addressed as follows:

Richard Stacey/Jeff Sykes

MCCONNELIL WAGNER SYRES & STACEY PLLC
827 East Park Boulevard, Suite 201
Beise, ID 83712

[Attornay for R.E. LOANS,
Via US MAIL

& Via Pacsimile: (208) 489-06110

LLC & VALIANT IDAHO LIC]

Bruce A. Anderson

Ford Elsaesser
ELSAESSER JARZAREK ANDERSON ELLIOTT & MACDONALD, CHETD.

320 E. Neider Ave, Suite 102
Cceur d'Alene, ID 83815
[Attorneys for SAGE EBOLDINGS, LLC, DAN JACOBSON,

IAZAR]
Via Fagsimils: (208) &6867-2158

and STEVEN G.

Brent C. Featherston
FEATHERSTON ILAW FIRM, CHTD.

113 S. Second Avenuse

Sandpoint, ID 83854

[Attorney for PENSCO TRUST CO. CUSTODIAN FBC EARNEY NG: and
MORTGAGE FUND 08 LLC]

Via Facsimile: (208) 263-0400

Susan Weeks

Steven C. Wetzal

JBMES, VERNON & WEEBKS, P.2.

15626 Lincoln Wawy

Coeur d’Alerne, ID 83814

Via Facsimile: (208) €£4-1684

[Attorney for NORTH IDAHO RESORTS, LLC, V.P. INC,

THIRD PARTY DEFENDANTS

& FOR JV’'S

D. Toby McLaughlin

BERG § MCLAUGHLIN, CETD.
414 Church Street, Suite 203 = o
Sandpoint, ID 83354 L

Via Facsimile: (208) 283-7557 A ™~




IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF

NESTATE OF

IDAHO, IN AND FOR THE COUNTY OF BONNER

GENESIS GOLF BUILDERS, INC,, formerly
known as NATIONAL GOLF BUILDERS,
INC., a Nevada corporation,

Plaintifs,

¥.

PEND OREILLE BONNER DEVELOPMENT,
L1.C, a Nevada limited liability company, ef al,

)
)
)
)
)
)
)
)
)
)
3
]
Defendants. )
)

THIS MATTER came beiors the Court on July

Resorts, LLC and VP, Incorporared’s Renewed Motion for Recon

b
(3]
"
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e
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Z
2
(o
[angs)
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)
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19, 2015 and 77, L.L.C.’s Motion to Alter, Amend and to Recensider the C

CASE NO. CV-2069-0001819

MEMORANDUM DECISION
AND ORDER re:

1) JV, LLC, North Idaho Resorts.
LLC, and VP, Incorporated’s
Mbtions to Reconsider

2) Valiant’s Request for Entry of

proposed Final Judgment and
Decree of Foreclosure and Sale

nsideration and Clarification,

‘ .
(I.l

£ &

ler Filed 4/142015, filed on April 28, 2015. Also beforz th

fiied on June i
Mamorandum Decision and Order Fiied

- - . ~ ‘= .
Foreclosure and Sale, filed on June 34, 20i5; as wsll as

Tom ~ +. e S | Iy -3 + £ 5 rd
Incorporated’s Objection to Proposed Firal Judgmernt, filed on July 7, 20

avis W

sed Final Judgment and Decree of

as North Idaho Resorts, LLC and VP,

2815, and JV L.L.C.s

Objectior to Entry of Final Judgment — As Drafted by Valiant and Request for a Hearing,* filed

i

ALy vl

+ 3 71 s TS TT D - 55
13, Vailan® Idake, LLC (hereafler, “Valiant’

“ 1Y, L.L.Cs request Tor a hearing on its Objection is denied.

MEMORANDUM DECISION & ORDER -1

"} is represented by Richard L. Stacey,
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of McCONNELL WAGNER SYKES & STACEY, PLLC. IV, LLC (hereafter, “JV”) is
represented by Gary A. Finrey, of FINNEY FINNEY & FINNEY, P.A. North Idaho Resorts,
LLC (herzafter, “NIR”) and VP, Incorporated (hersafter, “VP”) are represented by Susan P.
Weeks, of JAMES, VERNON & WEEKS, P.A.
TV, NIR, and VP shall be coliectively referrad to herein as “defendants”.
1. UNDISPUTED FACTS
1. On August 15, 2014, Valiant {as successor in infersst and assignee of all the below-listed

I a Counterclaim, Cross-Claim and Third Party Compilaint for Judicial

Foreclosure {(hersafler, “Third Party Complaint™) against Pend Oreille Bonner

Uivhe

Development, LLC (hersafter, “POBD”), JV, NIR, and VP, er g/, The first cause of

-~
& & 7

-, 1 L7 ey v d Tars H
actior. is Breach cf Contract against POBD pursuant to the RE Loans Agreement.” The
frm Remmeh Af . N
second cause of actiorn is for Breack of Contract against POBD pursuant to the Pensee

Agreement.” The third cause of action is for Breack of Contract against POBD
pursuant to the Mortgage Furd “08 (hersaffer, “MF08”) Agreement.” The fourth cause of

judicial Foreciosure of Mortgags Instrument Nos. 724829 and 729834.° The

3 e =

8
g
o
I
oot
Wi
P
)
=
oy

2 On March 6, 2067, POBD and RE Loans sntersd intc a promissory Note Secursd by Mortgage (hereafter,

#2067 RE Leans Nete™), whick memorialized POBD’s promise to repay RE Leans ail amounts loaned up tw but not
to exceed $21,20G,80C.0C. AFdavie of Charles W. Reeves {filed January 15, 2015} (hereafler, 'Rae'evs AT, at
Ex. C. Under the terms of the 2007 RE Leans Note, POBD berrowed 521,266,006, 00 from RE Loaxs. Id,at g8
See Memorandum Decision o ﬂcz’ Order Granting Valiant Idaho, LLC s Motion Jor Summary Judgmen: (filed Aprii

14,2015}, atp. 3, 3.

> On August 1, 2008, POBD and Pensco entersd intc a promissory Note Secursd by Mortgage (hersafter, “Pensco

Naote™), under which POBD borrowsd and promised to pay Pensco up tc $2,700,000.G6. Reeves 4fF, at Ex. F
Pursuan: 1o the terms of the Pensco Note, POBD borrowed from Pensco the sum of $2,76C,000.0C. 74, at § 13, See
Memorandum Decision and Order Granting Valiom Idaho, ELC’s Motion jor Summary Judgment, at p. 5, § 8.

* Ou August 1, 2008, POBD entersd ntc an All-Inclusive Notice Secursd by Mortgage with MFO8 (hereafier,
“ME08 Netg™), under which POBD borrowsd and promised ic repay MEO8 ap to $321,980,000.00. Regves 47 at
x. 1. Pursuart tc the terms of the MF08 Nots, POBD borrowed from MFOR the sum of 32,127,409 34, {'a’ at'{ 13

ee Memorandum De"isiarz and Order Grarnting Valignt Idahe, LLC's Mosion for uumm“ry.,:zdgrrem, 6 ¥z

On Marck 6, 2007, POBD granted to RE Loeans a‘\x{c-rfvag Assignment of R=nts Security Agree m"ﬁt, and
g t‘:;erea:tar. 26GT RE Loans Morigage”;, securing all amounis cwed urder the 2067 RE Loans Note.

cans Mortgage was recorded \Ia:yh 15, 2067 at 4:3C p.m. as [nstrument No. 724825,

n C/J h‘

brurs F

Z,atEx. D. Tae 2607 RE L

»

B

MEMORANDUM DECISION & ORDER -2
2857




fifth cause of action is for Judicial Foreclosure of Mortgage Instrument Nos. 756394,
756395 and 756396.%° The sixth cause of action is for Judicial Foreclosure of Mortg

Instrument Nos. 756397, 756398 and 756399.” The seventh cause of action is for Judicial

Forsclosure of Redemption Deed Instrument No. 861450.% See Third Party Complain

(filed August 15, 2014); and Volians Idaho, LLC's Notice gf Errate (filed January 12,

20135,
2. On September 13, 2014, J¥ filed “J¥V L.L.L.’s [sic] Special Appearance Contesting

T o~ A T alignt

Jurisdiction; and JV L.L.C.’s Answer to Complaint; and JV L.1.C’s Answer t¢c Valiant

RSty

L.L.C’s Counterclaim, Cress-Claim and Third Party Comgplaint

Foreclosurs; and IV L.L.C.’s Cross-Claim; and JV Complaint”
'qe‘va&.ff,
3
JV L.L.C.’s Cross-Clair against Valiant and all Defandants is that JV
helds 2 Vendor’s purchase money Mortgage Insirument No. 474745

4, in the records of Bonner County, Idaho. 74, See Memorandum Deci
L[Ot»ui" for Summary Judgment, atp. 4, 14

® Or August §, 2008, POBD provided to Peasco a Mortgage, Assignment of Rents, Security Agreement, and Fixturs
Filing {hersafter, “Pensco ’\«I“rt:ag- 7 1o securs all amounts owsed to Pensce. 4, at Ex. G. The Pensco Mortgags
was rzcorded Angust 6, 2008 at 3:33 p.m., as Instrument No. 756394; at 3:33 p:n. a3 Instrument No. 736595; and ar
3:36 p.m. as Insirument Nec. 73539¢, in the records of Bouner County, [daho. 74 See Memorandum Decision and

Order Granting Valian: ldeho, LLC s M'az on for Summary Judgment, atp. 5, § 5.

DG‘BZ) granied tc MFC8 an All-Inclusive Mortgage, Assignment of Rents, S
ereafter, “MFO3 Mortgage™) to secure all amounts cwed 10 MF(8. Reeves 47, at

3y

On August 5, 2008, I
Agreemert, and Fixwze Fil

EX.J. The MFC8 Mortgage Was remrf‘ed Auagust 6, 2008 at 3:37 p.m. ard 3:35 p.m., as Instrument Nos. 756397,
756358 and 755399, in the records of Bonner County, Idaho. J4 See Memorandum Decision and Order Granting

Summa ywm’:'men,. atp 6, 913

8 , Valiant paid Bonner County $1,5663,855.14 to redeem a portion of the Idaho Club gvocerf‘:;f fom

AMotion

Cn J i-.l* -, 2:
property axes swed o Bome* County. Deciaration of Jeff R Sykes in Support of Vatiant Idche, ELC s
¥, LLC. Norikz Idaho Resoris, LEC, and VP, Incorporated (fled January 28, 20

7, at Ex. 2. Or July 3, 2614, the Redemption Deed in favor of Valiant in the amouznt of

Summary ag, rent dgainst o
{hereafter, “Sykes Dec.
$1.663,053.14 was recorded as Instrument No. 851488, and ra-rscorded Angust 22, 2014 as Instrument No. 863293,
inthe re ords of Bouner County, {daho. 7d. See Memorandum Decision and Order Granting Valiant Idahe. LLC's
Muotion for Summary Judgment, atp. 76, ¥ 16-17.

MEMORANDUM DECISION & ORDER -3
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recorded October 24, 1995, which is the first duly recorded purchase
money mortgage on the [Moose Mountain] real estate described in said
Mortgage, less the platted Lots released by JV by partial satisfactions of
the mortgage. JV’s Mortgage is the first priority Mortgage securing the
Promissory Note .... JV is entitled to a decrse of foreclosure.

4. Onpages 12-13, 951, of JV’s Cross-Claim, it is further alleged that:

JV, had previous in time to Valiant, paid Bonner County to redeem and
did redeemz a portion of the Idaho Club Property being a portion of the
property referred to as Moose Mountain. ... The tax parcels and real estate
redeemed by JV are as stated in JV’s Notice of Redemption, dated July 1,
2014, ... JV L.L.C. claims the real estate tax redemption payment as the
first priority lien as to the rsal estate redeemed by JV.

tember 1%, 2014, NIR filed “North Idaho Resorts, LLC’s wer to Yaliant
Idaho, LLC’s Counterclaim, Cross-Claim and Third Party Compiaint for Judicial

ns"

Foraclosurs.” No affSmarive defensss. counterclaims or eross—ciaings were pled th

(7]

8. Or December 11, 2014, VP filed VP Incorporated’s Answer to Valiant Idaho, L.L.C.

b
|<.->

Counterclaim and Cross-Claim and Third Party Complaint for Judicial Foreclosus

f: . couniarciaims or cross-claims were pled thersin

F}a
5
o
&
'
2
9
()
o
5

g

7. On December 15, 2314, Valiant filed “Valiant Idahe, LLC’s Reply to: (1) JV LL.C’s

-~

Answer to Vaiiant Idaho, LLC’s Counterciaim, Cross-Claim and Third Party Compiaint
or Judicial Foreclosure; and (2) J¥V L.L.C.’s Cross Claim and Third Party Complain:.”

Thirteen affirmative defenses were pied therein, including, as the twelfth affirmative

defense, Valiant’s lien priority; and as the third affirmative defense, equitable estoppels.
8. Or January 20, 20135, Valamt filed “Valiant Idaho, LLC’s Motion for Summary
I d.” Valiam

Judgment Against JV, L.L.C., North Idabo Resorts, LLC, and VP Izcorporated.

moved for summary judgment that its RE Loans, Pensco Trust Co., and MFG8 Mortgages

against POBD’s real property located in Bonner County, Idaho (hereafter, “Idahc Ciub

MEMORANDUM DECISION & ORDER - 4




Property”)9 are senior in right and priority to any interest claimed by JV, NIR, and VP in

L

the property. Valiant alsc requested summary judgment that its interest in a portion of
the Idahe Club Property described in a Redemption Deed conveyed by the Bonner

2014, as Instrument No.

County Treasurer and Tax Collector, and recorded July §,

oy

8514560, and re-recorded August 22, 2014, as Instrument No. 8563298, in the records o

Bomner County, Idaho, is senior to any right, tifle, and interest of the defendants in the

property described in the Rademption Deed. See Sykes Dec., at Ex. 2,

S. On January 20, 20135, Valiant alsc filed: {1} “Memorandum in Suppert ¢

Fagh G200 FONIIPR g P
f Valiant Idazo,

LLC’s Motior. for Summary Judgment Against JV, L.L.C., Nerth Idake Resorts, LLC,

and VP, Incorporated”; (2) “Declaration of Jeff R. Sykes in Support of Valiant Idahs,

LLC’s Motion for Summary Judgmen: Agairnst JV, LLC. Nortk Idahe Resorts, LLC, and

VP, Incorporated™; (3) “Affidavit of Charles W, Reeves”; and {4} “Netice of Hzaring on

Valiant Idaho, LLC’s Motior for Summary Judgment Against IV, L.L.C., North Idake

10. On February 2, 2015, JVv £led “JV L.L.C.'s Merorandum in Opposition 1o

Idaho, LLC’s Motion for Summary Judgment” Attached to this memoranduxm is a

JEENN LY

Verification by James Berry stating: “T have read JV L.L.C.’s Memorandur: ..., and
know the contents therein stated and believe the same to be true.” Alsc attached, as

H, are documents entitled “Borrower’s Settlerment Statement,” and

[& N

Exhibits G an

[73]

*Borrower’s Final Settiement Siatemen:,” respectively. Exhibit G is the so-calied “Berry

? In this motion, Valiant stated that the property is “more particularly described in Exhibit ! 1o the Declaration of
Jeff R. Sykes in Support of {Valiant ’s] Motion for Suramary Judgment Against JV, LLC. North Idahe Rescrs.
LLC, and VP, Incorporated.” See Valian: Idaho. LLC's Motion for Summary Judgment Azainst j¥, LL.C., MNorts
Idaho Resorts, LLC, and VP [ncorporated, at 3, % 3. The Court used this language in footnote 1 of its Memorandum
Decision and Order Granting Valiant Idabo, LLC s Mctien for Summary Judgment (Sled April 14, 2015}, at

merely to describe Valiant’s motion. [ is not a £nding as to the lsgal description of the property sou

foreclosed upon by Valiant. Therefors, J'V’s objection to this footnote in its motion to reconsider is without merit,

MEMORANDUM DECISION & ORDER -3
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loan closing statement” referenced by the defendants’ attorneys at the July 8, 2015

hearing.

1iqnt’;

11. On February 2, 2015, JV also filed “JV’s Affidavit of James Berry Opposing Valiant’s
Motion for Summary Judgment.” No exhibits were attached to this affidavit.

12. On February 4, 2015, NIR and VP filed: (1) *“Nortk Idaho Resorts, LLC and VP
Incorporated’s Memorandumr in Opposition tc Valiant Idabo, LLC’s Moiion for

Summary Judgment”; and (2} “Declaration of Richard Villelli in Opposition tc Valiant

Idaho, LLC’s Motion for Summary Judgment Against JV, LLC, North Idake Resor

LLC, and VP, Incorpeoratec.”

13. On February 4, 2015, NIR and VP filed a "Request for Judicial Notice,” asking this Court
to take judicial notice of “James W. Berry’s Affidavit in Oppesition to R.E. Loan’s [sic]

15 s Ta % Be

: 3 Qe - nt M 1 P 1o ) 4 { PR ;
Mgction for Partial Summary Judgment,” filed August 12, 2013 ‘{hersafier, “Berm
J & & J

Affidavit”), and “R.E. Loans, LLC’s Memorandum in Suppert of Moticn for Partial

Summary Judgment,” fiied July 18, 2913, in Union Bank Pend Oreiile Bonwer

Development, LLC, ez ¢l, Bonner County Case No. CV-2011-0135"" Exhibit A to the

{1.e., the so-cailed “Berry loae

Berry Affidavit is the “Bomrower’s Settlement Siatement” {
closing statement”™) that appears as Exhibit G to “JV LL.C’s Memerandur in
Opposition to Valiant Idaho, LLC’s Motion for Summary Judgment.”

14. On March 18, 2015, a hearing on Valiant’s motion for summary judgment was held.

13. 0 April 14, 2015, the Court entered a “Memorandum Decision & Order Gran

Valiart Idahe, LLC’s Mgtion for Summary judgment Against JV, LLC, Neorth Idabe

. g 5
a icss anprdingly tha
issue. Azcor GILZLY, Wil

* N¢ proposed Order was 2ver submitted to the Court, and the Court has never ruled on th

Court hereby takes judicial notice of these two documents.
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Resorts, LLC, and VP, Incorporated,” in which it ordered, on page 17, that:!*

Valiant’s Mction for Summary Judgment against JV, NIR, and VP
is GRANTED. Judgment shall be entered that:

I Valiant’s 2007 RE Loans Mortgage, Pensco Mortgage and

MF08 Mortgage are senior in right, title and interest in the

Idaho Club Property to any claim to the Idaho Club
roperty by JV, NIR and VP.

2. Valiant’s intersst in the portion of the Idaho Club Property
described in the Redemption Deed is senior to any right,
title, and interest of JV, NIR and VP in the property

A
descri’ned i the Redemption Deed. Valiant is eniiied tn
include the amount paid to Bonner County to redeem th
PTG_EeﬁZf with the amount due under the 2007 RE Laans
Note and that amount is entited to the priority date of the
2507 RE Loans Mortgage {i.e., March 13, 2007

16. On April 28, 2015, JV filed a “Motion tc Alter, Amend and 1o Reconsider the Cowrt's
Memorandurz Decisior and Order Filed 4142015 and Request for Oral Argument
Time/Date for a Hearing; Not Yzt to Be Set.” [t was not until the June 17, 2015 hearing
that counsel for JV, in open cours, requested th ng date of July 8, 2013,

17. On April 25, 2015, NIR and VP filad a “Motion for Reconsideration and Clarification.”

18. On May 11, 2615, NIR and VP filed a *“Motion for Enlargemernt of Time tc File

Memorandum in Suppoert of Motion for Reconsideration and Clarification.” Or May 13,

2013, the Court entered ar Order granting NIR and VP’s request for enlargement of time.
15. On May 20, 2015, Valian: filed: (1) “Moetion for Entry of Final Judgment”; (2}

“Memorandurz in Suppor: of Valiant Idahe, LLC’s Motion for Entry of Final Judgment™;

{(3) *Declaration of Jeff R. Sykes in Suppert of Valiant [daho, LLC’s Motion for Eniry of

Final Judgment”; (4; “Declaration of C. Dean Skafer in Support of Valiant Idako, LLC's

' IV questions, in its motion to rsconsider, whether this Srder is a final, appealabie judgment.

judgment 2ntered in this matter shall so state on its face.
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Motion for Entry of Final Judgment” (hereafter, “Shafer Declaration”); and (3) “Not

of Hearing”.
20. On May 26, 2015, NIR and VP filed a “Second Motion for Enlargement of Time to File

Memorandum in Support of Motion for Reconsideration and Clarification.” On May 25,

2013, the Court entered an Order denying NIR and VP's second request for enlargemen
of time.

21.On June 15, 2015, NIR and VP filed: {1} "“Renewsd Moticn for Reconsideration and

Clarificaticn™; (2} “Memor n for Recorsideration

and Clarification”; and (3) “Notice of Hearing”.

22.0n June 16, 2815, Sags Heoidings, LLC, Dan S. Jaccbson, Sieven G. Lazar filed a2
“Statement of No Objection o Valiant’s Motion for Entry of Final Judgment.”

23. On June 17, 2015, a hearing or Valiant’s motion for eniry of final judgment was held.
Fro the date of the fling of Valiant’s Moo for Entrv of Final Judomernr. supporiins

24, On Fme 23, 2015, the Court entersd a "Memorandum Decision and Order Granting
Motion for Entry of Final Judgmert,” in which it concluded and ordersd, on page 4, that:

NOW, THEREFORE, based upon the unconiroverted Declarations

of Jeif R. Sykes and C. Deasn Shafer in ‘porf of the metion, [T IS

HEREBY ORDERED THAT WValiant’s Mction for Entry of Final
Judgmernt is GRANTED.
IT IS FURTHER ORDERED THAT Valiant shall submit a

proposed Final Judgment to the Court {with copies to ]V, NIR and VP, by

MEMORANDUM DECISION & ORDER - 3
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5:00p.m., June 30, 2015. Any objections to the proposed Judgment must
be filed with the Court in writing by 5:00 p.m. July 7, 2015.

25.On June 30, 2015, Valiant filed a proposed “Final Judgment and Decree of Foreclosure

and Sale.” Exhibit A was inadvertently omitted from the proposed Final Judgment.

26. O July 7, 2015, NIR and VP filed an “Objection fo Proposed Final Judgment.”

26. Vid, i

27.On July 7, 2015, JV filed “JV L.L.C."s Objection to Entry of Final Judgment — as Drafied

23

by Valiant and Request for a Hearing.
28. Or July 8, 2015, a hearing was held on NIR and VP and JV's motions o reconsider the

ii 14, 2015, Memorandur Decisior and Order. The Court asked ard received

(4]

confirmation in open court from Valiant’s atiorney that the legal description on th

raissing Exbhibit A to the proposed Final Judgmernt is identical to the legal description set

As of the date and time of the hearing,

none of the defendants bad provided axn opposing affidavit 1o the Shafer Declaration.

II. APPLICABLE LAW AND LEGAL STANDARDS

des, in pertinent part:

Idaho Rule of Civil

A motion for reconsideration of any interlocutory orders of the trial court may be
made at any time before the eniry of final judgment ’3‘ it not later than fourteen
r reconsideration of

{14) days after the entry of the final judgmert. A motion for
any order of the trial court made after entry of final dzr::ent may be filed within
eenn (14) days from the entry of sach crder; provided, there shall be no
metion for reconsideratis der of i
(t 59(a}, 55(e). 55.1, 68(a), or 60(b}.

entr
fourt ide
atise. of an order of the 1.:131 court entered on any motion
filed urder Ruies 50(2), 52{b}, 55{c), 59(a},

E'

LR.C.P. 11{2)(2)(B).

o

[,
4a

In Van v. Portnew? Medical Center,

Supreme Court stated

2 Valiant resubmitted its proposed Final Judgment and Decrse of Forscicsurs and Sale to the Court. Valiant's
attorney stated that the legal description in Exhibit A to the Final Judgmen mau.hes the legal description in Exhibit

MEMORANDUM DECISION & ORDER - 9
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A decision of whether to grant or deny a motion for reconsideration made
pursuant to Idaho Rule of Civil Procedure 11{(a}2)B) is left to the sound
discretion of the trial court. Commercial Ventures, Inc. v. Rex M. & Lynn Lea
Family Trust, 145 Idaho 208, 212, 177 P.3d 955, 959 (2008).

Id at 560,212 P.3d at 590.

In Johnson v. McPhee, 147 Idahc 435, 210 P.3d 363 (Ct. App. 2009), review denied, the

<

Idaho Court of Appeals stated:

On review of an order granting summary judgmers, we apply the same legal

Cn
standard as thar used by the trial court. Friel v. Boise Ciry Hous. Auth, 126 Idaho
434, 485, 837 P.22 28, 3¢ rington Fed Sav. & Loan Ass'n v. Lash,

, g
121 Idaho 128, 130, 823 P.28 182, 184 (1992). Sumirary judgment may be
ertered only if “the pleadings, deposi
the affidavits, if anv, sho

Cikd I~
and that the moving party is entitled to judgment as a matter of law.” Idaho Rule

of Civil Procedure 55(c). See also Avila v. Wahlquist, 128 1daho 743, 747, 89¢C
P.23 331, 333 (1993); Idaho Bidg Cemtractors Assnv. {ity of Coeur d'dlene, 126
idanc 748 3,3

has been supported by depositicns, affidavits or other evidence, the adverse
party may not rest upon the mere allegations or denials of that party's
pleadings, but by affidavits or as otherwise provided in the rule, must set
forth specific facts showing that there is a genuine issue for trial. LIR.CP.
35(ey. See also Gardner v. Evans, 110 Idaho 923, 929, 715 P.2d 1185, 1189

35(e}

{1385}. In prder to survive a motion for summary judgment the plaintiff need
notf prove that an issue will be decided in its favor at trial; rather, it must
simply show that there is a triable issue. G & M Farms v. Funk frigation Co.,
119 Idako 514, 524, 808 P.2d 8531, 831 {i9%1). A mere scintilla of evidence or
only a slight doubt as to the facis is insufficienmt to withstand summary
judgment; there must be sufficient evidence upon which a jury ceuld
reasopably returnm a verdict for the party opposing summary judgment.
Corbridge v. Clark Eguip. Co., 112 Idanc 85, 87, 730 P.2d 1003, 1007 (1986);
» Carnal Co., $2 Idahe 863, 871, 4352 P.2d 362, 368

Petricevich v. Salmon Rive ]

T Ve

(1969;. ...

When a court considers a motion [Or summary judgment in a case that would

be tried to a jury, al facts ars to oe liberally comstrued, and all reasorabis
inferences must be drawn in favor of the party resisting the motion. G & M
Farms, 115 Idaho at 517, BO8 P.24d at 834; Sanders v. Kung Joint School Dist.,
125 Idaho 872, 874, 875 P.2d 154, 15¢ (Ct.App.1994). The rule is different

however when, as here, a jury frial has not been requested. In that event,

Deciaration; and that page 6, § j of the Final Judgment has been correcied ic read “certificate of saie

ot the Shafer
r the Real Property” rather than “Sheriff’s Deed ic the Real Property” in order to reflect the statutory langnage.
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because the court would be the fact-finder at trial, on a summary judgment
motion the court is entitled to draw the most probable inferences from the
undisputed evidence properly before it, and may grant the summary
judgment despite the possibility of conflicting inferences, P.O. Ventures, Inc.
v. Loucks Family Irrevocable Trust 144 Idaho 233, 237, 159 P.3d 870, 874
(2007); Intermountain Forest Mgmi., Inc. v. Louisiana Pacific Corp., 136 Idaho
233, 235, 31 P.3d 921, 923 (2001); Brown v. Perkins, 129 Idaho 189, 191, 923
P.2d 434, 436 (1996). Inferences thus drawn by a trial court will not be disturbed
on appeal if the record reasonably supports them. Shawver v. Huckleberry Estates,
LLC, 140 Idaho 354, 360-61, 93 P.3d 685, 651-92 (2004); Intermountain
Forest Mgmt., Inc., 136 Idaho at 236, 31 P.3d at 524.

A5,

Iz the Schaduling Ceonference held on November 19, 2014, at which counsel for Valiant,

J¥, NIR and VP wers ail present, this martter was scheduled for a five day cowrr trial,

commencing August 24, 2015, See Court Minutes of 11/19/2014, and audio recording of hearing;

sez giso Order Seiting Triai and Pret#ial Order (filed November 20, 2014 .
HI. DISCUSSION
A. The Defendants’ Arguments for Reconsideration of the Court’s Memorandum

Decision and Order Granting Valiant Idahke, LLC’s Mbotion fer Summary

Judgment, filed April 14, 2013,

In their Renewed Motion for Reconsideration arnd Clarification, NIR and VP claim that

there are genuine issues of material fact for trial as to whether the 20C7 R.E. Loans Note and

[#

Pensco Note were satisfied, and whether R.E. Loans, Pensco and MF08 were good faith

encumbrancers. 1hey also seek clarification as to whether this Court adopted Judge Griffin’s

decision in CV-2011-1935. They further contend that VP’s claims of prescriptive easement and

equitable servitude for infrastructure survived Valiant’s summary judgment motion. Lastly, they

assert that Valiant kas laid no fhundation that the legal description of the property for which it

seeks a decree of foreclosure is the same property as described in the various mortgages.

FRVS S ha »
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In JV’s Motion to Alter, Amend and to Reconsider, JV's first objection is to footnote 1
ot page 2 of the Memorandum Decision regarding the description of the property. This objection

is based on a misunderstanding that the Memorandum Decision identified the specific property

upon which Valiant seeks to foreclose. Valiant’s summary judgment motion did not seek
wmmary judgmen: as to the legal description of the property. The motion sought summary

udgmen: that the morigages assigned to Valiant by R.E. Loans, LLC, Pensco Trust Co. and

Mortgage fund "08 LLC are senior in right and priority, and superior to any and all interests

claimed by JV, NIR, and VP. See Iaiian: Idaho. LLC’s Motion for Summary Judgment Against
JV. LLC., North Idase Resorss, LLC, and VP Incorporated, at p. 3. The Memorandum
Decision only entered judgmert as to priority, not as tc the legal description of the real property.

Thus, JV's first obizction is without merit.

x -

JV alsc raises an objection that Valiant’s attorney, Jefirey R. Syvkes was acting as a

witness {through his Declaration filed January 20, 2013) as to the description of the real property

oy

to foreclosures and sale. Azain, this objection lacks merit for the reasons stated

light of Valiant’s subsequent motion for entry of final

[

015, and the Court’s Memorandum

Decision and Order Granting Motion for Enfry of Final Judgment, entered on June 23, 2015,

. J¥ alsc contends that the RE Loans Note and Pensco Noiz

have besn paid off, and that Valiant’s legai description is wrong.

B. Thereis no genuine issue of material fact for trial regarding the legal description.

Atboth tif: Jme ?, 2015 kearing on Valiant’s motion for entry of final judgment and the
Juaiv 8, 22135 hearing on NIR, VP, and JV's tions to reconsider, the defendants argued that
YVaiiant’s legal description (as set forth in Exhibit 5 of the Shafer Declaration) is incorrect and
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lacks foundation.

The argument that the Shafer Declaration lacks foundation lacks merit. In the Shafer
Declaration, Mr. Shafer establishes his credentials as an expert, and that he is testifying in this
matter as an expert witness on behalf of Valiant. See Shgfer Declaration, at p. 3, 99 1-3. Idal
Rules of Evidence 703, which governs the basis of opinion testimony by experts, provides:

The facts or data in the particular case upen which an expert bases an
opinion or inference may be those perceived by or made known to the expert
at or before the hearing. If of a type reasonably relied upon by experts in the
particular field in forming opinions or inferences upon the subject, the facts
or data need not be admissible in evidence in order for the opinion or
inference to be admitied. Facts or data that are ctherwise inadmissible shall not
be disclosed to the jury by the proponent of the opinion or inference unless the
court determines that their probative value in assisting the jury to evaluate the
expert's opinion substantially outweighs their prejudicial effect.

.l

LR.E. 703 {emphasis supplied).

A

Here, the documents reviewed by Mr. Shafer, as set forth in paragrapk 3 of the Shafer

Declaration (i.e. mortgags instruments and a redempticn deed), were “of 2 type reasonably relied

on by experts in the particular field in forming opinions or inferences upon the subject.” LR.E.

%

1
']

3. Therefore, Mr. Shafer’s expert opinion as to the correct legal description of the property

i

s

)
u

-

upon which Valiant has pricrity and is entitled to foreclose (in Exhibit 5) is admissible evidence,
and was properly considered by this Court.

Although Valiant’s Motion for Entry of Final Judgment may not have been styled as a

“Motion for Summary Judgment,” it was effectively a motion for summary judgment on the

issue of the lega! description, because it was filed 28 days prior to the date fixed for hearing—

nsistent w ith Idaho Rule of Civil Procedure 56{c}—and was supported by an affidavit (i.2., the

Shafer Declaration)—<consistent with Idaho Rule of Civil Procedurs 56(2). For the defendants

not to have filed ANY briefs or affidavits in response to Valiant’s motion and supporting
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affidavit, and to now argue that the Court is not following the civil rules of procedure and has not

given them adequate opportunity to object, is disingenuous.

To date, Mr. Shafer’s testimony in the Shafer Declaration establishing which properties
Valiant has priority and seeks to foreclose still remains uncontroverted. This Court has not

received any opposing affidavit specifically controverting the legal description put into evidence

y the Shafer Declaration. The defendants have made numerous arguments in open court that

Valiant’s legal description does not match the legal descriptions in various other real estat

ocuments in this case.”” However, such arguments alone are not evidsnce, and in the absence of

set{ting] forth specific facts showing tkat there is a genuine issue for

an opposing affidavit [

trial,” LR.E. 35(2), this Court upholds its earlier decision granting Valiant’s Motion for Entry of

Final Judgment, and finds there is nc genuine issue of fact for trial as tc the legal description set

forth in Exhibit 3 {0 the Shafer Declaration.
v, there is nc genuine issue of fact for trial as to the lega! description in

Exhibit A of the proposed Final Judgment and Decree of Foreclosurs and Sale

C. There is uo genuine issue of material fact for trial as to whether the 2007 R.E. Leans

Note (Loan Ne. P0O099) and Pensco Note (L.oan No. P0106) have been satisfied.

he defendants argue that the Berry loan closing statement, which states, in past: “Payeff

First Note — Loan No. P0099 - Mortgage Fund 08 LLC c/c Bar K, Inc. ... Payoff Second Note —

B The Court again notes that the Shafer Declaration was filed on May 28, 2015, The Court has heid two hearings
23. 2675, the Co
23, 2813, the Court stated:

and has issued two Memorandura Decisicns since then. Iz the decisien issued on June
If the defendants wanted to dispute the legal uescription set forth in the Declaration of C. Dean
Shafer, the proper mechanisra was to file ar opposing aifidavit setting forth facts io the contrary.
Having failed to do so, the Declaration of C. Dear Shafer stands on the record uncontroverted as

tc the issue of the proper legal description.

Memorandum Decision and Order Granting Motion for Eniry of Final Judgment at p. 6. St to date, nc opposing

affidavit has been filed.
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Loan No. P0106 - Mortgage Fund '08 LLC c¢/o Bar K, Inc. ...” Berry Affidavit (filed August 12,

2013 in CV-2011-0135), shows that the 2007 RE Loans Note (the loan NIR subordinated to} and
the Pensco Note have been paid off, leaving only the MFO8 Note.
The Court notes there is no way to tell from the Berry loan closing statement whether the

, had the loan closed, as asserted by the defendants,

MEFO8 loan actually closed. Presumab

documents would exist in which the 2007 RE Loans Note and Pensco Note were satisfied and the

mortgages released of record (similar to the release of the 2006 RE Loans Mortgage). No such

documents were presented to this Court. In fac:, there are two versicns of the Berry loan closing
ent,” which is signed by James Berry; and the

statement; the “Borrower’s Settlement Statement,

“Borrower’s Final Settlement Statement,” which is unsigned.

Opposition to Valiant Idaho, LLC's Motion for Summary Judgmern:, at Ex. G and H; /

VP's Request for Judicial Notice, Ex., James W. Berry's Affidavit in

[sic] Motion for Partial Summary Judgment.

Iz contrast, Valiant submitted the Affidavit of Charles W. Resves, who was th

and member of POBD responsibie for the financing aspects of that entity. Mr. Resves set forth

in his affidavit all of the payments made by POBD toward the 2007 RE Loans Note, the Pensco

Note, and the MF08 Note. Mr. Reeves testified that, under the 2007 RE Loans Note and
Mortgage, POBD owes Valiant $278,147.65. Reeves Aff, at 19§ 7-8. Mr. Reeves aisc testified
that, under the Pensco Note, POBD owes Valiant $2,700,000.00 plus interest. I4, at % 15-15

[¥2)

. e il B .
doubt as to e (asis &

Under Idaho law, “a mere scintilia of evidence or only a slight d

insufficient to withstand summary judgment; there must be sufficient e

culd reasonably return a verdict for the party opposing summary judgment.” Joansozn v
McPhee, 147 Idaho at 456, 216 P.3d at 567 Addition “because the court would se the fact-
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finder at trial, on a summary judgment motion the court is entitled to draw the most probable

inferences from the undisputed evidence properly before it, and may grant the summary

judgment despite the possibility of conflicting inferences.” [d at 450, 210 P.3d at 568,

1
I

Here, the Court finds that the Berry loan closing statement is very problematic, and

provides oniy a slight doubt as to the facts presented by Valiant that the [oans were not satisfisd.

Furthermore, as this case is set for a court trial, to the extent that the Berry loan clesing statement
¥

presents a conflicting inference, this Court is entitled to draw the most probable inference from

< ia -1 . o, £ By

the undisputed evidence properly befors it
Thes PG SR U D - o4 1o Lo . s

a upnsia s grant o e summary i doment d-ebj{}‘l_;;v the

were pot satisfied, and shall thus,

possibility of 2 contlicting inference.

Accordingly, thers is ne genuine issus of material fact for rial as «©
R.E. Loans Note {Lean No. POGSS; and Pensco Mote {Leax No. PQ13E) have been satisfi

D. There is no genaine issue of material fact for trial as to whether R.E. Loans, Penscs,

and MF08 were good faith encumbrancers.

Tolema at +tha Ay JS g PR rarand It - NTTTY T
WIR ciagims that the Court should rsceansider s Memorandum Decision as io NiR's
H L S arnev Ne had . - . SN
did rot address whether Bamney Ng had actual knowledge regarding

inst NIR’s interest. The argument that R.E. Loans, MFC8 and Pensce

~vere not good faith encumbrancers preswmes that NIR's alleged vendor’s lier remains val

ANTIT

does not.

1 o b= g PSP
NIR’s alleged vendor’s lizn has been adiudicaied as paid and of ro valu

=

Griffin in June 3, 2014 “Findings,” in Uwion Bank NMNA v Pezd

ad ya v’y jian
gLV endor’s lien

} s PR ¢ - - . - T - t =
Developmeni, LLC, ef o/, Bonner County Case MNo. Cv 2011-135. The aills

was created by the June 19, 200€ Memorandum of Real Property Purciase and Sale Agreement,
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which is NIR’s claimed interest in this lawsuit. See Memorandum Decision and Order Granting
Valiant Idaho, LLC s Motion for Summary Judgment, atp. 9, 9 26; Sykes Dec., at Ex. 10.

Judge Griffith found that:

Even if NIR had a vendor’s lien it would only be for se much of
the purchase price as remains unpaid ard unsscured otherwise than
by the personal obligation of POBD. NIR has received all of the
benefit of its deal with POBD except a share of future bulk sales or

its share of revenues in excess of $83.000,000.0C. N*R was paid
$4,75C,000.00 at closing, was pa.d an additional note of

approximately $50C,000.00, and POBD assumed both the RE
Loans and JV, LLC loans.

The possibility of futurs buik saiss or revenues in excess of
$80,600,000.00 is unkanown and open to speculation. NIR may or
may not be due additional monies from POBD in the future, but
{IR has received all of the monies guaranteed to it based upor the

5.4

a»q:as:‘vop of Trestle Creek by POBD.

Therefore, if NIR has = vendor’s len it has no value.

Tes : « 7 - PRy e - L 1L T 3A foTa w10 213 401 M00TS A
In Rodriguez v. Deparimeni of Correction, 135 Idaho 9C, 25 P.34 401 (2001, the Idahe

Supreme Court stated:
[I}n order for Ucmam ! estoppel to bar the relitigation of an issuve determined ina

pricr proceeding: (1) the party against whom the sarlier decision was asserted had

a fuli and fair oppoit.u.m to litigate the issue deuded in the earlier case; {2) the
issue decided in the p“iar litigation was identical to the issue presented in the
present action; {3) the issue sought to be precluded was actually decided in the
prior litigation; (4} there was a final judgment on the merits in the pf"c" Iitigation;
and (5) the party against whom the issue is asserted was a party or ia privity with

a party to the litigation. See Sheffer, 134 Idaho at 14-1- 997 P.2d a. 605; sez alse
Western Indus. & Ervel. Serv,, Inc. v. Kaldveer Ass o 541, 544,
af 9“-(’“‘9 175, 184,

887 P.2d 1048, 1051 (19594); dnderson v. City of P

731 P.2d 171, 179 (1987).

Id at 93,29 P.3d at 404

. . . L e 4 oem s .
The vendor’s lien that Judge Griffin beld to have no force and effect because it was paid

in full is the same verdor’s lier relied upon by NIR iz this case. Thus, any i3sue inveolving the
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validity of NIR’s alleged vendor’s lien was tried and it was found to be invalid, as the underlying

contract was paid in full. The remairning factors in Rodriguez, supra, also having been met, the

Court finds that NIR is coilaterally estopped from re-litigating the issue of the alleged vendor’s

lien.
Accordingly, thers is no genuine issue of material fact for irial as to whether R.E. Loans

ncumbrancers.

‘.,
%
(o
0

Persco, and MF(8 weare good fait

E. VP’s claims of prescripiive easement and eguitable servitude for infrastructare did

pot survive Valiant’s summary judgment metion.

Idahe Ruis of Civil Procedurs 8.2, govering affirmative defenses, provides:

Ia pleading f{o a preceding pleadm_, a party shall set forth affirmatively

accord and satisfaction, arbitratior and award, assumption of ri riség contributory or

comparative negligence, discharge in cank:up-‘*" dursss, esioppel, failure of

consideration, fraud, ,, Imjury by feliow servant, ¥ac:\, . license, payment,
Eatat

re;ease. Ies ‘s’,l ticat a. 58Tl L I
matter constituting an avoidance or affirmative defense. When a party has
as a counterclaim or a countsrclaim as a defense,

i1
illegal

frauds, "‘2*“‘!9 of limirartions, waiver and any other

Lo

mistakanly designated a defense
the court on terms, if j‘,‘-;stzce so requirss, shall treat the pleading as if there had

Lol Ul e

been a proper designation

Idakho Ruie of Civil Procedurs 13(a), governing compulsory counterclaims, provides:
A pleading shall state as a counferclaim any claim which at the time of
serving the pleading the pleader has against any opposing party, if it arises
out of the transaction or occurrence that is the subject matter of the opposing
party's claim and does not require for its adjudication the presence of third
parties of whom the court cannot acquire jurisdiction. But the pleader need
not state the claim if {1) at the time the action was commenced the claim was the

subject of another pending actiorn, or {2) the opposing party brought suit upon the

claim by atfachment or oz:.er process by which the court did not acquire
jurisdictior:. to render 2 pers:,u udgment on that claimn, and the pleader is not

stating any counterclaim under this Rule 13.

UVlivviwi
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In VP’s Answer to the Third Party Complaint it did not set forth any affirmative defenses,

or cross-claims against Valiant for prescriptive easement or

+

nor did it plead any courterclaims

equitable servitude for infrastructure. VP, not having pled these claims in its pleadings, nor

having raised them in its response to Valiant’s motior for summary judgment, the Court finds
that these ciaims did not survive Valiant's motion for summary judgment.

F. The priority of Valiant’s Redemption Deed is upheld.

014, Valiaat paid Bonner County $1,665,8:

Idako Club Property from property taxss swed to Bomner County. Or July 8, 2014, the
Redemption Deed in favor of Valiant was recorded as Instrument No. 851460, and re-recorded

August 22, 2014 as Imstrument No, 85325%, in the records of Benrer County, Idaho. See

Memorandum Decision LILC s Motion for Summar)
Judgment, atp. 20, § 1 16-17.
In Hardy v. M 235, 47 P.3d 1250 (2002), the Idahe Supreme Court
stated:
idahe law makes it ciga: *hat the rrvde::z; ion deed is not a tax deed given
urchaser; itis a 1=€i issued to a redemptioner in

i wids

by the county upon asaiz tIc 2

P

v v. Ray. 73 Idaho 232,

consideration of the pavment of de :
236,245 P23 814, RIB {16321 A r-edemg,. deed simply cancels and terminates
all rights of the county in and to the land acguired by virtue of the treasurer's tax
deed. Id, see also 1.C. §§ 63-1124, -1145.

The delinguent taxes paid by the Appellanis became a part of the
indebtedness protecied by the Appellazxfs’ and Hardy's contract of sale. I
(citing Eaton v. Mclarty, 34 202 P. 603 (1921y; Gilletze »
Oberhoizzer, 4* Idako 571, 264 Urnior, Cent. Life Ins. Co. v

Z

-'\h.,«.our" €2 Id 483 1i4 P2d

4 i g o § i 1 oo 1 ot e 1 Y
Id at 285, 47 P.34 at 1255 {emphasis suppiied).

as the hoider of a lien such as the 2007 RE Loans
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Mortgage against the [daho Club Property, and as the payor of back taxes to redeem the property,

is entitled to enforce the indebtedness as part of its own contract and the amount paid is entitled

to the priority of the existing mortgage. See Memorandum Decision and Order Granting Valian

Hdaho, LLC s Motion for Summary Judgment, at p. 20, §9 15-17.
However, NIR and VP argue that thers is no legal basis to enter judicial foreclosure of
Valiant’s Rademption Deed, tecause wher a redemption deed is obtained, it cuts off all

In suppert of this contention, they cite to Regan v

4
~aeTs

encumbrances who have rsceived notice.

2 {2014}, in which the Idahe Supreme Court stated:

3
i2

N
I\J

Owen, 157 Idaho 738,339 P.34 118
The issue in this appeal is whether the deed of Jeff and Karen Owen should be
eformed tc grant an sasement across their prope*’t‘» for the benefit of Brent and
Mourz Regan. The Regans are the owners of a 30.55—acre parcel of land in
Kootenai County. Adicining their parcel tc the east is a 10.7—acre parcel of land
owned by Joff and Karsn Owen. The Owens' property was acquired by two
separate conveyances. They acquired a 10.3—acre parce! from David and Hel
Hanna by a wamranty deed dated February 4, 2803 (Owen Parcel), and they
acquired a 0.4-acre pa_ el fror: Kootznai County by a dved dated November 28,

20C5 (Orphan Parcell. The Orphan Parcel adjoins the northern boundary of the
Wer pazcei The pnma:“; dispute in this appeal is whether the Regans have an
easeraent across the Orphar Parcel.

by the Regans and the Owens were part of several
of land iz sections 27 and 34 of township 50 rorth, range 3 west, of the
Boise Meridian, that wers d by BAR-ACH, Inc. On July 24, 1978, the
corporation. conveyed those tracts of land to Alexander H. Hargis, John W.
Achesorn, ,L,, and R.C. Coliins (kerein called Originai Grantors). The Original

‘12
£
@
e

Grantors later soid various pa:f:els from the land acquired from the corporation.
The saies relevart to this case wers of parcels of land located in the southern part
of sectior 27 and the northern part of section 34,

Q1 58

Y

Orphan Parcel. As a resuit, on April 13, 2004, the county treasurer issued a tax
deed conveying the parcel to Kootenai County. By deed dated November
nveved the Orphar Parcei to the Owens

mg -
(J./ N LL.A.e .au).;. Y COnVe

The Original Grantors did not pay the real sstale taxes assessed against the

[\
£

As stated above, when the Ow,m purchased the Orphar Parcel, they were

“hargeable with notice of every matter affecting the estate, which appears on the

TITY
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face of any recorded deed forming an essential link in his chain of title...”
Kalange, 136 Idaho at 196, 30 P.3d at 974 (emphasis added). The chain of title
would show that the Origina! Grantors owned the Orphan Parcel and that on April
14, 2004, a tax deed was recorded conveying the property to Kootenai County for
the nonpayment of property taxes for the year 2000. The documents in the chain
of title would not give constructive notice of any claim by the Regans to the
O-phar Parcel or of any mistake in the Smart deed. There is no contention that the

face of the tax deed would have put the Owens on inquiry notice of any defect in
the proceedings leading to the issuance of the tax deed. The Owens were not
under any obligation to .nqui‘-‘° as to why the Origiral Grantors had failed to pay
the property taxes assessed against the property.

Tke tax deed conveyed absciute title to the County free of encumbrances.
Idaho Code section £3-1006 states:

The [rax] deed conveys ic the graniee the abscluts titie to the land de“;;:sed
free of all encumbrances except morigagss of record to the holders of
which notice has not been sent as provided in section 63-1005, Idaho Code, any
lien for property taxes which may have attached subsequently to the assessment

s
¥ Q’?\
therein,

I

and any llen for special assessments
Wher the county received the tax 1365. to the Orphan Parcel, that cut off any
claim to reform the Owen Parcel so thar it included the Orphan Parcel. The county
was aL that peint the absoluts oamer of the Orphan Parcel. When the Owens later
purchased the Orphaz Parcel, they received the title that the county had.

Upgon consideration, the Court finds thar Regar v. Owen does not apply to this case. The
issue before this Court is what happens when property is redeemed by payment of back taxes

under a tax redemption sals, not when the property is purchased afier the fact, as occurred in

[aerefors, the Court upholds s findings and conclusions in the Memorandum Decision

Xy
w
g
\s
=~

and Order as 10 the priorisy of Valiant's Redemption Deed. JV's Cross-Claim as to this issue is

G. The priority of Valiant’s liens over any interest of JV is upheld.

1ds s

its £ndings in the Memorandum Decision and Order that JV's

3 i

T Tr ~ +tam
Lastly, the Court upkeld

ok W T " . o~ ~ 10G% rae ayel St
inst the Idanc Club Property, recorded on October 24, 1993, was subordinated 1o
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the 2007 RE Loans Mortgage, Pensco Mortgage, and MF08 Mortgage by the second and third

subordination agreements executed and recorded by JV on March 15, 2007 and August 6, 2008,

respectively. See Memorandum Decision and Order Granting Valiant Idaho, LLC’s Motion for

ss-claim against Valiant as to lien priority of i

=]

Summary Judgment, at p. 13. Therefore, JV's ¢

1995 Mortgage is dismissed.
IV. CONCLUSION AND ORDER

NOW, THEREFORE, based upen the foregoing, IT IS HEREBY ORDERED THAT:

Norih Idaho Resorss, LLC and VP, Incorporated’s Renewed Motion for Reconsideratic

and Clarification is DENIED.

end and to Reconsider the Court’s Memorandum

)
e
'
-
-
P
w
s
G4
ot
@]
3
ot
[#]
+
o
p
8
,
I
t
b
(]

Decision and Order Fiiex

[T IS FURTHER ORDERED THAT the Court shall enter the Final Judgment and d Decree

counsel for Valiant is instructed to submit a Final Judgment

of Forsciosure and Sale. However,
and o separate Decree of Forzclosurs and Sale in order to comply with Idaho Rule of Civil

Procedurs 34(a).

IT IS SO ORDERED,

DATED this _ | day of July, 2015. \

Barbéllé Buchanan
District Judge

MEMORANDUM DECISION & ORDER - 22
2877




CERTIFICATE OF SERVICE

I her=by certify that a true and correct copy of the foregoing was matiled, postage prepaid,
(and delivered via facsimile transmission, where indicated), this Z?:. dav of July, 2015, to:

ot

Bruce A. Anderson

EISAFSSER JARZABEK ANDERSON ELLIOTT & MACDONALD, CHTD.
320 East Neider Averue, Suite 102

Coeur d° Alene, Idaho 83815

Facsimile: 208.667.2150

1, ;o

(Ariorneys for Jacobson, Lazar and Sage Holdings)

Brent C. Featherston

FEATHERSTON LAW FIRM, CHTD.
113 South Second Avenue

Sandpeint, Idaho 83854

Facsimile: 208.2563.0400

(Attorneys for Pensco/Morigage Fun

RS

Garv A. Finrey
FINNEY FINNEY & FINNEY, PA TFAXED AND MAILED!
120 East Laks Street, Suite 317 4 )
Sandpeint, Idaho 83864 "
Facsimile: 208.263.8211

‘dttornays for For JV., LLC)

John A. Fimney

FINNEY FINNEY & FINNEY, PA

120 East Lake Street, Suite 317

Sandpoint, Idaho 83864

Facsimile: 208.263.8211

(Aziormeys for Pucci Consiruction/ACI Northrwest)

=T34

14 Church Street, Suite 203

A
Sandpoint, Idaho 83864
Facsimile

208.263.7557
Atiornevs for Hdaho Club HOA/Panhandle Mgmt.)

H
rs 3 J

o~
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Susan P. Weeks
JAMES, VERNON & WEEKS, PA [FAXED AND \JAELED]

1626 Linceln Way ﬂw,,, < \*v il
Coeur d’Alene, [daho 83814 “ho 22

Facsimile: 208.664.1684
(Attorneys for VP, Incorporated/North Idaho Resorts, LLC)

Richard L. Stacey

Jeff R. Sykes
McCONNELL WAGNER SYKES {FA‘XED AND MATLED]

e

& STACEY, PLLC. N Lo g

- Jasaey

827 East Park Boualevard, Suite 201 s
Boise, ID 83712

Fax# (208) 485-C110
(Attorney for R.E. Loans, LLC; and Vaiiant Idaho, LLC)

<
-

/ ?} Jan

diﬁepr*z' Clerk
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