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Susan P. Weeks, ISB No. 4255
Daniel M.[Keyes, ISB No. 9492
JAMES, VERNON & WEEKS, PA
1626 Lincoln Way

Coeur d'Alene, Idabo 83814
Telephone: (208) 667-0683 FEUURRS——
Facsimile: (208) 664-1684 SRt

sweeks@jvwlaw.net
Attorneys for Defendants North Idaho Resorts, LLC and VP, Incorporated

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

GENESIS GOLF BUILDERS, INC., formerly
known as NATIONAL GOLF BUILDERS, Case No. CV-2009-01810

INC., a Nevada corporation,
Plaintiff, VP INC’S MOTION TO AMEND ANSWER
V3. TO ASSERT AN AFFIRMATIVE

PEND OREILLE BONNER DEFENSE
DEVELOPMENT, LLC, a Nevada limited
liability company; et al.,

Defendants.

~AND RELATED COUNTER, CROSS
AND THIRD PARTY ACTIONS
PREVIOUSLY FILED HEREIN

COMES NOW VP, Inc. (“VP”), by and through its attorneys of record, James, Vernon &
Weeks, P.A., and respectfully moves the Court, pursuant to Rule 15 of the Idaho Rules of Civil
Procedure, for an order granting Defendant leave to amend its Answer to include Idaho Code §

5-214A as an affimmative defense to Valiant’s judicial foreclosure of Instrument Nos. 724829 &

724834.

VP INC’S MOTION TO AMEND ANSWER TO ASSERT AN AFFIRMATIVE
DEFENSE: 1 4413
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Idého Rule of Civil Procedure 15(a) provides that “a party may amend his pleading only
by leave c;f court... and leave shall be freely given when justice so requires.” Furthermore, Idaho
Rule of Cifvil Procedure 1(a) states that “these rules shall be liberally construed to secure the just,
speedy and inexpensive determination of every action and proceeding.” Our Supreme Court has
interpreted IRCP 1(a) and Rule 8(c) (pleading of affirmative defenses) to allow a party to raise

an affirmative defense before trial when the parties are given time to present argument in

opposition. See Bluestone v. Mathewson, 103 Idaho 453, 455, 649 P.2d 1209, 1211 (1982).

Oral argument is requested.
DATED this 27th day of 2016.
JAMES, VERNON & WEEKS, P.A.
Da.mcl M. Keyes
CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing was served on the following
persons in the manner indicated this 771 #* day of January, 2016:

__U.8. Mail, Postage Prepaid Gary A. Finney
____ Hand Delivered FINNEY FINEY & FINNEY, PA
v/ Facsimile: 208-263-8211 120 E Lake St., Ste. 317
: Sandpoint, ID 83864
____ U.S. Mail, Postage Prepaid Richard Stacey
Hand Delivered Jeff Sykes
_/_ Facsimile: 208-489-0110 McConnell Wagner Sykes & Stacey, PLLC

827 E. Park Blvd,, Ste. 201
Boise, ID 83712

oy
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DEFENDANT JV, LLC’S FOURTH AMENDED EXHIBIT LIST

CASE NO: CV-09-1810 PLAINTIFF'S COUNSEL:

DATE : :3!|1 20)o

DEFENDANT JV,LLC’'s COUNSEL: Gary A. F

iy
2;,;} i

tyy e
[RERe

Lot

sy .

inney

PLAINTIFFS: GENESIS GOLF BUILDERS, INC.

DEFENDANTS : PEND OREILLE BONNER DEVELOPMENT, LLC, et al.
s | P DE | DESCRIPTION M |O R |A
T |L FE A |F |E |D
A |A ND R |F |J |M
T |I AN K |E (E |I
E |N T E IR |C |T

T D |E |T |T
I D |E |E
F D |D
F

gHEAWNKE OBREaHXO0OM
HZHREnH{OPOIRU R

Secured Promissory Note, October
20, 1995, original sum
$2,264,500.00 to JV, LLC from
V.P., Richard Villelli, Villelli
Enterprises, Villelli Trust (all
as makers)

Mortgage recorded October 24,
1995, Instrument No. 474746 (V.P.
Inc, Mortgagor; JV, LLC,
Mortgagee)

Panhandle Escrow No. 2067429,
Ledger of Payments & Unpaid
Balance

Third Amended and Restated Real
Property Purchase and Sale
Agreement, January 6, 2005, North
Idaho Resorts/MDGM

Third Amendment to Indebtedness
and to Real Estate Security and
Subordination Agreement as
recorded June 24, 2008,
Instrument No. 753907

F Deposition of Chuck Reeves on
8/19/13 in BC Case No. CV-2011-
0135

G Findings of District Judge
Griffin in BC Case No. CV-2011-
0135

DEFENDANT JV, LLC’S FOURTH AMENDED EXHIBIT LIST
Page 1
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Seller’s Cleosing Statement HUD-1
of 06/14/2006

Borrower’s Closing Statement of
7/31/2008

Borrower’s Final Settlement
Statement of 08/06/2008

Notice of Redemption dated July
1, 2014, JV to BC Tax Collector

Redemption Deed, dated July 2,
2014, recorded July 7, 2014 as
Instrument No. 861430 & re-
recorded _August 22, 2014 as
Instrument No. 863295

Bonner County Treasurer’s Map
showing real estate redeemed JV,
and remainder of land redeemed by
Valiant

Redemption Deed, dated July 7,
2014, recorded July 8, 2014 as
Instrument No. 861460 & re-
recorded August 22, 2014 as
Instrument No. 863298

Buyer/Borrower Statement
(POBD/NIR), dated June 13, 2006

Bar-K 8-28-07 Spreadsheet

Satisfaction of Mortgage Security
Agreement and Fixture Filing,
recorded August 6, 2008 as
Instrument No. 756408

October 5, 2009 Letter to
Adjusters International

Photocopy of Greenspan Adjusters
International, Inc. Check No.
1238

Kathy Groenhout November 2, 2009
e-mail

Kathy Groenhout October 27, 2009
e-mail

R.E. Loan’s Satisfaction of
Mortgage recorded June 8, 2007,
Instrument No. 730445

Deed of Trust, recorded August
22, 2007 as Instrument No.
735613, records of Bonner County
Idaho

Assignment of Deed of Trust,
recorded August 22, 2007 as
Instrument No. 735614, records of
Bonner County Idaho

DEFENDANT JV, LLC'S FOURTH AMENDED EXHIBIT LIST

Paga 2
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Deed of Trust, recorded August
22, 2007 as Instrument No.
735623, records of Bonner County
Idaho

Assignment of Deed of Trust,
recorded August 22, 2007 as
Instrument No. 735624, records of
Bonner County Idaho

Deed of Trust, recorded August
22, 2007 as Instrument No.
735618, records of Bonner County
Idaho

BB

Assignment of Deed of Trust,
recorded August 22, 2007 as
Instrument No. 735619, records of
Bonner County Idaho

CcC

Chuck Reeves’' Letter dated
September 29, 2009

DD

Villelli Enterprises, Inc./VP,
Incorporated & POLP Mortgage of
2004, Loan No. V0104, recorded
March 24, 2004 as Instrument
No. 646455

EE

POBD, LLC April 2008 letter w/
Third Amendment to Promissory
Note

FF

Partial Release of Mortgage,
recorded September 25, 2007 as
Instrument No. 737860 — RE
Loans No. P0099 & Wells Fargo
Foothill, LC for a) Lot 7 Block
2... b) Lot 4, Block 9... ¢©)
Lot 16, Block 2...

GG

Deed of Trust, recorded
December 5, 2007 as Instrument
No. 742185 - from Shea/Eagle
Point Construction &
Management, Inc. to Mountain
West Bank, on Lot 7, Blk 2,
Golden Tees Estates, 2nd
Addition, for $1,440,000.00

HH

Trustee’'s Deed, recorded August
12, 2010 as Instrument No.

796852, Lot 7, Blk 2, Golden
Tees . . . for $8717,500.00
credit bid subject to all prior
liens & encumbrances

II

Trustee’' s Deed, recorded July
27, 2012 as Instrument No.
829818

DEFENDANT JV, LLC’S FOURTH AMENDED EXHIBIT LIST

Page 3
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GARY A. FINNEY

FINNEY FINNEY & FINNEY, P.A. Fir
Attornaeys at Law

Old Power House Building

120 East Lake Street, Suite 317

Sandpoint, Idaho 83864

Phone: (208) 263-7712

Fax: (208) 263-8211

ISB No. 1356

STATZ 77 10200
T T o
| :

B B R - .

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
GENESIS GOLF BUILDERS, INC., Case No. CV-2009-1810
formerly known as National Golf
Builders, Inc., a Nevada
corporation,

JV L.L.C.’S FOURTH
AMENDED EXHIBIT LIST AND
DOCUMENTS

Plaintiff,

v.

PEND OREILLE BONNER
DEVELOPMENT, LLC, a Nevada
limited liability company; R.E.
LOANS, LLC, a California
limited liability company; DAN
S. JACOBSON, an individual,
SAGE HOLDINGS LLC, an Idaho
limited liability company;
STEVEN G. LAZAR, an individual;
PENSCO TRUST CO. CUSTODIAN FBO
BARNEY NG; MORTGAGE FUND ’08
LLC, a Delaware limited
liability company, VP,
INCORPORATED, an Idaho
corporation; JV L.L.C., an
Idaho limited liability
company; WELLS FARGO FOOTHILL,
LLC, a Delaware limited
liability company; INTERSTATE
CONCRETE AND ASPHALT COMPANY,

N N g Nt vt Nw Nt S P wl N Nl Nt i Nt o Nl Nl Sut Nut vl Nl St P ¥ Nt P
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an Idaho corporation; T-0O
ENGINEERS, INC., fka Toothman-
Orton Engineering Company, an
Idaho corporation; PUCCI
CONSTRUCTION INC., an Idaho
corporation; ACI NORTHWEST,
INC., an Idaho corporation;
LUMBERMENS, INC., dba ProBuild,
a Washington corporation;
ROBERT PLASTER dba Cedar Etc;
NORTH IDAHO RESORTS, LLC, an
Idaho limited liability
company; R.C. WORST & COMPANY,
INC., an Idaho corporation;
DOES 1 through X,

Defendants.

AND RELATED COUNTERCLAIMS,
CROSS-CLAIMS, AND THIRD-PARTY
COMPLAINTS

formerly known as NATIONAL GOLF
BUILDERS, INC., a Nevada
corporation,

Plaintiff,
v.

PEND OREILLE BONNER
DEVELOPMENT, LLC, a Nevada
limited liability company; et
al,

Defendants.

AND RELATED COUNTERCLAIMS,
CROSS-CLAIMS, AND THIRD-PARTY
COMPLAINTS

VALIANT IDAHO, LLC, an Idaho

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
GENESIS GOLF BUIDLERS, INC., ;
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
limited liability company, ;

JV L.L.C.’S FOURTH AMENDED EXHIBIT LIST AND DOCUMENTS - 2
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Third Party
Plaintiff,

v.

PEND ORIELLE BONNER DEVELOPMENT
HOLIDNGS, INC., a Nevada
corporation; BAR K, INC., a
California corporation;
TIMBERLINE INVESTMENTS LLC, an
Idaho limited liability
company; AMY KORENGUT, a
married woman; HLT REAL ESTATE,
LLC, an Idaho limited liability
company; INDEPENDENT MORTGAGE
LTD. CO., an Idaho limited
liability company; PANHANDLE
MANAGEMENT INCORPORATED, an
Idaho corporation; FREDERICK J.
GRANT, an individual’ CRISTINE
GRANT, an individual; RUSS
CAPITAL GROUP, LLC, an Arizona
limited liability company;
MOUNTINA WEST BANK, a division
of GLACIER BANK, a Montana
corporation; FIRST AMERICAN
TITLE COMPANY, a California
corporation; NETTA SOURCE LLC,
a Missouri limited liability
company; MONTAHENO INVESTMENTS,
LLC, a Nevada limited liability
company; CHARLES W. REEVES and
ANN B. REEVES, husband and
wife; and C.E. KRAMER CRANE &
CONTRACTING, INC., an Idaho
corporation,

Third Party
Defendants.

JV L.L.C., an Idaho limited
liability company,

Defendant and
Cross-Claimant against all of

Vvvvvvvvvvvvvvvvwvvvvvvvvvvvvvvvvvvvvvvvvvvvvvv

JV L.L.C.’S FOURTH AMENDED EXHIBIT LIST AND DOCUMENTS - 3
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the Defendants and
Third Party Plaintiff,

v.

VALIANT IDAHO, LLC, an Idaho
limited liability company:
V.P., INC., an Idaho
corporation; RICHARD A.
VILLELLI, a married man; MARIE
VICTORIA VILLELLI, a married
woman; VILLELLI ENTERPRISES,
INC., a California corporation;
RICHARD A. VILLELLI, as TRUSTEE
OF THE RICHARD ANTHONY VILLELLI
AND MARIE VICTORIA VILLELLI
REVOCABLE TRUST; THE IDAHO CLUB
HOMEOWNERS ASSOCIATION, INC.,
an Idaho corporation; the
entity named in Attorney Toby
McLaughlin’s Notice of Unpaid
Assessment as PANHANDLE
MANAGEMENT, INCORPORATED, an
Idaho corporation; and HOLMBERG
HOLDINGS, LLC, a California
limited liability company,

Third Party
Defendants.

COMES NOW JV L.L.C., by and through counsel, GARY A.

FINNEY, Finney Finney & Finney,

JV L.L.C.'S DOCUMENTS AND EXHIBITS

vvvvvvvvvvvvvvvvvvvvvvvvvvwvs’

P.A.,

and submits as follows:

A, Secured Promissory Note, October 20, 1995, original

sum $2,264,500.00 to JV, LLC from V.P., Richard

Villelli, Villelli Enterprises, Villelli Trust (all as

makers)

B. Mortgage recorded October 24, 1995, Instrument No.
474746 (V.P. Inc, Mortgagor; JV, LLC, Mortgagee)
2067429, Ledger of Payments &

C. Panhandle Escrow No.
Unpaid Balance

JV L.L.C.’S FOURTH AMENDED EXHIBIT LIST AND DOCUMENTS - 4
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D. Third Amended and Restated Real Property Purchase and
Sale Agreement, January 6, 2005, North Idaho
Resorts/MDGM

E. Third Amendment to Indebtedness and to Real Estate
Security and Subordination Agreement as recorded June
24, 2008, Instrument No. 753907

F. Deposition of Chuck Reeves on 08/19/13 in BC Case No.
Cv-2011-0135

G. Findings of District Judge Griffin in BC Case No. CV-
2011-0135

H. Seller’s Closing Statement HUD-1 of 06/14/2006

I. Borrower'’'s Closing Statement of 7/31/2008

J. Borrower’s Final Settlement Statement of 08/06/2008

K. Notice of Redemption dated July 1, 2014, JV to BC Tax
Collector

L. Redemption Deed, dated _July 2, 2014, recorded July 7,

2014 as Instrument No. 861430 & re-recorded August
22, 2014 as Instrument No. 863295 -
M. Bonner County Treasurer’s Map showing real estate
redeemed JV, and remainder of land redeemed by Valiant
N. Redemption Deed, dated July 7, 2014, recorded July 8,
2014 as Instrument No. 861460 & re-recorded _August
22, 2014 as Instrument No. 863298

0. Buyer/Borrower Statement (POBD/NIR), dated June 13,
2006

P. Bar-K 8-28-07 Spreadsheet

Q. Satisfaction of Mortgage Security Agreement and
Fixture Filing, recorded August 6, 2008 as Instrument
No. 756408

R. October 5, 2009 Letter to Adjusters International

S. Photocopy of Greenspan Adjusters International, Inc.

Check No. 1238

T. Kathy Groenhout November 2, 2009 e-mail

U. Kathy Groenhout October 27, 2009 e-mail

v R.E. Loan’s Satisfaction of Mortgage recorded June 8,
2007, Instrument No. 730445

W. Deed of Trust, recorded August 22, 2007 as Instrument
No. 735613, records of Bonner County Idaho
X: Assignment of Deed of Trust, recorded August 22, 2007
as Instrument No. 735614, records of Bonner County
~Idaho
Y: Deed of Trust, recorded August 22, 2007 as Instrument
No. 735623, records of Bonner County Idaho
Z: Assignment of Deed of Trust, recorded August 22, 2007
as Instrument No. 735624, records of Bonner County
Idaho

JV L.L.C.’S FOURTH AMENDED EXHIBIT LIST AND DOCUMENTS - § 4422




BB:

CC:
DD:

EE:

FF:

HH:

II:

Deed of Trust, recorded August 22, 2007 as Instrument
No. 735618, records of Bonner County Idaho

Assignment of Deed of Trust, recorded August 22, 2007
as Instrument No. 735619, records of Bonner County
Idaho

Chuck Reeves Letter dated September 29, 2009

Villelli Enterprises, Inc./VP, Incorporated & POLP
Mortgage of 2004, Loan No. V0104, recorded March 24,
2004 as Instrument No. 646455

POBD, LLC April 2008 letter w/ Third Amendment to
Promissory Note

Partial Release of Mortgage, recorded September 25,
2007 as Instrument No. 737860 — RE Loans No. P0099 &
Wells Fargo Foothill, LC for a) Lot 7 Block 2... b)
Lot 4, Block 9... c) Lot 16, Block 2...

Deed of Trust, recorded December 5, 2007 as Instrument
No. 742185 - from Shea/Eagle Point Construction &
Management, Inc. to Mountain West Bank, on Lot 7, Blk
2, Golden Tees Estates, 27 Addition, for $1,440,000.00
Trustee’ s Deed, recorded August 12, 2010 as Instrument
No. 796852, Lot 7, Blk 2, Golden Tees . . . for
$877,500.00 credit bid subject to all prior liens &
encumbrances

Trustee’s Deed, recorded July 27, 2012 as Instrument
No. 829818

* In addition to the foregoing, JV will use and introduce at
trial Valiant’s Exhibits 1 through 19 and Valiant’s Exhibits
A through J from Valiant’s Motion for Summary Judgment of
1/16/2015 and as attached to the purporting Affidavit of
Charles Reeves November 12, 2014 support therefore, all of
which are file with the Court and all parties already have

copies.

A copy of all of these Exhibits and Documents JV's A — DD

have previously been served on counsel for the parties and a

copy delivered to the Court (NOTE DD WAS ADMITTED AT TRIAL).

The JV Exhibits EE - II are now served upon the parties and a

copy to the Court. The Court’s EXHIBIT “COPIES” are being hand

delivered to the Court and the originals will be brought to

Trial.

JV L.L.C.’S FOURTH AMENDED EXHIBIT LIST AND DOCUMENTS - 6 4423




DATED this (l day of March, 2016.

L/w{(ll%wf

GARY Aézrrnuzy )7

Attorney for JV L.L.C.

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served as
indicated, by facsimile, or by hand delivery, this 11 day of
March, 2016, and was addressed as follows:

Richard Stacey/Jeff Sykes

MCCONNELL WAGNER SYKES & STACEY PLLC

827 East Park Boulevard, Suite 201

Boise, ID 83712

Via Facsimile: (208) 489-0110

[Attorney for R.E. LOANS, LLC & VALIANT IDAHO LLC]

Susan Weeks

Steven C. Wetzel

JAMES, VERNON & WEEKS, P.A.

1626 Lincoln Way

Coeur d’'Alene, ID 83814

Via Facsimile: (208) 664-1684

[Attorney for NORTH IDAHO RESORTS, LLC, V.P. INC, & FOR
JV’S THIRD PARTY DEFENDANTS]

The Honorable Barbara Buchanan -

Bonner County Courthouse - Judge’s Chambers
215 S. First Avenue

Sandpoint, ID 83864

VIA HAND DELIVERY

JV L.L.C.’S FOURTH AMENDED EXHIBIT LIST AND DOCUMENTS - 7 4424




PEND OREILLE BONNER DEVELOPMENT, LLC

LETTERHEAD
April __, 2008
Mr. Jim Berry
JV,LLC
P.0.Box B

Sandpoint, ID 83864
Dear Jim:

Thank you again for your readiness to execute the subordination agreement in favor of
First National Bank (“FNB”) for the purpose of subordinating the lien of J.V., LLC’s
mortgage on the Lake Parcels to the new first lien in favor of FNB on the Lake Parcels.
In the Third Amendment to the promissory note which J.V.’s mortgage on the Lake
Parcels secures, you agreed to resubordinate your lien to a new or replacement first
mortgage lien on the Lake Parcels in favor of R.E. Loans, LLC, Barney Ng’s entity. The
principal amount of that loan may range up to $30 to $35 Million Dollars. You would
remain in second position on the Lake Parcels, initially behind FNB, then behind R.E.
Loans, LLC.

Once Barmey Ng is able to fund the loan which R.E. Loans has contracted to make to us,
we intend to use part of the proceeds to take out the FNB loan. We would pay FNB off
in full. In order to do that we shall wish, and Barney shall doubtless require, that his loan
have a first priority security interest in the Lake Parcels.

Accordingly, in furtherance of your agreement in the Third Amendment to subordinate
again, I request that you sign and return to me the enclosed counterpart of this letter so
that we each have a written memorial of our understanding as summarized below.

J.V., LLC (*JV™), agrees in favor of Pend Oreille Bonner Development, LLC (“POB”)
as follows:

1. Provided the proceeds of the loan from R.E. Loans, LLC (“Ng”) are used in part
to pay off in full the loan from First National Bank which is secured by a first mortgage
on the Lake Parcels, JV will subordinate the lien of its mortgage on the Lake Parcels to a
first mortgage on the Lake Parcels in favor of Ng.

2. A condition of the aforesaid subordination is that the principal amount of the loan
from Ng shall not exceed Thirty-Five Million Dollars ($ 35,000,000) and that the
balance of the proceeds after payment of the FNB loan in full shall be used to refinance
other indebtedness of the Idaho Club project and to pay for on-going costs of
development.




3. TV agrees, upon request, to execute and deliver to Ng a written subordination
agreement substantially in the form of the subordination agreement which JV has
executed in favor of FNB pertaining to the Lake Parcels.

Many thanks, Jim, for confirming our agreement by means of this exchange of letter
counterparts.

Sincerely yours,

Pend Oreille Bonner Development, LLC,
a Nevada limited liability company

By:  Pend Oreille Bonner Development Holdings, Inc., a Nevada corporation,
its managing member

By:

Charles W. Reeves

President
The undersigned hereby accepts and agrees to the provisions of the foregoing letter.
J.V. LLC, an Idaho limited liability company

By:
James W. Berry, Member

By: Hidden Lakes Ltd Partnership, Member

By:
William A. Berry

By: Sun Mountain, Inc.. Member

By:
William A. Berry. President
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THIRD AMENDMENT TO PROMISSORY NOTE

This Third Amendment to Promissory Note (“this Amendment”) is dated as of this
day of June, 2008, by and between J.V. LLC, an Idaho limited liability company

(“Holder™) as the holder of the promissory note (“Note”) which this Amendment

concerns, and Pend Oreille Bonner Holdings, Inc., a Nevada corporation (“Payor”).

This Amendment pertains to an original promissory note (the “Original Note”) entitled
Secured Promissory Note dated October 20, 1995 in the principal amount of Two Million
Two Hundred Sixty-Four Thousand Five Hundred Dollars ((2,264,500) made in favor of
Holder by Richard Villelli et al. (collectively “Villelli”). The Original Note has been
amended (i) by an instrument (the “First Amendment”) entitled Agreement to Release
Right of First Refusal Upon Payment, Agreement for Payment On Profit Sharing
Agreement and To Release Upon Payment, and Modifications to Promissory Note and
Real Estate Mortgage executed on February 7, 2005 by Villelli and Holder and (ii) by an
instrument (the “Second Amendment”) entitled 4mendment of Promissory Note dated as
of June 19, 2006 and executed by Holder and Payor. As used in this Amendment, the
term “Note” shall mean the Original Note as amended by the First Amendment and the
Second Amendment.

The Note is secured by a deed of trust (the “Deed of Trust”™).

Between the date of the First Amendment and the date of the Second Amendment, Payor
acquired title to the real property in payment for which the Original Note was first given.
Payor now holds said real property subject to the obligations set forth in the Note and the
Deed of Trust..

For good and valuable consideration, including, without limitation, the agreements of the
parties set forth in this Amendment, the receipt and adequacy of which consideration
Holder and Payor hereby acknowledge, Holder and Payor hereby agree that, effective as
of the date of this Amendment, the Note is hereby amended and modified as follows..

Except as specifically provided herein, the parties agree that all terms of the Note shall
remain in full force and effect except as explicitly modified by the following provisions
of this Amendment. The date (the “Effective Date”) as of which the provisions of this
Amendment shall become effective is the date of this Note set forth above.

1. Payor, on or before the effective date of the subordination described in paragraph
7 below, shall partially prepay the current principal balance of the Note in an amount
which suffices to reduce the principal balance to One Million Five Hundred Thousand
Dollars (§1,500,000). Interest shall cease to accrue on the principal which has been
prepaid.
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2. The interest rate on the principal balance of the Note remaining after the
prepayment described in Paragraph 1 above shall, commencing upon the date of said
prepayment, be twelve percent (12%) simple interest per annum.

3. The term of the Note shall be extended for thirty-six months. Accordingly the
new maturity date of the Note, on or before which date all principal and any unpaid
accrued interest then unpaid under the Note shall be due and payable in full, shall be June
2011,

4. Payor shall pay Holder a prepayment fee of Thirty Thousand Dollars ($30,000)
concurrently with the principal prepayment described in Paragraph 1 above.

5. After the principal prepayment described in Paragraph 1 above has been made to
Holder, no further principal payments shall be due until the new maturity date of the
Note. Payor shall, however, have the right (but no obligation) to prepay principal at any
time and from time to time during the term of the Note, in whole or in part, and there will
be no penalty or premium charged for any such principal prepayments. Interest shall
cease to accrue on principal which has been prepaid.

6. Payor shall pay Holder as a release price for the partial release from the lien of the
Deed of Trust (A) for the release of any land upon which a condominium unit shall be
constructed, an amount equal to twenty thousand dollars ($20,000.00) for each such unit
of land conveyed; (B) for the release of any single family lot, an amount equal to twenty
thousand dollars ($20,000) per lot; and (C) for the release of land on Moose Mountain,
an amount equal to Eight Thousand Dollars ($8,000) per net acre.

7. Payor shall execute in recordable form and deliver to Holder for recordation a
new deed of trust, which shall constitute a lien of second priority to secure the Note, on
both the Moose Mountain and Trestle Creek properties. Holder agrees to execute a
subordination agreement which will subordinate said new deed of trust to any first
mortgage or deed of trust which presently exists or which Payor may hereafter grant upon
either or both of the Moose Mountain and Trestle Creek properties. The terms and
conditions of any such subordination shall be set forth in a letter agreement between
Holder and Payor to be executed and delivered separately from but concurrently with this
Amendment. Anything to the contrary notwithstanding, the maximum amount of the first
deed of trust on the lake to which Holder’s note shall be subordinated shall be
$5,000,000.

By: Pend Oreille Bonner Development Holdings, Inc
a Nevada Corporation

Charles W. Reeves
President
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J.V.LLC, an Idaho limited liability company

By:

James W. Berry
Member

By: Hidden Lakes Ltd Partnership
Member

By:

William A. Berry

By: Sun Mountain, Inc.
Member

By:

William A. Berry
President
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PARTIAL RELEASE OF MORTGAGE

R.E. LOANS LLC, a California limited liability company and the holder of the Mortgage
hereinafter described, and WELLS FARGO FOOTHILL, LLC, a Delaware limited liability
company as the a holder of a collateral assignment pertaining the Mortgage hereinafter
described, in consideration of the sum of Ten Dollars ($10.00) and other valuable consideration,
the receipt of which is hereby acknowledged, do hereby release and discharge ONLY the
property described as

l“ 30%2. Lot 7, Block 2, GOLDEN TEE ESTATES 2" ADDITION, according to Plat thereof, recorded in

230

{ A

Book 8, of Plats, Page 79, records of Bonner County, Idaho

Lc_)/t 4, Block 9, GOLDEN TEE ESTATES 31 ADDITION, according to Plat thereof, recorded in
Blook 8, of Plats, Page 78, records of Bonner County, Idaho

Lot 16, Block 2, of the REPLAT OF GOLDEN TEE ESTATES AND GOLDEN TEE ESTATES
1** ADDITION AND UNPLATTED LAND, according to the Plat thereof recorded in Book 8 of
Plats, Page 77, records of Bonner County, Idaho

from the lien of that certaln Mortgage Assignment of Rents, Security Agreement, and Fixture
Filing (the “Mortgage’) dated March 6, 2007, executed by Pend Oreille Bonner Development,
LLC, which was recorded on March 15, 2007 in the Office of the Recorder of Bonner County,

Idaho as Instrument No. 724829 and 724834.

This instrument releases ONLY the above described property from the lien of said Mortgage.
Said Mortgage continues to encumber the remainiqg property therein described to the extent such
property has not prevmusly been released

REMAINDER OF PAGE INTENTIONALLY LEFT BLANK

Page 1 of 2
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ST

WELLS FARGO FOOTHILL, LLC, a R.E.LOANS LLC, a Callforma limited liability
Delaware limited liability company company
By Its Manager: B-4 PARTNERS LLC,

By: :’ . 52 o a California limited liability company

~—~
~. < ®TR TTSTATEOF CALIFORNIA D N .
: )ss.
COUNTY OF CONTRA COSTA )
mgﬁmu 2007, before me Gpumdaslus &20& Lo a Notary Public in and for
said State and County, personally appeared Aq personally known to me (or

, name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and
that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s)

acted, executed the instrument.

WITNESS my hand and official seal.

Commission # 1660988
e A Notary Publc - Calliomia
mcammmﬂm

STATEOF | AN (LG )

)ss.
COUNTY OF [22 ll“ﬁ )

Sbgpk 10w 1| 52007, beforeme L0V 1S A ' i A2y . aNotary Public inand for
saxd State and County, personally appeared 1 My B Y VNS ., pérsonally known to me (or
proved to me on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and
that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s)
acted, executed the instrument.

WITNESS my hand and official seal.

RELEASE OF MORTGAGE PARTIAL MASTER Page 2 of 2
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. RECORDATION REQUESTEDBY: - . . . . . [T :
Mouritain Wast:Bank Sy e ! C SANDPOI ; .
Ponderay Commarcial Lending Center Tt . NTTITLE
. .. 476658 Hwyes < : S ME }
PO Box,399- ’ . 14

s.ndpoim [[] 53864 : . .

" WHEN nsconoso MAIL TO: : Lo ng 3,5 P 423

: Pondarsy Cemq-whl Lending Center ’ 7 4 2 1 8 5 ' \BON MARIE ScoT IT
I umu Hay 95 ,'fD NER:C UUNTY ‘RECORDER
Snndpoim. D §3864 7ﬁ i ’

SEND TAX NOTICES TO:
i EAGLEPOINTE CONSTRUCTION & MANAGEMENT, INC. ) .

. PO 80X 8207 . ,
. __%maus.m_&m ' . : 18 £0 ; X
. DEED OF TRUST
. THIS DEED OF TRUST is dated November 29, 2007, among EAGLEPOINTE CONSTRUCTION & MANAGEMENT,
“INC.. A WASHINGTON CORPORATION, whose address Is PO BOX 8207, SPOKANE, WA - 98203 ("Gnmor").

Mountsin West Bank. whose address is Ponderay Commercial’ Lendirig Conter, 476666 Hwy 95, PO Box 399,
", Sandpoint, ID' 83864 {referred to below.somatimes-as "Lender” end moﬂm« as "Beneficiary”); and SANDPOINT
TITLE COMPANY, whose address is PO BOX 1767, SANDPOlNT ID 83864 {referred to beslow as "Trustee™).

CONVEYANCE AND GRANT. For vaksable consideration, Grmmmmby by nm‘ in, soff and Y in trust, Wwith power of

Vv ssle, to Trustes for the benefit of Lender 85 Baneficiary, dlaquamr:ﬁgm. ﬂb.mhwmhmdwﬂwiollowhgducﬁbodm&lp’ﬂ”ﬂv.
together with sl existing or subsequently” mmd or affixed buldings,’ and fi ait rights of way, end
sppurtenances; all water, water rights and ditch dghts ﬂncluqu stock in uﬂaﬂu with ditch ar lmgntlnn rights}; and all other rights, royaltfn.
end profits releting to the real property, sll minersls, oil, gas, geothermal and similar matiars, {the “Real .
Property”) locatad in BONNER Comtv smte ‘of idsho: Lo

, \'_',' LOT, 7'”8LOCK 2. OF GOLDEN TEE ESTATES 2ND. ADDITION, ACCORDING TO THE OFFICIAL PLAT THEREOF, '
' RECORDED IN BOOK 8 OF PLATS, PAGE 79, RECORDS OF BONNER GOUNTY

The Real Property or its address is commonly known as 512 S IDAHO CLUB DRIVE, SANDPOINT {D 83864. The

Real ‘Property tax identification numben is 033810020070A

OROSS’COLLATERAHZATION. In addluon to the Note, this Deed of Tmtqsocum all obligations, debts ond lishilities, plus interest thargon, of
Gnmw!.mdor.ormyamormmo!u\m 23 wo!l nlucukn-wundmagwcrmwormymormovao!tuom. whathér now

exiiting or herumv arlung, whather related.or w the  pUrpa; ‘9t the ‘Note, - whether yoluntery or otherwise, whethsr due or nat due,
direct or indi ined or und ined, sbsol gent, liquidatéd or uniiquideted, whether Grantor may be lisble Individuslly or
[aim!v with amon whathsr obilgéted as cuanmor, wwty. accommodmhn party or oﬂwwlu and whether racovary upan such amounts may
be or ‘hereaftar may -become barred. by any of 1g, snd whethsr the g Y 10 repay such amourits may be or hareattsr may

9 become otherwise unenforceable.

Grantor presently sssigns to Lender (aiso known as Bmohcmy‘ln this Deed of Trum ail of Grantor's right, titla, and Interast in and to all present
and fature leases of the Propadty and all Rents from the Praperty: In addition, Grantor grants to Lendsr a Uniform Commercisi Code security
: interast In the Personal Property and Rents.

THIS, DEED OF TRUST. INCLUDING THE ASSIGNMENT OF RB‘TS AND THE SECURITY INTERESYT IN THE RENTS AND PERSONAL PROPERTY,
. IS GIVEN TO'SECURE (A) PAYMENT OF THE INDEBTEDNESS ANO {8) PERFORMANCE OF ANY-AND- ALL OBLIGATIONS UNDER THE NOTE.
r THE RELATED DOCUMENTS. AND THIS DEED OF TRUST. THIS DEED OF TRUST I8 GIVEN AND ACCEPTED ON THE FOLLOWING TERMS:

PAYMENT AND PERFORMANCE. Except as othérwise provided in this Deed of Trust, Grantor shell'pay (o Lender ell amounts secured by this
Deed of Trust as they becoms due, and shall strictly and In e timely manner perform all of Grantor's obiigations under the Note, this Dasd of
Trust, and the Related Documents.

POSSESSION AND MAINTENANCE OF THE PROPERTY. Grantor agrees that Grantor's possession and use of the Property shall be govemed' by
,the following provusmna

Possession: md'uu. Untll the dcourrence of an Event of Defsult, Grantor mav {1} remasin in possession and control of tha Property; (2}
use,” operate- or manage the Property: and (3) coliect the Rents from the Property. The following provisions relate to the use of the
Property or to othar fimitstions on the Property. THE REAL PROPERTY EITHER IS NOT MORE THAN FORTY (40) ACRES IN AREA OR IS.
LOCATED WITHIN AN INCORPORATED CITY OR VILLAGE.

Outy to Maintsin. Grantor shall maintain . the Property in tenantable candmon and promptly perform all repairs, replacements, nnd
maintenance necessary to preserve itsvalue.

Canipliances With Envi t Laws. Gmwf mpreunu and warrants to Lender thu. m Duﬂng the period af Grenator's ownmmp of
u\anpenv. thero has bean no Use, generstion; 3 or th d rek of sny ¢ .

- Sub by any p on, under, sbout of from ths Propmv. 2) @ hosmo fedge of. or reason to believe thet there has
been, except 88 previdusly discliosed to and ack byLendorhwmhg. (a)mvbruchor’ jon of any Envi Laws,
b} any use,.g jon, manut . storsge, ) of any Hezardous Sub on, under,

E3 - sbout’ or- from, mmnv by any pdor owners or occuplm.l of me PIOP‘"V/,GC (clv anv utuoi or meenmd migation or claims of sny

. K] . vy P ! g1 such "and {3) Exgept as pr s8ly d o and. d by Lendar in writing, (a} nelther

Grantor-nor lﬂY tenent, contractor, agent opomu authorized user of the Proponv shall use, generata,, manuuctun stora, ueut. dapm of

. or relsase any Hazardous SUbstence on, under, ebout or from the Proponv. lg\d (bl any such activity shall bs coridl din p

with aii spplicsble fedaral, state, and locsi laws, reg and i all Envi {Laws. G .

suthorizes Londer and its sgents to enter upon the-Property 1o meke such Imac;a s end tests, at GIWI axpense, #s Lender may deem

approp of the Property with this section of the of Trust. Any inipections or tésts made by Lendar shail

be for- Lander s purposes onlv md‘ shall not be construad to create any mpondmny or-ltubiutv nthe ‘part of Ledder. m,.Gmmor or..to.any..~ -~

| othet person. The mpms,nuuonr and w% uconuimd'here-n 819’ baséd” on‘Gumot (L Iugm\h lnvnglo‘gﬂnc thé Propany, for R

S Hmrﬂoqusmmneofv—aenhwﬂq&nﬁ"m foloases sind.walves any, future claims;ageinst Lerider for“indemnity_or contribution in the -+ -
tT . event t Grantor ‘becores. liable for‘cisanup or other costs’ mdot any* :uds.lowumd 121" agrees to indemnity, detend, and hold-harmiess.

Lendet against any and- at! claims slosses, liabilities, d and sxpenses which Lender may difectly or indirectly sustain or
suﬂar resu(ung from 8 brench of this section of the Deed of Trutt or 33 8 consequence of any uss, genaration, mmuhc:uw. storage,

L or thr d release occunlng prior to Grantor's ownership or interest in the Progerty, whather or not ‘the same was or
should have been known to Grantor, The provisions of this saction of the Deed of Trust, inciuding the obligation to mdemnﬂv and defend,
shall survive the payment of the Indebtedness and the satisfaction and reconveyance of the lien of this Dead of Trust and shall-not be
affected by Lender's acquisition of any Intecest in the Property, whathar by foreclosure or otharwiss,

Nuisance, Waste. Grantor shell not,cause, coniduct or pcrmil sny nuisance nor, Sommit, pemm. or sufter eny stripping of or weste on or to

< the. Property or any partion of the Property, - Withaut g the generelity>of the N will not remove, of grant to any other
party the right to removo. nrw tlmbor. minerals (inc!unlng oil and gas), coal, clw. scoria, sol, gravel or rock products without Lendér's prior
writtan cansent. ~ . "

t * Romoval of Img 3. Gran “shall fvét.de ofish or're

anv Improvements from the Real Praperty without Lender's prior writer -
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- tENDER‘S EXFENOITURES Af any acuon or proceeding is commcmd that would mamluﬂy affact ténder's interest in the Propmy or if Grantor

charged undar the Nota from the date incurred or paid by:Lend %: m by G . Alkguch expenses will 8 part of
the Indebtedness and, st l.cnder 8. ept&on, will (A) bo paystifdn 7 () be addad 10 the balance of the Note hd be apportioned smong
and be payebla with eny 'l Y due during sither (1) the term of any oppiicabh insurance pohcv. on (2) the

© remsining tarm of the: the, or {C) bo u 2 balh which will ba due and paysble &t the Note's maturity. “The Deed of Trust
aiso will: pay t of mose 1s. Such right shalt be In addition to.aii other rights and remcdm to chh Lender msy be ontitiad upon
Default. Lo -~

comem. As & condition 10 the mnovol ot any improvements, l.ondor meay require Grantor to make arrangeménts sansfuctorv to l.ender 10
place wch nproven wm~ NprGver nu of at Teast aqual val .

Lm s Rluht to.Enter. Lurmr snd’ Londer ‘s mms md repcumtaﬁvu may enter vpon.the Rul Propcny at-all reasonable timaes.to attend
‘(l? Lender's: inxamwond to tmpoct the Real Ptopenv for purposes of Grantor's compuaneu with the terms and conditions of this Deed of
« Trust,
. g M
p m’vbuﬁ"‘ arnmentai Requl Grantor-shafl promptly comply with el isws, ordit\mces. -nd rogu&auons, now or Mmfm B
inetect, of ‘all oovcmmsnm mhodtin spplicadle to the use .or occupancy, of the Proparty, Incl . the A :
With Disabiliies Act. : Grantor may contest in good faith any such’lsw,’ ofdinancs, or rogmaﬂon and withho!d compliance durmg sny v
ding, including } is, $0 lorig es Grantor has notified Lender in “wiiting prior | to doing 80 snd 30 long as, in Londer's
solo opinion. Lender's ht-rem in the Property are not jeopardized. Lender may require Grantor to post adequate security or 8 surety “bond,
ruoombly sabsfactorv to Lmdar. 10 protect Lander's intarest.

Duty to Protect. Grantor agrees naither to abandon or leava unatiended the Propany Grantor shall do alt other acts, in addition to thase

:ects set’ lor@ abovo In thu nclbn which from the character md use of the Propmv are reuonablv necessavy to protect and preserve the

. Proww- R A ., N

DUErON SALE - CONSENT BY LENDER Lender may, st kmdor £ 3 opﬂon larg immediataly due and payable. all sums d by this ‘Doed of |

Trust, .updn the' sela or trensfer, without Lendsr'y PrIOF waitten cons@nt,. of. sil or any pm of the. Real Pioperty. or any, interest in"the. Real ~ -
™ or transfer” msans: the-convayance of Real Property or any right; dtie.or interest ini the aanrop.ny whethar legsl, benelicial X

or. equitable;: whather voluntery or-invalumary; whether by outright n!a desd, ingtait sele land. t, contract for deed, .

leasehold interest-with & term. grastec-then three (3) years, leags-option or by ssle ‘transfar-of any’ banaficiel interest in

or to any.-land trust holding e to _the Rest’ Property, or by-any “other methdd of eonv”mu 91 oﬂ mumof’ thé Res| Property. If any Grentor is -

a corporation, partnarship or limited Rebility company, transter,slso includes any changs in Kip.ot f morg thin twenty-five percent (25%} of

the vating stock, partnership interésts or limited lisbility company Interests, as.thé cass may be, of ‘such Grantor. Howmr. this option shall not

ba exercised by Lender if such exercise is ‘prohibited by ledonl faw or by-idaho taw, P

TAXES AND LIENS. The lollowung provigions refating 1o the taxes and liens on the Property are part-of this Déed ‘ot Frust: .

Payment. Grantor shail, pay wiien Gue fand in it events prior to delinguency) ol texas, speciel taxes, as o nciuding
watst and scwed. fines md impositions lavied cgnlmt of on account of the Proparty, end shall piy whendué all claims Tor work don- on or
for services. nnﬂ«eq,oc mnmid furaished to the Propeity. Grentor shall maintain the: Propenv tree-of ait liens having priority aver or equs!
to the mmmof Lender undu this Ossd of Trust, except for the lien of 1 taxes and amssmom not dus lnd oxceot a8 otfierwise provided
in this Deed of Trust. - e

Right to Conte Grai ‘may withhold pay of any' tax. assessment, or clsim in connection with 8 good faith dhpuu over the
ohiigation. to pay. so long as Lender's intarest in the Property is not jeopardifed. If a Hen srises or iu filed as & result of nonpaymant,
Grantor, shall within fittean {18} daye sfter the lian srises or, if a lien.is filed, within fifteen (16} doys after Grgnm hes, notice of the filing,
ncure the discharge of thé lien, or'if raquested by Lender, deposit with Lender cesh or & gutficint corponu ‘surety”| bondxor other sacuwrity
nﬂafcmorv to Lender'in sn. amount sufficlant to discharge the lisn plus any cosu snd mnnnbh attomeys’ faes,, or othor charges that
cwldaccmouom«.xnoh foraclosure or sale undsr the fien. In ady shait & me"mdw\darand shall setisty any

‘before ef inst the:Property. Grantor ghall neme Lander es an additionsl obliges ‘under sny. surety bond.

‘. Evidmo of- Piy‘mm. Gumor shall upon demand 'umhh ‘to Lendgr ustistas vid of paym of the 35107 8 and shail
“" authorize the appmpmu gavemmenul official to deliver to Lender at any nmo & writtsn stetemant of the (axés and assessfents againet

the Property: . .
Notice ol CMsuucdon" Grintor shall notify Lender‘at tedst fitteen (1B} days Batore sny work is commencod any services ard turnishied, or
sy materisis are’suppiied to the Property, if_any’ mechaiiit's. lian, materalmen’s lien- or other fien ‘Could bé esserted on. account of the

work, sarvices, or muwhls Grantor wiﬂ upon requast of Lcndev furnish to Lander ad: u isf Y to Lender that Grantor
can md will-pary tho cost of such impravammt: : . u - L
PROPEHTYDAMAGEINSURANCE.?@ flowing provisi re! '_m"_ ﬂuﬁwcnvmnamoftNlDMovast. :
mmm of insurence.. Grantor shell.p sre and maintain poficies of fife insur co.with stendard extended C on
] npllhom basis tor the Ml bl i i t8 on the Ruthmgy In an smount lumdcm 10 svoid spplication

of sny colsurance. clguu. md with- 8 mndud moﬂg&gﬂ clguse in favor of Lander. Gnmor :shall siso procure and maintzin
comprghansive . ganaral Bability lnwr‘ynco in such cmroge smoufits..as Lender may r-quost “with Trustee and Lender being named os
addm’oml‘lnsumdn in such ilabiiity inSurente policies: Additionally; Grantor shafl maintein such’ather Fisurance, including but not limited 1

hazard, busines Sntcmmlon, and Bailer insurance,. 83 Lender' may ress y require: ‘Policies, shall barwritien in form, -mounts, coveragss
osnd basis rouomblv acupublc to Lender and issued by a D i -cc-ptg:blc to Lafider. - Gumé? iipon request.’ k
of Lender, will, daliver 1o Lénder.from time, to time the. poﬁciu ot cordﬂc-tu of i ¥ in: form itactory to Lender, including )

stipulations that ‘coverages. wil not‘ba cancelled or diminished “without at least thirty (JQ) days prior written notice to Lender,. Esch.

‘hmrtnctr policy also ;tnlhnctuds 'an sndorsement providing that cuvaugolln tavor of. Lender will I not bﬂmpd?w’ln siny way by nnv act, .
-, . omission or dcfauu oLG Gun!of of any other persofi. _Stiould the Reat Propérty.be lucated in an afea designated w the Director of ma Federst’
Emergency, Monacamem Agency s 8 $pecial tiood hamrd aron, Grantor sgrees (o obtain and maintain Fed Hood Inv bi
within 46. days.after ‘fiotice is givcn by Lender that théProperty Is locéted in 8 ‘spacisl flaod haisrd e, tor e il unpaid prmc:pal balancs
of the lo-n -nd sy prior tlm on the propérty secuting the loan, up to thé.maximurh poﬂcy‘ﬂmns'm’mw ‘the Nationsl Ficod Insurince
Prograrm, or 85 othervise required By, Londet. and to mdnuln such Insurance for the term at the loan.

Appucnlon of Procesds. Grantor |hail,pfompllv notify, umdenof,lqv lou of damags to,the Pmpoﬂy Lender mpy make proot of loas i
Grantor fails to ‘do so within lmm 115) days oi the cuuuny "Whethar or no( Lendar's sacuvkv is impairod Landor my t Lender's

election, recetve and ratain the p ds ‘of unv [ ¢ and apply the procaéds:to the Teducton' of the, indab of any lien
affecting the Rroporty. or tho,nutomionw repair. of thé: Prppmy it Londer-elacts tc apply the. procesds !n‘rutoutbn and repair, Grantor
shail repair of ‘rep d.or dmmyed pro in a manner satisfactory to Lender. Lcndcr shall,, upon satisfactory progt of

_such expenditure, psy of reimburse’ GFantor from-the proceeds for the ‘teasonable ‘cost of rapair or restoration if Grintor is.not,in datault
* “Under. this, Deed 6f: Trust.. Any proceeds which have not been disbursed within 180 days afteiitheir moﬁpt«m@vh&ch Lcmdu Hiss.not
committed to IM rapeir or restoration of the Property lhall bé-used firat to.pay. any amum owinn 10 Lendér wundar this Deed of; Trust, then
to pey sccrued’ intérest; and the romthdu. L] unv, mlll be spplied o the pﬂnclpal balince ot the lndeModms It tsnder hoids any

proceeds after payment.in full of the indab ' such p ds shall be paid:to Grantor 8z Grantor’s intarssts may sppesr.

Grantor's R o Infurant q of Lmdef. b not more than once & yoar, Gm\to?shlﬂ furish to undorlnpcnon
esch mdng poﬁcv of insurance ahowmc‘ {11 thie name of the insufer; (2} the risks insured; (3) the emount™f. the policy; (4} the
property insured, the men rapl velus of 8icK. propeﬂv, and the m-nmr..of demmwnn that vaive; and (5} the expiration
date. of the Policv G«snwr shiall, upon request of Lender, have &n ind o PP ist Y to Lander datermins the cash value:

fails to comply with sny peovision of this Deed of Trust or airy Rotumd Documents, including But not limited to Grantor's failure to. discharge or
pey when due ‘sny amounts Grantar Is required 1o dischatgs or pay undor this Deed: -of Tiust or any Related Documeits, Lendsr on “Grantor's
behait may (but_shall "no( be obliga(ed to} take any action that.Lendar deems sppropriate, Including but not limited. to discharging or _paying all
taxes, liens, secudw intereats, encumbrences and. omr clsims? at any time.levisd or piaced on the Property and peying s costs for inguring,
maimaining and preserving the Pro?any. All such cxp-ndltum inturfed or pold by Lender. for such purpma wilt theh bemulnmrut at the rate

,,
WARRANTY: OEFENSE OF TITLE. ’rhe followlng provisians reluung to owneuhlp of the Property are 8 part of this'Deéd al Trust:

Tite. Gumor warrants that: tl) Grantor holds good and markatabie title of record to the  Proparty.in fee simpla, frae snd clear of sif liens
and encumbrances other than: those sat forth ln the Raal Property description or in any tme insursnce policy, titls raport; or final title opinion
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avs

issued in favor of, and accepted by, Lender in’ connection with this Deed‘ of Trust, and (b} Grentdr has the ‘full right, powar, and uuthorlty
to exacuts and- dshvar this Deed of Trust to Lender.

Defsnse of Title. Subhcl 0 the exception in the puagnph‘aboverenmor warrants and will torcvu{dofond‘the title to the Property against
the lawtul claime of slf persons. In the event any. action or ding s 3 um qunﬂons Grentor's title or the interest of
Trustes or LMQer under this Dead of Trust, Granmt shall dellnd the action at Grantor's oxpom Gmmot may be the nominst party in
such pfoc‘cdlm but Lender shail be entitied to partici in the ding and to bhe rép d in the pr ding by i ot
Lender's own choice, and Grantor will deliver, or cause to be delivued to Lendsr such instruments as Lender mav requen from time to
time 10" wmit such participation. .

Compliance With'Laws. Grantor warrants that the Property and Grantor's use of the Proparty complies with ail existing spplicabie laws,
ordinances, and regulations of governmantal aucho‘rmes

Survival of R i snd W jes. Al r repre: i walranties, and agreements made by Grantor in this Deed of Trust shall
survive the omudon and delfivery of this Deed of Tnm ‘shall be continuing in naturg, and shall remain in fudl force and eftect untll such
time sa Grantor's indebtedness shall be paid in full.

CONDEMNATION. The fo!lowing provis’ions relating 1o condsmnation proceedings are a part of this Deed of Trust:

Pr dings. 1 any p g in g ion is filed, Gi shalt p ly notify Lender in writing, and Grantor shall promptly take
wch steps as may be nocmorv to defend ths mon and obtsin the lwmi Grcmof may be the nammal party in such procesding, but
Lender shall ba antitled to pertici inthe p g and to be rep: tl o the p ding by | of its own choice, and Grantot

will deflver Or cause 10 be dalivered to Lender such instruments and documentation os may be requestsd by Lender from time to time to
permit such participation.

Application of Net Procsed: ltullnranypmolﬂu?ropenvis d d by gs or by any proceeding or

in fisu of d Lender may at its election raquirs that all or any portion of tha net pmcud: of the award ba sppiied to

tho Indsbladness or the repair or mmntioﬂ of the Property. The net proceads of the award shsll maan the sward after payment of all
ble costs, exp , and at ' fees incurred by Trustee or Lender In connection with the condemnation.

IMPOSITION OF TAXES, FEES AND CHARGES BY GOVERNMENTAL AUTHORITIES. The {ollowing provisions relating to governmental taxss,
fees and charges are o part of this Deed of Trust:
Curront Tanes, Fess and Charges. Upon request by Lender, G shall . such d in addition to this Osed of Trust and
take whatever othsr action ig requested by Lander to parfect snd: continue Lender's lian on the Real Property. Grantor shall raimburse
Lender for aff taxes, ss d ibed beiow, togather with ofl exp incurred in recording, perfecting or continuing this Deed of Trust,
including without limitation ail taxes, fees, Y ps, and othar charges for ding or registering this Dead of Trust.
Taxes. The following shell constitute: taxes to which this section applies: (1) a specific tax upon this type of Deed of Trust or upon all or
any part of the indebtedness murad by this Deed of Trust; {2} s specific tex on Grantor which Grantor is suthorized or required to

on the | d by this type of Deed of Trust; (3) a tex on this type of Deed of Trust chargesble
oﬁﬂmtmundorortmm!derofmeuou,md (4) & specitic tex on ail or any portion of the Indebted of an pay of principal
and interast made by Grantor.
Subssquent Taxes, [f any tax to which this s ios Is ¢ subsodq to the date of this Dead of Trust, this event shall have

the same effect as an Event of Default, snd Lender moy exercise any or all of its aveilable remaediss for an Event of Default 8s provided
baiow uniess Grantor either (1) pays the tax before it becomas definquent, or {2) contesis the tax as provided above In the Taxes and
Lisns section and deposits with Lender cash or 8 sufficient corporate surety’ bond o other security satistactory to Lander.
SECURITY AGREEMENT; FINANCING STATEMENTS. The following provisions relating to this Deed of Trust s a security agreemant are a part
of this' Deed of Trust:
Secuxity resment. This instrument shall itute a Security Ag to the extent any of the Property constitutes fixtures, and
Lendor shall have all of the rights of 8 sscured party under the Unitorm Commercial Code as amended from time to time.
Security interest. Upon raqusst by Lender, Grantor shsll take wh action ie d by Lender to perfect and continue Lender's

security interest in the Rents and Personal Pmpertv In addition to mardlng this Dead of Trust in the real groperty recoeds, Landar may, at
any m-gnd ithout turther suthorization from G fils 18, copies or r.producuom of this Deod of Trust 88 a

" P
Gi shill reimb Lendor for ell expensas incurred in perfacting or 3 g this ity | Upon
default, Grantor shall not femove, sever or datach the Parsonal Proparty from the Propcny Upon dalault, G shalft ble any
Personal Property not affixed to the Property in s mannar and at a piace to G snd Lander and make it availabie
to Lender within thres (3) days after raceipt of written demand from Lender to the axtent permitted by appiicabie law,
Addresses. The meiling addressas of Grantor (debtor) and Lender (securad party) from which information conceming the security interest
granted by this Deed of Trust may be obtained {sach as reduired by the Unitorm Commercial’ Code) ara as stated on the first page of this
Deed of Trust.
FURTHER ASSURANCES; ATTORNEY-IN-FACT, The following provisions relating ta further assurances and attorney-in-fact are a part of this
Deed of Trust:
Further Assursnces. At any tme, and from time to time, upan request of Lender, G will make. and deliver, or will csuse to
be meds, execuled or delivered, 1o Lander or to Lander's designee; and whan requestad by Lsnder, causs to be filed, racorded, refiled, or
rerecorded, as the o880 may ba, 6t wch times end. in such ofﬂcas end places a3 Lender may deam cppropfim, sny and all such maorigages,
deeds of trusl, 86 deads, Y 8gn instr ot Mthm'
certificates, end other documents ss mw. in'the sofe apinion of Lender, be y or desirable in order to eff perfact,
continue, or preserve (1) Grantor’s obligations under the Note, this Deed of Tmt. and the Related Oacuments, and 12) the fisns and
security interests created by this Ceed of Trust as first end prioc lisns on the Property, whether now owned or heresfter scquired by
Grantor. Unless prohibitad by law or Lander egrees to the contrary in writing, Grantor shall reimburse Lendes for ail costs snd expenses
incurred in connaction with the matters raferred to in this psragraph.
Ammy-h-ﬂcz. it Gesntae feils 10 do any of the thtng: referred to in the preceding paragraph, Lender may do so for and in the name of
lnd et G 'S Gxp Fot such purpuus, Grantor hereby irrevocably appoints Lender as Grantor's attorney-in-fact for the
‘of maki 1l defi . &nd doing ail othsr things as may be necessary or desirable, in Lender’s sols

0 pinbn to accempush the mmn nforred to h the praceding paragraph.
FULL PERFORMANCE. If Grantor pays sl tho Indebtednass whon due, end otherwise performs ail the i d upon G under

this Deed. of Trust, Lender shall exacute snd deflver to Trustee & qu for full Y and shall execute snd ‘defiver 1o Grantor suitable
+ statementa of termination of any financing G it on file avid g Lander's- sscurity interest in the Rents and the Personal Proparty. Any

reconvey {aa required by lew shall be peid by G , it permitted by sppiicabie law.
EVENTS OF DEFAULT. Each of the following,-at:Landar's option, shall constituta an Evant of Defauit under thiz Deed of Trust:
Payment Defautt. Grantor fails to mnke tny pnvmn: when due under the lnmbwdmu. . - L emm e s
_ -Other Defaiits. . Grentor falls. to- comply wim’ot m urrorm sny other'tarm, obﬁguion. covenant or‘oondmon conmned inr this Deed of Trust .
D oorln W of. tha ﬂelnud "‘Documants- or to complv with-ar to ‘pertormh any] térm, obligation, covenant or* condition contained in any othar
agresment betwaen.Lender and Grantor.  ~
Compliance Default. Failure to comply with any other term, abligation, cove or dgition contained in this Dead of Trust, the Note or in
any of the Related Documents,
Default on Other Payments. Failure of Grantor within the time required by this Deed of Trust to maka any paymant for taxes or insurance,
or sny other pey y to p tillng of or to effect discharge of any lisn.
Felge Statements. Any watranty, on or t made or fyrnished to Lender by Grantor or on Grantor's behatf under this
Dseed of Trust or the Related Documema is faise or misleading in any material respect, sither now or at the time made or furnished or
becomes-false or misieading?at any time thersafter.
Detective Coll This Deed of Trust ar any of the Reisted Documents ceases to be in full force and effect (including fsilure af
any collateral documant to create a velid and perfacted security intarest or lien} at any time end for any resson.
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inso} The dissolution or termi of Gmllox s existence as 8 going businass, the-insolvency of Grsntor, the appointment of &
raceiver for any pant-of Grantor's property, any uﬂgnmm for the benefit of creditars, any type. of creditor waork or the
of eny proceeding undes any%ankmva or insolvency laws. by or agalm( Grentor.

Craditor” or. Farfeitire P di ¢ f of foraciosure or forfeiture proceadnngs, whether By wdlctal procesding, salt-help,
reposgession or arny. othar. mothod by any creditor of Grantor or by any govérnmental agency egainst ‘any propaerty sscuring the
Indebiédness, Thisincludss a garmishment of any of Grantor's: accounts, including deposit sccounts, with Lender. However, this Event of
Datault shell- not'apply if there is a good faith dispute by Grantor as to the validity or ressoneblefess of the clalm which is the basis of the
creditor or forfeiture procesding and if Grantor gives Lendsr writtan notice of the craditor or forfaiture proceeding and deposits with Lender
monies or 8 surely bond for the créditor or forfeiture procesding, in an ‘amount determifed by Lender, in its-sole discration, as being an
adequate reserve or bond for the disputs.

Breach of Other Agreament. Any breach by Grantor under the terms of any other agreement between Grantor and Lender that is not
remediod within eny grsce period provided therein, including without Iimn(anon gny agreement concerning eny indebtedness or other
obligation of Grantor to Lender, whether existing now or later.

', 'EV.MI Attecting Gu.r-mor Any of the. precadlng ovents occurs with. respsct to sny Guuunlor of any of the lndobudmn or any

dies or b t or p the velidity of, or Hiability under, any G y of the In the
svent of 8 death, L-ndar, It its 9pdon, may, but thall not be nqulud 'w, perinit the Guarantor's astate 10 sssime unconditionslly the
obfigations arising undér the g yine satisfe Y to Lcndu, nd, in doing so, cure nrw Event of Default.

Adverse Chenge. A material adverse change occurs in Gruntors tmenclsl condition, or Lendor believes the_ progpect of payment or
performance of the Indebtedness is impaired.

Insecurity. Lender in good faith believes itself insecure.

Right to Cure. If any dofault, ather than a deféut in psyment is cuublo and it Grantor has not.bsen. given @ notice of a bresch of the same
provision of this Deoed ‘of Trust within the preceding twelva {12} months, it may be cured if Grantor, after receiving weitten notice from
Lender demanding: cure of such default: (1) cuwres the default within ten (10) deys; or (2)- it the cure reqlires more then ten {10) days,
immediataly initiates steps which Lender deems. in Lander's sofe digcration to be sufficient to cure the dafault and thereafter continues and
completes all reasonabla and necassary steps sufficient to praduce compiiance- as soon as rassonably practicsl.

RIGHTS AND REMEDIES ON DEFAULT. If an Event of Defauft occurs undér this Deed of Trust, at any time lheranmr, Trustes or Lender may
exercise, sny ohe Or'more of the following rights and mdtu-

Notice of Dsfeult. ln the Event. of Default Lender shelt executa of causa- the Trustes t¢ executs 8 written notice of wchrdehult and of
Lendar's election to cause the Property 10 be sold to satisfy the Indebtednéss, snd shail cause such riatice to be recorded in the oftica of
the recorder of esch county ‘wharein thia Real Property, or any part theraof; is situated.

Etection of Remedios.. Election by Lender to pursue any remody shall not exclude pursult of any other remady, and: en election to make
expanditures or 1o take action to ‘perform an obligation of Grlntor under this .Dead of Trust, sfter Grantor's failure to. perform, shail not
atfect Lander's right to declare a default snd ise its ¢

Accelorate Indebtedness. Lender shall have the right dt its option without.notice to G!antor to; declare the entira Indsbtedness immediataly
due and-pavyable, including any prepayment penaity which Grantor would ba required to pay.

Foreclosure. With respect to all or any part cf. the Real. onperty, the Trustee shall have the right to foreclose by notice and sale, and
Lander shali have the right, to foreclose by ]udlclul foreclosure, in elther'cass -in accordance with end to the full extent provided by
applicabls law. w

UCC Remedies. With respect to ‘#ll or any part of! the Personal Property, Lender shall have all the rlghts and remedies of a secured party
undes-the Uniform Commercial Code: N

Collect Rents. Lender shall have ‘the right, without notice to G 0 take | lon of snd ge the Propesty and collact the Rents,
lncludlng .smounts pest due and. unpeid, snd apply the net proceeds, over snd above Lander's costs, _egainst the Indeblodnsss. In
furtherarice of this right, Landgr. may requirs sny tenant or othar user of the Property to make payrents of rent or un tess direcily to
Lender. [f the' Rents: are collected by Lender, than Grantor irrevocably designates Lender as Grantor's, yin-fact 10 end

instrumants received in paynisnt thergof in tlie name of Grantor end to negotiats the same and collect the proceeds. Psyments by tenents
or other users-to Lender in response to Lender's demand shall satisly the obligations for, which mo peyments are mads, whether or not any

proper grounds for the demand existed. Lender may exerc:se its rights under this subparagraph either In p: , by agent, or through 8
receiver, B
Appoint Raceiver. Lander. shafl hava the right w hava & iver | inted. to take po: L o' it or any: part of the Property, with the

power to protect and preserve the Prooem,-, to operate the onpsnv pmcodmg* hruc!mws nr uio and collect tha Rents. from the

Property’ and spply the proceeds, over and. shove the cost. of the The ivar may serve without

tond (f pormimd bv law. Londor 3 rleht to the ap 1t ot & i cmli axin hether or not the apparent value of the Progerty
the ¢ by Eg play by Ltnd'or shall not disquality-a parson from urv&né as & receiver.

Tmy at Sn!fwm "t Gnntor remains in posunhn of (he Propotxv amr the Properw is sold as provided above or Landar otharwise
;entitied ion of the Property. upon of 3 shaii o tensnt st sutterance of Lender or the

purchasor of the Ptopor!y and shall, st Lendor's opﬂon‘ aither (1} pey @ msomble rantal for the usa of thn Property, or {2} vacets the

Property immodi-u!y upon thc demand of Londu'.

-Other Ramodms. Trusue or Lender shall have any other rlgh( or remedy provlded in this Dead of Trust or the Nota or-avallable at law or in

equity. N -

Notice of Sale. . Lender !hl" give Grantor ressonsbie notice of the time ami placs of any public sste of the Personal Property or of the time

after which any:private sale .or other intended, dicpocmon of the Persunal Property is 1o ba made. Ressonable notice shail mean notice

nlven at loost ton (10) days betom the titie. of the ssis or disposition. Any sale of the Personal Property misy ba made in conjunction with

any. sale of ths Resi Property.

Sale ofithe Property. To the extent parmitted by agplicable lsw, Guntor hereby weives any-and ali rights to hive the Property marshatled.
In exarciging its'rights and remedies, the Trugtes or Lender shail be free to seil sl or any part of the Property together or sspsrately, in one
saie or by seperaie égies. Lender shall be entitied to bid at sny public sale on allor sny portion of the Property. Notics ot sals having been
given as then required by, law, and not leas than the time required by law hcvlng elupsed, Trustse, without demand on Grentor, shatl gell
the'’ ‘property 8t the time dnd place fixed by it in the notice of sele at pubuc audtion to tha Highest bidder for cash in lawiul money of the
United Statos, payabie at time of sale. Trustee shafl deﬂvw 10 the' pwch-w g or har desd convaying the Propany s0 30id, but without
any covcnmt ‘'or werrsnty sxpress or'implled. The recitels in such dead of sny matters or facts shell be {usive, proof of the hiul

of such matters or fects. After deducting eil Gosts, fees and expenses of Trustea and of this Trust, including cost of gvidance ‘of title and
feasonable attorneys’ fees, including those in connestion with the sale, Trustee shall apply praceeds of selp 1o peymant of (sl all sums
expendad undér this Deed of Trust, not then repsid with interast: theveon as provided.in this Daed of Trust; (b} all indebtedness secured
heraly; aid (c) the rémainder; if any, to the person or persans legally entitied thereto.

A ' Fees; Expe If Lander Insti any sull o action fo -nlnm an¥ of the terms of this Deed of Trust, Lender shali be entitled
-] ncovor such sum as the court may edjud; a8 * faas at'irisl and upon any appeal. Whather or not any court sction
is invoived, end to the extent not pfohlblted by law, sl fenonable cxpcms Lender incurs that in Lmdor s oplmon /B necessary at any
time for the p lorvof it § or the enf 1t of its rights shail bscoms 8 part of the indeb on d d and aball
besr inwest st the Nots rate from the date of the expenditure until repeid. Expenses covered by ihis pnngnph tncm;, without limitation,
however subject to any limits under applicable law, Lender's reasonable attorneoys® fess and Lander’s legal expanses whether or not thare is
@ lawsuit,- including masonabu attocneys’ tees and nmnaea for bankruplcv procesdings (inciuding efforts to modify or vacate sny

i¢ stay or inj f .and any | d post-judgment. doilection services, the cost of thing records, ining title
teports {including foreclosure mports), surveyors’ reports, and sppreisdl fees, title insurance, and fees for the Trustee, to the exxom
permitted by applicabls law. Grantor also will pay any caurt costs, in addition to all othar sums provided by. lsw.

nghu of Trustoa Trustee shall have all of the rights and duties of Lender as set forth in this section.
POW_ERS AND OBLIGATIOI\IS ‘OF TRUSTEE. The foltowing provisions relating 1o tha powers and obligations of Trustes.are part. of this Deed of
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R ummmm end sacurity interest’ proviasons‘mhung to !he Parmal Progerty” and Rents. .

Powsts of Trustes. In sddition to all powers of Trusm ariging 8s & matter of law, Trusice shaft have the powar to take the foliowing
actions with-raspect to the Property upon the writton. requast of Lander and. Gunwr {8) Join in preparing and filing @ map or plat of the
Reat Property, including the dedication of streets or other sights to'the public; (b} join in granting any eassmant or creating any restrictlon
on the Rasl Property; and (c) join in any subordi or othér agreemient stfacting this Desd of Trust or tha interest of Lender undser this
‘Doed of Trust. 2

Obfigations to Notify. Trustes shall not be owga:ud to notify any other party of & pending sale under any othar trust deed or lisn, or of any
action Or pr ding in which G . Lender, or Trustee shall be a party, unisss tha action or procasding is brought by Trustee.

Trustea. Trustee shall meet all qualifications required for Trustse under appficable law. In sddition to the rights and remedies set forth
above, with 188pOCL to. il or any part of the Properly, the ‘Trustee shall hava the right to foreciose by notice and sale, end Lander shall have
the right to foret by} loaure, in sithér case in accordsnce with and to the full extent provided by applicsbis faw.

Successor Trustes. Lender, at Lender’'s option, mey from time to time eppoint & successor Trustee to any Trustee sppointed under this
Deed of Trust by an instrument executed and acknowledged by Léndsr and recorded in the offica of the racorder of BONNER County, State
of Idsho. The instrumant shall contain, in sddition to all other metters required by state law, tha names of the original Lendor, Trustes, and
Grantor, the book snd page where this Deed of Trust is recordad, and the name and add of the st , and the instrumeant
shell be d and acknowledged by Lender or its in i The o trugtes, without conveymca of the Praperty,
shell succaed to all the title, powar, and dutiss canterred upon the Trustes In this Deed of Trust snd by applicable taw. This procedure for
substltutlun of Trustee shall govern to the axclusion of all other provisions for substitution.

NOTICES. Any: ‘notice required to be given under this Daod of Tnm, includlng wm\out luvuuuon ony. notiee o' dufnm and any notica of ssle
shall be given In writing, and shall be etfective when d by otharwise required by
taw), when dopoci!td with a nationally recognized ov-mlgl\t courier, or, it mould. when daposited in the United States mail, as first clsss,
certified or ragl d mail p directed to tho addresses shown ness the beginning of this Deed of Trust. Al copies of notices of
foreciosure from the holder “of inv Ihn which has priority over this Daed of Trust shall be sent to Lender's address, as shown nesr the beginning
of this Deed of Trust. Any party msy change-its add tor noti under this Deed of Trust by giving formal written notice to the other
parﬁu specifying max |hu purpose of the notice is to cliangd the party's address, For notice purpases, Grantor agrees to keap Lender inforrhed
&% 8l times of Grart dd ‘Uniess otherwias, p:ovldad ar required by law, if there is more then one Grantor, any natice given by
Lendar to sayy Grantde is desmed 10 bs notics Jiven ta alf Gramou
MISCELLANEOUS PROVISIONS. The following miscellanaous. provislons are 8 part of this Desd of Trust:
Amendments. This Desd of Trust, togather with any .| Rel.md Documnts, constitutes the entire und di d agf of the parties
as to the matters set forth in this Deed of Trust: No aitarstion of'or amendment to this Deed of Trust shnll be offective unless given in
writing and signed by the party or parties sought to be’ chergsd or bound by the alteration or amendment.

Annual Reports. 1t the Property i§ used for purposes other then Grantor's rnidemo Grantor shall furnish to Lomnr.
certified statement of net operating income recgived fram the Property during G Botof 7 s gliso -
Lendsr shall. requira. “Net operating income® shall mean alf cash receipts from the JTOPBILY 18 cuh expendltuus mado
Jwithy the oporauun of the Property. 8 o wmopmea EIRCT KO- 58 3010
Caption Headings. Caption headings in this Deed of Trust are for convenience purffdses only and §8SEHENE used to interpfs

21016 01 Murudicy P

« the provislons of.this Desd of Trust.
Merger. There:shall be no merger of the interest or estata created by this Deed of Tfust with sny HWWMr estats in theg}
jont of L.

any time held by or for the banefit of Lender i m any capacity, without the, wmten » b
Govarning Law. This Deed of Trust will be govomad by federal law nppllcnblo to Lendsr end, 10 the extent not preempted by federal law,
the laws of the State of Idsho without regard to its confiicts of Iaw provisiona. This Deed of Trust hés been accepted by Lender in the
State of ldeho.

Choice of Venue. If there is a lawsuit, Grantor agrees upon Lender's requast to submit to the jurisdiction of the courts of Bonner County,
State of Idaho. b

No Waiver by Londss. Lendor sheli not be deemed to have waived sny rights under this Dead of Trust uniess such walver is glven in wiiting
and signed by Lender. No' dslay or omission on the part of Lander in exercising sny right shall operate 68 a waiver of such right or any
other fight. A waiver by Lander of 8 provision of this-Deed of Trust shail not prejudics or constitute a welver of Lender's right otherwise to
demsind strict compliance with that provision or any other provision of this Dead of Trust. NoO prior waiver by Lender, nor any coursa of
dealing between Londer and Grantor, shall qonstimw. waiver:of any of Lander's rights or of any of Grantor's obligations as to any future
transactions. Whanaver the consent of Lender is required under this Deed of Trust, the granting of such consent by Lender in any instance
shall not constitute continuing consent to subseguent instances where such consent is nquiud and in all cases sich consent may be
granted or withheld in the sole discretion of Lander. -

Seversbility. If a court of compatent jurisdiction finds any provision of this Deed of Trust to be illegel, invalid, or unenforceable ss to any
circumstance, that finding shall not make, the offending provision illegsl, invaiid;.or unenforcesbie as to any other circumstance. [f feasiblo,
the oftending provision shall be considered modifiad so that it becomas legal, vsiid and entorceabie. It the oftending provision capnot be so
modifled, it shall ba considered deleted from this Deed of Trust. . Uniegs. otherwiss required by law, the Hlegality, invalidity, or
unenforceability of any provision of this Deed of Trust shall not aifect the lagality, vaHdily or enforceability of any other provision of this
Deed. of Trust.

Successors end Asslgm Subject to any limitations stated in this Qesd of Tnm on transfer of Grantor's interest, this Deed of Trust shalt hé

binding upon snd inure to the bensfit: of the parties, théle st s end assigns. It } p of me Property bacomes vested in s person
other than Grantor, Lender, without notice to Gumor, may | deal whh G 'S Zs0rs with to this Desd of Trust and the
frcisbtednase by way of forbesrance or ’ from the obiigations of this Desd of Trust or fiability under the
Indebtedness.

Time is of the Essenca. Time is of xhs essence in the performance of this Daed of Tnm

Waiver of Hi tead i Glalnur héraby rel and waives all rights and benems of the homestead exemption laws of the State

of Idaho as to alt Indebtednasa securad by this Deed of Trust.

- DEFINITIONS. ¢ Tha following capitalized. words- and terms shall have the following mesnings when used in this Dead of Trust. Unless
spcclﬂcdly stated,to the: cantrary, ail ref; o dollar shall mean amounts in Iawtul monay of the United States of America. Words

' and terms used:in the singuler shell include the plural,. and tha plurs! shall include the ular, as the may requl Wards and tarms not

alhorwlso detined in this Deed of Trust'shall have the meanings attributed to such terms m the Uniform Commercial Code:
Bnn.ﬂchry The word “Beneficiary” means Mountain West Bank, and its successou and assigns.
Borrower. The word "HBorrower” means EAGLEPOINTE CONSTRUCTION & MANAGEMENT, INC. and includes ali co-signers and co-makers
signing the Note and all their succonws and assigna.

Deed af Trust. Tha words “Dsed of Tnm" mean this Deed of Trust among Grantor, Lender, and. Trum. md mcludes without hm‘tation an
K3
3 “ . \

B o.mm. The-word "Defavic® r‘mom the Default set !onh In his Desd of Trist in tha section mled Dehull '
Envlronmomd Laws. The words' “Envionmentst ans mesn any ‘and all atate, federal and local et and ord
raating to, the protection of human health or the snvironment, including without limitstion the Ct;mpwhonslve emlmnmsmel Response,
Compensstion, and Lisbility Act of 1980, as amended, 42 U.S.C. Section 8601, ot seq. {"CERCLA"), the Superfund Amendmenis end
Resutharizstion Act of 1986, Pub, L. No. 99-499 {("SARA"), ths Hazerdous Materiais Transportation Act, 49 U.5.C. Section 1801, ot seq.,
the Resource Conservation and Racovery Act, 42 U.S.C. Section 6901, et saq., or othar applicable stete or federal laws, rules, or

reguiations adopted pursuant thereto.

Event of Default. The words "Event of Default" mean any of the avents of default set forth in this Deed of Trust in the events of default
saction of this Oeed of Trust.

Grantor, The word "Grantor™ means'EAGLEPCINTE CONSTRUCTION & MANAGEMENT, INC..

Guarantor, The'word “Guarantor” mesns any‘ghu‘ranior, surety, or accommodation party of any or all of the Indebtedness.
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Guaranty. The word “Guaranty® means the guaranty from'Guarantor-to _Lender,’ including. without limitation a guaranty of all or part of the
Note
Hu-do\n Sutmmm The wonds “Hazardous Sub * ‘mean iafs thet, b of their quantity, concenustion or plwsical

i, of char § may couss of pose F] pnnm or potantial hazérd to humsn heafth or the ‘snvironment when
, kmproperly. used, irested, stored, dispo of, irod,. ransported or otherwise hangled. The words “Hazardous
Substances™ are used in their vary broadas umand de Withgu! lmluuonmvand |u‘ k gmxfc b or
waste a5 defined by o listed under the Envifonmul L-wn. The term } Sub * slso includes, without limitation, !
nd patrolslim by-products or eny fracti f $nd
Improvements. The word: "l ements” means all existing and future impr s, buildings, structures, mobile homes affixed on the

Real Propearty, facilities, uddidonc. repiacements and other construction on the Real Property.

Indsbtedness. The word “Indebtedness” mesns il pﬂr\cipal Imunl. and gther amounts, costs and expenses psyable under the Note or
.Reldted Documents, together with ali renawals of, 1, moditicati of, solidati of and substitutions far the Note or
Related Documents and sty smounts, expended or advanced by. Londu to discharge Graritor's obligations or expenses incurred by Trustss
“or, London to entoice Grantor's obngathm under this Deed of Trust, togeather with interest on such amounts as providéd in this Dead of
Trust: Soccmcﬂlv. without imitation; indebtedness inclides ‘afi amourits: that may bo.lndiracﬂy seoured by the Ctou-Collmwnuﬁan
.provll!on of this Dud of Trust. =

‘Lender. Thc word undev moans, Mounnin West Bank, m successors and: usigm

word "Nats” wmesns the promisiory note dated Novembqr 29, 2007, in the odgim! princ!pal amount of

31 440 000. 00 trom Grantor to’Lender: tog with-all ions of, modificats

of, and substl for the promissory note or agi NOTICE ‘FO GRANTOR' THE NOTE. CONTMNSA VARﬁﬁE ME‘EST RATE.
Personsl Property. The words "Peisans! Property” maen afl equipment, fixtures, and other articles of parsone! property now or henesfer
owned by Grantor, end now or haréafter attached or affixed to the Real Property ther with all lons, parts, nd edditions to, 8il
rapiacements of, and all subﬂimﬂom for, any of such property; end her with ‘ﬂ ds (ifcluding with all i

I ds and rotunds of prémt \3) trom any ssle or other dispesition of the Property. R

Property. The word "Prnperty means cullactlvely the Real Praperty and the Personsl Progerty.

Reot Property: The waords “Real:Property” maan.the reai, properw, interests.and rights, as further. dsscrlbsd in this Deed of Trust.

Reiated Documents. The wofds “Related Documms mean all promissory notes, credit agreements, losn agre wal
sgreements, gunrmlon, irity agn maongsg duds of mm, security deads, collatéral morigsges, and sil other inmumems,
agr snd d now or her g o’ in ion with the indébtednass. .

Rents. The word "Rents”™ means ‘all present and future fents, fevenues, income, issues, royalt:es, proﬂxs, and othér benefits denvad from
the Property.
Trustee. The word "Trustee® means SANDPOINT TITLE COMPANY, whose address is PO BOX 1767, 'SANDPOINT , 1D - 83864 end any
subistitute or successor trustess. ‘ .

GRANTOR ACKNOWLEDGES HAVING READ ALL THE PROVISIONS OF THIS DEED OF TRUST, AND GRANTOR AGREES TO ITS TERMS.

COUNTY OF m onNe .
. . in the v m I . before ma

On this S¢¢ i *'ddy of \
a notary public in~and for the Sute of wsonally appesred

. Pres
EAGLEPOINTE CONsTﬂUCTEN &MANAGEMGNY INC. and LINDA SHEA,. SECIYREAS of EAGLEPOINTE CONSTRUCTION & MANAG&MENT
INC. known or -identfiad to ‘me (or proved to me on the oasth of . «) 1o be suth - of
EAGLEPOINTE CONSTRUCTION & MANAGEMENT. INC,, the corporstion that nxu:mod the instrument or the parsons who execited the
[nwument on.behalt of nld corporlﬁcm, and tknowlgdgad 1o me.that such corporation executed the same.

Rosnding at

otz 3 .»V hd h‘ ’ - S . > oh ) ) :
i\ﬂv commission: expires L)Qs TN a ﬂb ’ .

.e -

* . B . »

. REQUEST FOR FULL RECONVEYANCE
‘ * (To be used only” whcn obligaﬂcns hlve been paid in full}

To: : z - Trust“ DR . '

The. undersigned is xhg logal‘ owner and holder of afl- lndoblodnm ‘secured Dby this Deed of Trust. All sums secured by this Deed of Trust have
been tully paid and aatistied. You ars hersby directed, upon payment 1o you of any sums owing 10 you under the terms of this:Oaed of Trust or
pursusnt:to any applicable statute, to. cancsl the Note secured by this Deed of Trust {which is delivered t0.you. mgmhw with this Deed of Trusd,
and.to reconvay, without warranty. 1o the parties designated by the terma of this Deed of Trust, the astate now held by you under this Deed of

Trust. P!uu mail the reconvey and Releted O to: .
Date: : L Benteficiary:
o By: -
L . ' its: .(- ' =

o - —
ASER PRO Leméing, Y, 630001 Conw. vietend Finamsit Jearimns, iba. 190), MIBY. “AY Mighte Rrnmved. - 10 GALASAMOWMRCILPINILIC TH.HIE) M5
. . . -

geTEvL
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, : Instrument # 796852

BONNER COUNTY, SANDPOINT, IDAHO

8-12-2010 11:17:04 No. of Pages: 3

Recorded for : FATCO

- ) MARIE SCOTT Fee: 16.00

TRUSTEE'S DEED * Ex-Officio Recorder Deputy

tndex to: TRUSTEE'S DEED L

JONATHON D. HALLIN (herein "Trustee"); as Successor. Trustee under the Deed of
Trust hereinafter particularly described, does hereby Bargain, Séll and Convey, without covenant
or warranty, to MOUNTAIN WEST BANK, P.O. Box 1059, Coeur d'Alene, ID 83816-1059
(herein called "Grantee"), all of the real property situated in Bonner County, Idaho, particularly
described as follows:

LOT 7, BLOCK 2, GOLDEN TEE ESTATES 2ND ADDITION, ACCORDING TO
THE PLAT THEREOF, RECORDED IN BOOK 8 OF PLATS, PAGE 79, RECORDS
OF BONNER COUNTY, IDAHO. :

Commonly known as: NNA, Sandpoint, ID 83864. .

This conveyance is made pursuant to the powers conferred upon Trustee by a Deed of Trust
described as follows:

Deed of Trust dated November 29, 2007, to secure an original indebtedness of
$1,440,000.00, and any other amounts and/or obligations secured thereby
Recorded: December 5, 2007, as Instrument No. 742185

Grantor; EaglePointe Construction & Management, Inc., a Washington Corporation
Trustee: Sandpoint Title Company

Beneficiary: Mountain West Bank

(a)  Default occurred in the obligations for which such Deed of Trust was given as
security and the Beneficiary made demand upon said Trustee to sell said property pursuant to the
terms of said Deed of Trust. A Notice of Default was recorded February 17, 2010, Inst. No.
787950 records of Bonner County, Idaho, and in the office of the Recorder of each other county
in which the property described in said Deed of Trust, or any thereof, is granted, the nature of
such default being as set forth in said Notice of Default. Such default still existed at the time of
sale.

e (b)  .After recordation of said Notice of Default, Trustee gave notice of the timeand_, .. . -
S Qplace of the sale of said property by cerfified mail, by posting and personal service and attemptcd I

pérsonal service upon the occupants of said real property, and by publishing in a newspaper of
general circulation in éach of the counties in which the property is situated as more fully

appeared in:

Affidavit by Trustee | Recorded March 11, 2010 Bonner County, Idaho,
Inst. No. 789132

Affidavit of Posting Recorded May 17, 2010 Bonner County, Idaho,
Inst. No. 792485

Affidavit of Recorded May 17, 2010 Bonner County, Idaho,

Publication Inst. No. 792486

(c¢)  Notice of sale was givm before the day of the sale, in the time and manner
required by Section 45-1506, Idaho Code, by registered or certified mail to the last known

TRUSTEE’S DEED
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address of all persons who were entitled to notice by mail of the original sale and to any person
who timely recorded a request for Notice of Sale.

(d)  The provisions, recitals and contents of the Notice of Default referred to in
paragraph (a), supra, and of the Affidavits referred to in paragraph (b), supra, shall be and they
are hereby incorporated herein and made an integral part hereof for all purposes as though set
forth at length.

(e) All requirements of law regarding the mailing, personal service, posting,
publication and recording of Notice of Default and Notice of Sale and of all other notices have

been complied with.

. ® No less than one hundred twenty (120) days has elapsed between the giving of
notice of sale by registered mail and the sale of said property. _ _ e

Trustee, on Friday, July 2, 2010, after 11:00 o’clock AM local time at the place of sale, at the
request of the beneficiary announced a postponement of the sale to July 9, 2010 at the same time

and place. '

Trustee, on Friday, July 9, 2010, after 1 1:00 o'clock AM local time at the place of sale, at the
request of the beneficiary announced a postponement of the sale to July 16, 2010 at the same
time and place.

Trustee, on Friday, July 16, 2010, after 11:00 o’clock AM local time at the place of sale, at the
request of the beneficiaty announced a postponement of the sale to July 23, 2010 at the same
time and place.

Trustee, on Friday, July 23, 2010, after 11:00 o’clock AM local time at the place of sale, at the
request of the beneficiary announced a postponement of the sale to July 30, 2010 at the same
time and place.

Trustee, on Friday, July 30, 2010, after 11:00 o’clock AM local time at the place of sale, at the
request of the beneficiary announced a postponement of the sale to August 6, 2010 at the same
time and place. - - T :

Ttustee, on Friday, August 6, 2010, after 11:00 o’clock AM local time at the place of sale, at
public auction, in one parcel, the Trustee struck off to Grantee, being the highest bidder therefor,
the property herein described for the credit bid of EIGHT HUNDRED SEVENTY-SEVEN
THOUSAND FIVE HUNDRED DOLLARS ($877,500.00), subject, however, to all prior liens
and encumbrances, if any. No person or corporation offered to take any part of said property less
than the whole thereof for the amounit of principal, interest, advances and costs.

DATED: August 9,2010

JON; N D. HALLIN, Trustee

TRUSTEE’S DEED -2-
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STATE OF IDAHO )
:8s.
County of Kootenai )

On August 9, 2010 before me, Kristine M. Scott, a Notary Public, personally appeared
JONATHON D. HALLIN, known or identified to me to be.the person whose name is subscribed
to the within instrument as Trustee, and acknowledged to me that he executed the same as

Trustee.

WITNESS my hand and official seal hereto affixed the day and year first above written.

ristine M. Scoti |
Notary Public
State of Idaho:

TRUSTEE’S DEED -3-
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Space Above Reserved for Recorder's Office
TRUSTEE'S DEED

JONATHON D. HALLIN (herein "Trustee"), as Successor Trustee under the Deed of
Trust hereinafter particularly described, does hereby Bargain, Sell and Convey, without covenant
or warranty, to GLACIER BANK, a Montana state bank and successor in interest by merger to
MOUNTAIN WEST BANK, P.O. Box 1059, Coeur d'Alene, ID 83816-1059 (herein called

" "Grantee"), all of the real property situated in Bonner County, Idaho, particularly described as

follows:

the plat thereof, recorded in Book 8 of Plats, page 81, records of Bonner
County Idaho.

Commonly known as: NNA South Idaho Club Drive, Sandpomt ID 83864

- This conveyance is madé pursuant to the powers conferred upon Trustee by a Deed of Trust

described as follows:

Deed of Trust dated July 10, 2008, to secure an original indebtedness of
$330,000.00, and any other amounts and/or obligations secured thereby:
Recorded: July 15, 2008, as Instrument No. 755011

Grantor: Gary E. Randall and Julie K. Randall, husband and wife
Trustee: First American Title Company

Beneficiary: Mountain West Bank

(a) Default occurred in the obligations for which such Deed of Trust was given as
security and the Beneficiary made demand upon said Trustee to sell said: property pursuant to the
terms of said Deed of Trust. A Notice of Default was recorded March 7, 2012, Inst. No. 823189,

. ~= =records-of Bonner County;;] Idaho~ -and-in-the office of the Recorder of each:other - county in which L=

the,property descnbed in said Deed.of Trust, or any thereof, is granted the nature ‘of such.default
being as set forth in said Notice.of Default. Such default'still existed at the time of sale.

(b)  After recordation of said Notice of Default, Trustee gave notice of the time and
place of the sale of said property by certified mail, by posting and personal service and attempted
personal service upon the occupants of said real property, and by publishing in a newspaper of
general circulation in each of the counties in which the property is situated as more fully

appeared 1 in;

N
1w

TRUSTEE'’S DEED
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Lot 8, Block 1, GOLDEN TEE ESTATES 5™ ADDITION, according to .
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#

Affidavit of Mailing | Recorded March 15, 2012~ - “| Bonner County, Idaho,
i . . Inst. No. 823522

Affidavit of Posting | Recorded May 14, 2012 Bonner County, Idaho,
. : Inst. No. 826156

Affidavit of Recorded May 14, 2012 " | Bonner County, Idaho,
Publication Inst. No. 826157

(c) Notice of sale was given before the day of the sale, in the time and manner
required by Section 45-1506, Idaho Code, by registered or certified mail to the last known
address of all persons who were entitled to notice by mail of the original sale and to any person
who timely recorded a request for Notice of Sale.

. (d)  The provisions, recitals and contents of the Notice of Default referred to in
paragraph: (a), supra; and of the Affidavits referred to in paragraph (b), supra, shall be and they
are-hereby incorporated herein and made arrintegral parthereof for all purposes s tHough set
forth at length.

(e) All requirements of law regarding the mailing, personal service, posting,
publication and recording of Notice of Default and Notice of Sale and of all other notices have
been complied with.

(3] No less than one hundred twenty (120) days has elapsed between the giving of
notice of sale by registered mail and the sale of said property.

Trustee on July 13, 2012, after 11:00 o’clock AM local time at the place of sale, at the request of
the beneficiary announced a postponement of the sale to July 25, 2012 at the same time and
place.

Trustee, on July 25, 2012, after 11:00 o’clock AM local time at the place of sale, at public
auction, in one parcel, the Trustee struck off to Grantee, being the highest bidder therefor, the
property herein described for the credit bid of Fifty-Five Thousand Two Hundred and No/100
Dollars ($55,200.00), subject, however, to all prior liens and encumbrances, if any. No person or
corporation offered to take any part of said property less than the whole thereof for the amount of

ssee.» = s . PYINCIpal,.interest,.advances.and.costs..

v

DATED: July ¢ 2012

o

-

ONATHON D. HALLIN, Trustee

TRUSTEE’S DEED -2-
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STATE OF IDAHO )
:ss.
County of Kootenai )

On 2012, before me, Kristine M. Scott, a Notary Public, personally
appeared JONATHON D. HALLIN, known or identified to me to be the person whose name is
subscribed to the within instrument as Trustee, and acknowledged to me that he executed the
same as Trustee.

WITNESS my hand and official seal hereto affixed the day and year first above written.

Nome . - .-

Public for Idah

- — — e —

Kristine M. Scott Residing at Post Falls
N Otary PUb“C Commission Expires 12/21/2016
State of Idaho '
TRUSTEE’S DEED -3-
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Richard L. Stacey, ISB #6800

Jeff R. Sykes, ISB #5058

Chad M. Nicholson, ISB #7506
McCONNELL WAGNER SYKES & STACEY PlL€
827 East Park Boulevard, Suite 201
Boisc, Idaho 83712

Telephone: 208.489.0100
Facsimile: 208.489.0110
stacey/mwsslawyers.com
svkestmwsslawvers.com
nicholson@mwsslawyers.com

Attorneys For Valiant Idaho, LLC

?T'\'““

™

g

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

GENESIS GOLF BUILDERS, INC.,

formerly known as
NATIONAL GOLF BUILDERS, INC,,
a Nevada corporation,

Plaintiff,

VS,

PEND OREILLE BONNER
DEVELOPMENT, LLC,
a Nevada limited liability company; et al.,

Defendants.

AND RELATED COUNTER, CROSS
AND THIRD PARTY ACTIONS
PREVIOUSLY FILED HEREIN.

VALIANT IDAHO, LLC’S CLOSING ARGUMENT - Page 1
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VALIANT IDAHO, LLC’S
CLOSING ARGUMENT

Honorable Barbara A. Buchanan
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COMES NOW, Valiant Idaho, LLC (“Valiant”), by and through its attorneys of record,
McConnell Wagner Sykes & Stacey PLLC, and, pursuant to this Court’s order, submits its

post-trial closing argument.

L
INTRODUCTION

The trial of this matter took place over the course of four (4) days on January 28 - 29 and
March 16 - 17, 2016. This trial was the culmination of almost seven (7) years of foreclosure
litigation arising out of the Idaho Club golf course and residential housing development located in
or around Sandpoint, Idaho. This litigation has included several motions for summary judgment,
untold motions to reconsider, a final judgment that was later vacated, and a bifurcated four (4)
day trial. The purpose of the trial was to adjudicate the single issue remaining in this case—
whether a first position loan (“Loan No. P0099”) from RE Loans, LLC (*RE Loans”) to
Pend Oreille Bonner Development, LLC (“POBD”) and a second position loan
(“Loan No. P0106™) from Pensco Trust, Co. (“Pensco”) to POBD were satisfied. The Court
repeatedly reiterated that this was the only issue lett for trial in several pre-trial orders.

On September 5, 2013, the Court entered an order (“Reconsider Order”) granting, in part,
motions to reconsider filed by JV, LLC (“JV”) and VP, Inc. (“VP”). The Reconsider Order

held that:

... there is a genuine issue of material fact as to whether the 2007,
RE Loans Note (Loan No. P0099) and Pensco Noic (Loan
No. P0106) have been satisfied . . . At trial, the Court would like to
see and hear additional evidence on the issue of whether or not these
loans have been satisfied including testimony from the
title company that issued the Settlement Statement.

Reconsider Order, p. 3.

VALIANT IDAHO, LLC’S CLOSING ARGUMENT - Page 2
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On October 30, 20135, this Court entered another order (“Third SJ Order”) granting, in part,
Valiant’s third motion for summary judgment. The Third SJ Order reiterated that “the only issue
remaining for the court trial is whether the 2007 RE Loans Notc (Loan No. P0099) and the
Pensco Note (P0106) have been satisfied.” Third SJ Order, p. 18 (emphasis added).

Finally, on December 29, 2015, the Court entered a third order (“Limine Order”) holding
that “Valiant’s motion for an order precluding defendants NIR, VP and JV from presenting

evidence at trial relating to any issue other than whether the 2007 RE Loans Note and/or the

Pensco Note have been satisfied is granted.” Limine Order, pp. 1-2.

From the outset of this case, JV and VP have asserted that l.oan No. P0099 and Loan
No. PO106 were paid-off at the closing of a third position wrap loan (“Loan No. P0107”) trom
Mortgage Fund 08 LLC (“MFO08”) to POBD that took place on August 6, 2008. JV and VP rely
upon an ambiguously worded settlement statement (“MF08 Settlement Statement™) as the
sole item of admissible evidence to support this position. Although the Court decided that the
MFO08 Settlement Statement was sufficiently ambiguous to create a question of fact for trial,
it emphasized that this question of fact was tenuous at best. The Court explained:

At the summary judgment hearing, counsel for Valiant utilized the
MFO08 loan documents to clarify how the MFO08 loan was disbursed
and how it was funded. Valiant reconciled the figures from the
loan documents with those on the Borrower’s Final Settlement
Statement dated August 8, 2008 to support its argument that the
2007 RE Loans Note (Loan No. P0099) and the Pensco Note
(LLoan No. PO106) have not been satisfied. Upon consideration of
this evidence, the Court acknowledges the strength of Valiant’s
arguments in this regard. Nevertheless, it appears that conflicting
inferences may be drawn from the terms on Exhibit H:
‘Payoff Second Note — Loan No. P0099 — Mortgage Fund *08 LLC
c¢/o Bar K, Inc. . . . Payoff Second Note — Loan No. PO106 —
Mortgage Fund 08 c/o Bar K, Inc. .. .” Does ‘payoff” in this context
mean the loans have been, or have yet to be, paid off? Although this
Court may grant the summary judgment despite the possibility of
conflicting inferences, in this case, it will not do so.

VALIANT IDAHO, LLC’S CLOSING ARGUMENT - Page 3
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Third SJ Order, p 15 (citations omitted; emphasis added).

The overwhelming preponderance of evidence submitted at trial has resolved this issue.
Loan No. P0099 and Loan No. P0106 were not satisfied at the MFO8 loan closing or at any
time thereafter. Valiant is still owed a principal balance of $278,147.66 (plus interest and late fees)

pursuant to Loan No. P099 and a principal balance of $2,700,000.00 (plus interest and late fees)

pursuant to L.oan No. P0106.

I
UNDISPUTED FACTS

There are several undisputed facts that are pertinent to this case. Each of these facts is
undisputed because it is either: (a) already been adjudicated in one of this Court’s prior
summary judgment decisions; or (b) completely uncontroverted at trial. The undisputed facts

include, but are not limited to, the following:

A. Undisputed Facts Related To Loan No. P0099.
1. On March 6, 2007, RE Loans and POBD entered into Loan No. P0099, whereby

RE Loans agreed to loan POBD $21,200,000.00. Plaintiff’s Exhibit3. POBD executed a

Promissory Note Secured by Mortgage (“2007 RE Note™) evidencing Loan No. P0099.

Plaintiff’s Exhibit 2. The 2007 RE Note was secured by a Mortgage, Assignment of Rents,

Security Agreement, and Fixture Filing (“2007 RE Mortgage™), which was recorded on

March 15, 2007 in the Bonner County Recorder’s Office. Plaintiff's Exhibit 1. The 2007 RE Note

was also secured by a UCC Financing Statement dated March 15, 2007 (“2007 RE UCC-17).

Plainti{T"s Lixhibit 4. The 2007 RE Mortgage, 2007 RE Note, Loan No. P0099 and 2007 RE

UCC-1 are referred to collectively herein as the “P0099 Loan Documents.”

VALIANT IDAHO, LLC’S CLOSING ARGUMENT - Page 4
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2. On July 17, 2007, the P0099 Loan Documents were collaterally assigned

(“Collateral Assignment”) to Wells Fargo Foothill, LLC (“Wells Fargo™). Plaintifl"s Exhibit 7.
Pursuant to the Collateral Assignment, RE Loans transferred to Wells Fargo all of its right, title

and interest in and to the P0099 L.oan Documents. /d. atp. 1,9 1.

3. On June 30, 2014, Wells Fargo collaterally reassigned the PO099 Loan Documents

back to RE Loans. Plaintiff's Exhibit 70.

4, On July 1, 2014, RE Loans assigned the P0099 Loan Documents to Valiant.

Plainuff’s Exhibit 72.

3. Valiant has a first priority lien (pursuant to the 2007 RE Mortgage) against all
real property encumbered by the 2007 RE Mortgage.

B. Undisputed Facts Related To Loan No. P0106.

I. On August 1, 2008, Pensco and POBD entered into Loan No. P0O106, whereby
Pensco agreed to loan POBD $2,700,000.00. POBD executed a Note Secured by Mortgage

(*Pensco Note”) evidencing the loan agreement. Plaintiff’s Exhibit 15. The Pensco Note was

secured by a Mortgage, Assignment of Rents, Security Agreement, and Fixture Filing
(“Pensco Mortgage™), which was recorded on August 6, 2008 in the Bonner County

Recorder’s Office. Plaintiff®s Exhibit 16. The Pensco Mortgage and Pensco Note are referred to

collectively herein as the “P0106 Loan Documents.”

2. On June 20, 2014, Pensco contractually agreed to assign Valiant its interests in the

P0106 Loan Documents. Plaintiff’s Exhibit 735.

3. On July 7, 2014, the Pensco Loan Documents were assigned to Valiant.

Plaintiff*s Exhibits 78 and 80.

VALIANT IDAHO, LL.C’S CLOSING ARGUMENT - Page 5
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4. Valiant has a second priority lien (pursuant to the Pensco Mortgage) against all
real property encumbered by both the Pensco Mortgage and the 2007 RE Mortgage. Valiant has
a first priority lien pursuant to said Mortgages against any real property encumbered by the
Pensco Mortgage but is not encumbered by the 2007 RE Mortgage.

C. Undisputed Facts Related To Loan No. P0107.

1. On August 1, 2008, MFO08 and POBD entered into wrap Loan No. P0107,

whereby MF08 agreed to loan POBD up to $21,980,000.00. Plaintiff’s Exhibit 21.

POBD executed an All Inclusive Note Sccured by Mortgage (“MFO08 Note”) evidencing the

loan agreement. Plaintifl”s Ixhihit 17. The MF08 Note was secured by an All Inclusive Mortgage,

Assignment of Rents, Security Agreement, and Fixture Filing (*“MF08 Mortgage™), which was

recorded on August 6, 2008 in the Bonner County Recorder’s Office. Plaintiff’s [xhibit 8.

The MF08 Note and the MF08 Mortgage were also secured by a financing statcment

(“MF08 UCC-17)dated August 6, 2008. PlaintifT"s ixhibit 20. The MF08 Mortgage, MF08 Note,

Loan No. P0107 and MF08 UCC-1 will be referred to collectively herein as the “P0107

Loan Documents.”

2. On July 10, 2014, the PO107 Loan Documents were assigned to Valiant.

Plaintiff’s Exhibits 83 and 85.

3. Valiant has a third priority lien (pursuant to the MF08 Morigage) against all
real property encumbered by the MF08 Mortgage, thc Pensco Mortgage and the
2007 RE Mortgage. Valiant has a second priority lien pursuant to said Mortgages against the
real property encumbered only by the MF08 Mortgage and the Pensco Mortgage. Valiant has a
first priority lien pursuant to said Mortgages against the real property encumbercd only by the

MFO08 Mortgage.

VALIANT IDAHO, LLC'S CLOSING ARGUMENT - Page 6
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D. Undisputed Facts Related To Valiant’s Redemption Of The Idaho Club Property.

1. On or about July 7, 2014, Valiant paid Bonner County $1,665,855.14 to redeem
certain real property subject to the RE Mortgage, Pensco Mortgage and/or the MF08 Mortgage.

PlaintifT's Lixhibit 73. A legal description of the real property redeemed by Valiant is identified

on an attachment to the Redemption Deed executed by the Bonner County Treasurer and recorded
on July 8, 2014 in the Bonner County Recorder’s Office. /d.

2. The amounts Valiant paid to redeem are incorporated into and secured by the
2007 RE Mortgage.

E. Undisputed Facts Related To The Record Owner Of The Idaho Club Property.

1. POBD is the record owner of all real property subject to the

P0099 Loan Documents, the PO106 Loan Documents and the PO107 Loan Documents pursuant to

a Warranty Deed recorded on July 28,2006 in the Bonner County Recorder’s Office.

Plaintiff’s Exhibit 95.

I1I.
CLOSING ARGUMENT

The overwhelming weight of the documentary and testimonial evidence submitted at trial
cstablishes that Loan No. P0099 and [.oan No. P0106 werc not paid off at the MF08 (P0107)

loan closing or at any time thereafter.

A. Neither Loan No. P0099 Nor Loan No. P0106 Were Satisfied At The Closing Of
Loan No. P0107.

From the outset of this case, JV and VP have contended that Loan No. P0099 and
Loan No. P0106 were satisfied with funds disbursed at the MF08 (P0107) loan closing.
The undisputed testimony of Barney Ng, Charles Reeves and Casey Linscott, as well as the

P0107 Loan Documents and other documents that were recorded as part of the Loan No. P0107

VALIANT IDAHO, LLC’S CLOSING ARGUMENT - Page 7
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closing, establish that the 2007 RE Notc and Pensco Note could not have been satisfied at

this closing.

1. The Undisputed Testimony of Barney Ng Establishes That Loan No. P0099

and Loan No. P0106 Could Neot Have Been Paid-Off at the Closing of
Loan No. P0107.

Barney Ng is a member of the limited liability company that is the managing
member of RE Loans. He is also the president of Bar K, Inc. (“BarK”), which was the loan servicer
for J.oan No. P0099 and Loan No. P0107. He actively participated in the servicing of
Loan No. P0099 and Loan No. PO107. In his capacity as president, Mr. Ng personally brokered
and negotiated each of thesc loans on behalf of RE [Loans and MF08. He was responsible for the
disbursement of all funds from RE Loans and MF08§ to POBD. He was also responsible for making
sure that all payments made by POBD in repayment of these loans were properly applied. Mr. Ng
has direct personal knowledge of the loan documents, lender invoices, the amounts loaned by
RE Loans and MF08, and the amounts repaid by POBD,

Mr. Ng is also the owner of a self-directed 401(k) investment account managed
by Pensco. Mr. Ng sought and received approval from Pensco to loan funds from his 401(k)
to POBD. These are the same funds that were disbursed to POBD pursuant to Loan No. PO106.
BarK serviced Loan No. P0106. As the president of BarK, Mr. Ng actively participated in the
servicing of this loan. Because the loan amounts were disbursed from his personal 401(k) account,
Mr. Ng has direct personal knowledge of all amounts disbursed by Pensco and POBD’s failure to
repay any of these amounts.

Mr. Ng testified that it is mathematically impossible for Loan No. PO099 and
L.oan No. PO106 to have been paid off at the closing of Loan No. PO107. This testimony was not

disputed by any other witness at the trial.
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a. The Amounts Loancd by M08 Are Insuflicient to Pavoll Loan No. PO099
and Loan No. P0106.

Mr. Ng testified that MF08 loaned POBD a total of $2,050,000.00 at its
loan closing on August 6, 2008. However, of this amount $1,150,000.00 was paid to Wells Fargo
outside of escrow, which reduced POBD’s debt to RE Loans from $7,322,325.18 to $6,172,325.18.
This payment and/or balance is also reflected on several exhibits admitted into evidence at trial
including but not limited to the following: the Borrower’s Authorization and Funding Agreement

(Plaintiff"s Exhibit 19, p. 1); multiple invoices POBD received from BarK titled Calculations of

Amounts Due under Loans (“RE Invoices”™) (Plaintiff*s Exhibit 65, pp. 001326, 001329, 001332,

001336, 001340, 001344-46, 001357, 001362, 001364, and 001366-69); the invoice sent
via facsimile on December 4, 2009 by BarK to POBD (“Final RE Invoice”) (PlaintifTs

Lixhibit 63A, p. 1); the BarK payment history detail report (“Payment History Report™) showing

principal and interest payments paid by POBD (Plaintill”s Exhibil 66, p. 2); the check from MF08

to BarK (Plaintift”s Iixhibit 100); and Wells Fargo’s escrow instructions (Plaintitt"s lixhibit 13).

Mr. Ng also testified that the amounts loaned by MFO08 included the following charges,
which necessarily reduced the funds available for disbursal: (a) a loan fee due to BarK in the
amount of $279,500.00; (b) document drafting and other charges in the amount of $11,000.00; and
(c) attorneys’ fees and administrative charges in the amount of $15,000.00. These charges are

reflected on the Borrower’s Authorization and Funding Agreement (Plaintiff’s Exhibit 19, p. 2)

and the MF08 Note (Plaintift"s Exhibit 17, p. 1). The charges and payment to Wells Fargo reduced

the amount available for disbursal by MF08 at closing as follows:

VALIANT IDAHQ, LL.C’S CLOSING ARGUMENT - Page 9
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MF08 Loan Amount

$ 2,050,000.00

Less payment to Wells Fargo

Less loan fee

2% 1,050,000.00

T8 279.500.00

administrative charges
Total Amount Available for
Disbursal at Closing:

Less document drafting and other | - $ 11,000.00
charges
Less attorneys’ fees and -$ 15,000.00

'S 545,000.00 |

Mr. Ng further testified that Pensco loaned POBD a total of $2,700,000.00

when Loan No. P0106 closed on August 6, 2008. The amounts loancd by Pensco included the

following charges that necessarily reduced the amounts available for disbursal: (a) points retained

by Pensco in the amount of $189,000.00; and (b) three (3) months’ prepaid interest in the amount

of $81,000.00. These amounts are reflected on the Borrower’s Authorization and Funding

Agreement (Plaintiff’s Exhibit 19, p. 2) and the Pensco Note (Plaintifl’s Exhibit 15, p. 1).

These charges reduced the amount available for Pensco to disburse at closing as follows:

Pensco Loan Amount

Less three (3) months prepaid
interest

Total Amount Available for 7
Disbursal at Closing:

Less points retained by Pensco

$ 2,700,000.00
-$ 189,000.00
-3 81,000.00

L U

$ 2,430,000.00

Mr. Ng also testified that the total amount that was disbursed at the closing

of Loan No. P0107 was $2,975,000.00. This is same amount identified on the Borrower’s

Authorization and Funding Agreement (Plaintiff"s Eixhibit 19, p. 2) as “NET PROCEEDS” and

identified on First American Title Company’s (“First American”) File Balance Sheet (Plainti{T"s

Exhibit 36, pp. 1-2) as “Deposits to Bank.”
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The testimony of Mr. Ng and the calculations set forth above make it clear
that RE l.oans and Pensco could not possibly have been paid-off at the closing of Loan No. PO107.
On August 6, 2008, RE Loans was still owed a total of $6,172,325.18 (after thc payment of
$1,150,000.00 was made from MFO08 to Wells Fargo outside of escrow) and Pensco was owed a
total of $2,700,000.00. Thus, the total amount required to pay-off RE Loans and Pensco totaled
$8,872,325.18. As the total amount available for disbursal by MFO08 is only $545,000.00,
there were insufficient funds to pay-off either RE Loans or Pensco, let alone both of them.

b. The Combined Amounts Disbursed by Pensco and MF08 Were Insufficient
to Payoff Loan No. P0099.

Based upon the testimony of Mr. Ng and the calculation of amounts that
were available for disbursal (set forth hereinabove), Loan No. P0099 could not have been paid-off
even if RE Loans had been paid all of the funds that were disbursed by MF08 and Pcnsco.
Again, RE Loans was owed a total of $6,172.325.18 on August 6, 2008 (afier thc payment of
$1,050,000.00 was made from MF08 to Wells Fargo outside of escrow). The combined total
amount disbursed by MFO08 (3545,000.00) and Pensco (52,430,000.00) on this date was
$2,975,000.00. Thus, there were insufficient funds to pay off RE Loans, even if it had been paid
every penny of the combined amount that was disbursed by MF08 and Pensco on this date./

2. The Undisputed Testimony of Casey Linscott Establishes That None of the

Amounts Disbursed at the Closings of Loan Nos. P0106 and P0107 Werc Used
to Satisfy Any Portion of POBD’s Debt to RE Loans or Pensco.

Casey Linscott is the escrow officer for First American who was in charge of the

closing of both [oan Nos. PO106 and P0107 that took place on August 6, 2008. She testified she

v It should be noted that the $2,975,000.00 disbursed by MFO8 and Pensco on August 6, 2008 is the only
amount that these two lenders ever disbursed to POBD. See Plaintifl™s Exhibits 63 and 64, As such,
Loan No. P0099 could not have been paid-off by amounts funded by MFO08 and Pensco on August 6, 2008
or at any time thereafter.
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has over twenty (20) years of experience with loan closings and she has personal knowledge of
each disbursement that was made as part of the MF08 loan closing. Ms. Linscott also authenticated
First American’s File Balance Sheet and other closing documents. She testified that the
File Balance Sheet shows all funds that were received into the escrow and ail disbursements that
were paid out of the escrow as part of the MFO8 and Pensco loan closings on August 6, 2008.

Plaintiff’s Exhibit 36, pp. 1-2. Importantly, she testified that First American did not disburse any

funds to RE T.oans/Wells Fargo or Pensco as part of either closing.

The File Balance Sheet shows that First American received funds from MFO08
totaling $545,000.00 and funds from Pensco totaling $2,430,000.00. Zd., p. 1. Thus, the total
amount deposited into escrow was $2,975,000.00. Id., pp. 1-2. It is not a coincidence that this is
the exact same amount that Barney Ng testified MFO8 and Pensco disbursed.

According to the File Balance Sheet, the following disbursements and charges
totaling $2,975,000.00 were paid by First American out of escrow: (a) a check paid to POBD in
the amount of $69,274.66; (b) a check paid to the Bonner County Tax Collector in the amount of
$123,447.23 to pay the balance of 2007 taxes on all parcels; (c) a check paid to Panhandle Escrow
Company in the amount of $317,809.11 for payment of amounts owed to JV; (d) a check paid to
Peak Sand and Gravel in the amount of $250,000.00; (e) a check paid to JV in the amount of
$30,000.00; (f) a check paid to Independent Escrow in the amount of $530,000.00 to pay-down
Account # 81014; (g) a check paid to Panhandle State Bank in the amount of $15,000.00 to pay a
bank fee on Sage Holdings’ Account; (h) a check for $80.00 paid to the Nevada Secretary of
State’s Office for UCC filing fees; (i) First American paid itself closing fees/charges totaling

$39,389.00; (j) a wire transfer to ACI Northwest, Inc. in the amount of $1,400,000.00 to pay-off
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a lien; and (k) a wire transfer to Genesis Golf Builders, Inc. in the amount of $200,000.00 to
pay-off a lien. /d., p. 1.

Ms. Linscott testified it is her job to make sure that the amounts paid into escrow
and the amounts disbursed out of escrow match exactly. She made sure that $2,975,000.00 was
paid into escrow and that $2,975,000.00 was paid out of escrow in accordance with the
disbursements and charges identified on the File Balance Sheet. Not a single penny of these
disbursements or charges was paid to RE Loans or to Pensco. Moreover, Ms, Linscott’s testimony
makes it clear that neither RE Loans nor Pensco could possibly have been paid any of the amounts
that were disbursed at the MF08 (P0107) loan closing since every single penny of these amounts
was disbursed to other entities. Ms. Linscott’s testimony was not disputed by any other witness

at trial.

3. The Undisputed Testimony of Charles Reeves Further Establishes That
Neither 1.oan Ne. P0099 Nor Loan No. P0106 Were Paid-Off At The Closing
of Loan No. P0107.

Charles Reeves is the managing member of the limited liability company that is the
managing member of POBD. He testified he was personally responsible for the day-to-day
operations of POBD and its efforts to market and develop the Idaho Club. Mr. Reeves’s duties
included negotiating and executing loan agreements with lenders and supervising the bookkeeping
tasks performed by POBD’s bookkecper. He is personally familiar with the invoices POBD
received from BarK and the amount ot outstanding debt POBD owes pursuant to Loan Nos. P009Y9,

P0106 and PO107. Mr. Reeves testified that neither Loan No. P099 nor Loan No. P0106 were

satisfied at the MFO08 loan closing.
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Furthermore, Mr. Reeves authenticated the RE [nvoices and the Final RE Invoice,
which identify the amounts owed by POBD to RE Loans and to Pensco as of August 6, 2008. .

See Plaintifl”s Exhibits 65 and 65A. Specifically, the Final RE Invoice shows every payment

POBD made during the course of the loan that reduced the principal balance owed to RE Loans.
It shows that RE [Loans/Wells Fargo received a payment on behalf of POBD in the amount of
$1,150,000.00 on August 6, 2008, reducing the principal balance owed from $7,322,325.18 to
$6,172,325.18. Id., p. 2. Itis not a coincidence that the Final RE Invoice shows the exact same
payment identified in the Borrower’s Funding and Authorization Agreement (Plaintifl"s
[xhibit 19) and to which Barney Ng testified at trial.

The Final RE Invoice also shows that RE Loans received ten (10) additional
payments from POBD between August 8, 2008 (the day after [.oan Nos. P0106 and P0107 closed)
and November 23, 2009. It is axiomatic that POBD would not have continued to make payments
to RE Loans if RE Loans had been paid-off at the MFO8 loan closing.

Charles Reeves testified that the RE Invoices are a compilation of some of the
invoices POBD received from BarK that were used to calculate the interest payments owed to

RE Loans. See Plaintiff™s Exhibit 65, The stamp and handwriting on each invoice shows POBD’s

method of calculating and tracking monthly interest payments due to RE Loans. [d. This Exhibit
further establishes that RE Loans was not paid-off at the August 6, 2008 loan closing. The stamps
and handwriting throughout the RE Invoices show that POBD continued to calculate the interest
payments due to RE Loans long after Loan Nos. PO106 and P0107 closed. Id. Specifically,
the invoices Bates numbered REEVES001325-001382 show the intercst calculations POBD

continued to make from August 22, 2008 thru at [cast November 1, 2009. /d. POBD would not
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have continued to calculate interest payments if RE Loans had been paid-off at the closings of
Loan Nos. P0107 and P0106.

Mr, Reeves further testified that, as of the date of trial, POBD owes Valiant the
principal balance of $278,147.66 pursuant to Loan No. P099 and that POBD owes Valiant the
principal balance of $2,700,000.00 pursuant to Loan No. P0106. He testified that POBD has never
repaid any of the amounts that it borrowed from Pensco.

4. Other Closing Documents Establish Loan No. P0099 Was Not Satisfied At the
Closings of Loan Nes. P0107 and P0106.

Numerous documents from the closings of Loan Nos. P0107 and P0106 were

admitted into evidence at trial. See Plaintiff’s Exhibits 14 — 30A. These documents are listed on

the Escrow Instructions Dated August 1, 2008 (“Escrow Instructions™) from BarK. Plaintifis
Exhibit 14, p. 1. Certain of these documents have already been identificd and explained
hercinabove (i.e., the Borrower’s Funding and Authorization Agreement). However, several other
documents listed on the Escrow Instructions also establish that Loan No. P0099 was not paid-off

at the MFO08 loan closing.

a. The MF08 Note.

The MFO8 Note is an all-inclusive note. See Plaintifs Exhibit 17.

This note provides:

The principal amount of this Note includes the current
vnpaid principal balances of the following described
promissory notes (“Included Notes”) which are secured by
the following described mortgages:
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FIRST INCLUDED NOTE?!

March 62607

Mortgagee of
mortgage securing
INCLUDED NOTE:

Instrument number of
mortgage securing
INCLUDED NOTE:

Date of INCLUDED

NOTE:

Amount of Original Amount: $21,200,00.00

INCLUDED NOTE: | Principal Balance as of closing on this
loan: $6,172,325.18
As of closing on this loan interest is paid
to: July 31, 2008

Maker of The undersigned

INCLUDED NOTE:

Payce of INCLUDED | R.E. LOANS, LLC, a California limited

NOTE: liability company

Date of mortgage March 6, 2007

securing INCLUDED

NOTE: ;

Mortgagor of The Undersigned

mortgage securing

INCLUDED NOTE:

R.E. LOANS, LLC, a California limited
liability company

724829 and 724834

Date of recordation
of mortgage securing
INCLUDED NOTE:

March 15,2007

of mortgage securing
Date of INCLUDED
NOTE:

'SECOND INCLUDED NOTEW/!

Béi‘mer Coun";y',ulc‘i'a‘how

b

¥

Date of INCLUDED | August 1, 2008

NOTE:

Amount of Original Amount: $2,700,00.00

INCLUDED NOTE: | Principal Balance as of closing on this
lo?n: $2’,700,00"0.00

Maker of The undersigned

INCLUDED NOTE:

The First Included Note refers to the 2007 RE Note. Plaintiff’s Exhibit 2.

The Second Included Note refers to the Pensco Note. Plaintiff’s Exhibit 15.
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Payee of INCLUDED | PENSCO TRUST CO., custodian fbo

NOTE: BARNEY NG
Date of mortgage August 1, 2008
securing INCLUDED

NOTE:

Mortgagor of The Undersigned

mortgage securing
INCLUDED NOTE:

Mortgagee of PENSCO TRUST CO., custodian fbo
mortgage securing BARNEY NG

INCLUDED NOTE:

Instrument number of | To be recorded immediately before the
mortgage securing mortgage securing this Notc
INCLUDED NOTE:

Date of recordation To be recorded iminediately before the

of mortgage securing | mortgage securing this Note
INCLUDLD NOTE;:

County of recordation | Bonner County, Idaho

of mortgage securing
Date of INCLUDED
NOTE:

Id., pp. 1-2 (emphasis added). This quotation and table make it crystal clear the parties intended
that Loan No. P0099 and [.oan No. P0106 would remain in place long after Loan No. P0107 closed
on August 1, 2008. It is not a coincidence that the post-closing principal balance of $6,172,325.18
is the exact same amount stated in the Borrower’s Authorization and Funding Agreement

(Plaintitls I:xhibit 19) and shown on the Final RE Invoice as the principal balance owed to

RE Loans on August 6, 2008.

b. The MFO08 Mortgage.

The MFO08 Mortgage is an all-inclusive mortgage. See Plaintiff's
Exhibit 18. The MF08 Mortgage also includes language that would not have been included if

RE Loans and Pensco were going to be paid-off at the MFO8 loan closing. For example, the MFO8

Mortgage states:
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This is an all-inclusive Mortgage and subject and

subordinate to the following mortgages now of record or

recorded concurrently herewith securing those certain

notes (hereinafter “INCLUDED NOTE”) the current unpaid

principal balances of which are included in the note.
Id., p. 4 (emphasis added). Immediately following this quote, within the MFO08 Mortgage, is the
exact same table that was within the MF08 Note and inserted hereinabove [Section II1.A.4.a.}],
which describes the terms and the unpaid principal balances owed on the on the RE Loans and
Pensco Notes, and defines these notes as the “FIRST INCLUDED NOTE” and “SECOND
INCLUDED NOTE,” respectively. Again, it is not a coincidence that the amount shown as the
unpaid principal balance on the 2007 R Note is $6,172,325.18. These provisions are superfluous
and/or nonsensical if RE loans and Pensco were going to be paid-off as part of the

MFO08 loan closing.

c. The MFO8 l.oan Agreement.

The MFO8 loan agreement also includes language showing that Loan
Nos. P0099 and PO106 were not supposed to be satistied as part of the MF08 loan closing, Some of
this language is found in the provisions governing the manner by which MFO8 will be paid

proceeds from the sale of lots. PlaintifT"s Exhibit 21, p. 001319. Spccifically, it provides that

“until the note in favor of RE Loans, LL.C is paid in full,” payments of proceeds from lot sales

“may be made directly to RE Loans in lieu of Lender.” Id., p. 001319, § 12(h). Additicnally, the

loan agreement states:

The parties acknowledge that Borrower and RE Loans, LI.C
previously opened an interest bearing account
(the “Development Account” at Wells Fargo Bank in
Borrower’s name. Until the INCLUDED NOTE in favor of
RE Loans, LLC is paid in full the Development Account
shall be administered in accordance with the loan agreement
between Borrower and RE Loans, LLC.
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1d., p. 001320, §12(j) (emphasis added). Again, these provisions are superfluous and/or
nonsensical if RE Loans was supposed to be paid-off at the MF08 loan closing.

d. Second Amendment to Loan Agreement.

The Escrow Instructions also required RE Loans and POBD to e¢xecute a
Second Amendment to loan Agreement as a precondition to First American closing

Loan No. P0107. See Plaintifl"s tixhibits 14, 22 and 22A. This agreement had to be consented to

by Wells Fargo. See Lixhibits 22 and 22A. The Second Amendment to Loan Agreement modifies
the terms under which RE Loans was to be paid proceeds from the sale of lots. /d. It would be
nonsensical to require RE Loans to modify these terms as a precondition to closing on the
MFO08 loan if RE Loans was going to be paid-off from its proceeds.

e. RE Loans Subordination Agreements.

The Escrow instructions also required RE Loans and Wells Fargo to execute
two different subordination agreements as a precondition to First American closing

1.oan No. P0107. See Plaintifl’s Iixhibits 14, 27 and 28. One of the subordination agrecments

subordinated the 2007 RE Mortgage to another mortgage recorded by Pacific Capital Bank, N.A.

Plaintiffs Lxhibit 27, p. 1. The other subordinated the 2007 RE Mortgage to a mortgage recorded

Dan Jacobson, Sage Holdings, LLC, Steven Lazar, Amy Korengut, and HLT Real Estate, LLC.

Plaintift"s Exhibit 28, p. 1. It is nonsensical to require another lender to execute subordination

agreements as part of a loan closing if the subordinating party is going to be satisfied out of the
proceeds of the loan ciosing. If L.oan No. PO099 was going to be satisfied by the MFO8 loan,

the Escrow Instructions would have required RE Loans to execute a release of mortgage instead

of subordination agreements,
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B. Neither Loan No. P0099 Nor Loan No. P0106 Werc Satisfied After The Closing Of

Loan No. P0107.

From the outset of this case, JV and VP have contended that Loan No. P0099 and
Loan No. PO106 were paid-off at the closing of Loan No. PO107. However, the testimony elicited
by their counsel at trial indicates that JV and VP may now seek to alter this position. It appears
that JV and VP may attempt to assert that Loan No. PO099 and Loan No. P0106 were somehow
paid-off months or even years after Loan No. PO107 closed. This new position is irreconcilably
inconsistent with the position taken by JV and VP at all times leading up to trial. POBD would
not have made payments towards [.oan No. P0099 and Loan No. P0106 after the MF08 loan
closing if the 2007 RE Note and the Pensco Note had been satisfied at said closing. This new
position makes it glaringly apparent that the position originally taken by JV and VP and argued
throughout this case is frivolous and without any basis in fact or law. Moreover, JV and VP never
disclosed their new contention in any discovery response, within any of their many motions for
reconsideration, or within any opposition to Valiant’s three motions for summary judgment.
Regardless, the overwhelming preponderance of the evidence still establishes the RE Loan and the
Pensco Loan were never paid off.

1. The Undisputed Testimony of Charles Reeves and William Haberman
Establishes the 2007 RE Note Was Never Satisfied.

Charles Reeves testified that POBD spent untold hours reviewing RE Invoices to
verify the accuracy of said invoices and to calculate upcoming interest payments as they
became due. The product of these efforts can be scen by reviewing the RE Invoices. See Plaintifl™s
I:xhibit 63. Each invoice has been stamped by POBD and includes handwritten notes calculating
interest payments. Many of the invoices also include other handwritten notes further cvidencing

the diligence with which POBD reviewed each invoice. Mr. Reeves testified that he personally
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reviewed the Final RE Invoice and it accurately reflects the principal amount due after subtracting
all payments made by or on behalf of POBD. The amount of this principal balance is $278,147.65.
This testimony is undisputed.

William Haberman is the managing member of Valiant. He testified that he
negotiated and entered into the loan assignment agreement with RE Loans. He also testified that
he has not received any payments from POBD, or anyone on its behalf, since Valiant was assigned
the P0099 Loan Documents. This testimony is undisputed.

2. The Undisputed Testimony of Barney Ng, Charles Reeves and
William Haberman Establishes the Pensco Note Was Never Satisfied.

As previously explained hereinabove, the amounts loaned to POBD pursuant to
[.oan No.P0106 were obtained from Barney Ng’s self-directed 401(k) account. As such,
he testified that he has direct personal knowledge of all amounts disbursed by Pensco and POBD’s
failure to repay these amounts. Specifically, Mr. Ng testified that Pensco loaned a total of
$2,700,000.00 to POBD and that POBD never repaid a penny of this amount. This testimony
is undisputed.

Charles Reeves confirmed Mr, Ng’s testimony. He authenticated the invoices
(titled Calculations of Amounts Due Under Loans) that BarK sent to POBD pursuant to

[.oan No. P0106 (the “Pensco Invoices”). Plaintift”s Exhibit 64. The Pensco Invoices also include

POBD’s stamp and handwritten calculations of the interest payments due each month. /d.
However, these invoices show that POBD never repaid any of the amounts borrowed
from Pensco. /d. Mr. Reeves confirmed the accuracy of the Pensco Invoices by testifying that
POBD borrowed $2,700,000.00 from Pensco and that POBD has never repaid any of this amount.

This testimony is undisputed.
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William Haberman is thc managing member of Valiant. He testified that he
negotiated and entered into the loan assignment agreement with Pensco. He also testified that he
has not received any payments from POBD, or anyone on its behalf, since Valiant was assigned

the P0106 Loan Documents.

C. The Total Amounts Due And Owing To Valiant Pursuant To Lean No. P0099,
Loan No. P0106 And Loan No. P0107 Are Undisputed.

During the trial of this matter, Valiant submitted illustrative documents and testimony to
establish the amounts currently due and owing to Valiant, inclusive of interest and late fees,
pursuant to Loan No. P0099, Loan No. P0Ol06 and Loan No. P0107. These amounts

are undisputed.

1. Valiant is Still Owed $3.409,794.61 Pursuant To the 2007 RE Note.

William Haberman testified that he calculated the total amount due and owing to
Valiant pursuant to Loan No. PO099 thru the original trial date of January 23, 2016. The total
amount due and owing on the 2007 RE Note as of that date was $2,950,740.71. Plainti{Ts
Lixhibit 96 (illustrative only). This amount incorporates the $1,665,885.12 that was paid to redeem
the Idaho Club property from the Bonner County Tax Collector. This Court has already
determined that these amounts should be included in the amount secured by the 2007 RE Mortgage.
Although this interest calculation was not disputed at trial, the amount Valiant is owed should
be modified.

Tom Williams is the president of Sandpoint Title Insurance, Inc.
(“Sandpoint Title”). He testified that on October 16, 2012, Sandpoint Title wired a payment to
Wells Fargo in the amount of $96,901.09 (“Sandpoint Title Payment”). Mr, Williams further
testified he does not know whether his office ever advised POBD or RE Loans of this payment.

Nonetheless, Valiant recognizes and acknowledges that payment of this amount should have
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reduced the amount it is owed pursuant to the 2007 RE Note. As such, Mr. Haberman has

generated a new interest calculation taking into account the Sandpoint Title Payment. A copy of
this calculation is attached as ExhibitA to the Declaration of William Haberman
(“Haberman Decl.”) filed herewith.

The 2007 RE Note states, “each payment and each prepayment (if any) on this Note
shall be first credited to interest or other charges then due and payable to Lender and the remainder
to principal, and interest shall thcreupon cease upon the principal so credited.” Plaintifl"s
Eixhibit 2, p. 2. Inaccordance with this provision, Valiant has applied the Sandpoint Title Payment
to the outstanding interest and late fees that were due and owing as of October 23, 2012.
This resulted in a reduction of the interest that had accrued as of that date from $175,077.56 to
$78,175.57. This reduction is shown on Exhibit A to the Haberman Decl. As such, the Sandpoint
Title Payment reduces the amount of interest that is owed to Valiant but it does not affect the
principal balance owed. As of March 23, 2016 Valiant was owed $3,061,166.62 (including the
$1.,665,885.12 redemption payment) with interest accruing at a rate of $1,417.94 per diem. Id.
Thru April 14, 2016 (the date on which this brief will be filed), an additional $32,612.62 will
have accrued.

Mr. Haberman also tcstified that Valiant is currently operating and maintaining the
Idaho Club golf course at Valiant’s expense to prevent any waste from occurring to the
real property encumbered by the 2007 RE Loans Mortgage. Valiant operated and maintained the
course for this purpose throughout 2015. Mr. Haberman testified that, during this period,
Valiant incurred losses totaling $226,582.98. The losses Valiant incurred to operate and maintain

the property and prevent waste thereto are amounts that are secured by the 2007 RE Mortgage.
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The 2007 RE Mortgage states that it secures multiple obligations of POBD,
including, but not limited to, “due, prompt, and complete observance, performance and discharge

of all obligations of the Mortgagor under this Mortgage. . .” Plaintiff"s Exhibit 1, p. 4. The 2007

RE Mortgage further provides that “Mortgagee, at the expense of Mortgagor, may from time to
time maintain and restore the Mortgaged Property or any part thereof as Mortgagee may reasonably
deem desirable. . .” /d., p. 12,9 13. Valiant, as Mortgagee, was required to incur operation and
maintenance costs in order to maintain and restore the real property that is subject to the
2007 RE Mortgage. As such, POBD is obligated to repay these amounts to Valiant. As POBD is
unable to and has refused to make payment of these amounts, the amounts Valiant incurred are
secured by the 2007 RE Mortgage.

Shortly before trial, Valiant discovered a diesel leak on the property that required
immediate remediation to avoid contaminating surrounding areas. Mr. Haberman testified that

Valiant incurred $89,432.39 to remediate this leak. Plaintiff®s Exhibits 111 and 112. The costs

Valiant incurred to remediate the diesel leak are amounts that are secured by the

2007 RE Mortgage. The 2007 RE Mortgage provides:

The Mortgagor further shall be personally and solely
responsible for and shall indemnify and hold harmless the
Mortgagee from and against . . . (2) the costs of any
required or necessary repair, cleanup or detoxification of
the property and (3) all reasonable costs and expenses
incurred by the Mortgagce . . . in connection therewith.

Plaintiff’s Exhibit 1. pp. 15-16, 9 4.5 (emphasis added). POBD is obligated to indemnify and

reimburse Valiant for all costs it incurs to repair, clean-up or detoxify the real property subject to
the 2007 RE Mortgage. As POBD is unable to reimburse Valiant for these amounts, the costs

Valiant incurs to perform this work is secured by the 2007 RE Mortgage.
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Based upon the foregoing, POBD currently owes Valiant a total of $3,409,794.61

($3,061,166.62 + $32,612.62 + $89,432.39 + $226,582.98) thru April 14, 2016 pursuant to the
2007 RE Note, with interest thercon accruing at a per diem rate of $1,417.94 until judgment has
been entercd. This amount includes the $1,665,885.12 redemption payment. Each of the amounts
identified in this paragraph is secured by the 2007 RE Mortgage.

2. Valiant is Still Owed $9,590,474.85 Pursuant to the Pensco Note.

William Haberman testified that he calculated the total amount due and owing to
Valiant pursuant to Loan No. PO106 thru the original trial date of January 23, 2016. The total

amount due and owing on the Pensco Note as of that date was $9,242,062.43. Plainti{T"s Iixhibit 97

(illustrative only). Per this calculation, intercst is accruing at a rate of $4,197.74 per diem.
As such, an additional $348,412.42 will have accrued thru April 14, 2016 (the date on which this
brief will be filed).

Based upon the foregoing, POBD currently owes Valiant a total of $9,590,474.85
($9,242,062.43 + $348,412.42) thru April 14, 2016 pursuant to the Pensco Note, with interest
thercon accruing at a per diem rate of $4,197.74 until judgment has been entered. These amounts
are secured by the Pensco Mortgage.

3. Valiant is Still Owed $7,410,885.87 Pursuant to the MF08 Note.

William Haberman testificd that he calculated the total amount due and owing to
Valiant pursuant to Loan No. PO107 thru January 23, 2016. The total amount due and owing on
the MF08 Note as of that date was $7,141,610.63. Plaintiff’s Exhibit 98 (illustrative only).
Per this calculation, interest is accruing at a rate of $3,244.28 per diem. As such, an additional

$269,275.24 will have accrued thru April 14, 2016 (the date on which this brief will be filed).
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Based upon the foregoing, POBD currently owes Valiant a total of $7,410,885.87
($7,141,610.63 + $269,275.24) thru April 14, 2016 pursuant to the MF08 Note, with interest
thereon accruing at a per diem rate of $3,244.28 until judgment has been entered. These amounts

are secured by the MF0O8 Mortgage.

Iv.
CONCLUSION

Based upon the foregoing and the testimony and evidence submitted at trial,
Valiant requests an order declaring that it entitled to final judgment in accordance with this Court’s
prior Summary Judgment Orders and awarding Valiant: (a) damages against POBD pursuant to
the 2007 RE Note in the amount $3,409,794.61, plus interest thereon at a rate of $1,417.94
per diem from April 15, 2016 until judgment has been entered, the entirety of which is secured by
the 2007 RE Mortgage; (b) damages against POBD pursuant to the Pensco Note in the amount
$9,590,474.85, plus interest thercon at a rate of $4,197.74 per diem from April 15, 2016 until
judgment has been entered, the entirety of which is secured by the Pensco Mortgage, and
(c) damages against POBD pursuant to the MF08 Note in the amount $7,410,885.87, plus interest
thereon at a rate of $3,244.28 per diem from April 15, 2016 until judgment has been entered,

the entirety of which is secured by the MF08 Mortgage.

DATED this 14" day of April 2016.

McCONNI

I WAGNER SYKES & STACEY ¢

BY:

i =
Richardt. Stacey ’j )

Attorneys For Valiant Idaho, LLC
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 14™ day of April 2016, a true and correct copy of the
foregoing document was served by the method indicated below upon the following party(ies):

Gary A. Finney, Esq. [ v] U.S.Mail
Finney Finney & Finney, P.A. [ ] Hand Delivered
120 East Lake Street, Suite 317 | v'] Facsimile
Sandpoint, Idaho 83864 [ 1 Overmight Mail
Telephone: 208.263.7712 [ ¥'] Electronic Mail
Facsimile: 208.263.8211 arvhi clinnevl
Counsel For JV. LLC »;,grv inneyvdlinneyviaw.net
Susan P. Weeks, Esq. [ Y] US.Mail
James, Vernon & Weeks, PA | 1 Hand Delivered
1626 Lincoln Way [ ¥] Facsimile
Coeur d’Alene, Idaho 83814 [ 1 Overmight Mail
Telephone: 208.667.0683 [ ¥'] Electronic Mail
Facsimile: 208.664.1684 cweeksizzivwl .
Counsel For VP Incorporated/North Idaho Resorts | Skt iwlan.nc

With two (2) copices vie U.S. Mail to:

The Honorable Barbara A. Buchanan
Judge of the First Judicial District
Bonner County Courthouse

215 South First Avenue

Sandpoint, Idaho 83864

Richard L.

Yo

VALIANT IDAHQ, LLC’S CLOSING ARGUMENT - Page 27

171547 20 \PLDVCV-2009- 1 810\Closing Argument 160413 docx




Richard L. Stacey, ISB #6800
Jeff R. Sykes, ISB #5058 \/
Chad M. Nicholson, ISB #7506 \
McCONNELL WAGNER SYKES & STACEY Ft1€ |

827 East Park Boulevard, Suite 201

Boise, Idaho 83712

Telephone: 208.489.0100

Facsimile: 208.489.0110

stacey@mwsslawyers.com

svkest@mwsslawyers.com

nicholson@mwsslawyers.com

Attorneys For Valiant Idaho, LLC

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

GENESIS GOLF BUILDERS, INC,, Case No. CV-09-1810
formerly known as

NATIONAL GOLF BUILDERS, INC,
a Nevada corporation, DECLARATION OF
WILLIAM HABERMAN IN SUPPORT

Plaintiff, !
Antt, OF VALIANT IDAHO, LLC’S
CLOSING ARGUMENT
VS,
PEND OREILLE BONNER
DEVELOPMENT, LLC, Honorable Barbara A. Buchanan

a Nevada limited liability company; et al.,

Defendants.

AND RELATED COUNTER, CROSS
AND THIRD PARTY ACTIONS
PREVIOUSLY FILED HEREIN.

DECLARATION OF WILLIAM HABERMAN IN SUPPORT OF
YALIANT IDAHO, LLC’S CLOSING ARGUMENT - Page |
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I, William Haberman, hereby state and declare:

l. [ am the Manager of Valiant Idaho. LLC ( “Valiant™) and I make this declaration

based on my own personal knowledge.

2. Attached as Exhibit A is a true and correct copy of the interest calculations for

amounts owing to Vatiant on the 2007 RE Note and 2007 RE Mortgage, as defined in
Section 1L.1. of the Closing Argument, which interest calculations have been updated to

reflect the amounts that were paid on October 16, 2012 by Sandpoint Title Insurance, Inc.

to Wells Fargo Foothill, LLC.

I DECLARE, under penalty of perjury, that the foregoing is true and correct.

WL

WILLIAM HABERMAN

DATED this 14 day of April 2016.

DECLARATION OF WILLJIAM HABERMAN IN SUPPORT OF
VALIANT IDAHO, LLC'S CLOSING ARGUMENT - Page 2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 14" day of April 2016, a truc and corrcct copy of the
foregoing document was served by the method indicated below upon the following party(ies):

Gary A. T'inney, Esq. | v'] US. Mail

Finney Finney & Finney, P.A. | | Hand Delivered

120 East Lake Street, Suite 317 [ v'] Facsimile

Sandpoint, Idaho 83864 { ] Overnight Muail
1

Telephone: 208.263.7712 v} Electronic Mail
Facsimile: 208.263.8211
Counsel For J.V., LLC

Susan P. Weeks, Esq.

caryfinnevie finnevlaw.net

— - 47 e

v} US. Mail

l
James, Vernon & Weeks, PA [ 1 Hand Delivered
1626 Lincoln Way { v'| Tacsimile
Coeur d’Alene, Idaho 83814 [ 1 Ovemight Mail
Telephone: 208.667.0683 [ v'] Electronic Mail

Facsimile: 208.664.1684

~ . sweeksusivelaw. ne
Counsel For VP Incorporated/North Idaho Resorts weksigjvw law.nel

o e s a7 S e G i

With two (2) copies vig U.S. Mail to:

The Honorable Barbara A. Buchanan
Judge of the First Judicial District
Bonner County Courthouse

215 South First Avenue

Sandpoint, [daho 83864 R L

DECLARATION OF WILLIAM HABERMAN IN SUPPORT OF
VALIANT IDAHO, LLC’S CLOSING ARGUMENT - Page 3
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GARY A. FINNEY

FINNEY FINNEY & FINNEY, P.A.

Attorneys at Law

0ld Power House Building STE - roe s
120 East Lake Street, Suite 317 s 3
Sandpoint, Idaho 83864 ' o
Phone: (208) 263-7712
Fax: (208) 263-8211
ISB No. 1356

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
GENESIS GOLF BUILDERS, INC., Case No. CV-2009-1810
formerly known as National Golf
Builders, Inc., a Nevada
corporation,

JV L.L.C.'S MOTION TO
STRIKE THE DECLARATION OF
WILLIAM HABERMAN
Plaintiff,

v.

)
)
)
)
)
)
)
)
)
PEND OREILLE BONNER )
DEVELOPMENT, LLC, a Nevada )
limited liability company; R.E. )
LOANS, LLC, a California )
limited liability company; DAN )
S. JACOBSON, an individual, )
SAGE HOLDINGS LLC, an Idaho )
limited liability company; )
STEVEN G. LAZAR, an individual; )
PENSCO TRUST CO. CUSTODIAN FBO )
BARNEY NG; MORTGAGE FUND '08 )
LLC, a Delaware limited )
liability company; VP, )
INCORPORATED, an Idaho )
corporation; JV L.L.C., an )
Idaho limited liability )
company; WELLS FARGO FOOTHILL, )
LLC, a Delaware limited )
liability company; INTERSTATE )
CONCRETE AND ASPHALT COMPANY, )
an Idaho corporation; T-O )
ENGINEERS, INC., fka Toothman- )
Orton Engineering Company, an )
Idaho corporation; PUCCI )
JV L.L.C.’'S MOTION TO STRIKE THE DECLARATION OF WILLIAM HABERMAN
-1
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CONSTRUCTION INC., an Idaho
corporation; ACI NORTHWEST,
INC., an Idaho corporation;
LUMBERMENS, INC., dba ProBuild,
a Washington corporation;
ROBERT PLASTER dba Cedar Etc;
NORTH IDAHO RESORTS, LLC, an
Idaho limited liability
company; R.C. WORST & COMPANY,
INC., an Idaho corporation;
DOES 1 through X,

Defendants.

AND RELATED COUNTERCLAIMS,
CROSS-CLAIMS, AND THIRD-PARTY
COMPLAINTS

GENESIS GOLF BUIDLERS, INC.,
formerly known as NATIONAL GOLF
BUILDERS, INC., a Nevada
corporation,

V.

PEND OREILLE BONNER
DEVELOPMENT, LLC, a Nevada
limited liability company; et
al,

Defendants.

AND RELATED COUNTERCLAIMS,
CROSS-CLAIMS, AND THIRD-PARTY
COMPLAINTS

VALIANT IDAHO, LLC, an Idaho
limited liability company,

Third Party
Plaintiff,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Plaintiff, ;
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
v. )
PEND ORIELLE BONNER DEVELOPMENT ;
HOLIDNGS, INC., a Nevada )

JV L.L.C.’S MOTION TO STRIKE THE DECLARATION OF WILLIAM HABERMAN
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corporation; BAR K, INC., a
California corporation;
TIMBERLINE INVESTMENTS LLC, an
Idaho limited liability
company; AMY KORENGUT, a
married woman; HLT REAL ESTATE,
LLC, an Idaho limited liability
company; INDEPENDENT MORTGAGE
LTD. CO., an Idaho limited
liability company; PANHANDLE
MANAGEMENT INCORPORATED, an
Idaho corporation; FREDERICK J.
GRANT, an individual’ CRISTINE
GRANT, an individual; RUSS
CAPITAL GROUP, LLC, an Arizona
limited liability company;
MOUNTINA WEST BANK, a division
of GLACIER BANK, a Montana
corporation; FIRST AMERICAN
TITLE COMPANY, a California
corporation; NETTA SOURCE LLC,
a Missouri limited liability
company; MONTAHENO INVESTMENTS,
LLC, a Nevada limited liability
company; CHARLES W. REEVES and
ANN B. REEVES, husband and
wife; and C.E. KRAMER CRANE &
CONTRACTING, INC., an Idaho
corporation,

Third Party
Defendants.

JV L.L.C., an Idaho limited
liability company,

Defendant and
Cross-Claimant against all of
the Defendants and
Third Party Plaintiff,

v.

VALIANT IDAHO, LLC, an Idaho
limited liability company;
V.P., INC., an Idaho
corporation; RICHARD A.
VILLELLI, a married man; MARIE
VICTORIA VILLELLI, a married
woman; VILLELLI ENTERPRISES,

JV L.L.C.’S MOTION TC STRIKE THE DECLARATION OF WILLIAM HABERMAN
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)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)
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INC., a California corporation;
RICHARD A. VILLELLI, as TRUSTEE
OF THE RICHARD ANTHONY VILLELLI
AND MARIE VICTORIA VILLELLI
REVOCABLE TRUST; THE IDAHO CLUB
HOMEOWNERS ASSOCIATION, INC.,
an Idaho corporation; the
entity named in Attorney Toby
McLaughlin’s Notice of Unpaid
Assessment as PANHANDLE
MANAGEMENT, INCORPORATED, an
Idaho corporation; and HOLMBERG
HOLDINGS, LLC, a California
limited liability company,

Third Party

N Nt Nl Nt Nl Nt N Nt it Nt kP N Nt ot Nt

Defendants.

COMES NOW JV L.L.C., by and through its attorney, GARY A.
FINNEY and moves the Court to Strike the Declaration of William
Haberman in Support of Valiant Idaho, LLC’s Closing Argument,
dated 14 April 2016, as follows:

1. Valiant Idaho has the burden of proof on all matters
of factS on its case in chief, which is a foreclosure of
mortgage on Bonner County real estate.

2. Valiant Idaho failed on its burden of proof on several
issues, including the amount of indebtedness existing on an
underlying mortgage indebtedness, the Loan No. P099 to R.E.
Loans. The RE Loan, P099, was fully paid, in fact it was paid in
excess of any sum owed.

3. Valiant Idaho’s post-trial Declaration of William

Haberman, dated 14 April 2016, is inadmissible and JV moves to

strike it from consideration.

JV L.L.C.’S MOTION TO STRIKE THE DECLARATION OF WILLIAM HABERMAN
-4
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4. The Declaration of William Haberman i1s hearsay, not
subject to cross-examination, and is inadmissible.

5. Valiant Idaho has cited no Rule, Statute or Authority
to support said Declaration.

6. The Trial evidence proved that the RE Loan No. P009S
was fully paid, in fact “overpaid” by the 3 Assignments of first
lien priority Deeds of Trust from Shea/Eagle Point and the
subsequent escrow received from the sale of one of these Lots.
All of this evidence was “withheld” by Valiant Idaho at the
trial stage.

Wherefore, JV moves the Court to strike the Declaration of
William Haberman in Support of Valiant Idaho, LLC’s Closing
Argument, dated 14 April 2016, and not consider it as evidence
in this action, or at all.

DATED this {S'Zﬁéay of April, 2016.

Respectfully Submitted,

) 4

Attzfaey for JV Z.L.C., an
Idaho limited liability

company

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served as
indicated, by facsimile, or by hand delivery, this ]g: day of
April, 2016, and was addressed as follows:

Richard Stacey/Jeff Sykes

MCCONNELL WAGNER SYKES & STACEY PLLC

827 East Park Boulevard, Suite 201

Boise, ID 83712

Via Facsimile: (208) 489-0110

[Attorney for R.E. LOANS, LLC & VALIANT IDAHO LLC]

JV L.L.C.’S MOTION TO STRIKE THE DECLARATION OF WILLIAM HABERMAN
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Susan Weeks

Steven C. Wetzel

JAMES, VERNON & WEEKS, P.A.

1626 Lincoln Way

Coeur d’'Alene, ID 83814

Via Facsimile: (208) 664-1684

[Attorney for NORTH IDAHO RESORTS, LLC, V.P. INC, & FOR
JV’S THIRD PARTY DEFENDANTS]

The Honorable Barbara Buchanan -
Bonner County Courthouse - Judge’s Chambers
215 S§. First Avenue

Sandpoint, ID 83864

VIA HAND DELIVERY )
By: /'Lj/w,bh% Vel A5

JV L.L.C.’S MOTION TO STRIKE THE DECLARATION OF WILLIAM HABERMAN
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Susan P. Weeks, ISB No. 4255 o ,',(}1;_";:' v e
Daniel M. Keyes, ISB No. 9492 S
JAMES, VERNON & WEEKS, PA

1626 Lincoln Way

Coeur d'Alene, Idaho 83814

Telephone: (208) 667-0683

Facsimile: (208) 664-1684 /(5
sweeks@jvwlaw.net o - I

Attorneys for Defendants North Idaho Resorts, LLC and VP, Incorporated

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

GENESIS GOLF BUILDERS, INC., formerly
kmown as NATIONAL GOLF BUILDERS, Case No. CV-2009-01810
INC., a Nevada corporation,

Plaintif, VP INC’S MOTION TO STRIKE THE
vs. DECLARATION OF WILLIAM

PEND OREILLE BONNER HABERMAN
DEVELOPMENT, LLC, a Nevada hmntcd
liability company; et al.,

Defendants.

AND RELATED COUNTER, CROSS
AND THIRD PARTY ACTIONS
PREVIQUSLY FILED HEREIN

COMES NOW VP, Inc. (*VP”), by and through its attorneys of record, James, Vernon &
Weeks, P.A., and moves this Court to strike the April 14, 2016, Declaration of William

Haberman. This motion is supported by the Memorandum in Support of VP Inc.’s Motion to

VP INC’S MOTION TO STRIKE THE DECLARATION OF WILLIAM HABERMAN:
4482
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Strike the Declaration of William Haberman.

ST
DATED this G day of April, 2016,

JAMES, VERNON & WEEKS, P.A.

By@M,ﬂ /k MW

Daniel M. Keyes

CERTIFICATE OF SERVICE

1 heteby certify that a true and correct copy of the foregoing was served on the following
persons in the manner indicated this & = day of April, 2016:

__ U.S. Mail, Postage Prepald Gary A. Finney
Hand Delivered FINNEY FINEY & FINNEY, PA
v Facsimile: 208-263-8211 120 E Lake St., Ste. 317
Sandpoint, ID 83864
— U.S. Mail, Postage Prepaid Richard Stacey
_ __ Hand Delivered Jeff Sykes
v/ Facsimile: 208-489-0110 McConnell Wagner Sykes & Stacey, PLLC

827 E. Park Blvd., Ste. 201
Boise, ID 83712

%f@

VP INC*S MOTION TO STRIKE THE DECLARATION OF WILLIAM HABERMAN: 2
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Susan P. Weeks, ISB No. 4255 :‘} HLNTY
Daniel M. Keyes, ISB No. 9492 P
JAMES, VERNON & WEEKS, PA : .
1626 Lincoln Way : T : .
Coeur d'Alene, Idaho 83814 : ,
Telephone: (208) 667-0683 - :
Facsimile: (208) 664-1684 o Kﬁ .
wee jvwlaw.net V

Attorneys for Defendants North Idaho Resorts, LLC and VP, Incorporated

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

GENESIS GOLF BUILDERS, INC., formerly
known as NATIONAL GOLF BUILDERS, Case No. CV-2009-01810
INC., a Nevada corporation,

- Plaintiff, MEMORANDUM IN SUPPORT OF VP
Vs. INC’S MOTION TO STRIKE THE
PEND OREILLE BONNER DECLARATION OF WILLIAM
DEVELOPMENT, LLC, a Nevada limited HABERMAN
liability company; et al.,
Defendants.

D TED COUNTE
"AND THIRD PARTY ACTIONS
PREVIOUSLY FILED HEREIN

COMES NOW VP, Inc. (“VP”), by and through its attotneys of record, James, Vemon &
Weeks, P.A., and submits this Memorandum in Suppart of VP Inc.’s Motion to Strike the

Declaration of William Haberman.

MEMORANDUM IN SUPPORT OF VP INC’S MOTION TO STRIKE THE DECLARATION OF WILLIAM
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ARGUMENT

This matter was tried before the Court on January 28-29 and March 16-17, 2016. At trial
Valiant Idaho, LLC (“Valiant”) as the foreclosing party had the burden of proof to establish the
existence of the debt, a default on that debt, and the amount of the defaulted debt. U.S. Bank Nat.
Ass'n N.D. v. CitiMortgage, [nc., 157 Idaho 446, 451-52, 337 P.3d 603, 610-11 (2014). The time
for Vailant to introduce that evidence was a trial where all the parties had the opportunity to
cross-examine witnesses and rebut evidence presented. Valiant’s post-trial submission of
evidence through the Declaration of William Haberman is inappropriate because the conclusion
of trial closed the time for submission of evidence in this matter. Submission of new evidence
through a post-trial declaration denies the parties the opportunity to cross-examine Mr.
Haberman and present rebuttal evidence. Accordingly, the Declaration of William Haberman
should be strickex.

Idaho law provides a mechanism for a party to present post-trial evidence in certain
situations. The Idaho Supreme Court has recognized the discretionary power of the trial court to
reopen a case for submigsion of new evidence prior to entry of final judgment. Davison's 4ir
Serv., Inc. v. Montierth, 119 Idaho 967, 968, 812 P.2d 274, 275 (1991); Silkey v. Tiegs, 51 Idaho -
344, 5 P.2d 1049, 1052 (1931). In exercising its discretion to reopen this case for submission of
new evidence this Court would need to first carefully consider the relevant factual circumstances
and principles of law presented by the moving party (Valiant), “without arbitrary disregard for
those facts and principles of justice.” Montierth, 119 Idabho at 968, 812 P.2d at 275.

A pany moving the Court to reopen a case must make a showing of “some reasonable
excuse, such as oversight, inability to produce the evidence, or ignorance of the evidence.” Idaho

Power Co. v. Cogeneration, Inc., 134 1dabo 738, 744, 9 P.3d 1204, 1210 (2000).

MEMORANDUM IN SUPPORT OF VP INC’S MOTION TO STRIKE THE DECLARATION OF WILLIAM
HABERMAN: 2
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At this time Valiant has not moved this Court to reopen the case. Valiant has not made a
showing that would warrant reopening the case to present new evidence. Idaho iaw provides
Valiant Idaho a viable means of introducing post-trial evidence to the Court that it failed to
provide at trial. However, presentation of new evidence by post-trial declaration is not allowed
by Idaho law and therefore, the Declaration of William Haberman should be stricken.

\
DATED this A\ day of April, 2016.

JAMES, VERNON & WEEKS, P A.

o md Uanseh

Daniel M. Keyes

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing was served on the following
persons in the manner indicated this Z/< day of April, 2016:

U.S. Mail, Postage Prepaid Gary A. Finney
Hand Delivered FINNEY FINEY & FINNEY, PA
Z Facsimile: 208-263-8211 120 E Lake 8t., Ste. 317

Sandpoint, ID 83864

U.S. Mail, Postage Prepaid Richard Stacey
Hand Delivered Jeff Sykes
v’ Facsimile: 208-489-0110 McConnell Wagner Sykes & Stacey, PLLC

827 E. Park Blvd., Ste. 201
Boise, ID 83712

s o
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STATE OF
COUNTY oF EDOAN};!%R
FIRST JUDICIAL DISTRICT

CLERK DISTRLQT COURT

b -
| D?P uTyY
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT HE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BONNER

GENESIS GOLF BUILDERS, INC., formerly
known as NATIONAL GOLF BUILDERS,

INC., a Nevada corporation, CASE NO. CV-2009-0001810

ORDER DENYING MOTIONS
TO STRIKE

Plaintiff,

PEND OREILLE BONNER DEVELOPMENT,
LLC, a Nevada limited liability company, ez al.,

)

)

)

)

)

)

V. )
)

)

)

)

Defendants. )
)

On April 14, 2016, Valiant Idaho LLC filed the Declaration of William Haberman in
Support of Valiant Idaho, LLC’s Closing Argument. In response thereto, JV L.L.C. filed a
Motion to Strike the Declaration of William Haberman on April 18, 2016, and VP Inc. filed a
Motion to Strike the Declaration of William Haberman on April 21, 2016.

The Declaration of William Haberman contains the updated interest calculations for
amounts owing to Valiant Idaho, LLC, on the 2007 RE Note and 2007 RE Mortgage.

Upon consideration of the declaration and the motions to strike, this Court shall not strike
Mr. Haberman’s Declaration because if the Court were to find in favor of Valiant Idaho, LLC, on
the sole issue at trial of whether the 2007 R.E. Loans Note (Loan No. P0099) and Pensco Note

(Loan No. P0106) have been satisfied, the updated interest calculations will be relevant.

ORDER DENYING MOTIONS TO STRIKE - 1
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NOW, THEREFORE, based on the foregoing, IT IS HEREBY ORDERED THAT JV,
L.L.C.’s and VP, Inc.’s Motions to Strike the Declaration of William Haberman are DENIED.
IT IS SO ORDERED,

DATED this )_/ day of April, 2016.

[

Barbara Buchanan
District Judge

CERTIFICATE OF SERVICE

._I hereby certify that a true and correct copy of the foregoing was mailed, postage prepaid,
this . day of April, 2016, to:

Gary A. Finney

FINNEY FINNEY & FINNEY,
120 East Lake Street, Suite 317
Sandpoint, Idaho 83864
Facsimile: 208.263.8211
(Attorneys for For J.V., LLC)

Susan P. Weeks

JAMES, VERNON & WEEKS, PA

1626 Lincoln Way

Coeur d’Alene, Idaho 83814

Facsimile: 208.664.1684

(Attorneys for VP, Incorporated/North Idaho Resorts, LLC)

Richard L. Stacey

Jeff R. Sykes

McCONNELL WAGNER SYKES

& STACEY, PLLC.

827 East Park Boulevard, Suite 201

Boise, ID 83712

Fax# (208) 489-0110

(Artorney for R.E. Loans, LLC; and Valiant Idaho, LLC)

~rTT, -
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GARY A. FINNEY

FINNEY FINNEY & FINNEY, P.A.
Attorneys at Law

0ld Power House Building

120 East Lake Street, Suite 317
Sandpoint, Idaho 83864

Phone: (208) 263-7712

Fax: (208) 263-8211

ISB No. 1356

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

GENESIS GOLF BUILDERS, INC.,
formerly known as National Golf
Builders, Inc., a Nevada
corporation,

Plaintiff,
v.

PEND OREILLE BONNER
DEVELOPMENT, LLC, a Nevada
limited liability company; RE
LOANS, LLC, a California
limited liability company; DAN
S. JACOBSON, an individual,
SAGE HOLDINGS LLC, an Idaho
limited liability company:;
STEVEN G. LAZAR, an individual;
PENSCO TRUST CO. CUSTODIAN FBO
BARNEY NG; MORTGAGE FUND '08
LLC, a Delaware limited
liability company; VP,
INCORPORATED, an Idaho
corporation; JV L.L.C., an
Idaho limited liability
company; WELLS FARGO FOOTHILL,
LLC, a Delaware limited
liability company; INTERSTATE
CONCRETE AND ASPHALT COMPANY,
an Idaho corporation; T-O
ENGINEERS, INC., fka Toothman-

Case No. CV-2009-1810

JV L.L.C.’S POST TRIAL
MEMORANDUM AND ARGUMENT

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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Orton Engineering Company, an
Idaho corporation; PUCCI
CONSTRUCTION INC., an Idaho
corporation; ACI NORTHWEST,
INC., an Idaho corporation;
LUMBERMENS, INC., dba ProBuild,
a Washington corporation;
ROBERT PLASTER dba Cedar Etc;
NORTH IDAHO RESORTS, LLC, an
Idaho limited liability
company; R.C. WORST & COMPANY,
INC., an Idaho corporation;
DOES 1 through X,

Defendants.

AND RELATED COUNTERCLAIMS,
CROSS-CLAIMS, AND THIRD-PARTY
COMPLAINTS

GENESIS GOLF BUIDLERS, INC.,
formerly known as NATIONAL GOLF
BUILDERS, INC., a Nevada
corporation,

Plaintiff,
v.

PEND OREILLE BONNER
DEVELOPMENT, LLC, a Nevada
limited liability company; et
al,

Defendants.

AND RELATED COUNTERCLAIMS,
CROSS-CLAIMS, AND THIRD-PARTY
COMPLAINTS

VALIANT IDAHO, LLC, an Idaho

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)]
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
limited liability company, ;
Third Party ;

)

Plaintiff,
)
JV L.L.C.’S POST TRIAL MEMORANDUM AND ARGUMENT - 2
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v.

)

)
PEND ORIELLE BONNER DEVELOPMENT )
HOLIDNGS, INC., a Nevada )
corporation; BAR K, INC., a )
California corporation; )
TIMBERLINE INVESTMENTS LLC, an )
Idaho limited liability )
company; AMY KORENGUT, a )
married woman; HLT REAL ESTATE, )
LLC, an Idaho limited liability )
company; INDEPENDENT MORTGAGE )
LTD. CO., an Idaho limited )
liability company; PANHANDLE )
MANAGEMENT INCORPORATED, an )
Idaho corporation; FREDERICK J. )
GRANT, an individual’ CRISTINE )
GRANT, an individual; RUSS )
CAPITAL GROUP, LLC, an Arizona )
limited liability company; )
MOUNTINA WEST BANK, a division )
of GLACIER BANK, a Montana )
corporation; FIRST AMERICAN )
TITLE COMPANY, a California )
corporation; NETTA SOURCE LLC, )
a Missouri limited liability )
company; MONTAHENO INVESTMENTS, )
LLC, a Nevada limited liability )
company; CHARLES W. REEVES and )
ANN B. REEVES, husband and )
wife; and C.E. KRAMER CRANE & )
CONTRACTING, INC., an Idaho )
corporation, )
)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

Third Party
Defendants.

JV L.L.C., an Idaho limited
liability company,

Defendant and
Cross-Claimant against all of
the Defendants and
Third Party Plaintiff,

v.

VALIANT IDAHO, LLC, an Idaho )
JV L.L.C.*S POST TRIAIL MEMORANDUM AND ARGUMENT - 3
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limited liability company;
V.P., INC., an Idaho
corporation; RICHARD A.
VILLELLI, a married man; MARIE
VICTORIA VILLELLI, a married
woman; VILLELLI ENTERPRISES,
INC., a California corporation;
RICHARD A. VILLELLI, as TRUSTEE
OF THE RICHARD ANTHONY VILLELLI
AND MARIE VICTORIA VILLELLI
REVOCABLE TRUST; THE IDAHO CLUB
HOMEOWNERS ASSOCIATION, INC.,
an Idaho corporation; the
entity named in Attorney Toby
McLaughlin’s Notice of Unpaid
Assessment as PANHANDLE
MANAGEMENT, INCORPORATED, an
Idaho corporation; and HOLMBERG
HOLDINGS, LLC, a California
limited liability company,

Third Party

N N N Nw w N P T N N w wmf b Nl vt ut it P b t at

Defendants.

COMES NOW JV L.L.C. (hereafter JV), by and through its

attorney, GARY A. FINNEY and submits this post trial memorandum

and argument.

THE WHOLE STORY, THE FACTS

In February of 2005, by a Third Amended Purchase and Sale
Agreement, V.P., Inc. and its related entities, all owned and
managed by Richard Villelli, contracted to sell several parcels
of real estate to the Monterey Group, managed by Charles Réeves,
who is a predecessor to POBD. The terms and conditions of the
purchase price were:

a) $4,750,000.00 cash

b) Assume the 1°* purchase money mortgage of October 1995

from V.P. Inc. to JV, LLC, on the 650 acres known as
JV L.L.C.’S POST TRIAL MEMORANDUM AND ARGUMENT - 4
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Moose Mountain of $2,565,000.00 owed, escrowed at
Panhandle Escrow No. 2067429
c) Assumed V.P. et al 2004 Mortgage to RE Loans, a second

mortgage of §8,515,000.00, RE Loan No. V0140,

collected through Bar-K
for total consideration of $15,830,000.00.

At the time of the Third Amended Purchase and Sale
Agreement (February 2005), RE Loans had been
suspended/prohibited from making loans by the State of
California. RE Loans had no money to loan until about June of
2006. This delayed the closing of VP to POBD from 2005 to over
a year, until about June 14/19, 2006. The closing occurred for
the purchase and sale closing and also for a refinance loan from
RE Loans, to POBD, as 2006 Loan No. 0094, which both occurred
simultaneously. The sale closing settlement statement is JV
Defendant Exhibit H, Seller’s Closing Statement (POBD/NIR).

This shows the Total Consideration of $15,830,000.00, and about
six lines down is “Berry Note assumed by buyer”.. $2,565,000.00.
The Villelli (VP/NIR) 2004 mortgage RE Loans V0140 entered as

Loan Payoff: Bar-K. . . $8,064,776.27 (which sum was not paid).

The Buyer/Borrower Statement for the 2006 RE loan of the
same date (6/14/2006) is JV Defendant Exhibit O, for the 2006
POBD/RE Mortgage signed by REEVES for POBD, shows the total
consideration of $15,830,000.00. There is an entry for a 1995

JV Mortgage assumption for $2,565,000.00 by POBD; however the
JV L.L.C.’S POST TRIAL MEMORANDUM AND ARGUMENT - 5
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2004 V.P. et al/RE Mortgage V0140 is not listed at all on the
Buyer/Borrower Statement. The 2006 new mortgage RE/POBD
($20,500,000.00) is listed specifically on the statement. It is
disclosed as “New to Bar-K Inc.. $20,500,000.00” along with “Hold
For Construction: Bar-K Inc.. $11,400,000.00”. The
Buyer/Borrower Statement, JV Defendant Exhibit O, does not show
any money disbursed from RE to POBD, at all, because no new 2006
loan money was advanced or disbursed. Of course, all references
to Bar-K Inc., should have referred to RE Loans, as Bar-K was
only a loan broker/record keeper for Barney Ng, it was never a
lender. The difference between;

“New to Bar-K Inc.. $20,500,000.00"

and “Hold For Construction: Bar-K Inc. $11,400,000.00”
is $ 9,100,000.00

This $9,100,000.00 is the amount determined by Bar-K (Barney Ng)
and POBD as the dollar amount still owed on POBD’s Assumption of
the existing 2004 RE/V.P. Mortgage Loan V0140. This figure in
the Third Amended Purchase and Sale Agreement, assumption dollar
amount was $8,515,000.00 in February of 2005, which by the time
of closing, over a year later, in June of 2006 was
$9,100,000.00. It needs to be kept in mind that at the purchase
and sale closing (June 2006) POBD did not even have enough money
to pay the agreed cash of $4,750,000.00, nor did RE have any
money to loan POBD to make up the shortfall, so the
Buyer/Borrower Statement, JV Defendant Exhibit O, and the

Seller’s Closing Statement, JV Defendant Exhibit H, of June 14,
JV L.L.C.'S POST TRIAL MEMORANDUM AND ARGUMENT - 6
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2006, both show the entry of “Note for RE loan
differential..$511,583.34, for which POBD gave an unsecured
promissory note to seller NIR/VP et al.

In point of fact, the February 2005 Third Amended Purchase
and Sale closing did not occur until June 2006 (1 year and 4
months later) because neither POBD nor RE Loans had enough cash
money to close the sale, and RE Loans had no money to loan or
advance for “new construction’”. Therefore, the assumed 2004
V.P./RE Loan V0140 was carried over at $9,100,000.00, none of
which was new or cash at all. This is easier further identified
by going to POBD’'s (Reeves) own financing record with RE, being

JV Defendant Exhibit P, which is captioned Bar-K 6-28-07,

showing., on the first, second and third line:

“Date” “Loan Balance”

“06/19/2006 $20,500,000.00"

“06/19/2006 $ 9,100,000.00"

The so called “advance” was the balance of the 2004 Mortgage
RE/V.P. Loan No. V0140, assumed but not paid, still owing of
$9,100,000.00.

The 2006 RE/POBD Mortgage loan of $20,500,000.00 was never
disbursed except for a small dollar amount because RE didn’'t
have the money shown as “Hold For Construction: Bar-k Inc. of
$11,400,000.00” and because POBD was commencing to sell LOTS and

to paydown. JV Defendant Exhibit P further discloses only two

(2) loan advances from RE to POBD of:

JV L.L.C.’S POST TRIAL MEMORANDUM AND ARGUMENT - 7
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Line 5 “advance $( 88,411.47)” and
Line 9 “advance §$(478,176.97)"
these total to $ 566,588.44 which is all, the entire RE

2006 Loan dollar amount to POBD.
There were also previous listed paydowns, so the 2006 RE/POBD
under Draw Balance was entered as $(454,266.12). JV Defendant
Exhibit P further shows that in 2006 POBD made no more
construction draws except for the 2 aforementioned (listed as
“advance’) ; however, POBD made Lot sales for several more
paydowns resulting in entries (far right) of “$9,813,900.00 -
Loan draws incl refinance costs” and “($3,713,900.00) Paydown
old loan.” In other words, POBD borrowed only $566,588.44 on
the 2006 $20,500,000 Loan from RE, but POBD paid down
$3,713,900.00 on the “old loan” of 2004 Mortgage V0140 Villelli
entities to RE.

It is very important to read JV Defendant Exhibit P because

it says “refinance’”, not “new” finance, and it says "“Paydown old

loan”. The words “refinance” and “Paydown old loan” used in the
2006 Mortgage contract must necessarily reference and do
actually refer to the refinance and paydown of the previous “old
loan” i.e. the RE/V.P. Inc. 2004 Loan/Mortgage No. V0140 which
by the written purchase and sale contract was “assumed’” by POBD
at the February 2005 balance of $8,515,000.00 = growing to June
of 2006 to $9,100,000.00.

The Bar-K, 8-28-07 document, JV Defendant Exhibit P, coming

from Reeves at POBD, as the business record of POBD for its

JV L.L.C.’S POST TRIAL MEMORANDUM AND ARGUMENT - 8
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financial records of both the 2006 refinance and the 2007 second
refinance, reveal the actual financial money figures. At the
top of that JV Defendant Exhibit P the ending balance for the
2006 refinance of the 2004 loan assumption shows:

$9,813,900.00 Loan draws incl refinance costs

$3,713,900.00 Paydown old loan — with the
difference of $6,100,000.00 being the dollar amount still owed

on the 2006 refinance of the “old loan’” (2004) of VP (No. 0140).
Then, on JV Defendant Exhibit P, mid-page begins with
7”3/15/2007..$21,200,000.00” upon which the 2004/2006 old loan

carryover $6,100,000.00 was still owed and a

balance of $15,100,000.00 was used by RE as the beginning
balance advance; however, no $6,100,000.00 actual money was
loaned or “advanced”. This is further verified by the
Plaintiff’s Exhibit 65-A (Reeves 001310) first entry for the

2007 new loan as

“Date P0099 Pend Oreille”
03/15/2007 Init Adv $6,100,000.00

The Settlement Closing Statement for the RE to POBD 2007
Loan No. P099 verifies that no money (new money) was advanced -
it was merely a carryover of 2004 to 2006 to 2007. The 2007 Loan
Agreement and the buyer borrower settlement shows the 2007
mortgage to be $21,200,000 of which $6,100,000 was “used up’, so
only $15,100,000 was available to borrow on the 2007 RE/POBD
Loan No. 0094. This is actually disclosed in the 2007 Loan

Agreement, RE/POBD, Plaintiff’s Exhibit 3.

JV L.L.C.’S POST TRIAL MEMORANDUM AND ARGUMENT - 8
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JV’'s Mortgage is recorded October 24, 1995, Instrument No.
474746 on all of approximately 650 acres. From time to time JV
partially released only platted LOTS as sold by POBD. JV is the
superior mortgage on all the real estate knows as Moose
Mountain, less platted lots sold and released, because:

a. JV’s Mortgage is the original vendor’s priority
purchase money mortgage when sold and conveyed by JV and
mortgaged by VP Inc. as provided by Idaho Code § 45-112, and
Idaho Code § 45-801, and

b. JV’s Mortgage is recorded first in time, first in
right, pursuant to Idaho’s Race Notice recording statute, Idaho
Code § 55-811, and

c. The 2006 Subordination Agreement by JV did not
“subordinate” JV to RE because RE did not loan the
$20,5000,000.00 claimed in its Mortgage recorded 6/19/2006 and
any money loaned was fully repaid and the 2006 Mortgage was
discharged. Normally, the RE 2006 Mortgage and JV’s
Subordination would not need to be discussed, but the facts make
it important to analyze. First, the 2006 Mortgage loan closing
document is entitled Buyer/Borrower Statement/Escrow No. 41847
by Sandpoint Title is JV Defendant Exhibit O. That document,
under Ledger Charges, a “New to Bar-K Inc of $20,500,000.00;
however, no loan was advanced or distributed. Rather, the
entity “Hold For Construction Bar-K Inc.. $11,400,000.00 - was

held for construction draws by POBD from Re. The difference

JV L.L.C.’S POST TRIAL MEMORANDUM AND ARGUMENT - 10
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between $20,500,000.00 and $11,400,000.00 is $9,100,000.00 the
then unpaid balance of the VP loan from RE No. V0140, Mortgage
of 2004, which Mortgage was assumed by POBD in the Third
Purchase and Sale Agreement as part of the purchase price, total
consideration of §15,830,000.00. The 2006 RE Mortgage was
nothing more than a “refinance” of the VP 2004 Mortgage to RE
assumed by POBD. The VP 2004 Mortgage, Loan No. V0140 was left
and remained a recorded record. That loan statement furnished
by REEVES, which is JV Defendant Exhibit P, starts with the date
6/19/2006 Loan Balance Advance (6/19/2006) $20,500,000.00 and
$9,100,000.00 (which is the 2004 VP Mortgage to RE, assumed by
POBD at closing of the purchase and sale). Under the heading
Draw Balance it is shown that, $9,813,900.00 was the Loan draws
including refinance costs POBD. The $9,100,000.00 of 6/19/2006
was never a “loan draw’” it was merely the refinance amount still
owed in 2006 on the RE/VP 2004 Mortgage Loan No. V0140. The
further entry shows: (loan draws and refinance) $9,813,900.00 -

$3,713,900.00 PAYDOWN Old Loan the difference = $6,100,000.00,

which is the amount still owed from the 2004 Mortgage. Even
though the JV Defendant Exhibit B shows $6,100,000.00 still
unpaid, which sum carried over, so the 3/15/2007 Mortgage
entered that amount as an advance of $6,100,000.00. However, RE
clearly fully satisfied the 2006 RE Mortgage by recording a
SATISFACTION of Mortgage on 6/8/2007, Instrument No. 730445,

which document is JV Defendant Exhibit V, which document states

JV L.L.C.’S POST TRIAL MEMORANDUM AND ARGUMENT - 11
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that RE acknowledges the $20,500,00.00 Mortgage of June 19, 2006

has been Fully Satisfied and Discharged (emphasis added) and a

full satisfaction thereof (emphasis added) is to be entered.

Clearly, the 2004/2006 “old loan” refinance was fully satisfied
and discharged by RE. However, contrarily RE started the 2007
Mortgage loan balance ledger with the already released and
discharged sum of $6,100,000.00 entered as 3/15/2007 “Init.
(Initial) Advance” for Pend Oreille as $6,100,000.00 (See
Plaintiff’s Exhibit 65A, Reeves 001343).

In conclusion:

a. The 2004/2006 “old loan” paydown to $6,100,000.00 was
satisfied by 2006 Satisfaction of Mortgage executed and recorded
by RE in June of 2007, and

b. At no time and in no document did JV ever agree to be

subordinate to VP’'s 2004 Mortgage No. v0140 to RE.

The JV Defendant Exhibit P continues at mid-page to the
2007 RE/POBD Mortgage, recorded June 19, 2006 for
$21,200.000.00. The actual Mortgage of 2007 is Loan No. 0099,
Plaintiff’s Exhibit 1. The Loan Agreement (P0029) is
Plaintiff’s Exhibit 3. These documents are for 3/15/2007, Loan
No. P0099 between RE Loans and POBD. RE neither advanced nor
loaned any money as part of the locan closing. The remainder
still owed from the 2004/2006 RE loans in sum of $6,100,000.00,

even thought it was DISCHARGED of record (JV Defendant Exhibit

JV L.L.C.’S POST TRIAL MEMORANDUM AND ARGUMENT - 12

4500



V), was entered as a carry over on the Plaintiff’s Exhibit 65A,
Reeves (001133, as a 3/15/2007, Initial advance, $6,100,000.-.
REEVES verified that for the 2006 loan, no funds were
disbursed by RE to POBD because the sum of $8 or $9 million was
already used up (because 2004 VP loan was still unpaid). Also
for the 2007 RE to POBD loan (P0099) the $6 million from the
2004 Loan was already used up, because the 2004 VP loan was
still unpaid. The 2007 Loan No. P0099, Promissory Note and
Mortgage were in the face amount of $21,200,000.00 of which
still unpaid from the Second Mortgage of 2004 VP to RE (Loan No.

V0140) still unpaid was §6,100,000.00, which left the unfunded,

undisbursed new loan balance = $15,100,000.000.

The 2007 Mortgage actually states that “the Mortgagor
(POBD) is indebted to Mortgagee (RE) for so much of said loan as
Mortgage (RE) shall disburse to Mortgagor (POBD) from time to
time”. So, the actual money disbursed of $15,100,000 was the
agreed only indebtedness POBD to RE on the 2007 loan. The proof
is that the actual disbursements RE to POBD for the 2007 loan,
totals only $15,100,000 - the exact amount unfunded and
undisbursed at closing: $21,200,000.00 was never actually
disbursed by RE to POBD. Plaintiff’s Exhibit 65A, Reeves(001133,
001134, and 001135 show all of the actual locan disbursements,
called DRAWS, starting 3/16/07 and ending on DRAW J on 9/21/07.

These 10 DRAWS are compiled as:
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i. 3/18/07
ii. 4/16/07
iii. 5/21/07

iv. 6/1/07
v. 6/14/07
vi. 7/17/07
vii. 7/17/07
viii. 7/30/07

ix. 8/9/07
x. 9/21/07

Draw
Draw
Draw
Draw
Draw
Draw
Draw
Draw
Draw
Draw

gHIZQEEOOWY

Total Loan Draws:

$1,626,095.
.80
$407,880.
$949,396.
$831,578.
$4,620,044.
$82,021.
$4,335,053.
$109,162.
$59,954.

$2,078,812

48

18
41
95
54
01
24
95
44

$15,100,000.

00

The loan paydowns on Plaintiff’s Exhibit 65A, Reeves001133,

001134, and 001135 total more money than disbursed as draws by

POBD, as follows:

i.

ii.

iii.

iv.

vi.

vii.

viii.

ix.

xi.

xii.

xiii.

xiv.

xvii.

xviii.

xix,

Xxx.

xxi.

xxii.

xxiii.

3/15/07
3/15/07

4/9/07

5/3/07

5/7/07

5/7/07
5/10/07
5/18/07
5/18/07
5/21/07
5/23/07
5/31/07
6/14/07
7/20/07
8/17/07
8/23/07
8/23/07
8/23/07
8/27/07
9/14/07
9/14/07
$/28/07

9/28/07

JV L.L.C.’S POST TRIAL

$136,000.
$100,000.

$631,125.

$240,975

$332,775.
$178,500.
$309,825.
$455,175.
$187,000.
$344,250.
$286,875.
$573,750.
$115,000.
$212,500.
$229,500.
$234,250.

$224,215.

$215,175

$140,250.
$178,500.
$115,000.
$470,475.

$582,275.

00

00

00

.00

00

00

00

00

00

00

00

00

00

00

00

00

00

.00

00

00

00

00

00
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xxiv. 10/01/07 $455,175.00
XXV. 10/04/07 $524,025.00
xxvi 10/09/07 $353,281.00
$531,675.00
$309,825.00
xxvii, 10/12/07 $371,025.00
xxviii. 10/22/07 $443,700.00
xxix. 10/23/07 $371,025.00
XXX 11/5/07 $371,025.00
xxxi. 11/7/07 $401,625.00
xxxii. 11/09/07 $400,987.50
xxxiii. 11/13/07 $969,000.00
xxxiv. 1/7/08 $294,525.00
XXXV, 1/14/08 $15,957.34
xxxvi . 2/25/08 $187,000.00
xxxvii. 2/25/08 $371,025.00
xxxviii. 3/31/08 $290,030.00
xxxix. 4/15/08 $290,000.00
xl. 5/12/08 $11,220.00
x1i. 7/16/08 $140,935.98
xlii. 8/1/08 $11,220.00
xliii. 8/1/08 $290,000.00
x1liv. 8/6/08 $1,150,000.00
xlv. 8/7/08 $290,000.00
xlvi. 8/21/08 $290,000.00
xlvii. 8/22/08 $290,000.00
xlviii. 10/7/08 $11,220.00
xlix. 5/5/09 $966,416.64
1. 7/2/09 $2,640,474.03
1i, 9/15/09 $62,713.23
lii. 10/28/09 $984,098.58
liii. 11/23/09 $656.48
11/23/2009
$358,598.59

Total Paydowns $20,941,849.37

POBD, on the 2007 loan, had actual disbursements as Draws A
to J of only $15,100,000~, but POBD made “paydowns” in the sum
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of $20,941,849.37, the excess paid down over advances of
$5,841,849.37.

This was because POBD was still paying, long after March of
2007, on the 2004 VP V0140 “old loan” refinance balance of
$6,100,000- even though it was fully satisfied and discharged by
the Satisfaction of Mortgage signed and recorded by RE on June
7, 2007 as Instrument No. 730445, JV Defendant Exhibit V.

In addition, the Second Subordination Agreement, signed by
JV, recorded 3/15/07, Instrument No. 724833, which is
Plaintiff’s Exhibit 6, also stated and required that the 2006
Mortgage “to be discharged and released and to be replaced by a
New Note and Mortgage securing the original sum of $21,200,000.”
In other words, JV did not want or agree to give a new Second
Subordination Agreement and also be subordinate to any
indebtedness prior to it. This is why in 2007 RE actually
signed and recorded the Satisfaction of Mortgage, JV Defendant
Exhibit V, for the 2006 Mortgage. The proof is that RE carried
over VP’'s 2004 Mortgage, V0140, on the payment record under the
heading “Init. Advance’” in spite of the wording of the Second
Subordination Agreement, which wording is the fifth paragraph
that, “1. The 20,500,000.00 Note and Mortgage shall be

discharged and release (sic) of record, and the “new” Note and

Mortgage (21,200,000.00) shall be the only obligation and lien

to which the Jr. Mortgage is subordinate *** “ (underline added

-gsee Plaintiff’s Exhibit 6, middle of first page).
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In fact, RE did not sign and record the Satisfaction of
Mortgage of the 2004 VP/RE Mortgage until recorded August 6,
2008, Instrument No. 756408 (JV Defendant Exhibit 0).

As to JV’'s Second Subordination Agreement (2007), JV is not
subordinate to any sums under RE’s 2007 Mortgage Loan No. P0099
because,

a. RE was fully paid in excess of the $278,147.65 balance
on 11/23/2009 because of the Shea Assignments of three (3) first
Notes and Deeds of Trust, plus more cash on one of the Deeds of
Trust, from the closing agent Sandpoint Title, and

b. RE only disbursed funds of $15,100,000 as Loan Draws A
- J, Loan No. P0099, but received Paydowns totaling over
$20,000,000, resulting in paydowns in excess of draws, and

c. The Second Subordination Agreement by JV (2007)
required all prior loans/mortgages to be released and
discharged, so that the only obligation and lien on to which JV
was subordinate was the “new” 2007 loan/mortgage, and

d. RE, contrary to JV’'s agreement and requirement, did
not sign and record a Satisfaction for the 2004 VP “old loan”
until August 2008, Instrument No. 756408, which is JV Defendant
Exhibit O.

The payment history showed that the last entry was on
11/23/09 reflecting an unpaid principal balance of $278,147.65
(Plaintiff’s Exhibit 65A, Reeves 001135). NG was gone from Bar-

K before that date.
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THE SHEA/EAGLE POINT 3 SELLER CARRY BACK NOTES/DEEDS OF TRUST

None of the Plaintiff’s witnesses made any mention of four
references in Plaintiff’s Exhibit 65A starting 1/14/08 through
10/7/08 (Reeves 001134) all as “P0101, P0103, P0104 until cross-
examined by JV’'s counsel and by VP’'s counsel. What were these
reference numbers? This can be answered by starting with JV
Defendant Exhibit P, Charles Reeves (hereafter REEVES), manager
of POBD, identified as part of the business records he furnished
on a document discovery request. On JV Defendant Exhibit P,

lines 2, 3, and 4 up from the bottom left column, are 3 entries

all on
8/23/07 Paydown Shea $234,250.-
8/23/07 Paydown Shea $224,215.-
8/23/07 Paydown Shea $215,175.-

Shea are individuals doing business as Eagle Point
Construction. REEVES testified to the only three (3) seller-
carry back sale of lots by POBD to Shea. All of the other Lot
sales were for CASH and pursuant to the RE/POBD “release clause’
the greater of three (3) provisions, i.e. 85% of the sale price
had to be paid at closing to RE for a partial release of its
mortgage on the Lot(s) sold. Shea was unable to pay enough CASH
for 85% to be given to RE for a partial release of each of said
three (3) Lots. So Shea, REEVES, and RE agreed that RE would
get all of the cash down payment and POBD would “assign’” each
promissory note and first lien priority deed of trust to RE,

whereby RE would give a partial release in exchange for all of
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the sale proceeds cash and purchase money deeds of trust for the
three (3) Lots sold to Shea. Plaintiff’s Exhibit 65A, all dated
8/23/07, are three (3) Paydowns of $234,250, $224,215, $215,175
which are the exact Shea cash down payments shown on JV
Defendant Exhibit P. All of the sale proceeds, cash and seller
carry back notes/deeds of trust were assigned to RE, and RE gave
a simultaneous partial release of mortgage on each Shea Lot.
PBOD and RE used the same legal format on all 3 Shea Lots, to
wit.

a. RE, through Bar-K Loan No. P0099 received all of the
cash, as three (3) PAYDOWNS.

b. RE executed and recorded a Partial Release of Mortgage
identified on Loan No. P0099 on the document recorded 9/25/07,
Instrument No. 737860.

c. The legal descriptions identified the three (3) Lots
as Lot 7, Block 2; Lot 4, Block 9, and Lot 16, Block 2, of their
respective Plats and Additions in Golden Tees Estates (this is
JV Defendant Exhibit FF). Shea for Eagle Point Construction
gave a recorded seller carry-back purchase money first lien deed
of trust for each of the three (3) Lots being;

1. Lot 16, Block 2 - purchase money Deed of Trust
recorded August 22, 2007 as Instrument No. 735613 for
$110,000 (JV Defendant Exhibit W)

a. Simultaneously the purchase money first lien

Deed of Trust was assigned from POBD to RE, by
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Assumption of Deed of Trust, for $110,000 recorded
August 22, 2007 as Instrument No. 735614 (JV Defendant
Exhibit X)

2, Lot 7, Block 2 - purchase money Deed of Trust
securing POBD recoxrded 8/22/2007, Instrument No. 735623 —
for $240,000 (Jv Defendant Exhibit Y)

a. Simultaneously the purchase money first lien

Deed of Trust was assigned from POBD to RE, by

Assumption of Deed of Trust, for $240,000 recorded

August 22, 2007 as Instrument No. 735624 (JV Defendant

Exhibit 2)

3. Lot 4, Block 9 - purchase money Deed of Trust
securing POBD recorded 8/22/2007, Instrument No. 735618 -
for $177,500 (JV Defendant Exhibit AA)

a. Simultaneously the purchase money first lien

Deed of Trust was assigned from POBD to RE, by

Assumption of Deed of Trust, for $177,500 recorded

August 22, 2007 as Instrument No. 735619 (JV Defendant

Exhibit BB)

d. As of August 22, 2007 RE received all of the down
payment cash Paydowns, totaling $673,640 ($234,250 + $224,215 +
$215,175) and 3 first lien Deeds of Trust totaling:

a. $110,000

b. $240,000

c. $177,500
$527,500
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All three (3) of these Promissory Notes/Deeds of Trust,
state a final due date maturity of February 15, 2010, which date
is after the ending date of Plaintiffs Exhibit 65 A, and is
after Barney Ng’s departure date from RE.

POBD was never given any credit on the 2007 Loan No P0099,
Plaintiff’s Exhibit 65A, for the 3 assigned first lien Deeds of
Trust totaling $527,500 toward the P0099 last balance entry of

$278,147.66, so:

($527,500.00) = received on 3 Deeds of Trust assigned to RE
$278,147.65 - last entry of unpaid balance
(§249,352.35) = amount POBD OVERPAID RE LOAN P0099

2, Also, Shea/Eagle Point later resold one (1) of the Lots.
Tom Williams, of Sandpoint Title, who did the closing/settlement
was subpoenaed by VP and he produced STI file (60642) showing

the Lot 4, Block 9 Shea Lot, upon which RE Loans held an

assigned first Deed of Trust for $177,500, was sold in October
16, 2012, and Demand for Payment was made by Wells Fargo Bank,
who was RE’'s Assignee of the entire Mortgage POBD/RE Loan No.
P0099. The net proceeds were disbursed by Sandpoint Title for
$96,901.99 to credit on the RE Loan to POBD (P0099). This
resulted in more overpayment by POBD on the RE Loans of:

($249,352.35) + amount POBD OVERPAID RE LOAN P0099 (3 Shea Lots)
$96,901.99) + Shae resale cash
($346,254.34) = amount POBD OVERPAID RE LOAN P0099

3. Also, RE held 2 more first Deeds of Trust assigned from

POBD, which were held and owned by RE. The amounts received on

these Deeds of Trust would result in more overpayment to RE. The
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burden of proof is on Valiant to prove the amount, if any, owed
on the 2007 Mortgage, and Valiant offers no proof.
In summary, on this issue of payment of the 2007 RE Loan
No. P0099, the fact is the loan was fully paid, and ewven paid in
excess of what it was owed. No witness from Valiant, NG, REEVE,
or anyone disputed this evidence. It is undisputed evidence.
THE 2007 MORTGAGE POBD TO RE, WAS “ASSIGNED TO VALIANT BY

ASSIGNMENT OF MORTGAGE, SIGNED FOR RE BY A POWER OF ATTORNEY -
WHICH ASSIGNMENT WAS NOT EVEN ENTITLED TO BE RECORDED

The 2007 Mortgage No. P099 was assigned by RE to Valiant
Idaho, which was recorded 7/7/2014, Instrument No. 861388, which
is Plaintiff’s Exhibit 72. This Assignment shows on its face
that it was signed in Texas "“By: Howard Marc Spector, Attorney
in Fact,” for RE Loans.

Valiant did not offer any proof of the authority of Spector
to sign for RE by power of attorney. This is an obligation
required by Idaho Code § 55-806 statute.

“wW55-806 POWER MUST BE RECORDED BEFORE CONVEYANCE BY
ATTORNEY. An instrument executed by an attorney in fact must not
be recorded until the power of attorney authorizing the
execution of the instrument is filed for record in the same
office.”

- -Therefore, the Plaintiff’s Exhibit 72, Assignment of RE
Mortgage (2007 Mortgage No. PO0099) by Spector “by power of
attorney” could not be recorded in Bonner County, Idaho.

Since RE Loan No. P0099, the 2007 Mortgage was already
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“fully-overpaid”, RE held no “right of redemption’” for the Tax
Deed to Bonner County. Also Valiant was “no” party in interest
because the Spector assignment was not entitled to be recorded.
Further, to be entitled to redeem from a Tax Deed, the
redemption must meet Idaho Code § 63-1007 as being a “party in
interest”. A party in interest as to real estate, must
necessarily hold a recorded interest, i.e. RE held a recorded,
but already fully paid-off 2007 Mortgage. RE was not a
redemptioner, but Valiant somehow obtained a Redemption Deed
(Plaintiff’s Exhibit 74) from Bonner County Tax Collector.
Having no valid by recorded power of attorney for Spector, the
Assignment (Plaintiff’s Exhibit 72) of Mortgage could not be
recorded. Therefore, Valiant never held a recordable Assignment
of Mortgage and could not be a statutory Redemptioner and was
not entitled to its Redemption Deed (Plaintiff’s Exhibit 74)
being of no legal force or effect. A document that is not
entitled to be recorded is no notice at all, neither
constructive or actual notice.

JV’s positions that the 2007 RE Mortgage was fully paid and
that the Assignment of it to Valiant could not be recorded,
means Valiant as assignee of RE could not have redeemed from
Bonner County’s Tax Deed.

If the Court disagrees with JV, and permits Valiant to
redeem and to receive the Redemption Deed, Plaintiff’s Exhibit

74, then the further applicable facts and results are:
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a. Valiant’s redemption was a few days after JV had
already redeemed a portion of the Tax Deed real estate. JV gave
the Bonner County Tax Collector, a written Notice of Redemption
and paid the amount of money necessary to redeem. JV’s Notice
of Redemption is JV Defendant Exhibit K and the Redemption Deed
to JV, recorded July 7, 2014, Instrument No. 861430,
subsequently rerecorded by the Tax Collector, is JV Defendant
Exhibit L reciting that JV paid $140,999.86 on July 2, 2014 in

order to redeem.

JV OWNS THE REAL ESTATE DESCRIBED IN ITS REDEMPTION DEED — FREE
AND CLEAR.

The facts are undisputable that Bonner County took title to
all of the Idaho Club real estate by Tax Deed for non-payment of
taxes. JV made the first redemption by written Notice of
Redemption, JV Defendant Exhibit K, and payment thereon of
$140,999.86 paid July 2, 2014. The Tax Collector gave JV a
Redemption Deed recorded 7/7/2014, Instrument No. 861430 and
rerecorded 8/22/2014 as Instrument No. 863295 (JV Defendant
Exhibit L). Valiant later redeemed the remaining Tax Deed real
estate, i.e. the real estate remaining after JV first redeemed.
The legal description conveyed to JV is described in its
Redemption Deed, as Parcels 1, 2, 3 & 4. Valiant’s Redemption
Deed describes the real estate it redeemed, withholding the real
estate redeemed by JV. The withheld real estate being “And Less

the following parcels redeemed by Instrument No. 8614307 (JV’'s
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Redemption Deed). The rerecorded Redemption Deed to Valiant
also again withheld the JV’s redemption real estate by the words
“And Less all of the following parcels described below:

Which described the Parcels 1, 2, 3, and 4 previously
redeemed by JV.”

The legal effect of which is governed by Idaho Statutory
law, as follows:

a. Idaho Code 1 45-113 gives every person having an
interest in property, a right to redeem before his right of
redemption expires.

b. Idaho Code ¥ 45-114 provides that one who has a lien
inferior to another upon the same property, has a right:

1. To redeem the property the same manner as its
owner might, from the superior lien, and

2. To be subrogated to all the benefits of the
superior lien, for the protection of his interests upon
satisfying the claim secured thereby.

Apply these statutes to the facts as stated that JV having
a mortgage interest in the POBD Idaho Club real estate, JV, has
a right to redeem before its right of redemption expires. JV’s
mortgage lien being inferior, the Bonner County’s real estate
tax lien upon the same property, gives JV a right to redeem in
the same manner as its owner might (POBD was the owner) from the
superior tax lien; and JV is subrogated to all the benefits of

the superior lien for the protection of JV’s interests, upon
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satisfying the tax lien. JV paid Bonner County, hence redeeming
the real estate described in its Redemption Deed and thereby JV
became subrogated to all the benefits of Bonner County’s tax
lien, Tax Deed. By Case law:

a. A deed from the County for the property acquired by it
for non-payment of taxes to the County’s purchase, conveys the
property free and clear. (Smith v. City of Nampa 57 Idaho 736,

68 P.2d 344 (1937)

b. Where realty is subject to redemption from tax deed
made to the County, the time of redemption from the deed is
governed by the law in effect at the time the County obtained
title. Winans v. Swisher 68 Idaho 364, 195 P.2d 357(1948)

c. The Redemption -~ Expiration right is as stated in
Idaho Code § 63-1007 broken down into 2 sections being:

(1) After the issuance of a tax deed, real property may be
redeemed only (emphasis added) by the record owner or owners
(POBD) , or party in interest (JV as Mortgage holder), up to the
time the county commissioners have entered into a contract of
sale or the property has been transferred by county deed
(neither of which had occurred in this matter). In order to
redeem real property, the record owner or owners (POBD), or
party in interest (JV), shall pay any delinquency including the
late charges, accrued interest, and costs, including the current
calendar year. JV made a valid redemption of the real estate in

its Notice of Redemption and paid the dollar amount.
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(2) Should such payments be made, a redemption deed shall
be issued by the county tax collector into the name of the
redemptioner (JV) and the rights, title and interest acquired by
the county shall cease and terminate; provided however, that
such right of redemption shall expire fourteen (14) months from
the date of issuance of a tax deed to the county, in the event
the county commissioners have not extinguished the zright of
redemption by contract of sale or transfer by county deed during
said redemption period. In the event a tax deed is issued and
payment is not received within fourteen (14) months of the
issuance of such tax deed, then said tax deed to the county is
presumptive evidence of the regularity of all proceedings prior
thereto and the fee simple title, after the issuance of said tax
deed, rests in the county.

In the instant action, JV validly "“redeemed” in July 2014.
No one redeemed from JV, and 14 months after the county tax deed
(which was in May of 2014) the fee simple title rests in JV, who
is statutorily subrogated to all the rights of Bonner County.
In the instant action, no further redemption is permitted by the
statute, and fee simple title rests in JV, as no party can get
ahead of the tax lien tax deed and all rights of redemption have
long since expired.

THE EFFECT OF A TAX REDEMPTION

After a statutory period of non-payment of real estate

taxes, the real estate described in the tax assessments and the
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amount thereof, plus interest/costs/fees, is conveyed to Bonner
County by the Tax Collector. In the case of the POBD real
estate, “Idaho Club” the real estate was conveyed to Bonner
County by Tax Deed. The sequence was;

a. JV redeemed a portion of the real estate on July 2,
2014 and received Redemption Deed, recorded July 7, 2014 then
Valiant, as the purported Assignee of the already paid-off
Mortgage, purported to redeem the remaining real estate not
already redeemed by JV, and Valiant paid on 7 July 2014 and
received a Redemption Deed recorded July 8, 2014. The real
estate previously redeemed by JV is described in its Redemption
Deed, and it is further described in the Valiant Redemption Deed
as being with-held by the words:

And Less all of the following parcels below redeemed in

Instrument # 861130 (i.e. JV’'s redeemed parcels) and Less

all of the parcels described below: - The LESS parcels are

described as the same exact legal descriptions as conveyed
to JV in its previous Redemption Deed.

Keep in mind that William Haberman, testifying at trial for
Valiant, stated that Valiant redeemed after JV and Valiant only
partially redeemed, only as to the real estate remaining after
JV’'s redemption. Valiant never offered anything at trial
contesting JV’'s Redemption Deed.

Issue: What is the result of a tax redemption under Idaho

Code § 63-1007?
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First, the delinquent real estate taxes are the priority
tax lien on the real estate. The real estate tax lien against
the POBD real estate, Idaho Code” is the first priority and
Bonner County took a Tax Deed to the real estate.

Alternatively, JV as first lien on its Redemption Real
Estate, being subrogated (substituted) in place of the first

lien delinquent taxes and the Tax Deed.

REEVES TESTIMONY FAVORING VALIANT IS CONTRADICTED BY HIM AND IS
IMPEACHED ’

The testimony of Charles Reeves, POBD, totally supports
JV’'s claim. His trial testimony in favor of Valiant is totally
impeached by his contract, with Valiant to “pay” him and his
partners, with 3 buildings lots only if Valiant prevails. The
compensation document is dated 20 June, 2014 and is Plaintiff’'s
Exhibit 75.

The testimony of Charles Reeves, manager of POBD, must be
broken down into 2 segments. First is his deposition testimony
given prior to his compensation agreement with Valiant; and then
his testimony subsequently given after the compensation
agreement for Valiant to give he and his 2 partners - (3) three
free and clear residential lots — only if Valiant successfully
prevails!

The testimony/deposition of Charles Reeves:

POBD closed the purchase in June of 2006 by paying the cash

of about $5.0 million, plus assuming some debt NIR had on the
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property with the Barney Ng entities - possibly called Bar-K.
(This is the 2004 Mortgage VP et al to RE in the sum of $8.0
million in 2004 Locan No. V0140) and POBD assumed a loan NIR (VP)
had with JV. (This is the 1995 Mortgage to JV from VP on all of
the Moose Mountain real estate — i.e. 650 + acres lying south of
highway 200) .

The debt assumed to the Barney Ng entity was probably in
the $9.0 million dollar range. Sometime later the Ng entity
(RE) could not fund a POBD monthly draw request. The Ng entity
development loan had money left to be drawn, but basically they
(Ng — RE) stopped funding. Later, Ng said he would be able to
start funding again and POBD ask to borrow additional funding.
From Reeves’ standpoint, POBD was still dealing with one person
Barney Ng. The entities are Re, MF08, and Pensco. The Ng
entities August 6, 2008 closing was probably in the $14-15
million deollar range.

Concerning the original assumption of VP et al Mortgage to
Re, all Reeves knows is that whatever $7, $8 million due on that
was then upped to $20, $21 million. Whether RE intentionally
paid that off ($8.0 mortgage of 2004) and advanced funds and
whether that loan actually stayed in place, Reeves didn’'t know.
However, when the 2006 refinance loan closed with RE, Reeves
viewed it as have a “"21 million dollar credit facility of which,
whatever the number was, 8 or 9 million wasn’t available because

those funds were already outstanding..So whatever the math is,

JV L.L.C.'S POST TRIAL MEMORANDUM AND ARGUMENT - 30

4518



12, 13, or 14 million of development funds remained of which
POBD could have drawn on.

Concerning the June 2006 closing, Reeves couldn’t’ remember
how much money was obtained, but POBD redid the transaction a
year or two later. Reeves recognized Exhibit B to his
deposition (which is also JV Defendant Exhibit I and J) as being
the third transaction (refinancing) with RE. On the closing
settlement statement the “New Loans, Mortgage Fund 08 in care of
Bar K, Inc. under New Loan to file - MF08 is with Borrowers
credit $22,270,000.00 Reeves said his entity (POBD) did not
receive that loan in money funds. The first note-loan No. P0099
to RE of $6,473,545 is correct, but two entities were paid off
of about 8/9 million, and the new loan (MF08) of $22,270,000,
part of those proceeds were used to pay off those two (2) loans.
The next entry was the P0106 (PENSCO) entry paid off of
$2,700,000.00). The closing statement was acceptable to Reeves
at that time. The entry words “Retained Loan Funds, Mortgage
Fund 08 in care of Bar-K of $12,480,000. was retained as money
available to later draw. POBD received some money, plus or
minus $2.0 million at closing, and that is all we received with
this loan. We didn’t receive any more subsequent to closing.
The additional money to draw of $12,480,000 was to begin in the
next month’s draw requests (about September 2008), but there was
no money subsequent at closing.

The club house burned in December of 2008.
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Barney Ng is the person who speaks for the financing, with
the three (3) entities RE, MF08, and Pensco Trust. POBD always
looked to them as the NG Umbrella. One loan to POBD, but three
(3) different entities. Barney Ng was the only one POBD had
dealings with, he being the only one Reeves ever spoke with to
those entities.

When first purchased, NIR (VP) had a loan with Ng entities,
so Barney Ng was approached about POBD assuming that lcan, and
then advancing additional funds as development and acquisition.
The loan was essentially rolled into one by the August, 2008
closing with RE. The “pay off” first Loan No. P0099 is the same
loan number, so potentially or logically that was paid off. The
other loan No. P0106 indicates a payoff of $2.7 million but
Reeves did not know what loan related to, just part of the Ng
umbrella of money POBD owed at the time they were paid off with
the “new facility or covered by the new facility”. There are no
negotiations for preparation of documents, Ng entities prepare
the documents and that’s what are used. Reeves knows there are
3 entities involved, but from a business standpoint he is
dealing with 1 entity.

After the August 2008 MF08 locan, POBD made no payments to
anybody, as it became moot because MF08 didn’t fund POBD’'s first
draw request, so POBD didn’t make any payment from then on- from
Reeves perspective MF08 failed to fund. Reeves said they (MFO08)

didn’t fund any further draws, so POBD did not make any further
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payments once MF08 failed to fund. POBD’s position was that it
wasn’t going to pay until they (MFO08) funded future draws.

Reeves admitted that on the June 19, 2006 RE Note and
Mortgage lLoan No. P0094 in the face amount of $20,500,000. -
that subsequently RE only loaned and disbursed $88,411.47 and
$488,176.97, a total of $576,588.44; however, POBD actually paid
$3,709,889.50 on that 2006 Loan No. P0094 and on the “old
loan(s)”.

POBD STILL OWES VP FOR THE UNPAID 1995 JV MORTGAGE POBD ASSUMED
BUT DID NOT PAY

Judge Griffins finding and conclusions, entitled FINDINGS,
in CV-2011-135 were that,

a. “POBD" did pay the debt they assumed to RE”. This is
the VP et. all 2004 Mortgage, Loan No. V0140, which was not
discharged and satisfied of record by Re until August 6, 2008,
recorded Satisfaction of Mortgage, Instrument No. 756408 (JV
Defendant Exhibit 0).

b. “POBD has not paid the debt they assumed to JV, LLC”.
This was also the trial testimony by James Berry. JV Defendant
Exhibit H is the unpaid Secured Promissory Note, 10/20/1995, JV
Defendant Exhibit B is JV’'s Mortgage recorded October 24, 1995,
Instrument No. 474716, and JV Defendant Exhibit C is the entire
payment record from Panhandle Escrow, No. 2067429, from payor PO
Bonner to JV seller, showing the last unpaid principal balance

of $1,476,450.35 as of 9/18/08 plus interest at $485.408 per day
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until paid.

JV is entitled to a mortgage foreclosure in said amount.

VP is likewise entitled to a mortgage foreclosure thereon in the
same amount based on it being a part of the purchase price
assumed in the contract from NIR to POBD which POBD assumed but
did not pay secured by Idaho Code § 45-801 which provides that,
“One who sells real property has a vendor’s lien thereon,
independent of possession, for so much of the price as remains
unpaid and unsecured otherwise than by the personal obligation
of the buyer.”

By Idaho Statute, VP has a Vendor’'s Lien for so much of the
purchase price remaining as unsecured otherwise than by the
personal obligation of POBD by its contractual assumption of the
JV Mortgage. RE, Barney Ng, Pensco and MF08 all had
constructive notice from title reports and recording and had
actual knowledge, at all time of POBDs Assumption of the JV
Mortgage. They had actual knowledge, at all time of POBD’s
Assumption of the JV Mortgage and VP Vendor’s lien is wvalid and
superior to everyone claiming under the debtor, POBD. Valiant
is only an “assignee’” from RE, Pensco and MF08, so Valiant takes
subject to VP’'s Vendor’s Lien (Idaho Code § 45-803).

THE 2007 RE MORTGAGE/LOAN NO 0099 AND THE 2008 PENSCO MORTGAGE,
LOAN P0l6 ARE FULLY PAID AND DISCHARGED.

JV was given a Borrower’s Settlement Statement at Reeve’s

request and was ask to sign it immediately. JV’'s principals,
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James W. Berry and William A. Berry, went carefully over the
document with JV’'s Counsel, Gary Finney. This document is JV
Defendant Exhibit I, which clearly, without any ambiguity
whatsocever, states:

“New Loan(s)”

“Lender: Mortgage Fund ‘08 LLC c/o Bar K, Inc.”

“New Loan to File - Mortgage Fund ‘08 LLC c/o Bar K, Inc.

$22,270,000.00"

Then 5/6 lines down JV Defendant Exhibit I states:

“Payoff First Note - Loan No. P009 - Mortgage Fund ’'08 LLC
c¢/o Bar K, Inc. $6,473,545.18"

This entry clearly states that the “First” Loan No. P0099,
which is the 2007 Mortgage Locan from RE to POBD has been paid
off by MFO8 in the sum of $6,473,545.18.

Then are the words,

“Wwpayoff Second Note - Loan No. P0106 - Mortgage Fund ’'08
LLC c¢/o Bar K, Inc. $2,700,000.00”

This entry clearly states that the “Second” Loan No. P0106,
which is the 2008 Loan/Mortgage to Pensco Inc.

After reviewing and understanding the clear language of JV
Defendant Exhibit I, JV (James and William Berry) took the
document to First Bmerican Title. Theron, they signed the
Subordination Agreement recorded 8/6/2008, Instrument No.
756402, which is Valiant Plaintiff Exhibit 25. The body of the

document refers to the Pensco Mortgage ($2,700,000) and the
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Mortgage Fund 08 Mortgage ($21,908,000) which are the Loan No.
P0106 and Loan No. P0107.

Briefly, at that point in time, RE Loan No. P0099 and
Pensco Loan No. P0106 were “paid off” which resulted in JV’'s
1995 Mortgage being the first priority mortgage of record.
Backing up to Plaintiff’s Exhibit 25, the Subordination
Agreement recorded later on the same day, August 6, 2008,
Instrument No. 756402 has a specific provision on page 2 of 15,
Val 001388, that provides that Subordination Agreement of 2006
by JV and the Second Subordination Agreement of 2007 by JV are
no longer of any force or effect. However, recorded on August
6, 2008 as Instrument No. 756394, 756395, 756396 the Mortgage
from POBD to RENSCO was recorded (Plaintiff’s Exhibit 16) and
following on August 6, 2008, Instrument No. 756397, 756398,
756399, All-Inclusive Mortgage for $21,980,000.00 was recorded
from POBD to Mortgage Fund 08. Of course, that is true because
the 2007 Mortgage to RE, Loan No. P0099 was then “paid-off’” in
full. 1In fact, the Subordination Agreement, Plaintiff’s Exhibit
25, supports JV’'s position that P0099 to RE was paid in full
because Plaintiff’s Exhibit 25, page 2 of 15, signed by JV,'
states,

“Para. 4. This subordination agreement, when executed,

shall constitute the one and only (emphasis added) agreement or

set of rights and obligations as between Lenders and the

Undersigned***/
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Since the Subordination Agreement, Plaintiff’s Exhibit 25
is a document from and prepared by Bar k, and JV is called the
Undersigned, it is clear that this Subordination Agreement is
the “one and only agreement of set of rights and obligations as
between Lenders (Pensco & MF08) and the undersigned (JV)”.

As to the pay-offs an RE Loan P0099 and Pensco P0106,
Valiant itself admitted proof of those pay-offs by Valiant'’s
Exhibit 11. On page 1, FATCO 000387, line 6 & 7 down are the
exact words.

“"Payoff First Note - Loan No. P0099 - Mortgage Fund ’'08 LLC
c¢/o Bar K, Inc. $6,172,325.18"”

“WPayoff Second Note - Loan No. P0106 - Mortgage Fund ’'08
LLC c/o Bar K, Inc. $2,700,000.00”

These words are repeated on Page 2 (FATCO 000388) and again
on Page 3 (FATCO 000389).

Further, Valiant’s Plaintiff Exhibit 34 (second page,
Reeves 000711) and 35 (second page Val 001382, line 810 and 811)
both show P0099 and P0106 as “Pay-off”. These pay-off entries
are again on the page Val 001385, lines 810 and 811. These
Exhibits are signed by Charles Reeves for POBD. Casey Linscott
at First American testified that she furnished copies to Bar K
both before and after closing to Bar K and no one made any
objection to the pay-off entries at all.

Further proof that Mortgage Fund 08 paid-off RE Loan No.

P099 and Pensco Loan No. P0106, was also furnished by Valiant,
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as Plaintiff’s Exhibit 19, page 1 of 3, Val001311l with entries
that the Gross Loan Amount by MF(08 is $21,980,000.00. The
“Note’” states that the Gross Loan by MF08 includes the First
Included and the Second Included Notes. From the MF08 Gross
Loan is a deduction of “ - §$6,172,325.18” which is the payoff
amount to RE Loan No. P0099. The Second Included Note is also
“"-$2,700,000.00” which is a deduction from the Pensco Loan No.
P0106 payoff. In other words the MF08 Gross Loan amount
available to POBD was decreased by deduction of the exact payoff
amounts of P0099 (RE) and P0106 (PENSCO). After payoffs of
P0099, P0106, and the points, interests, loan fees and document
preparation, amount remaining to be funded by Mortgage Fund 08
on page 2 of 3, Val 001312 is shown as $12,257,174.82. It is
undisputed fact that MF08 never funded any of the retained
$12,257,174.82 from the MF08 loan.

THE MF08 “ALL INCLUSIVE NOTE AND ALL INCLUSIVE MORTGAGE HAVE
MANY PROVISIONS VERIFYING THAT P0099 AND P0106 ARE PAID BY MF08

The all-inclusive Note, Loan NO. P0107 ($21,980,000) is
Valiant’s Plaintiff Exhibit 17, and the recorded All - Inclusive
Mortgage, receiving $21,980.000. is Valiant’s Plaintiff Exhibit
18. Both prove the position of JV, as follows:

All - Inclusive Note provisions: (Plaintiff’s Exhibit 17)

a. The principal amount of this Note includes the
current unpaid balances of the following described

promissory notes (“INCLUDED NOTES”) which are secured by
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the following mortgages: (VAL061072)

b. The footnote 1. recites the same language.

c. The “First Include Note” is the March 2007 RE
Loan (No. P0099),

d. The “Second Include Note’” is the August 2008
Pensco Loan (No. 0106)

e. “Lender, by accepting this Note, agrees that so
long as there is no unsecured default under this Note or
any mortgage securing this Note: Provisions of

i. Lender shall pay the installments of
principal and interest as they become due on the

INCLUDED Notes, and “Plaintiff’s Exhibit 17 (Page 2 of

7, vVal 001073)

Keep in mind that all testimony was that no notice of
default was ever give to POBD by RE, Pensco or MFO0S8.

Plaintiff’'s Exhibit 17, page 3 of 2, Val001074 continues at
the top with,

“2. Lender shall secure and cause to be recorded a release
of the mortgage securing the INCLUDED NOTE upon the
undersigned’s payment in full of the principal and interest due
under this Note “o”.

In other words, MF08 agreed to pay and release the RE
(P0099) Mortgage and the Pensco (P0106) Mortgage, for POBD’s

payment only of the amount due under the MF08 Note (testified to

be $2,000,500.).
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Then Page 3 of 7 (Plaintiff’s Exhibit 17) states “Should
Lender fail to pay any installment when due under the INCLUDED
NOTES..”. In other words, Lender (MF08) is to pay the
indebtedness due RE and Pensco.

Then, on Page 3 of 7, net to last paragraph, is proof that
MF08 is to be the first priority mortgage, leaving JV as second
priority, with the language, "“The Undersigned acknowledges that

Lender prefers it be secured by a first priority mortgage. * *

*

The Idaho law of All-Inclusive Mortgages has been cited by

case law to the Court by NIR/VP’'s prior briefing, and Idaho law
substantiates JV and NIR/VP positions that RE and Pensco are to
be paid by MF08, not by POBD.

The All-Inclusive Mortgage recorded August 6, 2008 is
Plaintiff’s Exhibit 18, and its all-inclusive provisions are
beginning on Page 4 of 31, the First Included Note is RE 2007
(Loan NO. P0099) and the Second Included Note is Pensco 2008
(Loan No. P0l1l06). On Page 5 of 31, mid-page, is the provision
that in the event of the foreclosure the lien of the Mortgage
(i.e. MF08, P0107) the indebtedness due Mortgagee (MF08) may not
exceed the sum of the following amounts:

“a) The difference between the unpaid principal and
interest on the Note secured hereby and the then unpaid balance
of principal on the INLCUDED NOTES; and ***”_  In other words,

any balance on RE 2007 and Pensco 2008 that remain unpaid by
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MF08, reduce the amount due MF08. This supports the all-
inclusive provisions that MF08 pays the included notes.

There is unrefuted proof that MF08 was to pay off the RE
and Pensco loans, not just because the All-Inclusive Note and
All-Inclusive Mortgage said so, but because MF08 actually did
pay a loan sum of $1,150,000.00 to RE. That was paid by MF08
Check 1168 on 8/5/2008, which is Plaintiff’s Exhibit 100. That
payment is posted on Plaintiff’s Exhibit 65 A as a paydown on
8/6/06 of $1,150,000. - with the notation of “AITD P0107”
(Plaintiff’s Exhibit 100, Reeves001134). The AITD P0107 is the
2008 MF08 Loan/Mortgage. This is proof positive that MF08 was
to pay and did pay RE!

VALIANT'S CLAIMS OF 3 MORTGAGES AHEAD OF JV IS REBUTTED.

Valiant claims the priority of mortgages as:

1. 2007 RE Loan No. P0099 - as first priority

2. Pensco 2008 Loan No. P0106 — as second priority

3. MFO08 2008 Loan No. P0107 - as third priority

4. And then JV’'s 1995 Mortgage

JV has shown:

1. 2007 RE Loan No. P0099 is paid-off, no mortgage lien.

2. 2008 Pensco Loan No. P0106 is paid by MF08 - no mortgage
lien.

3. 2008 MF08 Loan No. P0107 is in existence as an All-

Inclusive Mortgage, but the amount of debt it secures was

unproved by Valiant.
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4. This leaves JV's 1995 as a second priority mortgage
subject to only, any actual dollar amount loaned to POBD
by MFO08.

Charles Reeves substantiated that JV is a second position
lien. He gave a letter, dated September 29, 2009, to Jim Berry
of JV. As of that date, which first page is after the 2008
Pensco and MF08 transactions occurred, Reeves confirmed that Jv
Wk** would retain you same priority position (i.e. 2" on all our
property). (See last paragraph, first page of JV Defendant
Exhibit CC)

This statement by Reeve’s supports JV’'s positions that JV
has a second priority mortgage only behind MF08 (August 2008)
loan NO. P0107, with Valiant’'s only testimony/evidence was that
the unpaid balance was $2,000,500.00 (Plaintiff’s Exhibit 64).

BARNEY NG’S TESTIMONY AS TO RE P0099 AND PENSCO 0106 LOAN
BALANCES ARE IMPEACHED

Barney Ng tried to support Valiant’s claim that RE P0099
and Pensco 0106 were still “owed” at the time of trail. He
impeached his own claims to that effect by admitting the
genuineness of the written loan settlement states clearly
stating to the contrary. Ng further admitted the MF08 Loan No.
0107 was intended and agreed to fund and pay off both RE and
Pensco. Q;BS had assured Barney Ng that MF08 would have the
funds available to do.

Barney Ng admitted that his sale of the 2008 Pensco loan
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No. 0106 was pursuant to Plaintiff’s Exhibit 75. The Agreement
for Sale of Promissory Note and Assignment of Security Interest,
which is dated 20 June 2014. Barney Ng testified and admitted
that the “REDACTED” portions of Exhibit 75, provided that the
purchase price payment would be increased ($120,000/$150,000)
only if Valiant was successful on foreclosing on the 2008 Pensco
Mortgage and being the successful bidder at a Sheriff’s
foreclosure sale. In addition, William Haberman, for Valiant,
gave the same testimony s Barney Ng.

In other words, Pensco through Mr. Ng and Valiant through
Mr. Haberman both testified that the additional payment on the

assign purchase price “increased” contingent upon Valiant’'s

success at foreclosure and sheriff’s sale. This contingent
payment, only if Valiant was successful, impeaches Ng'’s
contradicting testimony that Pensco was paid-off by MF08’s All=
Inclusive Note/Mortgage or that Pensco was not paid off. Ng’'s
testimony as to Pensco 0106 “not paid off” lacks total
credibility. Pensco (Ng) is being paid only if Valiant “wins”.

SUMMARY AND CONCLUSION

The only recovery for Valiant is its position that MF08 has
a first priority mortgage for $2,000,500. But only secured by
the real estate described in its All-Inclusive Mortgage
Plaintiff’s Exhibit 17, on the Exhibit A.

JV has the title/ownership for the real estate in its

Redemption Deed, having been subrogated to Bonner County’s first

JV L.L.C.’S POST TRIAL MEMORANDUM AND ARGUMENT - 43

4531




lien Tax Deed position since 14 months have expired, no one can

further “redeem”.

JV has a second priority mortgage on the real estate
described in MF08’'s All-Inclusive Mortgage, Plaintiff’s Exhibit
17. JV has first lien priority on the remaining real estate in
JV’s 1995 Mortgage, which covers real estate not included in the
MFO08 Mortgage. JV has a 1995 Mortgage on all of Moose Mountain,
the entire original 650 acres Less only Platted Lots partially
released by JV which are legally described in VP’'s Answer,
Counterclaim, Cross-Claim Third Party Complaint, filed September
15, 2014.

JV’s lien amount is $1,476,450.35 principal from 9/18/08
plus 12% interest at $485.408 per day, plus attorney fees and
costs.

VP has a Vender’s Lien on all of the POBD real estate,
ahead of any entity, including POBD, RE, PENSCO and MF08, for
$1,476,450.35 interest at 12% from 9/18/2008 at $485.408 per
day; subject to the alternative relief of Valiant’s tax
redemption if any.

JV is entitled to such other and further relief as
available on the facts, at law and equity.

ADDITIONAL CLOSING

Valiant has the burden of proof on how much money, if any,
is owed to RE, Pensco and MF(08. Valiant introduced Plaintiff’'s

Exhibit 24, which is 2 pages, Page 1 of 2 and Page 2 of 7,
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Val001079 and val001080. This Plaintiff’s Exhibit 24, entitled
“DEPOSIT ACCOUNT AGREEMENT, AUGUST 1, 2008, WHICH IS AFTER RE
WAS PAID OFF. Plaintiff’s Exhibit 24 is captioned for “Loan No.
P0106 & P0107”. Reading Plaintiff’s Exhibit 24 shows that POBD
(Customer) had a Bank account No. 1605110949 at Wells Fargo
Bank. At the request of “Lenders” all of the money in such
account has been pledged by Customer (POBD) to Lenders. Al of
the net money from POBD sales of real estate had to be deposited
in that account as a “lock-box” account, i.e. it could only be
withdrawn

“1. By a check or checks requiring

X one signature from Bar-K Inc., as the agent for either
Lender, only”

In other words, only Bar-K (Barney Ng) could withdraw
POBD’ s money! Valiant gave no evidence, nor did Barney Ng of
where did the Deposit Account money go. POBD’s bank account
money would have paid off RE, PENSCO, MF08. At any rate,
Valiant had the burden of proof and gave none.

DATED this /ﬂ 7:2; £

- y of May, 2016.

Respectfully Submitted,

mﬁ@,__

GARY A ¢‘INNEY

Attorney for JV L.L.C., an
Idaho limited liability
company
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served as

Richard Stacey/Jeff Sykes

MCCONNELL WAGNER SYKES & STACEY PLLC

827 East Park Boulevard, Suite 201

Boise, ID 83712

Via Facsimile: (208) 489-0110

[Attorney for RE LOANS, LLC & VALIANT IDAHO LLC]

Susan Weeks

Steven C. Wetzel

JAMES, VERNON & WEEKS, P.A.
1626 Lincoln Way

Coeur d’'Alene, ID 83814

Via Facsimile: (208) 664-1684

[Attorney for NORTH IDAHO RESORTS, LLC, V.P. INC,

JV’S THIRD PARTY DEFENDANTS]

The Honorable Barbara Buchanan -

Bonner County Courthouse - Judge’s Chambers
215 S. First Avenue

Sandpoint, ID 83864

VIA HAND DELIVERY

& FOR

T

By: =~ o ivai .-

indicated, by facsimile, or by hand delivery, this |5 day of
May, 2016, and was addressed as follows:
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STATE OF IDAHO

County of_Bonn gss
Susan P. Weeks, ISB No. 4255 FLep -1 2] (p
TAMES, VERNON & WEEKS, PA AT 21 ocLock=D M
1626 Lincoln Way CLERK, STRICT COURT
Coeur d'Alene, Idaho 83814 ) (0¥
Telephone: (208) 667-0683 Deputy \J v
Facsimile: (208) 664-1684
sweeks@jvwlaw.net

Attorneys for Defendants North Idaho Resorts, LLC and VP, Incorporated

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

GENESIS GOLF BUILDERS, INC., formerly
known as NATIONAL GOLF BUILDERS, Case No. CV-2009-01810

INC,, a Nevada corporation,
Plaintiff,
VP INC’S CLOSING ARGUMENT

vs.

PEND OREILLE BONNER
DEVELOPMENT, LLC, a Nevada limited
liability company; et al.,

Defendants.

AND RELATED COUNTER, CROSS
AND THIRD PARTY ACTIONS
PREVIOUSLY FILED HEREIN

COMES NOW VP, Inc. (“VP”), by and through its attormeys of record, James, Vernon &

Weeks, P.A., and submits its post-trial closing argument.
1. INTRODUCTION
This matter involved foreclosure of three loans. Evidence at trial demonstrated the

principals of the lenders were interrelated to each other in varying degrees. Based upon previous
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4535



©5/12/2016 16:32 288664711 JVW PAGE 82/16

partial summary judgments entered by this Court, the only loan which affects VP’s interest is
Loan No. P0099, |

On March 6, 2007, Pend Oreille Bonner Development, LLC (POBD) executed a non-
recourse promissory note for $21,200,000.00 (Exhibit 2). The promissory note matured April
30,2009. On July 17, 2007, R.E. Loans made a collateral assignment of all its right, title and
interest in the mortgage, together with the note and all other loan documents, to Wells Fargo
Foothill, LLC (Wells Fargo). Exhibit 7. An allonge of the note was executed to Wells Fargo
(Exhibit 69) at the same time. Wells Fargo executed an allonge to R.E. Loans on July 2, 2014
(Exhibit 69).! No allonge from R.E. Loans to Valiant is admitted into evidence.

A Loan Agreement was also executed on March 6, 2007 (Exhibit 3). The Loan
Agreement was amended on August 1, 2008 (Exhibits 22 and 22A). The agreement deleted
original Paragraph 10.h which required payment of the greater of $115,000.00 per cabin lot ot
$260,000 per single family lot, or 85% of the gross sales price for each lot sold in return for a
partial release by the lender. The amended loan agreement provided for a new paragraph 10.h,
10.i and 10.j which aliowed for the same amounts of money to be paid as consideration for a
partial release. The new paragraph 10.1 provided if there was no default in the loan documents,
any amounts collected that were greater than the $115,000 or $250,000 release price respectively
would be deposited to a development account under the control of the lender and not credited to
the loan. The funds were to pay any interest due on the notes due Pensco and MF 08, and to
give the lender discretion to make the funds available to POBD for construction as long as it was

not in default. R.E. Loans had the discretion to cure a loan default from the account. If the

! Title 28, Chapter 3 of the Idaho Uniform Cornmercial Code employs the concept of a “person entitled to enforce” a
note to determine the person entitled to enforce anote. I.C. § 28-3-301. That person might or might not be the
owner of the note (L.C. § 28-3-203), but payment to that person discharges the maker’s obfigation under the note.

LC. §§ 28-3-412 and 28-3-602(1)
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development account funds excecded the amount owed on the R.E. Loans note, POBD had the
right to require that the note be paid in full.

The promissory note was secured by a mortgage (Exhibit 1). Section 3.1 of the mortgage
allowed R.E. Loans to declare the entire principal of the note to be due and payable immediately
upon default. No evidence was presented at trial that R.E. Loans had ever declared the principal
of the note due and payable pursuant to Section 3.1 of the mortgage. Section 3.4 of the mortgage
allowed R.E. Loans to foreclose the mortgage if the options in Section 3.1 were exercised. No
evidence was presented at trial that Wells Fargo had declared the principal of the note due and
payable pursuant to Section 3.1.

R.E. Loans was formed in 2002. At the times relevant to the loans in this matter, B-4
Partners was the sole manager of R.E. Loans. Walter Ng, Kelly Ng, Barney Ng and Bruce
Horowitz were the managers of B~4 Partners. Barncy Ng testified his father, Water Ng, was the
manager of B-4 Partners.

Bar-K was the loan originator and the loan servicer for R.E. Loans. At the time of the
loan, Barney Ng and his brother, Kelly Ng were the sole members of Bar-K. Barney Ng testified
he originated the loans and spent most of his time traveling in that capacity. Bamey Ng testified
Kelly Ng was responsible for daily operation of the loan servicing aspect of the business.

Barney Ng testified he was the president of Bar-K until September 2009. Bamey Ng testified he
discontinued his participation in the operation of Bar-K because his brother was lying and hiding

money. Bammey Ng testified he was the inside informant against his brother and father in an SEC

action and an FBI investigation.
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Bar-K was terminated as the R.E. Loans servicer on October 1, 2010, At that time,
LEND, Inc, whose stock holders were Walter Ng and Kelly Ng, took over servicing for R.E.
Loans.

On August 1, 2008, POBD executed a non-recourse promissory note in favor of Pensco
Trust Co., custodian for the benefit of Barney Ng in the amount of $2,700,000.00 (Exhibit 15).
The Loan Number assigned to this loan was P0106. At the same time, a ortgage was executed
(Exhibit 16).

On August 1, 2008, POBD also executed an All-Inclusive Note Secured by Mortgage in
favor of Mortgage Fund 08 (MF *08) in the amount of $21,980,000.00 (Exhibit 17). The loan
was assigned Loan No, P0107. An All-Inclusive Mortgage was also executed by POBD (Exhibit
18). According to Barney Ng’s testimony, The Mortgage Fund, LLC was the sole member and
manager of MF *08. Barney Ng’s trial testimony also established that Kelly Ng was the ouly
manager of The Mortgage Fund, LLC.

On June 13, 2014, R.E. Loans sold its promissory note and assigned its security interest
to Valiant Idaho, LLC (Valiant) (Exhibit 68). R.E. Loans did not have the promissory note to
deliver at that titne because of the allonge it executed to Wells Fargo (Exhibit 69). On Jumne 30,
2014, Wells Fargo executed a reassignment of collateral assignment of mortgage and loan
documents to R.E. Loans (Exhibit 70). Apparently, the note itself was delivered later. On July
2, 2014, Wells Fargo executed an allonge of the note to R.E. Loans (Exhibit 69).

. ARGUMENT
1. Burden of Proof at Trial
As the foreclosing party, Valiant Idaho, LLC (“Valiant”) had the burden of proof at trial.

The “party seeking foreclosure has the burden of establishing the existence of the debt and
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default on that debt.” U.S. Bank Nat. 4ss'n N.D. v. CitiMortgage, Inc., 157 Idaho 446, 451-52,
337 P.3d 605, 610-11 (2014). The standard of proof required is the preponderance of the
evidence standard. Nield v. Pocatello Health Servs., Inc., 156 1daho 802, 848, 332 P.3d 714, 760
(2014). The only burden the Defendants carried at trial was to prove any affirmative defenses
asserted. Jd. An affirmative defense is an “assertion raising new facts and argurhents that, if true,
will defeat the plaintiff's...claim...even if all allegations in the complaint are true,” Fuhriman v.
State, Dep't of Transp., 143 Idaho 800, 803, 153 P.3d 480, 483 (2007).

As the party seeking foreclosure, Valiant has the burden to prove that 1) a debt exists that
is owed to Valiant, and 2) there was a default on that debt. Contained within the burden to prove
the debt and its default is the burden to prove the amount of that debt. To be clear, Valiant has
the burden of proof to establish by a preponderance of the evidence at trial to prove what amount
was owed under each of the three notes secured by the mortgages it is foreclosing in this case:
the RE Loans note (P0099), the Pensco note (P0106), and the MF08 note (P0107). Despite the
clear burden of proof on the foreclosing party, Valiant attempted to shift that burden of proof to
VP and JV, LLC (“LV™) by asserting that VP and JV have the burden to prove the notes were
paid. This is absolutely wrong. Put simply, Valiant had the burden to prove amounts owed on
the notes, in doing so it necessarily has to prove that the notes have not been satisfied. Valiant is
the foreclosing party with the burden of proof at trial and it failed to meet that burden.

2. Valiant did not prove the amount owed on the R.E. Note (P0099)

a. Failure to Produce POBD Accounting Records

At trial Valiant did not offer any independent accounting records of the P0099, P0106, or

P0107 Joans from POBD. Charles Reeves, the managing member of POBD, testified he was

unable to locate any of POBD’s accounting records.
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However, Charles Reeves produced faxes from Bar-K. Chuck Reeves testified that Bar-
K sent them regular statements of amounts owed and testified that Exhibits 63, 64, 65, 65A, and
66 were copies of the records and that much of the handwriting was their former bookkeeper,
Kathy Groenhout.? Ms. Groenhout’s hand notes on Exhibit 65 (pages Reeves13780-1380)
indicated that upon application of the last payments to R.E. Loans that the payments exceeded
the amount due by $313.57.

Charles Reeves testified that Kathy Groenhout would receive those account statements
from Bar-K, review them, and if necessary raise any discrepancies with her contact, Vincent Hua
at Bar-K. Valiant interprets these efforts as something approaching heroic when they argue to
the Court that “Charles Reeves testified that POBD spent untold hours reviewing RE Invoices to
verify the accuracy of said invoices and to calculate upcoming interest payments as they became
due.” Valiant’s Closing Argument, p. 20. However, Charles Reeves agreed that POBD kept its
own set of books where it kept track of payments (although he testified they were not produced
in this litigation because he could not locate them). They were obviously available to him in
2011 when he prepared the pro forma in Exhibit 107. It seems incredible to believe a business
would keep copies of faxed loan statements from a lender with its hand notes on them, but not its
own set of books.

As noted above, Barney Ng testified he handled the loan broicering side of Bar-K and his
brother handled the loan servicing operation. However, Barney Ng testified he was familiar with
teports that the software Bar-K used and knew the reports it could generate. Barney Ng testified

Exhibits 63, 64, 65, 65A and 66 were reports that the software could generate upon request.

2 Mr. Reeves testified Ms. Groenhout had brain cancer and it impaired her ability to recall facts by the time of trial.
Neither party called her as a witness.
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The Bar-K reports admitted into evidence are incomplete to show payment history,
Testimony at trial established POBD sold three lots to Eagle Pointe s and carried their own
papers back (Exhibits W, X, Y, Z, AA, BB). The mortgages were assigned to R.E. Loans in
payment for three lots sold to Eagle Pointe by POBD. Bamey Ng testified the amount of the
notes should have been credited against Loan P0099. The amount of the Eagle Pointe mortgages
totaled $527,410 which was not applied to the loan following the assignment. It is anticipated
that Valjant will argue in rebuttal that the assignments were collateral assigtiments to further
secure Loan No. P0099. However, the assignments were complete assignments and not a
collateral assignment as was given to Wells Fargo. Thus, POBD retained no rights in the
promissory notes secured by the deeds of trust following assignment on August 22, 2007,

Exhibit 66 is a Bar-K. report that is a payment history detail through 5/6/2010. As noted
above, prior to the amendment to the loan agreement, the entire lot payments collected by R.E.
Loans were to be applied to the loan. After the amendment on August 1, 2008, any portion of
the lot payments that exceeded the minimum were to be allocated to the development account.

Prior to the August 1, 2008 loan amendment changing the allocation of loan payments,
R.E. Loans failed to credit the entire lot payments to the loan. On April 1, 2008, R.E. Loans
credited $206,121.06 to a category specified as “Other” which did not reduce the loan principal,
which was pot authorized by the loan agreement. Again on April 1, 2008, Bar-K credited
$199,451.25 of a collected lot payment to “Other” rather than applying to it to the loan as
required by the loan agreement.

Further, on May 5, 2009, R.E. Loans received a $1,516,416.64 payment which was a fire
insurance proceeds check. Nothing in the loan agreement or the amendment to the loan

agreement allowed R.E. Loans not to apply the entire payment to the loan. However, R.E. Loans
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accounting indicates it credited $550,000 of the payment to the colummn specified as “Other”. In
total, Exhibit 66 reveals that R.E. Loans failed to apply $1,699,890.18 in payments to the Joan.
Only $743,207.88 of that amount was properly directed to the development account pursuant to
the amended loan agreement. The remaining $955,632.30 in payments were required to be
applied to Loan P0099 by Bar-K according to the terms of the loan agreement.? No testimony
was provided at trial regarding the impounded $743,207.88 account. Apparently, R.E. Loans (of
the trustee in liquidation) received this money. However, there was no forfeiture provision, and
this money should have been applied to the loan.

Another piece of evidence inconsistent with Bar-K. records is Exhibit 107. This record
indicated that through 2011, POBD had lot sales totaling $45,519,615. At 85% of the value of
sales, R.E. Loans would have collected $38,691,672, even if all that amounts collected were not
applied to the loan. However, the May 6, 2010 payment history for R.E. Loans reveals only
$21,489,471.60 in total payments, which included the $1,150,000 from the MF *08 loan.

Richard Villelli testified at trial that Kathy Groenhout with POBD gave him regular reports of
lots sales, and based upon the report of lot sales provided to him, over three million in lot sales
were unaccounted for in Bar-K’s accounting. This leads to the inference that loan payments
were not properly accounted for by Bar-K.

Evidence at trial proves the payment history presented at trial is incomplete becauge it did
not account for payments received on the Eagle Pointe lot at assignment or in 2012, after Bar-K

was no longer the loan servicer.* Other evidence demonstrated it was inaccurate because it did

3 There was also $1,050.00 deducted from payments pursuant to the loan agreement for a $30 fee on some
payments, which was appropriate,

¢ Despite Barney Ng's testimony that the Eagle Pointe promissory notes should have been credited against Loan No.
P0099 upon assignment, Chuck Reeves testified that be understood an assigned note would only be reflected as a
payment when actnal payments on the agsigned notes were collected.
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not properly account for the assigned notes secured by mortgage for Eagle Pointe. Furthet, it did
not apply a payment received of $550,000 to the loan. Other loan payments itemized above were
also not credited against the loan.

b. Failare of Valiant to Produce records for Wells Fargo

Valiant presented no accounting records for Wells Fargo, who also had a right to collect
under the note. Chatles Reeves testified he had personal knowledge none of the Eagle Pointe
lots had sold. However, Tom Williams with Sandpoint Title testified on October 16, 2012,
Wells Fargo collected $96,901.99 on a sale of one of the Eagle Pointe lots. Exhibit 270 verified
this payment. This evidence discredits Charles Reeves’ testimony regarding personal knowledge
of all payments. Tt is unknown if Wells Fargo collected any other amounts as Valiant did not
produce their accounting records or testimony from. them.

' Failure of Valiant to Produce Records for LEND, Inc.

It was undisputed by Bammey Ng at trial that Bar-K ceased to service the POBD loan after
QOctober 1, 2010. Charles Reeves was unaware at trial that the loan servicer had changed. No
testimony was offered by Valiant regarding the accounting tecords for LEND, Inc., 50 amounts
owed on Loan No. P0099 after that date were not proven by a preponderance of the evidence as
the Court has no record before it of amounts paid, fees charged, or interest accrued. Defendants
were able to show there was at least one payment in 2012, and there may have been others. It
was Valiant’s burden to show the payment history between October 1, 2010 and the date of trial.
It failed to do so.

d. R.E. Loans self disclosed its loan was paid
Bamey Ng testified at trial that POBD was the only borrower that MF *08 and R.E. Loans

had in common. He reviewed R.E. Loans bankrupicy disclosure statement which indicated that
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the MF *08 loan to the common borrower paid off R.E. Loans. He quibbled that the disclosure
indicated there was a list of notes that were assigned from R.E. Loans to MF *08 which he did
not see attached to the federal pleading, so he was unable to ascertain if it was accurate.
However, he acknowledged the disclosure (Refused exhibit 268) indicated the exhibit related to
notes that were assigned and was unrelated to the common borrower loan.

3. Credibility of Witnesses

At trial Valiant relied heavily on the testimony of Bamey Ng and Chatles Reeves to
prove the amounts owed today on the RE Loans note, except for the claim of interest and
attorney fees. As noted earlier, Mr. Reeves had no accounting records of POBD upon which to
base his testimony. Instead, he had faxed copies of loan statements with the bookkeeper’s
handwriting on thein. The handwriting did not agree with his opinion regarding the amount due.
Ms. Groenhout’s last notations showed no further amounts due. Further, Mr. Reeves was
impeached by Tom Williams’ testimony which established there was a sale of one of the Fagle
Po_intc lots, contrary to Mr. Reeves testimony. Further, Mr. Reeves acknowledged he testified in
the companion case (Union Bank) that Loan No. P0099 was paid in full.

In its closing argument Valiant repeatedly claims that the Ng and Reeves testimony was
undisputed at trial. However, there was substantial and competent evidence presented at trial
that both disputed the testimony of Ng and Reeves, as well as impeached the credibility of each
witness. The Idaho Supreme Court has discussed the interplay between substantive evidence and
impeachment evidence, both of which wete presented to this Court at trial:

While substantive evidence is “offered for the purpose of persuading the trier of

fact as to the truth of a proposition on which the determination of the tribunal is to

be asked,” impeachment evidence “is designed to discredit a witness, i.e, to

reduce the effectiveness of his testimony by bringing forth the evidence which
explains why the jury should not put faith in him or his testimony.” Ellington I,
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151 Idaho at 74, 253 P.3d at 748. Evidence that does both is both substantive and
impeaching. Id.

State v. Ellington, 157 Idaho 480, 486, 337 P.3d 639, 645 (2014). At trial, VP presented the
Court with both substantive evidence and impeachment evidence, which taken together must
lead the Court to the conclusion that Valiant failed to carty its burden of proof at trial. The
substantive evidence on Loan No. P0099 is discussed above.

Almost all of the Exhibits admitted into evidence by Valiant were either authenticated
through Ng or Reeves, Almost all of the so called “accounting records” admitted into evidence
were done so through Barney Ng or Charles Reeves. Yet, there was substantial and competent
evidence presented at trial that seriously called into question the accuracy of the admitted
exhibits and the testimony of each witness.

The testimony and evidence presented at trial was that Bammey Ng and his family
members were not trustworthy, nor were their financial records. Barney Ng acknowledged that
he disassociated from continuing management of Bar-K after September 1, 2009 because his
brother was hiding money. Bamey Ng testified he turned state’s evidence against his brother and
father, leading to their convictions.

Barney Ng testified that during June and July of 2008, the Department of Real Estate for
the State of California audited Bar-K’s various business records. Ng agreed the result of that
audit was a report that listed multiple deficiencies including failure to maintain exact real estate
records, failure to record deeds of trust in the name of beneficiaries, failure to provide
lenders/purchasers with disclosure statements in a timely manner, incomplete income and net
worth statements, inexact funding constituting fraud or dishonest dealing, and unlawful acts of
Bamey Ng. Mr. Ng testified that as a result of this audit and investigation his California real

estate license as well as the license held by Bar-K. were suspended in 2010 for various violations
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of loan servicing agreements, including mismanagement of trust funds, in which he and his
entities were involved. Bamey Ng testified he lost his real estate license in California, which
allowed him to operate a mortgage brokerage and loan servicing business, because of his
brother’s dishonest actions within Bar-K. Yet, Valiant asks this Court to give great weight and
credibility to Bar-K's accounting records without independent accounting or bookkeeping
records from POBD to substantiate the information.

Further evidence that Barney Ng was disingenuous in his dealings is found in the Pensco
loan application documents. Bamey Ng testified that the Pensco loan was from his retirement
funds, but that he had to have the oversight and approval of Pensco to make the loan. Barney Ng
testified he reviewed and signed all the Pensco loan documents. These documents indicated that
the Pensco loan would be in first position. Yet at trial, Barney Ng testified it was never
contemplated that the Pensco loan would be in first position and claimed not to have noticed the
representation. The reasonable inference was that Bamey Ng, a loan servicer well experienced
in the review and processing of loan applications, provided Pensco with false information to
induce its agreement to extend the loan.’

Valiant asks the Court to rely on the accounting records produced by Bar-K to determine
that the P0099 and other Joans were never satisfied. These are the same records produced by an
entity and individuals investigated for failure to maintain exact records, failure to record deeds of
trust in the name of beneficiaries, failure to provide lenders/purchasers with disclosure
staternents, incomplete income and net worth staterhen’r.s, inexact funding constituting fraud or

dishonest dealing, and failure to exercise reasonable supervision of activities and personnel of

* VP does not address the Pensco loan nor the MF *08 loan in its closing argument because the lots owned by VP are
not encumbered by these loans.

VP INC’S CLOSING ARGUMENT: 12
4546




@85/12/2816 16:32 288664E ™ ", JVW PAGE 13/16

Bar-K. The accuracy of these records is questionable at best and Barney Ng has proved to be
have no credibility before this Court.

Coupled with the above issues is the concern that Barney Ng testified he has a financial
interest in the outcome of this litigation only if it is successful. Bamey Ng’s attendance at trial

was not pursuant to a subpoena, and his testimony was given to protect his financial interest in a

successful foreclosure.

Like Barney Ng, Charles Reeves testified he too had a financial interest in this matter is
there was a successful foreclosure. Charles Reeves reached an agreement with Valiant wherein
Reeves would cooperate with the foreclosure action and consult and assist Valiant in this
litigation. Trial Exhibit 262. Charles Reeves testified at trial that as consideration for his
cooperation in the foreclosure action Reeves will be compensated with a home and the
opportunity to provide additional professional services at the Idaho Club. This is an important
fact for the Court to weigh because before Reeves obtained this financial motive for a successful
foreclosure, he testified in 2 companion case which also involved R.E. Loans that he understood
that Loan No. P0099, has been paid in full. The fact that Reeves has a direct financial interest in
the outcorme of this action, coupled with the fact that he has changed his sworn testimony since
he acquired the direct financial interest in the action, seriously calls into questions the reliability
and credibility of all testimony presented by Mr. Reeves. This motivation combined with
POBD’s inability in this litigation to locate any of its financial documents other than faxes
regarding the loans calls into question his credibility.

4. Property Ownership

Valiant claims in its closing that POBD is the record of all the real property subject to the

P0099 Loan. That is not true. At trial, VP attempted to admit deeds showing it owned four (4)
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lots. This Court refused to admit Exhibits 250, 251, 252, and 253 on the basis it had already
ruled on that issue, and ownership of the property was not within the limited scope of trisl the
Court was allowing. Thus, the Court should not accept this “undisputed” fact, or if it is inclined
to accept it, VP respectfully requests it reverse its ruling regarding the admissibility of Exhibits
250-253.

5. Remediation

Valiant contends it should be allowed to collect on the costs expended to remediate a
diesel leak discovered shortly before trial in the amount of $89,432.39. The pleadings did not
state a claim for recoupment of costs for remediation of the secured collateral. Over the
objection of the Defendants, Plaintiff was allowed to introduce such cost at trial.

This ruling of the Court was prejudicial to the Defendants. The testimony at trial
revealed there was a lease between POBD and Valiant to operate the property. Charles Reeves
testified that the lease required Valiant to pay all expenses. Defendants had no fair opportunity
to determine if this expense was related to Valiant’s activities as a lessee of the premises.
Further, Defendants had no fair opportunity to conduct discovery on the cause of the leak, the
responsible party for the leak, if the claimed costs related to the leak, or how the diesel came to
be stored on the property.

In its most recent order issued by the Court allowing the post-trial declaration of William
Haberman, this Court again emphasized that it had limited the trial to the amount owed on the
loans. The cost of repair for remediation was not within that scope. Thus, the Court should not

consider this issue.
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III. CONCLUSION

Valiant implies to this Court that VP’s ciefense of the foreclosure was frivolous because
the facts at trial were not the same as the facts known at the time of summary judgment. Given
the breadth and years of experience of the district judge, VP believes the Court can appreciate
that facts known at vatious stages of litigation expand and shift with discovery and depositions.
Further, Charles Reeves changed his testimony regarding payment of the loan from testimony
given in a prior companion proceeding. Further, by their own admission following the close of
evidence, Valiant has admitted it was unaware of certain payments on the loan. Thus, VP had

every right to {ry this matter before this Court, and such conduct was not frivolous.

Based upon the foregoing evidence, VP requests this Court adjudge that Valiant has not

met its burden of proof of establishing the amounts due under the loan.

DATED this 12% day of May, 2016.

JAMES, VERNON & WEEKS, P.A.

By &ow@m

Susan P. Weeks
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing was served on the following
persons in the manner indicated this 12% day of May, 2016:

____U.S. Mail, Postage Prepaid Gary A. Finpey
____ Hand Delivered FINNEY FINEY & FINNEY, PA
& Facsimile: 208-263-8211 120 E Lake St., Ste. 317
Sandpoint, ID 83864
X U.S.Mail, Postage Prepaid Richard Stacey
_____ Hand Delivered Jeff Sykes
__ Facsimile: 208-489-0110 McConnell Wagner Sykes & Stacey, PLLC

827 E. Park Bivd., Ste. 201
Boise, ID 83712
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