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000001

IN THE SUPREME COURT OF THE STATE OF IDAHO 

H2O ENVIRONMENTAL, INC., an Idaho 
corporation, 

Plaintiff-Appellant, 
vs. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation, 

Defendant-Respondent. 

Supreme Court Case No. 45116 

CLERK'S RECORD ON APPEAL 

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada. 

HONORABLE GERALD F. SCHROEDER 

VAUGHN FISHER 

ATTORNEY FOR APPELLANT 

BOISE, IDAHO 

HANS A. MITCHELL 

ATTORNEY FOR RESPONDENT 

BOISE, IDAHO 
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ADA COUNTY DISTRICT COURT 

CASE SUMMARY 
CASE No. CV-OC-2015-236 

H2O Environmental Inc § 
§ 
§ 
§ 

Location: Ada County District Court 
Judicial Officer: Schroeder, Gerald F. vs. 

Farm Supply Distributors Inc Filed on: 01/08/2015 

DATE 

Plaintiff 

Defendant 

DATE 

01/08/2015 

01/08/2015 

01/08/2015 

01/28/2015 

02/04/2015 

02/04/2015 

02/23/2015 

02/23/2015 

03/04/2015 

Case Number History: 

CASE INFORMATION 

AA- All Initial District Court 
Case Type: Filings (Not E, F, and Hl) 

Current Case Assignment 
Case Number 
Court 
Date Assigned 
Judicial Officer 

H20 Environmental Inc 

CASE ASSIGNMENT 

CV-OC-2015-236 
Ada County District Court 
08/02/2016 
Schroeder, Gerald F. 

PAR.TY INFORl\tATION 

Farm Supply Distributors Inc 

Farm Supply Distributors, Inc. 

EVENTS & ORDERS OF THE COURT 

New Case Filed Other Claims 
New Case Filed - Other Claims 

Complaint Filed 
Complaint Filed 

Summons Filed 
Summons Filed 

Notice of Appearance 
Notice Of Appearance (Pollack/or Farm Supply Distributors Inc) 

Answer 
Answer and Demand/or Jury Trial (Pollack/or Farm Supply Distributors Inc) 

Affidavit of Service 
Affidavit Of Service 1. 15. 15 

Notice of Hearing 
Notice Of Hearing 

Hearing Scheduled 
Hearing Scheduled (Status I Scheduling I Settlement Con/04/08/2015 09:30 AM) 

Notice 

PAGE I OF II 

Lead Attorneys 
Warden, Nicholas Alexander 

Retained 
208-345-7000(W) 

Lyon, Aubrey Dean 
Retained 

208-345-8600(W) 

Mitchell, Hans A. 
Retained 

208-345-8600(W) 

INDEX 

Printed on 07/11/2017 at 1:32 PM 
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04/08/2015 

04/08/2015 

04/08/2015 

04/08/2015 

04/27/2015 

04/28/2015 

04/28/2015 

05/08/2015 

05/27/2015 

05/29/2015 

06/15/2015 

06/17/2015 

06/17/2015 

06/17/2015 

06/18/2015 

06/18/2015 

06/18/2015 

06/23/2015 

06/30/2015 

07/09/2015 

ADA COUNTY DISTRICT COURT 

CASE SUMMARY 
CASE No. CV-OC-2015-236 

Notice of Change of Address 

Hearing Held 
Hearing result for Status I Scheduling I Settlement Conf scheduled on 04/08/2015 09: 30 AM: 
Hearing Held 

Hearing Scheduled 
Hearing Scheduled (Status Conference 06117/2015 09: 30 AM) 

Miscellaneous 
Notice Of Hearing 

Status/Scheduling/Settlement Conference (9:30 AM) (Judicial Officer: Young, Patricia G.) 

Notice of Service 
Notice Of Service 

Motion I 
Motion For Protective Order Regarding Plaintiff's Notice Of Deposition Pursuant To Rule 30 
(B)(6) 

Affidavit 
Affidavit Of Counsell ln Support Of Defendant's Motion For A Protective Order 

Notice of Service 
Notice O/Service a/Discovery 

Notice of Service 
Notice Of Service of Discovery 

Notice 
Notice of Deposition Pursuant to Rule 30 (b) (6) 

Amended 
Amended Notice Of Deposition Pursuant To Rule 30(b)(6) 

Hearing Held 
Hearing result for Status Conference scheduled on 06/1712015 09: 30 AM: Hearing Held 

Notice of Service 
Notice Of Service 

Status Conference (9:30 AM) (Judicial Officer: Young, Patricia G.) 

Order 
Order Governing Proceedings and Setting JuryTrial 

Hearing Scheduled 
Hearing Scheduled (Civil Pretrial Conference 09/09/2015 03:00 PM) 

Hearing Scheduled 
Hearing Scheduled (Jury Trial I 0/07/2015 09:00 AM) 

Amended 
Second Amended Notice Of Deposition Pursuant To Rule 30(b)(6) 

Notice of Service 
Notice Of Service 

Motion 
Defendant's Motion for Summary Judgment 

PAGE20F 11 Printed on 07111/2017 at 1 :32 PM 
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07/09/2015 

07/09/2015 

07/09/2015 

07/09/2015 

07/28/2015 

07/28/2015 

07/28/2015 

07/28/2015 

07/28/2015 

07/28/2015 

08/04/2015 

08/10/2015 

08/10/2015 

08/11/2015 

08/12/2015 

08/25/2015 

08/25/2015 

08/26/2015 

08/26/2015 

08/28/2015 

Affidavit 

ADA COUNTY DISTRICT COURT 

CASE SUMMARY 
CASE No. CV-OC-2015-236 

Affidavit of Counsel in Support of Defendant's Motion for Summary Judgment 

Memorandum 
Memorandum in Support of Defendant's Motion for Summary Judgment 

Notice of Hearing 
Notice Of Hearing 

Hearing Scheduled 
Hearing Scheduled (Motion for Summary Judgment 08/10/2015 03:00 PM) 

Motion 
Motion to Amend Complaint 

Memorandum 
Memorandum in Support of Motion to Amend Complaint 

Response-
Plaintiffs Response to Defendant's Motion for Summary Judgment 

Affidavit 
Affidavit of Nicholas Warden in Opposition to Defendant's Motion/or Summary Judgment 

Affidavit 
Affidavit of Steven King in Support of Response to Defendant's Motion/or Summary Judgment 

Affidavit 
Affidavit of John Bradley in Opposition to Defendant's Motion for Summary Judgment 

Reply 
Defendant Farm Supply Inc's Reply in Support of Motion/or Summary Judgment 

Hearing Held 
Hearing result/or Motion for Summary Judgment scheduled on 08/10/2015 03:00 PM: 
Hearing Held 

Motion for Summary Judgment (3:00 PM) (Judicial Officer: McDaniel, Terry R.) 

Notice of Taking Deposition 
Notice Of Taking Deposition Duces Tecum of H20 Environmental, INC. Pursuant to l.R. C.P 
30(B)(6) 

Amended 
Amended Notice O/Taking Deposition Duces tecum Of H20 Environmental Inc 

Motion 
Motion in Limine 

Affidavit in Support of Motion 
Affidavit Of Nicholas A Warden In Support Of Motion in Limine 

Order 
Order Denying Defendants Motion for Summary Judgment 

Motion 
Defendant Farm Supply Distributors, Inc. 's Motion to Compel Mediation 

Motion 

PAGE30F 11 Printed on 071///20/ 7 at 1:32 PM 
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08/28/2015 

08/28/2015 

08/28/2015 

08/31/2015 

08/31/2015 

09/08/2015 

09/08/2015 

09/09/2015 

09/09/2015 

10/07/2015 

10/29/2015 

10/29/2015 

11/10/2015 

11/10/2015 

11/10/2015 

11/10/2015 

11/10/2015 

11/10/2015 

11/17/2015 

Motion in Limine 

ADA COUNTY DISTRICT COURT 

CASE SUMMARY 
CASE No. CV-OC-2015-236 

Affidavit in Support of Motion 
Affidavit In Support Of Motion 

Memorandum 
Memorandum in Support of Motion in Limine 

Motion 
Motion to Shorten Time 

Motion 
Motion To Shorten Time 

Notice of Hearing 
Notice Of Hearing (9.9.15 at 3:00 PM) 

Hearing Vacated 
Hearing result for Civil Pretrial Conference scheduled on 09/09/2015 03:00 PM: Hearing 
Vacated 

Hearing Vacated 
Hearing result for Jury Trial scheduled on 10/07/2015 09:00 AM: Hearing Vacated 

Miscellaneous 
Defendant Farm Supply Distributor's, Inc's Expert Witness Disclosure 

CANCELED Pre-trial - Civil (3:00 PM) (Judicial Officer: Young, Patricia G.) 
Vacated 

CANCELED Jury Trial (9:00 AM) (Judicial Officer: Young, Patricia G.) 
Vacated 

Notice of Hearing 
Notice Of Hearing 

Hearing Scheduled 
Hearing Scheduled (Motion 11/24/2015 01:30 AM) Motion To Amend the Complaint and Its 
Motion In Llmine 

Continued 
Continued (Motion 11/24/2015 01:30 PM) Motion To Amend the Complaint and Its Motion In 
Llmine 

Notice of Hearing 
Notice Of Hearing (11/24/2015 01:30 PM) 

Motion 
Motion to File Supplemental Affidavit in Support of Plaintiffs Motion in Limine 

Affidavit 
Affidavit of Vaughn Fisher in Support of Plaintiffs Motion in Limine 

Notice of Hearing 
Notice Of Hearing 

Hearing Scheduled 
Hearing Scheduled (Motion 11/24/2015 01: 15 PM) Motion to File Supplemental Affidavit in 
Support of Plaintiffs Motion in Limine 

Response 

PAGE40F 11 Printed on 07/JJ/2017 at 1:32 PM 
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11/17/2015 

11/17/2015 

11/17/2015 

11/17/2015 

11/17/2015 

11/20/2015 

11/23/2015 

11/24/2015 

11/24/2015 

11/24/2015 

11/24/2015 

12/03/2015 

12/03/2015 

12/04/2015 

12/04/2015 

12/04/2015 

12/09/2015 

12/09/2015 

ADA COUNTY DISTRICT COURT 

CASE SUMMARY 
CASE No. CV-OC-2015-236 

Defendant's Response In Opposition To Plaintiff's Motion To Amend Complaint 

Affidavit 
Affidavit Of aubrey D. Lyons In Oppositio To Plaintiff's Motion To Amend Complaint 

Response 
Defendnat's Response In Opposition To Plaintiff's Motion In Limine 

Affidavit 
Affidavit Of Aubrey D. Lyons In Opposition To Motion In Limine 

Miscellaneous 
Response in Opposition to Defendant's First Motion in Limine 

Affidavit 
Affidavit of Nicholas Warden in Opposition to Defendant's First Motion in Limine 

Motion 
Plaintiff's Reply in Support of Motion in Limine 

Reply 
Reply to Plaintiff's Response to Defendant Farm Supply Distributors, Inc's Motion In Limine 

Hearing Held 
Hearing result/or Motion scheduled on 11124/2015 01:15 PM: Hearing Held Motion to File 
Supplemental Affidavit in Support of Plaintiff's Motion in Limine 

Hearing Held 
Hearing result/or Motion scheduled on 11/24/2015 01:30 PM- Hearing Held Motion To 
Amend the Complaint and Its Motion In Llmine 

Motion Hearing (1:30 PM) (Judicial Officer: Young, Patricia G.) 
Motion To Amend the Complaint and Its Motion In Llmine Hearing result for Motion 
scheduled on 11124/2015 01:30 PM: Hearing Held 

Motion Hearing (1: 15 PM) (Judicial Officer: Young, Patricia G.) 
Motion to File Supplemental Affidavit in Support of Plaintiff's Motion in Limine Hearing result I 
for Motion scheduled on 11/24/2015 01:15 PM: Hearing Held 

Order 
Order Granting Leave to Amend 

Order 
Order Re: Motions in Limine 

Motion 
Defendant Farm Supply Distributors, Inc's Motion To Exclude Experts (Oral Argument 
Requested) 

Notice of Hearing 
Notice Of Hearing 

Hearing Scheduled 
Hearing Scheduled (Motion 01/06/2016 02: 30 PM) Motion To Exclude Experts 

Order 
Order Governing Proceedings and Setting Trial 

Hearing Scheduled 
Hearing Scheduled (Court Trial 02/03/2016 09:00 AM) 

PAGES OF ll Printed on 07111/2017 at 1:32 PM 
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12/09/2015 

12/11/2015 

12/17/2015 

12/30/2015 

12/31/2015 

01/04/2016 

01/06/2016 

01/06/2016 

01/20/2016 

01/20/2016 

01/20/2016 

01/20/2016 

01/20/2016 

01/20/2016 

01/21/2016 

01/26/2016 

01/27/2016 

01/27/2016 

01/28/2016 

01/28/2016 

ADA COUNTY DISTRICT COURT 

CASE SUMMARY 
CASE No. CV-OC-2015-236 

Hearing Scheduled 
Hearing Scheduled (Civil Pretrial Conference 01/20/2016 03:30 PM) 

Amended 
First Amended Complaint 

Answer 
Answer to First Amended Complaint (Lyon/or Farm Supply Distributors) 

Response to Request for Discovery 
Response in Opposition to Defendant's Motion to Exclude Experts 

Notice of Service 
Notice O/Service 

Reply 
Defendant's Reply in Support of Motion to Exclude Experts 

Hearing Held 
Hearing result/or Motion scheduled on 01/06/2016 02:30 PM· Hearing Held Motion To 
Exclude Experts 

Motion Hearing (2:30 PM) (Judicial Officer: Young, Patricia G.) 
Motion To Exclude Experts Hearing result/or Motion scheduled on 01/06/2016 02:30 PM: 
Hearing Held 

Hearing Held 
Hearing result/or Civil Pretrial Conference scheduled on 01/20/2016 03:30 PM· Hearing 
Held 

Witness List 
Witness List 

Exhibit List/Log 
Plaintiff H2O Enviromental, Inc's Trial Exhibit List 

Miscellaneous 
Defendants Lay Witness Disclosure 

Miscellaneous 
Defendants Exhibit list 

Pre-trial - Civil (3:30 PM) (Judicial Officer: Young, Patricia G.) 

Affidavit of Service 
Affidavit Of Service (1.19.2016) 

Notice 
Notice Of Deposition Of John Bradley 

Order 
Order Granting Defendant's Motion to Exclude Plaintiff's Expert Witnesses 

Notice of Taking Deposition 
Notice Of Taking Deposition Of Chris Miceli 

Motion 
Motion To Exclude The Testimony of Christopher Miceli Or To Reconsider Order Granting 
Motion To Exclude Plaintiff's Expert Witnesses 

Motion 

PAGE60F 11 Printed on 07/11/2017 at 1:32 PM 
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01/28/2016 

01/28/2016 

01/29/2016 

02/01/2016 

02/01/2016 

02/01/2016 

02/01/2016 

02/01/2016 

02/01/2016 

02/02/2016 

02/02/2016 

02/02/2016 

02/02/2016 

02/02/2016 

02/02/2016 

02/02/2016 

02/03/2016 

02/03/2016 

02/03/2016 

02/24/2016 

ADA COUNTY DISTRICT COURT 

CASE SUMMARY 
CASE No. CV-OC-2015-236 

Motion In Limine Regarding Redacted Documents 

Affidavit in Support of Motion 
Affidavit of Nicholas Warden In Support Of Motion In Limine 

Motion 
Motion To Shorten Time 

Amended 
Amended Affidavit of Nicholas Warden In Support Of Motion In Limine Regarding Redacted 
Documents 

Order 
Order on Shorten Time - Granted 

Notice of Hearing 
Notice Of Hearing 

Hearing Scheduled 
Hearing Scheduled (Motion in Limine 02/0212016 09: 30 AM) 

Certificate of Mailing 
Certificate Of Service 

Response 
Defendant's Response in Opposition to Plaintiff's Motion in Limine Re Redacted Documents, 
To Exclude Miceli Testimony, at to Reconsider 

Affidavit 
Affidavit of Hans A. Mitchell in Opposition to Plaintiff's Motion in Limine Re Redacted 
Documents, To Exclude Miceli Testimony, or to Reconsider 

Amended 
Plaintiff H2O Environmental, Inc. 's Amended Trail Exhibit List 

Hearing Held 
Hearing result/or Motion in Limine scheduled on 02/02/20I6 09:30 AM· Hearing Held 

Stipulation 
Stipulation of Facts 

Stipulation 
Stipulated Exhibit List 

Miscellaneous 
Declaration of Chris Miceli in Opposition to Plaintiff's Motion in Limine 

Miscellaneous 
Defendant's Trial Brief 

Motion in Limine (9:30 AM) (Judicial Officer: Young, Patricia G.) 

Memorandum 
Plaintiff's Pre-Trial Memorandum 

Hearing Held 
Hearing result/or Court Trial scheduled on 02/03/2016 09:00AM- Hearing Held 

Court Trial (9:00 AM) (Judicial Officer: Young, Patricia G.) 

Transcript Filed 

PAGE70F II Printed on 07111/20/7 at 1:32 PM 
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02/25/2016 

02/26/2016 

03/09/2016 

03/16/2016 

03/30/2016 

04/19/2016 

04/19/2016 

04/19/2016 

04/19/2016 

05/02/2016 

05/02/2016 

05/02/2016 

05/16/2016 

05/16/2016 

05/16/2016 

05/17/2016 

05/17/2016 

06/22/2016 

ADA COUNTY DISTRICT COURT 

CASE SUMMARY 
CASE No. CV-OC-2015-236 

Transcript Filed 

Stipulation 
Stipulation to Extend Deadline to Submit Findings of Fact and Conclusions of Law 

Order 
Order Granting Stipulation to Extend Deadline to Submit Findings of Fact and Conclusions o 
Law 

Miscellaneous 
Defendant's Proposed Findings of Fact and Conclusions of Law 

Response to Request for Discovery 
Defendant's Response To Plaintiff's Proposed Findings of Fact and Conclusions of Law 

Findings of Fact and Conclusions of Law 
Findings Of Fact And Conclusions Of Law 

Judgment 
Judgment 

Civil Disposition Entered 
Civil Disposition entered/or: Farm Supply Distributors Inc, Defendant; H2O Environmental 
Inc, Plaintiff. Filing date: 4/19/2016 

Status Changed 
STATUS CHANGED: Closed 

Judgment - Money 
Converted Disposition: 

$7952.56 
Party (H2O Environmental Inc) 
Party (Farm Supply Distributors Inc) 

Motion 
Motion/or Cost and Attorney's Fees 

Affidavit in Support of Motion 
Affidavit of Vaughn Fisher In Support Of Motion/or Cost and Attorney's Fees 

Memorandum 
Memorandum in Support of Motion/or Cost and Attorney's Fees 

Response to Request for Discovery 
Response In Opposition To Plaintiff's Motion For Costs And Fees 

Affidavit 
Affidavit Of Hans A. Mitchell In Opposition To Plaintiff's Motion For Costs And Fees 

Notice of Hearing 
Notice Of Hearing 

Hearing Scheduled 
Hearing Scheduled (Hearing Scheduled 06/22/2016 04:00 PM) Response In Opposition to 
Plaintiff's Motion For Costs And Fees 

Status Changed 
STATUS CHANGED: Closed pending clerk action 

Hearing Held 
Hearing result/or Hearing Scheduled scheduled on 06/22/2016 04:00 PM· Hearing Held 

PAGES OF II Printed on 07/1 J/2017 at 1:32 PM 
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ADA COUNTY DISTRICT COURT 

CASE SUMMARY 
CASE No. CV-OC-2015-236 

Response In Opposition to Plaintiff's Motion For Costs And Fees 

06/22/2016 Hearing Scheduled (4:00 PM) (Judicial Officer: Young, Patricia G.) 
Response In Opposition to Plaintiff's Motion For Costs And Fees Hearing result for Hearing 
Scheduled scheduled on 06/22/2016 04:00 PM: Hearing Held 

07/05/2016 Order 
Order on Plaintiff's Motion for Costs and Fees $7354.65 

07/05/2016 Status Changed 
STATUS CHANGED: closed 

07/25/2016 Transcript Filed 
Transcript Filed 

07/26/2016 · Objection 
Objection to Plaintiff's Proposed Judgment 

08/01/2016 Notice of Appeal 
NOTICE OF APPEAL To District Court 

08/01/2016 Appeal Filed in District Court 
Appeal Filed In District Court 

08/02/2016 Change Assigned Judge: Administrative 
Judge Change: Administrative 

08/02/2016 Transcript Filed 
Notice Of Reassignment - Judge Schroeder 

08/07/2016 Order 

09/12/2016 

10/06/2016 

10/06/2016 

10/06/2016 

10/10/2016 

10/17/2016 

10/18/2016 

10/19/2016 

Governing Procedure on Appeal 

ffl BriefFiled 
Appellant's 

fflMotion 
Defendant/Respondent's Motion to Dismiss Appeal as Moot 

ffl Memorandum 
in Support of Defendant/Respondent's Motion to Dismiss Appeal as Moot 

fflAffidavit 
of Hans A. Mitchell in Support of Defendant/Respondent's Motion to Dismiss Appeal as Moot 

ffl Brief Filed 
Respondent's 

ffl Notice of Hearing 

ffl Notice of Hearing 
Amended 

ffl Brief Filed 
Brief in Opposition to Motion to Dismiss Appeal as Moot Oral Argument Requested 

PAGE90F 11 Printed on 07111/2017 at 1 :32 PM 
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10/19/2016 

10/26/2016 

10/27/2016 

10/31/2016 

11/07/2016 

11/14/2016 

11/17/2016 

12/08/2016 

12/08/2016 

04/04/2017 

04/18/2017 

04/18/2017 

05/02/2017 

05/15/2017 

05/16/2017 

05/16/2017 

05/16/2017 

06/01/2017 

ADA COUNTY DISTRICT COURT 

CASE SUl\fMARY 
CASE No. CV-OC-2015-236 

ffl Affidavit 
Affidavit of Vaughn Fisher in Opposition to Motion to Dismiss Appeal as Moot 

ffl Miscellaneous 
Respondent's Reply in Support of Motion to Dismiss Appeal as Moot 

ffl Civil Notice of Hearing 
Amended Motion to Dismiss and Objections 

ffl Brief Filed 
Appellant's Reply Brief 

ffl Notice of Hearing 
Notice of Oral Argument 12/8/16@1:30pm 

ffl Returned/Undeliverable Mail 
Resent To Nicholas Warden 11/18116 

ffl CANCELED Oral Argument (l :30 PM) (Judicial Officer: Schroeder, Gerald F.) 
Vacated 
Motion to Dismiss 

fil Motion to Dismiss (1 :30 PM) (Judicial Officer: Schroeder, Gerald F.) 
and Opposition to Motion to Dismiss 

ffl Court Minutes 

ffl Decision or Opinion 
on Appeal 

ffl Memorandum of Costs & Attorney Fees 
Respondent's 

fflAffidavit 
of Hans A. Mitchell in Support of Respondent's Memorandum of Costs and Fees on Appeal 

fflobjection 
to Request for Attorney Fees 

fflNotice 
of Errata 

ffl Civil Notice of Hearing 
Objection Hearing (611/2017 at 3:30 PM) 

ffl Notice of Appeal 

Appeal Filed in Supreme Court 

ffl Objection Hearing (3:30 PM) (Judicial Officer: Schroeder, Gerald F.) 
Events: 05/16/2017 Civil Notice of Hearing 

PAGE 10 OF 11 Printed on 0711 /12017 at 1:32 PM 
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06/01/2017 

07/11/2017 

DATE 

ADA COUNTY DISTRICT COURT 

CASE SUMMARY 
CASE No. CV-OC-2015-236 

~ Court Minutes 

~Notice 
a/Transcript Lodged- Supreme Court No.45116 

Defendant Fann Supply Distributors Inc 
Total Charges 
Total Payments and Credits 
Balance Due as of 7/11/2017 

Plaintiff H2O Environmental Inc 
Total Charges 
Total Payments and Credits 
Balance Due as of 7/11/2017 

FINANCIAL INFORMATl0'.'1 

PAGE 11 OF 11 

136.00 
136.00 

0.00 

476.00 
476.00 

0.00 

Printed on 07/1//2017 at 1:32 PM 
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\ 

/ 
Vaughn Fisher, ISB No. 7624 
Nicholas A. Warden, ISB No. 9179 
FISHER RAINEY HUDSON 
910 W. Main St., Ste. 254 
Boise, ID 83702 
Email: vaughn@frhtriallawyers.com 
Email: naw@frhtriallawyers.com 
Telephone: (208) 345-7000 
Facsimile: (208) 297-2689 

Attorneys for Plaintiff 

-No. ____ ,,.,,.,.. ___ _ 
AM, ___ "'~JJ.fW : 

JAN O 8 2015 
CHRISTOPHER D. RICH, Clerk 

By TENILLE RAD 
DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 

H20 ENVIRONMENT AL, INC., an Idaho 
Corporation, 

Plaintiff, 

V. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

CV ·o C 1 5 O O 23 6 
Case No. ------------
COMPLAINT 

COMES NOW the Plaintiff, H20 Environmental, Inc. ("H20"), by and through its 
counsel of record, FISHER RAINEY HUDSON, and claims and alleges against the Defendant as 
follows: 

PARTIES 

1. Plaintiff H20 is, and at all relevant times herein was, a Nevada corporation, 
registered in Idaho and with its principal place of business in Ada County, Idaho. 

ti2j C-LAINT-1 
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2. Defendant Fann Supply Distributors, Inc. ("FSD") is, and at all relevant times 
herein was, an Oregon corporation, registered in Oregon with its principal place of business in 
Enterprise, Oregon, but conducting business in the State of Idaho. 

JURISDICTION AND VENUE 

3. Defendant is a company that transacted business m the State of Idaho for 
pecuniary benefit during the relevant time period and is, therefore, subject to this Court's 
jurisdiction under the State's long-arm statute codified in Idaho Code§ 5-514(a). 

4. The causes of action set forth below arose in Ada County. Therefore, venue is 
proper in the Fourth Judicial District pursuant to Idaho Code§ 5-404. 

COUNTI 
BREACH OF CONTRACT 

5. A contract was formed between H2O and the Defendant, whereby H2O would 
perform environmental remediation services and the Defendant would pay for those services. 

6. H2O performed under the contract by providing emergency remediation services 
in response to a fuel spill at a Maverick country store located in Boise, Idaho. 

7. H2O submitted invoice 8393501 and 8393741 ("invoices") to FSD for work 
performed pursuant to the agreement between the parties. 

8. After discussions with FSD, H2O agreed to reduce the total amount due under the 
mvo1ces to forty-five thousand eight hundred twenty-eight dollars and twenty cents ($45, 
828.20). 

9. On August 27, 2014, FSD's agent made a payment toward the outstanding 
balance of thirty-eight thousand four hundred seventy-three dollars and fifty-five cents 
($38,473.55), leaving an unpaid balance of seven thousand three hundred and fifty-four dollars 
and sixty-five cents ($7,354.65) still outstanding. 

COMPLAINT - 2 
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10. H2O has made various demands for the balance due, including, but not limited to, 
a demand letter dated December 4, 2014, from H2O's counsel to FSD. 

11. FSD has breached the contract between the parties by failing to pay the remainder 
of the balance owed for services performed. 

12. As a result of the Defendant's breach, H2O has sustained damages in the amount 
of seven thousand three hundred and fifty-four dollars and sixty-five cents ($7,354.65). 

COUNT II 
BREACH OF COVENANT OF GOOD FAITH 

AND FAIR DEALING 

13. Plaintiffs reallege and incorporate paragraphs 1-12 as if fully set forth herein. 
14. Implied in every contract is a covenant of good faith and fair dealing. 
15. FSD's breach of this covenant includes, but is not limited to, its failure to make 

full payment to H2O for remediation services performed. 

16. As a direct result of FSD' s breach of the covenant of good faith and fair dealing, 
H2O has been damaged in the amount of seven thousand three hundred and fifty-four dollars and 
sixty-five cents ($7,354.65). 

COSTS AND ATTORNEY FEES 
17. At the time the debts set forth above were incurred, FSD agreed to be liable for all 

costs of collection which H2O might incur, including reasonable attorney fees. FSD's 
unwarranted and unjustified refusal to make payment of the outstanding balance has compelled 
H2O to retain the services of an attorney in order to prosecute this action. Therefore, pursuant to 
the agreement between the parties, I.R.C.P 54 and Idaho Code §§ 12-120 and 12-121, H2O is 
entitled to recover its reasonable attorney fees in the sum of not less than three thousand dollars 

COMPLAINT - 3 
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• 
($3,000.00) if judgment is entered by default, and such other amount as the Court may find 
reasonable if this matter is contested. 

18. At the time the debts set forth above were incurred, FSD agreed to pay interest on 
all past due amounts at the contract rate of 18% per annum. H20 is, therefore, entitled to recover pre-judgment interest at the contract rate. 

PRAYER FOR RELIEF 
WHEREFORE, H20 prays for judgment as follows: 
a. That judgment be entered against FSD in the sum of seven thousand three hundred and fifty-four dollars and sixty-five cents ($7,354.65), plus interest thereon at the rate of 

eighteen percent (18%) per annum through the date of judgment, plus statutory interest on the 
judgment thereafter until paid; 

b. For reasonable attorneys' fees incurred in the prosecution of this action in at least the sum of $3,000.00 if judgment is entered by default, and for such other and further sums as 
the Court may find reasonable if judgment is entered other than by default; 

c. For costs and expenses incurred by the Plaintiff; and 
d. For such other and further relief as the Court may deem appropriate under the circumstances. 

DATED this B-+t:. day of January, 2015. 

COMPLAINT - 4 

FISHER RAINEY HUDSON 

Nicholas Warden, of the firm 
Attorney for Plaintiff 
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Hans A. Mitchell, ISB No. 5565 
Jessica E. Pollack, ISB No. 8700 
CAREY PERKINS LLP 

Capitol Park Plaza 
300 North 6th Street, Suite 200 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 

Attorneys for Defendant 

ORIGINAL 
IN THE MAGISTRATE COURT OF 

THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 

FOR THE COUNTY OF ADA 

H20 ENVIRONMENTAL, INC., an Idaho 
Corporation, 

NO. _________ _ 

A.M. ____ P_I~~-~- %If 
FEB O 4 2015 

CHRISTOPHER D. RICH, Clerk 
By TENILLE RAD 

DEPUTY 

Case No. CV OC 1500236 
Plaintiff, 

vs. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

ANSWER AND DEMAND FOR JURY 
TRIAL 

COME NOW, Defendant Farm Supply Distributors, Inc. ("Farm Supply"), by 

and through its counsel of record, Carey Perkins LLP, and hereby answers the Plaintiffs 

Complaint in the above-entitled matter as follows: 

FIRST DEFENSE 

The Plaintiffs Complaint fails to state a claim against Farm Supply upon 

which relief can be granted. 

SECOND DEFENSE 

ANSWER AND DEMAND FOR JURY TRIAL - 1 
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I. 

Farm Supply denies each and every allegation of the Plaintiffs Complaint not 

herein expressly and specifically admitted. 

II. 

PARTIES 

1. Farm Supply lacks knowledge or information sufficient to form a belief 

as to the truth of the allegations of paragraph 1 and therefore denies them. 

2. Farm Supply admits only that portion of paragraph 2 which states it 

is an Oregon corporation with its principal place of business in Enterprise, Oregon. 

JURISDICTION AND VENUE 

3. Farm Supply admits it is subject to this Court's jurisdiction in the 

instant action. The remaining allegations in paragraph 3 are denied. 

4. Farm Supply admits that venue is proper in the Fourth Judicial District 

in and for Ada County, Idaho. The remaining allegations in paragraph 4 are denied. 

BREACH OF CONTRACT 

5. Farm Supply admits only that portion of paragraph 6which alleges that 

Plaintiff performed emergency remediation services in response to a fuel spill at a Maverik 

store in Boise, Idaho_. All remaining allegations in paragraph 6 are denied. 

6. Farm Supply admits that invoices 83937 41 and 8393501 reflect 

amounts billed by Plaintiff. All remaining allegations in paragraph 7 are denied. 

7. Farm Supply admits Plaintiff was paid $34,473.55, otherwise 

paragraph 9 is denied. 

ANSWER AND DEMAND FOR JURY TRIAL - 2 
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8. With respect to paragraph 10, Farm Supply admits it received a letter, 

dated December 4, 2014, from Defendant's attorney. The contents of the December 4, 

2014 letter speak for itself. Any remaining allegations in paragraph 10 are denied. 

9. Paragraph 11 is denied. 

10. Paragraph 12 is denied. 

BREACH OF COVENANT OF GOOD FAITH AND FAIR DEALING 

11. In response to paragraph 13, Farm Supply restates and realleges its 

answers to paragraphs 1-12 as if fully incorporated herein. 

12. The allegation contained in paragraph 14 is a legal conclusion to which 

no response is required. 

13. Paragraph 15 is denied. 

14. Paragraph 16 is denied. 

COSTS AND ATTORNEY FEES 

15. Paragraph 17 is denied. 

16. Paragraph 18 is denied. 

AFFIRMATIVE DEFENSES 

1. The Plaintiffs claims, or parts thereof, are barred by the doctrine of 

accord and satisfaction and/or novation. 

2. The Plaintiffs claims, or parts thereof, are barred by the doctrines of 
waiver and estoppel. 

3. Plaintiff's recovery is precluded because it breached the agreement 
alleged and/or failed to comply with material provisions of said agreement. 

ANSWER AND DEMAND FOR JURY TRIAL - 3 
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4. Payment of any amount requested by the Plaintiff will result in unjust 

enrichment because the Plaintiff has been fully compensated for the reasonable value of 

goods or services provided. 

5. f>laintiff s claims fail for lack of consideration. 

6. Plaintiffs claims fail for lack of a contract. 

7. Plaintiff has failed to join an indispensable party under Idaho R. Civ. 

P. 19. 

8. Farm Supply reserves the right to amend this Answer to plead further 

affirmative defenses. 

WHEREFORE, Defendant Farm Supply Distributors prays for relief as 

follows: 

1. That the Plaintiff take nothing by way of its Complaint and that its 

claims against Farm Supply be dismissed with prejudice. 

2. That Farm Supply be awarded its attorney fees and costs pursuant to 

all applicable law including, but not limited to, Idaho Code§§ 12-120, 12-121 and Rule 54 

of the Idaho Rules of Civil Procedure. 

3. That this Court award Farm Supply such other and further relief as it 

deems just and equitable. 

JURY DEMAND 

Farm Supply demands a trial by jury of no less than 6 as to all issues. 

ANSWER AND DEMAND FOR JURY TRIAL - 4 
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DATED this 4'llioay of February, 2015. 

CAREY PERKINS LLP 

e sica E. Pollack, Of the Firm 
orneys for Defendant 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 'f~ay of February, 2015, I served a true and correct copy of the foregoing ANSWER AND DEMAND FOR JURY TRIAL by 
delivering the same to each of the following, by the method indicated below, addressed as follows: 

Vaughn Fisher 
Nicholas A. Warden 
FISHER RAINEY HUDSON 
910 W. Main.St., Ste. 254 
Boise, Idaho 83702 
Telephone: (208) 345-7000 
Attorneys for Plaintiff 

ANSWER AND DEMAND FOR JURY TRIAL - 5 

[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 297-2689 
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~ lb2f\ ~~·---
JUN 1 8 2015 

CHRISTOPHER D. RICH, Clerk 
By DEIRDRE PRICE 

DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

H2O ENVIRONMENTAL INC. 

Plaintiff, 

vs. 

FARM SUPPLY DISTRIBUTORS INC 

Case No. CV OC 15 00236 

ORDER GOVERNING 
PROCEEDINGS AND SETTING 

JURY TRIAL 
Defendant. 

Upon a scheduling conference held pursuant to notice, and the Court 
being advised, it is hereby ordered that: 

1) The 1 day jury trial of this action shall commence before this Court on 

Wednesday, October 7, 2015 Trial schedule will be 9:00 a.m. to 4:00 

p.m. Counsel and the parties shall be present at 8:30 a.m. on the first day 

of trial. 

2) A pretrial settlement conference is hereby set for September 9, 2015 at 

3:00 p.m. 

a) All parties and counsel must be present at the pretrial settlement 

conference. Counsel must be the handling attorney, or be fully 

familiar with the case. 

ORDER GOVERNING PROCEEDINGS AND SETTING TRIAL - page I of3 
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• 
b) Jury Instructions are to be submitted to the court by September 

21, 2015 if they are not submitted the right to a jury trial will be 

waived. 

3) All discoveries must be completed no later than September 9, 2015 

4) All dispositive motions are to be filed and scheduled for hearing no later 

than September 9, 2015. 

5) All other pretrial motions, including Motions in Limine, shall be filed by 

September 9, 2015. 

6) All exhibits must be submitted at the time of trial. All exhibits shall be pre

marked, including the case number. 

7) Plaintiff's expert witnesses are to be disclosed no later than September 9, 

2015. Defendant's expert witnesses are to be disclosed no later than 

September 9, 2015. Rebuttal expert witnesses are to be disclosed no 

later than September 21, 2015. 

8) Juror names will be picked at random by the AS400 computer program at 

2:00 p.m. the day before the trial starts. 

9) Failure to comply with this Order shall subject a party to appropriate 

sanctions in the discretion of the Court which may include, without 

limitation, the imposition of costs and attorney fees against the offending 

party and/or the party's attorney, the dismissal with prejudice of a party's 

claims, or the striking of defenses to a claim. A party may be excused 

ORDER GOVERNING PROCEEDINGS AND SETTING TRIAL - page 2 of3 
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-
from strict compliance with any of the provisions of this Order only upon 

motion and the finding of extraordinary circumstances justifying the non

compliance. 

DATED on this _i_/:day of June 2015. 

e~1a~G~ 
Senior Magistrate Judge 

CERTIFICATE OF MAILING 

I hereby certify that on this / e; day of June 2015 I mailed (served) a true 

and correct copy of the within instrument to: 

Nicholas Warden 
Attorney at Law 
950 W. Bannock St., Ste. 630 
Boise, ID 83702 

Jessica Pollack 
Attorney at Law 
Capitol Park Plaza 
300 North 6th St., Ste.200 
PO Box 519 
Boise, ID 83701 

ORDER GOVERNING PROCEEDINGS AND SETTING TRIAL- page 3 of3 
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Hans A. Mitchell, ISB No. 5565 
Jessica E. Pollack, ISB No. 8700 
CAREY PERKINS LLP 

Capitol Park Plaza 
300 North 6th Street, Suite 200 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 

Attorneys for Defendant 

IN THE MAGISTRATE COURT OF 

THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 

FOR THE COUNTY OF ADA 

H20 ENVIRONMENTAL, INC., an Idaho 

Corporation, 

:::::::_rFl~L~~.M ......,...1-J.,~IJ-.~A--

JUL O 9 2015 
Cf-WSTOPH&R 0. RICH, Clerk 

9y 8TIPHANfE Vl0AK 
Dl!PUTV 

Plaintiff, 

vs. 

Case No. CV OC 1500236 

DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT 

FARM SUPPLY DISTRIBUTORS, INC., 

an Oregon corporation 

Defendant. 

COME NOW, the above-entitled Defendant, Farm Supply Distributor's Inc., 

by and through its attorneys of record, Carey Perkins LLP, and moves this Court pursuant 

to Rule 56(c) of the Idaho Rules of Civil Procedure, for summary judgment dismissing the 

action on the ground that there is no genuine issue as to any material fact and that 

Defendant Farm Supply is entitled to judgment as a matter of law. 

DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 1 
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This Motion is based upon the Memorandum in Support of Defendant's 

Motion for Summary Judgment, the Affidavit of Counsel, and the pleadings on file in the 

above-entitled action. 

DATED this~ day of July, 2015. 

CAREY PERKINS LLP 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this~ day of July, 2015, I served a true and correct copy of the foregoing DEFENDANT'S MOTION FOR SUMMARY JUDGMENT by delivering the same to each of the following, by the method indicated below, addressed as follows: 

Vaughn Fisher 
Nicholas A. Warden 
FISHER RAINEY HUDSON 
950 W. Bannock Street, Ste. 630 
Boise, Idaho 83702 
Telephone: (208) 345-7000 
Attorneys for Plaintiff 

[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 297-2689 

DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 2 
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Hans A. Mitchell, ISB No. 5565 
Jessica E. Pollack, ISB No. 8700 
CAREY PERKINS LLP 
Capitol Park Plaza 
300 North 6th Str~et, Suite 200 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 

Attorneys for Defendant 

• 
:-._ -_-_-~_,Fi=Lgr--9 .... t~%2~-

JUL O 9 2015 
CHA!STOPHEA D. RICH, Clerk 

liy STl!PHANI! Vll!AK 
DE!PUTV 

IN THE MAGISTRATE COURT OF 
THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 

FOR THE COUNTY OF ADA 

H20 ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff, 

vs. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

STATE OF IDAHO ) 
: ss. 

County of Ada ) 

Case No. CV OC 1500236 

AFFIDAVIT OF COUNSEL IN 
SUPPORT OF DEFENDANT'S 
MOTION FOR SUMMARY 
JUDGMENT 

JESSICA E. POLLACK, having been first duly sworn upon oath, deposes 

and says: 

1. I am a member of the law firm Carey Perkins LLP, attorneys of record 

for the Defendant Farm Supply Distributors, Inc. ("Farm Supply") in the above-referenced 

AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY 
JUDGMENT -1 
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-
caption action, and the following statements are made of my own personal knowledge and 

are true and correct. 

2. Farm Supply served its First Set of Interrogatories, Requests for 

Admission and Requests for Production of Documents to Plaintiff in this matter on May 8, 

2015. 

3. On July 17, 2015, the Plaintiff serves its Responses to Defendant's 

First Requests for Admission. A true and correct copy of Plaintiff's Responses to 

Defendant's First Requests for Admission is attached hereto as Exhibit A. 

4. On June 30, 2015, the Plaintiff served its Responses to Defendant 

Farm Supply's First Set of Interrogatories, Requests for Admission and Requests for 

Production of Documents to Plaintiff, which included supplemental responses to 

Defendant's Request for Admission No. 3 and No. 4. A true and correct copy of Plaintiff's 

Supplemental Responses to Defendant's Request for Admission No. 3 and No. 4 is 

attached hereto as Exhibit B. 

FURTHER your Affiant saith not. 

SUBSCRIBED AND SWORN to before me this ~ day of July, 2015. 

(SEAL) 

MARSHELL MARIE MARTINEZ 
' Notary Public 

State of Idaho 

Notary P 
Residing a sise,lda 
Commission expires 04/15/2019 

AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT-2 
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-
CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this~ day of July, 2015, I served a true and 
correct copy of the foregoing AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT by delivering the same to each of the following, 
by the method indicated below, addressed as follows: 

Vaughn Fisher 
Nicholas A. Warden 
FISHER RAINEY HUDSON 
950 W. Bannock Street, Ste. 630 
Boise, Idaho 83702 
Telephone: (208) 345-7000 
Attorneys for Plaintiff 

[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 297-2689 

AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY 
JUDGMENT-3 
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EXHIBIT A 
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.I.J. Q"J: 1.· .a:um. 1.111a.yc.c..u.LJ- 1.· .1.~-11c..1.· 

Vaughn Fisher, ISB No. 7624 
Nicholas A. ·Warden1 ISBNo; 9179 
FISHER RAINEY HUDSON 
950 W. Bannock St, Ste. 630 
Boise. ID 83702 
Email: vaughn@frhtriallawyers.com 
Email: naw@frhtrialla\.vyers.com 
Telephone: _{208) 345-7000 
Facsimile: (208) 514-1900 

Attorneys for Plaintiff 

nu.& 1111;;:y IIUU.>UII Wii;.U.& UA 

• 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STA TE OF IDAHO, IN AND FOR THE COlJNTY OF ADA 

l\fAGIST.RATE DIVISION 

H2O ENVIRONMENTAL INC, an Idaho 
Corporation, 
Plaintiff 

V. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 
Defendant. 

Case No. CV OC 1500236 

PLAINTIFF'S RESPONSES TO 
DEFENDA1'1T'S ¥1RST REQUESTS FOR. 
ADl\.flSSION 

REQUEST FOR ADMISSION CNO. 1: Please admit that you did not execute a written 
contract with Defendant Fann Supply regarding remediation services for the Spill. 

RESPONSE TO REQUEST FORADMISSION .NO. 1: Admitted. 

REQUEST FOR ADMISSION NO. 2: Please admit that the "2014 Materials & Service 
fee ScheduJe" attached hereto as Exhibit A (hereinafter "'Fee Schedule") is a true and correct 
copy of Plaintiffs Fee Schedule that was in effect ,vhen Plaintiff provided remediation services 
for the Spill. 

RESPONSE TO REQUEST FOR ADMISSION NO. 2: Admitted. 

PLAINTIFF'S RESPONSES TO DEFENDANT'S FIRST REQUESTS FOR ADMISSION - I 
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& & ..,, ... & & ..a-.a, .... & .a11A&IIIL.r:!:f IIU.'IA-->UII .I. 1A!:f '- • &, I -· 
REQUEST FOR ADMISSION NO. 3: Please admit that you did not discuss the rates to 

be charged for Plaintiff's remedif!tion services with any representatives of Defendant Farm 
Supply before providing the remediation services on the Spill. 

RESPONSE TO REQUEST FOR ADMISSION NO. 3: Denied. The basis for 
Plaintiffs denial will be provided in response to Interrogatory No, 12 as part of a supplemental 
response to discovery. 

REQUEST FOR ADMISSION NO. 4: Please admit that you did not provide a Fee 
Schedule to Defendant Farm Supply or its representative before you provided remediation 
services on the Spi1l. 

RESPONSE TO REQUEST FOR ADMISSION NO. 4: Denied. The basis for 
Plaintiffs denial ,:viH be provided in response to Interrogatory No. 13 as part of a supplemental 
response to discovery. 

REQUEST FOR ADMISSION NO. 5: Please admit that the invoice attached hereto as 
Exhibit Bis a true and correct copy of Plaintiffs invoice number 008393501 to Defendant Fann 
Supply, as amended by Plaintiff on August 4,- 2014. 

RESPONSE TO REQUEST FOR ADMISSIO.rj NO. 5: Plaintiff admits that the 
invoice attached to Defendanfs requests as Exhibit B is a true and correct copy of invoice 
number 008393501 revised by Plaintiff and submitted by Plaintiff to Defendant. Plaintiff lacks 
sufficient knowledge to confirm the exact date on which the revised invoice was submitted to 
Defendant and therefore denies the remaining allegations in Request for Admission No. 5. 

REQUEST FOR ADMISSION NO. 6: Please adm.it that Plaintiff's invoice number 
00839350], attached hereto at Exhibit B, shows charges incurred on July 12, 2014 and July 13, 
2014, fora ··crew truck (ER)"at the ""price" of$90;00per hour. 

PLAINTIFF'S RESPONSES TO DEFE1'1>AJ'1T'S FIRST REQUESTS FOR ADMISSION - 2 
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• 
RESPONSE TO REQUEST Ff)R ADMISSION NO. 6: Plaintiff admits that invoice 

008393501 lists charges for a "'crew truck (ER)" at the ••price" of $90.00 per hour. Request No. 

6 is denied to the extent it seeks an admission that the description of work performed -is accurate. 

The entry \Yas meant to be for the use of a utility "truck with Iiftgate as part of an emergency 

response. The price. of $90 accurately reflects the price ofthat service as set forth in Plaintiff's 

fee schedule. 

REQUEST FOR ADMISSION NO. 7: Please admit that tbe invoice attached hereto as 

Exhibit C is a true and correct copy of PJaintiff s invoice number 008393741 _ to Defendant Fann 

Supply. 

RESPONSE TO REQUEST FOR ADMISSION NO. 7: Admitted. 

REQUEST FOR ADMISSION NO. 8: Please admit that Plaintiff's invoice number 

008393741, attached hereto as Exhibit C. shows charges incurred on August 1, 2014, for a 

"'crew truck"' at the "price" of $75.00 per hour and "crew truck (OT)" at the ·•price'~ of $90.00 per 

hour. 

RESPONSE TO REQUEST FOR ADMISSION NO. 8: Plaintiff admits that invoice 

008393741 lists charges for a "crew truck~ at the "price'' of $75.00 per hour and "crew truck 

(OT)" at the ''price" of $90.00 per hour. Request No. 8 is denied to the extent it seeks an 

admission that the description of work performed is accurate. The entry \Vas meant to _be for the 

use uf a utility truck at the straight time and overtime rates. The price of $75 per hour accurately 

reflects the straightJime price of that service as set tOith in Plaintiff's fee schedule. 

REQUEST FOR ADMISSION NO. 9: Please admit that Plaintiff's invoice number 

008393741, attached hereto at Exhibit C~ shows charges focurred for ''"Steven King Project 

?vfanagement Admin" at the •·price" of$50.00 per hour. 

PLAU\'TIFPS RESPONSES TO DEFENDANT'S FIRST 
REQUESTS FOR ADMISSION - 3 
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• 
RESPONSE TO REQUEST FOR ADMISSION NO. 9: Admitted. 

REQUEST FOR ADMISSION NO. 10: P]ease admit that page 3 of Plaintiffs Fee 

Schedule, attached hereto at Exhibit A, lists the "'straight time" hourly rate for a ·~crew truck~ as 

$35.00. 

RESPONSE TOREOUEST FOR ADMISSION NO. 10: Admitted. 

REQUEST FOR ADMISSION ~O. 11: Please admit that page 3 of Plaintiff's Fee 

Sche-dule, attached hereto at Exlul>it A. lists the "E:R. Time'' hourly rate for a .. crew truck'~ as 

$50.00 per hour. 

RESPONSE TO REQUEST FOR ADMISSION NO. l1: Admitted. 

REQUEST FOR ADMISSION NO. 12: Please admit that Plaintiffs Fee Schedule, 

attached hereto at Exhibit A, does not include an "'Overtime~' rate for a -~crew truck/' 

RESPONSETO REQUEST FOR ADMISSION NO.12: AdinittecL 

REQUEST FOR ADMJ_SSION NO. 13~ Please admit that Plaintiffs list of ·'PersoneH 

[sic] Hourly Rates" on page 1 of Plaintiffs Fee Schedule, attached hereto at Exhibif A, does not 

include a "'Project Manager Admin" hourly rate. 

RESPONSE TO REQUEST FOR ADMJSSION NO. 13: Plaintiff admits that list of 

-~Personel1 [sic] Hour]y Rates" on page I of Plaintiffs Fee Schedule 1ncludes a "Project 

Manager'" hourly rate and an '"Administrative/Secretarial" hourly rate, but does not expressly 

assign an hourly rate for .. Project Manager Admin". Request No~ 13 is denied to the extent it 

seeks an admission that $50 per hour is an unreasonable price for the value of Project Manager 

time spent conducting administrative tasks. 

PLAINTIFF'S RESPONSES TO DEFENDAl~T'S FIRST 
REQUE-STS FOR ADMISSION - 4 
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REQUEST FOR ADMISSION NO. 14: Please admit that Plaintiffs invoice number 

00839350 l, attached hereto at Exhibit B, contains -an overcharge for "crew truck (ERr on July 

l2,20l4andJuly 13,2014. 

RESPONSE TO REQUEST FOR ADMISSION NO. 14: Denied. Please see 

Response to Request for Admission No. 6 above. 

REOlJEST FOR ADMISSION 'NO. IS: Please admit that Plaintiff's invoice number 

00839374 J ~ attached hereto at Exhibit C, contains an overcharge for a ""crew truck~' on August 

1,2014. 

RESPONSE TO REQUEST FOR ADMISSION NO. 15: Denied. Please see 

Response to Request No. 8 above. 

REQUEST FOR ADMISSION., NO. 16: Please admit that Plaintiffs invoice number 
008393741, attached hereto at Exhibit C contains an overcharge for a "crew ttuck (OD" on 

August 1, 2014. 

RESPONSE TO REQUEST FOR ADMISSION NO. 16: Denied. Please see 

Response to Reque-st for Admission No. 8 above. Plaintiff admits that the fee schedule does not 
include a price for pvertime spent using a utility truck with a liftgate. but denies Request No. 16 

to the extent it seeks an admission that the price charged does not accurately reflect the value of 
overtime spent using a utility truck with a Jiftgate. 

DATEDtbis J?- dayofJune,2015, 

FtSHERRA.INEY HUDSON 

Nicholas Warden, ofthe finn 
Attorney for Plaintiff 

PLAINTIFF'S RESPONSES TO DEFENDAi\T'S FIRST 
REQlJESTS FOR ADMISSION .. 5 
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EXHIBIT B 
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Vaughn Fisher, ISB No. 7624 
Nicholas A. Warden, JSB No. 9179 
FrSHER RAINEY HUDSON 
95(fW. Bannock St.; Ste. 630 
Boise, TD 83702 
Email: vaughn@frhtriaUawyers.com 
Email: naw@frhtrialla\vyers.com 
Telephone: (208) 345-7000 
Facsimile: (208) 514-1900 

Attorneys for Plaintiff 

.. - ... - '::, .. ---- .. 

i 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 

H2O ENVIROl\1i-1ENTAL, INC., an Jdaho 
Corporation, 
Plaintiff 

Y. 

FARJ\1' SUPPLY DISTRIBUTORS, JNC., 
an Oregon corporation 
Defendant. 

Case No. CV OC 1500236 

PLAINTIFF'S RESPONSES TO 
DEFE:NDANTFARM SUPPLY'S FIRST 
SET OF INTERROGATORIES, 
REQUESTS FOR ADMISSION AND 
REQUESTS FOR PRODUCTION .OF 
DOCUMENTS TO PLAINTIFF 

INTERROGATORY NO. 1: Please state the name. address, and telephone 

number of each person anS\vering or assisting ·in answering these tnterrogatories, requests for 

admission and requests for production. 

RESPONSE TO INTERROGATORY NO. 1: Ed Savre c/o Fisher Rainey 

Hudson, 950 W. Bannock St, Ste. 630, Boise, ID 83702. 

INTERROGATORY NO. 2: Please identify each and every person kno-wn to 

you or your attorneys who has any knowledge of. or who purports to have .any knowledge of, any 

of the fucts of this action. By this Interrogatory. we seek the identities of all persons \.Vho have 

PLAINTIFF'S RESPONSES TO DEFENDANT FARM SUPPLY'S FIRST SET OF 
INTERROGATORIES, REQCJESTS FOR ADMISSION Al\l> REQUESTS FOR 
PRODUCTION OF DOCUMENTS TO PLAINTIFF .. 1 
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RESPQNSE TO REQUEST FOR PRODUCTION NO. 11: Documents bates 

numbered H20 001-113. 

REQUEST FOR PRODUCTION NO. 12: Please produce al1 documents in 

your possession which are or may be relevant to any of the facts, circumstances, allegations, 

and/or defenses setforth in the pleadings on file in this matter. 

RESPONSE TO REQUEST FOR PRQDUCTION NO. 12: P1ease see 

documents bates numbered H2O 001-004 and 070-07 J . 

REQUEST FOR PRODUCTION NO. 13: Produce a11 documents. relating. or 

pertaining in any way to the Spill which is the subject matter of this litigation or your 

involvement ·with the Spill. Such documents shall include the follov..-ing: photographs, dra'\,\,ings, 

files, records, reports, letters, transmittals, submittals. correspondence,. memoranda. minutes, 

emails, recordings, purchase orders, contracts. agreements, statements, invoices. logs,. calendars, 

schedules, time sheets, dra\-..•ings, ptans. specifications, sketches, maps, shop drawings, estimates, 

calculations, budgets, bids, change orders, proposed change orders, requests for infonnation, 

manuals, test results, appointment books, te]ephone c.all records and logs, notes, notebooks, 

invoices, trip tickets. diaries, reports, notations, :files, shipping manifests~ bills of Jading~ 

organizational charts, policy statements, procedures, instructions, guidelines, charts,. diagrams; 
~ . 

indices and/or chronological listings of documents which relate to. theSpi11. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 13: Please see 

documents bates numbered H2O OOI-113. Plaintiffreserves the right to supplement its response. 

REQUEST FOR ADMISSION NO. 3: Please admit that you did not discuss the 

rates to be charged for Plaintiffs remediation services \Vi.th any representatives of Defendant 

Farm Supply before providing the.remediation services on the Spill. 

PLAINTIFF'S RESPONSES TO DEFEI\-OANT FARM SUPPLY'S FIRST SET OF 
INTERROGATORIES, REQUESTS FOR ADMISSION AND REQUESTS FOR 
PRODUCTION OF DOCUMENTS TO PLAINTIFF - 11 
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rrom: 1mageG~i~- r1sner na1ney nuason wenrax rage; i~,i~ -- /. 
RESPONSE TO REQUEST FOR ADMISSION NO. 3: Denied. The basis for 

Plaintiff's denial '"ilJ be proYided in response to Interrogatory No. 12 as part of a supplemental 

response to discovery, 

FIRST SUPPLEMENT AL RESPONSE TO REQUEST FOR ADMISSION 

NO. 3: Admitted. 

REQUEST FOR ADMISSION NO. 4: Please admit that you did not provide a 

Fee Schedule to Defendant Farm Supply or its representative before you provided remediation 

services on the SpiH. 

RESPONSE TO REQUEST FOR ADMISSION NO. 4: Denied. The basis for 

Plaintiffs denial will be provided in response to Interrogatory No. 13 as part of a supplemental 

response to discovery. 

FIRST SUPPLEMENTAL RESPONSE TO REQUEST FOR ADMISSION 

NO. 4: Admitted. , 

DATED this 0 day of June, 2015. 

FISl-lER RAINEY HUDSON 

·. 4~./ /.. . ;~ .. / / It(.· .· .. -:,,.· ....... 0·.-·_ J ... A .· . . L-: - - _---
Nfch6fas Warden, of the firm 
Attorney for Plaintiff 

PLALNTIFF'S RESPONSES TO DEFENDANT FAR!\1 SUPPL Y'S FIRST SET OF 
INTERROGATORIES, REQUESTS FOR ADMISSION AND REQUESTS FOR 
PRODUCTION OF DOCUMENTS TO PLAINTIFF - 12 
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-
Vaughn Fisher, ISB No. 7624 
Nicholas A. Warden, ISB No. 9179 
FISHER RAINEY HUDSON 
950 W. Bannock St., Ste. 630 
Boise, ID 83 702 
Email: vaughn@frhtriallawyers.com 
Email: naw@frhtriallawyers.com 
Telephone: (208) 345-7000 
Facsimile: (208) 297-2689 

Attorneys for Plaintfff 

N0._"-"'.::-:--7:ii~-l-+---AM. ___ ------....EILF.-i~---= 

JUL 2 8 2015 
CHAISTOPH!A O. RICH, Clerk 

8y JAMIE MARTIN 
DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 

H20 ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff, 

V. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

Case No. CV-OC 1500236 

PLAINTIFF'S RESPONSE TO 
DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT 

INTRODUCTION 

There are two issues of material fact that preclude granting summary judgment in favor 
of the Defendant. First, as to Plaintiff's breach of Contract Claim there are genuine issues of 
material fact as to whether Defendant ratified the contract by continuing to receive services after 
it had received notice of the pricing by invoice and fee schedule. Second, in the event the parties 
failed to reach an enforceable contract, the proper remedy is for Plaintiff to receive the 
reasonable value of the services it has provided. 

PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 1 0 RIG I NAL 
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-
LEGAL AUTHORITY 

In the section of its brief entitled "Standard of Review", Defendant has accurately 

articulated the relevant legal authority in granting or denying a motion for summary judgment. 

STATEMENT OF FACTS 

1. On Saturday, July 12, 2014, a transport truck containing fuel spilled a portion of 

its contents at a Maverik gas station in Boise, Idaho. King Aff., paragraph 2. 

2. The truck was owned by Farm Supply Distributors, Inc. ("Defendant" or "Farm 

Supply"), and was driven by a Farm Supply employee at the time of the spill. Willis Depo., 

9:21-25. 

3. The day of the spill, Greg Willis, CEO of Farm Supply, contacted a representative 

of H2O and hired H2O to clean up the spill. Willis Depo., 17:22-25, 18: 1-4, 18: 16-24. 

4. Between July 12 and August 4, 2014, H2O performed the work Farm Supply 

hired it to do and cleaned up the spill. King Affidavit, paragraph 4. 

5. Though not in advance of its initial response to the emergency, pnor to 

completion of the clean up, H2O submitted a fee schedule to Farm Supply containing an 

itemized list of prices for its services. King Affidavit, paragraph 5. 

6. H2O submitted invoices to Farm Supply periodically throughout the clean up for 

work it had performed as of that date. These invoices reflected prices for work performed 

consistent with prices contained in H2O's fee schedule. King Affidavit, paragraph 6. 

7. Farm Supply has never voiced concern regarding the workmanship or quality of 

services provided by H2O, nor have they identified a basis to do so. Willis Depo., 43:22-25, 

44: 1-11. 

PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 2 
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8. Farm Supply has testified that it has no basis to question the accuracy of what 

H2O billed for its services. Willis Depo., 38:4-7. 

9. Farm Supply has testified that it has no basis to contest whether H2O charged it a 

reasonable amount for the services it provided. Willis Depo., 40:4-17. 

10. To date, Farm Supply has already paid $38,473.55 of the total invoiced amounts, 

leaving an unpaid balance of $7,354.65. Df. Br., pg. 3. 

ARGUMENT 

I. Summary judgment should be denied because there is a genuine issue of material of fact whether Defendant ratified the price H2O charged for its services. 

A ratification of contract terms may occur where a party seeking to void a contract 

"intentionally accepts the benefits growing out of it, remains silent, acquiesces in it for any 

considerable length of time after opportunity is afforded to avoid it or have it annulled, or 

recognizes its validity by acting upon it." Mountain Elec. Co. v. Swartz, 87 Idaho 403, 411, 393 

P .2d 724, 729 (1964 ). Farm Supply ratified the price H2O charged for its services when it 

accepted the benefit it derived from the clean up and failed to dispute the prices it received from 

H2O during the clean up. 

Farm Supply hired H2O to clean up a fuel spill it had caused. It agreed to pay H2O to 

clean up that spill. Over the course of roughly three weeks, H2O cleaned up the spill and 

brought Farm Supply into compliance with applicable state and local law. King Affidavit, 

paragraph 4. Prior to completing the clean up, H2O submitted a fee schedule to Farm Supply 

containing itemized prices for services related to the clean up. King Affidavit, paragraph 5. 

H2O also submitted periodic invoices throughout the clean up process containing prices for its 

services consistent with those contained in the fee schedule. See, King Affidavit, paragraph 6. 

At no time during the clean up process did Farm Supply dispute the prices contained in the fee 

PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 3 
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-
schedule or the invoices. King Affidavit, paragraph 1 0; See, Willis Depo., 38:4-7, 40:4-17. The 

first invoice was received within five days of the three-week clean up. King Affidavit, paragraph 

7. 

Farm Supply had ample opportunity throughout the clean up process to dispute the cost 

of H2O's services, but failed to do so. The facts demonstrate that Farm Supply intentionally 

acc,epted the benefits of having its fuel spill cleaned up by H2O, and that it chose to remain silent 

and/or acquiesce to the prices contained within H2O's fee schedule and invoices for the duration 

of the clean up. Contrary to Defendant's assertion, H2O did not "unilaterally determine[] the 

rates it would charge" any more than Farm Supply unilaterally determined the amount it would 

pay. Df. Br., pg 5. 

a. Summary judgment should be denied because Defendant misstates Plaintiff's 
discovery responses in its briefing. 

In support of its motion for summary judgment, Defendant incorrectly characterizes the 

substance of Plaintiff's responses to Requests for Admission Nos. 3 and 4. Defendant's Request 

for Admission No. 3 asks Plaintiff to "admit that [Plaintiff] did not discuss the rates to be 

charged for Plaintiff's remediation services with any representatives of Defendant Farm Supply 

before providing the remediation services on the Spill." Plaintiff responded with an admission. 

Similarly, Defendant's Request for Admission No. 4 asks Plaintiff to "admit that [Plaintiff] did 

not provide a Fee Schedule to Defendant Farm Supply or its representative before you provided 

remediation services on the Spill." Again, Plaintiff responded with an admission. 

Defendant then states that these admissions serve as evidence that "Plaintiff unilaterally 

determined the rates it would charge, only after performing work on the Spill." Df. Br., pg. 5 

(emphasis added). This is inaccurate. Defendant's requests for admission pertain to events that 

occurred before H2O commenced work. The scope of these admissions cannot be reasonably 

PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 4 
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interpreted to extend beyond commencement of work nor do they stand for an admission that 

price was not communicated to Farm Supply until after clean up was complete. 

II. Summary judgment should be denied because the parties' failure to agree on price 
in advance of services being provided is not material to all of Plaintiff's claims. 

By its motion, Farm Supply seeks summary judgment as to all of Plaintiff's claims. The 

sole basis presented in support of this request is the parties' failure to agree on a price for H2O's 

services in advance of the commencement of clean up. Even if the Court finds in favor of 

Defendant regarding ratification, summary judgment on all of Plaintiff's claims is inappropriate 

because the issue of whether the parties agreed on a price in advance does not resolve whether 

H2O has received payment of the reasonable value of services it performed. 1 

As stated above, Farm Supply has already paid H2O $38,473.55 of the total amount H2O 

invoiced for its services. Implicit in this payment is recognition by the Defendant that H2O, at 

minimum, is entitled to receive the reasonable value of services it performed at Farm Supply's 

request. This is the issue at the heart of this proceeding and is an issue of fact presently in 

dispute. Farm Supply has stated that payment of any amount beyond what has already been paid 

"will result in unjust enrichment because the Plaintiff has been fully compensated for the 

reasonable value of goods or services provided." Answer, pg. 4. H2O has presented evidence 

that the prices contained in H2O's fee schedule represent the reasonable value of its services 

because (a) they are consistent with prices charged by other companies in the same industry, and 

(b)_ they are consistent with what H2O has been charging its clients since about 2010. See, 

Bradley Affidavit, paragraphs 3 and 4. Moreover, Farm Supply recently designated two 

representatives to testify on behalf of the company regarding the reasonableness of what H2O 

1 It is for this reason Plaintiff has filed a motion to amend its Complaint to add a claim for unjust enrichment concurrent with this Response. 

PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 5 
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charged for its services and neither deponent could identify a basis to dispute the reasonableness 

ofH2O's charges. See, Willis Depo., 40:4-17; See also, Ward Depo., 48:11-14. 

CONCLUSION 

Farm Supply has already made payment to H2O under the terms of the agreement 

between them in an amount that Farm Supply considers to represent the reasonable value of 

H2O's services. Defendant's request for summary judgment should be denied because genuine 

issues of material fact exist regarding whether Farm Supply ratified the price for H2O's services. 

Further, in the event ratification is not found, there is a genuine issue of material fact as to the 

reasonable value of the services provided. 

DATED this LP> day =of July, 2015. 

FISHER RAINEY HUDSON 

aLHA 
Ni-ihofas Warden- of the firm 
Attorney for Plaintiff 

PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 6 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on theZt day of July, 2015, I caused a true and correct copy 
of the foregoing PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT to be served upon the following individuals in the manner indicated 
below: 

Hans A. Mitchell 
Jessica E. Pollack 
CAREY PERKINS LLP 
300 N. 6th St., Ste. 200 
PO Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 

( ) Via U.S. Mail 
( ) Via Facsimile 
( ) Via Overnight Mail 
(/<) Via Hand Delivery 
( ) Email 

Nicholas Warden 

PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 7 
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-
Vaughn Fisher, ISB No. 7624 
Nicholas A. Warden, ISB No. 9179 
FISHER RAINEY HUDSON 
950 W. Bannock St., Ste. 630 
Boise, ID 83 702 
Email: vaughn@frhtriallawyers.com 
Email: naw@frhtriallawyers.com 
Telephone: (208) 345-7000 
Facsimile: (208) 514-1900 

Attorneys for Plaintiff 

-
JUL 2 8 2015 

OHAISTOPHl!A 0, RICH, Clerk 
By JAMIE MARTIN 

DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 

H20 ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff, 

V. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

ST ATE OF IDAHO ) 
) ss 

County of Ada ) 

Case No. CV-OC 1500236 

AFFIDAVIT OF NICHOLAS WARDEN 
IN OPPOSITION TO 
DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT 

Nicholas Warden, being first duly sworn deposes and says the following: 

1. I am over the age of 18 and competent to testify on the matters set forth herein. 

2. I am counsel for the Plaintiff. 

3. I make the representations in this Affidavit ofmy own personal knowledge. 

AFFIDAVIT OF NICHOLAS WARDEN IN OPPOSITION TO MOTION FOR SUMMARY JUDGMENT -

I C~IGINAL 
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-
4. Attached hereto as Exhibit "l" is a true and correct copy of excerpts from the 

deposition of Greg Willis cited in Plaintiffs Response to Defendant's Motion for Summary 

Judgment. 

5. Attached hereto as Exhibit "2" is a true and correct copy of excerpts from the 

deposition of Carol Ward cited in Plaintiffs Response to Defendant's Motion for Summary 

Judgment. 

6. Further your affiant sayeth naught. 

DATED this lt___ day of July, 2015. 

Nicholas Warden 

SWORN AND SUBSCRIBED before me this 2l__ day of July, 2015. 

STEFFANIE COY 
Notary Public 
State of Idaho 

Notary lie for Idaho 
Residing at: _Ja __ D~\~~-----
My Commission Expires: MeYtU.-, Zt 1,0 ?,,,O 

AFFIDAVIT OF NICHOLAS WARDEN IN OPPOSITION TO MOTION FOR SUMMARY JUDGMENT -2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the~ day of July, 2015, I caused a true and correct 
copy of the foregoing AFFIDAVIT OF NICHOLAS WARDEN IN OPPOSITION TO 
MOTION FOR SUMMARY JUDGMENT to be served upon the following individuals in the 
manner indicated below: 

Hans A. Mitchell 
Jessica E. Pollack 
CAREY PERKINS LLP 
300 N. 6th St., Ste. 200 
PO Box 519 
Boise, Idaho 83 70 I 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 

( ) Via U.S. Mail 
( ) Via Facsimile 
( ) Via Overnight Mail 
~) Via Hand Delivery 
( ) Email 

Jf/4 ;lit( 
Nicholas Warden 
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MR. WARDEN: Fair enough. 

Q. Were you designated to be here by a 
representative of Vertex? 

A. No. 

Q. Were you designated to be here by a 
representative of Zurich? 

A. No. 

Q. Okay. So, other than the fact that you 
were an officer of the organization, are there other 
reasons why you were designated to appear here today 
to testify? 

A. Well, I'm assuming it's -- I was designated 
to appear here today, because of any knowledge I might 
have on the matter at hand. 

Q. Okay. So, based on the scope of your 
knowledge of the matter at hand, would that be a fair 
way to describe it? 

A. Yes. 

Q. And what is your understanding of the 
matter at hand? 

A. One of my company's tanker trucks had a 
Hazmat spill --

Q. Uh-huh. 

A. -- at a Maverick fuel station in Boise, 
Idaho. 

CRAIG WILLIS - by Mr. Warden 
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Q. So, you received a telephone phone call 

from a representative of the Boise Fire Department? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

That's correct. 

Do you remember that individual's name? 

I do not. 

But he called you, and what did he say? 

That there had been an accident, a spill. 

Anything else? 

And that my driver had ingested fuel and 

had been taken to the hospital by ambulance. 

Q. 

A. 

Q. 

A. 

Because he ingested fuel? 

Yes. 

Wow. Okay. Anything else? 

And that a person from the emergency 

response team for Ada County, I think, it was Ada 

County, not Boise. It might have been the city of 

Boise, but I can't remember, would be contacting me. 

Okay. Q. 

A. To see what we needed to do to get a Hazmat 

team out. 

Q. Okay. 

A. And I hung up the phone, and it was a 

woman. I can't tell her name from the emergency 

response people from Ada County or the city of Boise, 

told me the scope of the spill that a tank had 

CRAIG WILLIS - by Mr. Warden 
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-
ruptured and the trailer was sitting on top of the 

cement block, and some fuel had been, had got into the 

storm drain. And I needed to get a Hazmat cleanup 

team out there. 

And I told her that I was 22 miles in the 

middle of nowhere at a picnic and 

With barbecue sauce? Q. 

A. And, yeah, with barbecue on my face and she 

said there were two Hazmat companies in the area, and 

that is all that was in the area, it was two 

companies. 

And I can't remember the first one. It 

doesn't matter at this point, and H2O Environmental. 

I do remember I phoned the first one first, and they 

never answered the phone. 

And so, I phoned H2O Environment and told 

them what I had going on and they responded. 

Q. 

A. 

Okay. 

And I do remember I talked to a woman in 

Reno, Nevada. 

Q. Okay. So, the representative of H2O that 

you spoke to --

A. 

Nevada. 

Q. 

The representative of H2O was in Reno, 

I do remember that. 

And she was female? 

CRAIG WILLIS - by Mr. Warden 
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A. I might have scanned them. I might have 

been told about them when they came in from my office 
manager in passing. 

Q. And to your knowledge, what did they say? 
Let me ask more generally. To your knowledge, what 

did they pertain to? 

A. 

Q. 

Q. 

The cleanup. 

The cleanup. Okay. 

MR. WARDEN: Can we go for a second? 

(Discussion held off the record). 

(BY MR. WARDEN:) So, Craig, I just have a 
couple more quick questions here. 

A. Sure. 

Q. So, the spill occurred when? 

A. It was July the 12th. 

Q. July the 12th of this year? 

A. Last year. 

Q. Last year. Of last year. About how long 
did the cleanup run? 

A. Oh, I think it went on for a couple two, 

three weeks. 

Q. Two or three weeks. At any time during the 
period, were you at all concerned with the quality of 
work performed by H20? 

A. No. I was well aware that they were being 

CRAIG WILLIS - by Mr. Warden 
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checked on pretty closely. 

Q. 

A. 

Q. 

A. 

Q. 

Okay. But you weren't 

Just from the business I'm in. 

Right. 

They're not going to do shoddy work. 

Okay. And what about after that, since 
that time, since the remediation services were 
complete, since the spill was cleaned up, have you at 
any time had reason to be concerned about the quality 
of work performed by H20? 

A. 

Q. 

A. 

No. 

Okay. Had you worked at H20 before this? 

No. That's the first Hazmat spill my 
company has had, and I'm the fourth owner of the 
company; we've been in business since 1938. 

So, there aren't very many companies any 
older than the ones I've owned. I've personally 
hauled fuel for 32 years before I bought the company. 

Q. 

A. 

Q. 

Wow. 

So. 

Well, I understand you're a busy man. I 
appreciate you taking the time to answer questions 
here today. Counsel may have some further questions, 
then I might have follow-up, but other than that, for 
now, I'm done. Thank you. 

CRAIG WILLIS - by Mr. Warden 
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there were no charges that you were able to identify 

as unreasonable? 

A. That's correct. 

Q. Okay. Do you have any reason to believe 

that the itemized charges within the, the itemized 

charges contained in Exhibit 4 are somehow inaccurate? 

A. No. 

Q. Do you have any knowledge of the reasonable 

value of environm~ntal remediation services? 

A. Do I have any knowledge of the reasonable 

value? 

Q. Of environmental remediation services? 

A. No. 

Q. Okay. 

A. I don't own an environmental company. I 

can tell you, if you want a gallon of gas hauled from 

Portland, Oregon, to Boise, Idaho, I've got a 

reasonable knowledge of the value of that. 

Q. I believe it. Do you have any reason to 

believe that there is somebody, an individual at 

Vertex, with knowledge relevant to the reasonableness 

of charges for environmental remediation services 

performed by H2O? 

A. No. 

Q. Same question for Zurich. Do you have any 

CRAIG WILLIS - by Mr. Warden 
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reason to believe that there is anybody at Zurich with 

knowledge regarding the reasonableness of charges for 

environmental remediation services? 

I wouldn't have knowledge of it. 

Okay. 

A. 

Q. 

A. But I'll go back to my response that I gave 

a little bit ago. I doubt there is anybody from 

Vertex and Zurich that knows what it costs to haul a 

gallon of gas from Portland, Oregon, to Boise, Idaho, 

either. 

Q. 

A. 

I do. 

Q. 

A. 

Right. 

It's not what they do, and that isn't what 

So, it's not what they do? 

They don't haul fuel. 

Q. They also don't conduct environmental 

remediation services, correct? 

A. I have no idea what they do. 

Q. Okay. 

A. I know what I do. 

Q. Okay. So, they may? 

A. They may. 

Q. Okay. 

A. I have no knowledge of it. 

Q. Okay. Fair enough. I'm going to spare you 

39 
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the boredom and torture of going through item through 

item the services performed by H20 and asking you 

whether or not the amount they charged is reasonable; 

and instead, I'm going to ask you, generally, once 

more, do you have any reason to believe that the 

itemized charges that H20 -- Well, do you have any 

reason to believe what H20 charged Farm Supply for the 

environmental remediation services it performed in 

response to the spill, were unreasonable, in any way 

unreasonable? 

A. 

Q. 

have any 

different. 

I wouldn't have any knowledge of that. 

Okay. So, you have no reason to -- Do you 

Well, let me -- My question is a little 

Do you have any reason to believe that 

those charges were unreasonable? 

A. No. Not other than the correspondence that 

was, has been sent on to our office. That's the only 

reason I would have to believe that there is a matter 

in dispute about it. 

Q. Is this correspondence between your 

organization and counsel? 

A. 

Q. 

A. 

No. 

Okay. So, what the --

I'm talking about from H20 to our office to 

40 
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Okay. A. 

Q. What is the reasonable value for the use of 

a power washer for environmental remediation services? 

A. 

Q. 

I don't know. 

Okay. Does the amount of $70 per hour 

sound reasonable to you? 

A. 

Q. 

A. 

I don't know. 

Okay. 

Could be too low, could be too high. 

have no idea. 

Q. Okay. Do you have any knowledge, 

I 

whatsoever, of the reasonableness of any of the 

charges that H2O charged Farm Supply for its services? 

A. 

Q. 

No. 

I'm hoping that that question will save me 

from going through all the itemized charges one by 

one. But you don't understand that the scope of that 

question covers all itemized charges --

A. 

Q. 

I know nothing about environmental cleanup. 

And you know nothing about the 

reasonableness of charges for those services? 

A. 

Q. 

A. 

Q. 

I know nothing. 

Okay. 

I'm not knowledgeable. 

And you also do not know the identity of 

CAROL WARD - by Mr. Warden 
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Vaughn Fisher, ISB No. 7624 
Nicholas A. Warden, ISB No. 9179 
FISHER RAINEY HUDSON 
950 W. Bannock St., Ste. 630 
Boise, ID 83702 
Email: vaughn@frhtriallawyers.com 
Email: naw@frhtriallawyers.com 
Telephone: (208) 345-7000 
Facsimile: (208) 514-1900 

Attorneys.for Plaint(ff 

- NO---i~----F[~fi·-z ~ ,~ A.M .. ____ P.M,,_=-.;, __ _ 

AUG 2 5 2015 
Cni.11STOPHEA D. RICH, Cl-,rk 

By tAN"!"!AGO EARRIOS 
D:Ci"UTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 

H2O ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff, 

v. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

STATE OF IDAHO ) 
) ss 

County of Ada ) 

Case No. CV-OC 1500236 

AFFIDAVIT OF NICHOLAS A. 
WARDEN IN SUPPORT OF 
MOTION IN LIMINE 

Nicholas A. Warden, being first duly sworn deposes and says the following: 

1. I am over the age of 18 and competent to testify on the matters set forth herein, 
and make this affidavit based on my own personal knowledge. 

2. I am counsel for the Plaintiff in the above-captioned matter. 

AFFIDAVIT OF NICHOLAS A. WARDEN IN SUPPORT OF MOTION IN LI MINE - I ORIGl~AL 
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/ 
3. Attached hereto as Exhibit "1" is a true and correct copy of Defendant's Answer 

filed on February 4, 2015, with this court. 

4. Attached hereto as Exhibit "2" is a true and correct copy of Plaintiffs Amended 

30(b)(6) dated June 15, 2015. 

5. Attached hereto as Exhibit "3" is a true and correct copy of the May 29, 2015 

letter sent by Nicholas Warden to Jessica Pollack. 

6. Attached hereto as Exhibit "4" is a true and correct copy of relevant portions of 

the deposition of Greg Willis taken on July 8, 2015. 

7. Further your affiant sayeth naught. 

DA TED this ~S-day of August, 2015. 

~Warden 

SWORN AND SUBSCRIBED before me this b day of August, 2015. 

STEFFANIE COY 
Notary Public 
State or Idaho 

;.c. j 

~• ... :" ·, C 
'•I· t 

,. . j . 

Residing at: ~B-~~\~-------
My Commission Expires: ~C,~ U J~ 

AFFJDA VJT OF NICHOLAS A. WARDEN IN SUPPORT OF MOTION IN LIMINE - 2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the Z:["day of August, 2015, I caused a true and correct copy of the foregoing AFFIDAVIT OF NICHOLAS A. WARDEN IN SUPPORT OF MOTION IN LIMINE to be served upon the following individuals in the manner indicated below: 

Haris A. Mitchell 
Aubrey Lyon 
CAREY PERKINS LLP 
300 N. 6th St., Ste. 200 
PO Box 519 
Boise, Idaho 83701 

( ) Via U.S. Mail 
fX) Via Facsimile - (208) 345-8660 
( ) Via Overnight Mail 
( ) Via Hand Delivery 
( ) Email 

Nicholas Warden 

AFFIDAVIT OF NICHOLAS A. WARDEN IN SUPPORT OF MOTION IN LIMINE - 3 



000064

-
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/ ·-
Hans A. Mitchell, ISB No. 5565 
Jessica E. Pollack, ISB No. 8700 
CAREY PERKINS LLP 
Capitol Park Plaza 
300 North 6th Street, Suite 200 
P. 0. Box 519 · 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 

Attorneys for Defendant 

IN THE MAGISTRATE COURT OF 
THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 

FOR THE COUNTY OF ADA 

H20 ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff, 

vs. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

Case No. CV OC 1500236 

ANSWER AND DEMAND FOR JURY 
TRIAL 

COME NOW, Defendant Fann Supply Distributors, Inc. ("Fann Supply"), by 

and through its counsel of record, Carey Perkins LLP, and hereby answers the Plaintiffs 

Complaint in the above-entitled matter as follows: 

FIRST DEFENSE 

The Plaintiffs Complaint fails to state a claim against Fann Supply upon 

which relief can be granted. 

SECOND DEFENSE 

ANSWER AND DEMAND FOR JURY TRIAL - 1 
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I. 

Farm Supply denies each and every allegation of the Plaintiffs Complaint not 

herein expressly and specifically admitted. 

II. 

PARTIES 

1. Farm Supply lacks knowledge or information sufficient to form a belief 

as to the truth of the allegations of paragraph 1 and therefore denies them. 

2. Farm Supply admits only that portion of paragraph 2 which states it 

is an Oregon corporation with its principal place of business in Enterprise, Oregon. 

JURISDICTION AND VENUE 

3. Farm Supply admits it is subject to this Court's jurisdiction in the 

instant action. The remaining allegations in paragraph 3 are denied. 

4. Farm Supply admits that venue is proper in the Fourth Judicial District 

in and for Ada County, Idaho. The remaining allegations in paragraph 4 are denied. 

BREACH OF CONTRACT 

5. Farm Supply admits only that portion of paragraph 6 which alleges that 

Plaintiff performed emergency remediation services in response to a fuel spill at a Maverik 

store in Boise, Idaho. All remaining allegations in paragraph 6 are denied. 

6. Farm Supply admits that invoices 8393741 and 8393501 reflect 

amounts billed by Plaintiff. All remaining allegations in paragraph 7 are denied. 

7. I Farm Supply admits Plaintiff was paid $34,473.55, otherwise 

paragraph 9 is denied. 

ANSWER AND DEMAND FOR JURY TRIAL - 2 



000067

8. With respectto paragraph 10, Farm Supply admits it received a letter, 

dated December 4, 2014; from Defendant's attorney. The contents of the December 4, 

2014 letter speak for itself. Any remaining allegations in paragraph 10 are denied. 

9. Paragraph 11 is denied. 

10. Paragraph 12 is denied. 

BREACH OF COVENANT OF GOOD FAITH AND FAIR DEALING 

11. In response to paragraph 13, Farm Supply restates and realleges its 

answers to paragraphs 1-12 as if fully incorporated herein. 

12. The allegation contained in paragraph 14 is a legal conclusion to which 

no response is required. 

13. Paragraph 15 is denied. 

14. Paragraph 16 is denied. 

COSTS AND ATTORNEY FEES 

15. Paragraph 17is denied. 

16. Paragraph 18 is denied. 

AFFIRMATIVE DEFENSES 

1. The Plaintiffs claims, or parts thereof, are barred by the doctrine of 
accord and satisfaction and/or novation. 

2. The Plaintiffs claims, or parts thereof, are barred by the doctrines of 
waiver and estoppel. 

3. Plaintiffs recovery is precluded because it breached the agreement 
alleged and/or failed to comply with material provisions of said agreement. 

ANSWER AND DEMAND FOR JURY TRIAL - 3 
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4. ~frnent of ahy amount regu'e~ted.byJhe.elainti[will re_~ul_firfunj@.t:J 

... -[enrichment becau~filfJ~.Plaintiff_l}_~s_been_fuJly_~onJPJtnsated for tfie reasonal5Ievalue--OfJ 
(QcfOOS or servi~ proyia~. 

5. Plaintiffs claims fail for lack of consideration. 

6. Plaintiffs claims fail for lack of a contract. 

7. Plaintiff has failed to join an indispensable party under Idaho R. Civ. 
P. 19. 

8. Farm Supply reserves the right to amend this Answer to plead further 
affirmative defenses. 

WHEREFORE, Defendant Farm Supply Distributors prays for relief as 
follows: . 

1. That the Plaintiff take nothing by way of its Complaint and that its 
claims against Farm Supply be dismissed with prejudice. 

2. That Farm Supply be awarded its attorney fees and costs pursuant to 
all applicable law including, but not limited to, Idaho Code§§ 12-120, 12-121 and Rule 54 
of the Idaho Rules of Civil Procedure. 

3. That this Court award Farm Supply such other and further relief as it 
deems just and equitable. 

JURY DEMAND 

Farm Supply demands a trial by jury of no less than 6 as to all issues. 

ANSWER AND DEMAND FOR JURY TRIAL - 4 
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DATED this tflliday of February, 2015. 

CAREY PERKINS LLP 

By /S/ 
Jessica E. Pollack, Of the Firm 
Attorneys for Defendant 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this ~ay of February, 2015, I served a true and correct copy of the foregoing ANSWER AND DEMAND FOR JURY TRIAL by delivering the same to each of the following, by the method indicated below, addressed as follows: 

Vaughn Fisher 
·. Nicholas A. Warden 
FISHER RAINEY HUDSON 
910 W. Main St.,Ste. 254 
Boise, Idaho 83702 
Telephone: (208) 345-7000 
Attorneys for Plaintiff 

ANSWER AND DEMAND FOR JURY TRIAL - 5 

[X] U.S. Mail, postage prepaid 
( ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 297-2689 

/s;.J 
Jessica E. Pollack 
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Vaughn Fisher, ISB No. 7624 
Nicholas A. Warden, ISB No. 9179 
FI SHER RAINEY HUDSON 
950 W. Bannock St., Ste. 630 
Boise, ID 83 702 
Email: vaughn@frhtriallawyers.com 
Email: naw@frhtriallawyers.com 
Telephone: (208) 345-7000 
Facsimile: (208) 514-1900 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 
H20 ENVIRONMENT AL, INC., an Idaho 
Corporation, 

Plaintiff, 

V. 

FARM SUPPLY DISTRlBUTORS, INC., 
an Oregon corporation 

Defendant. 

Case No. CV OC 1500236 

AMENDED NOTICE OF DEPOSITION 
PURSUANT TO RULE 30(b)(6) 

To: Farm Supply Distributors, Inc. c/o Jessica Pollack 
Carey Perkins, LLP 
Capitol Park Plaza 
300 North 6th St., Ste. 200 
P.O. Box 519 
Boise, Idaho 83701 

PLEASE TAKE NOTICE that Plaintiff, by and through its counsel of record, FISHER 

RAINEY HUDSON, will take the testimony on oral examination of those witnesses so designated 
by Defendant Farm Supply Distributors, Inc., pursuant to Idaho Rule of Civil Procedure 
30(b)(6), at the Eagle View Inn & Suites, 1200 Highland Avenue, Enterprise, Oregon, 97828, 

AMENDED NOTICE OF DEPOSITION PURSUANT TO RULE 30(b)(6) - t 
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-
commencing at 1:00 p.m. on June 25, 2015, and continuing from time to time until completed, at 
which place and time you are invited to appear and take part in such deposition as you deem 
proper. 

Pursuant to Rule 30(b)(6), plaintiff requests that Farm Supply Distributors, Inc. designate 
one or more officers, directors, or managing agents, or other persons who consent to testify on its 
behalf. The person(s) so designated shall testify as to matters known or reasonably available to 
the-organization regarding the following topics: 

1. Any information known by Farm Supply Distributors that demonstrates the amount 
charged by H20 Environmental for emergency remediation services performed in 
response to a fuel spill at a Maverik store in Boise, Idaho was unreasonable. 

2. The validity and accuracy of the amount invoiced by H20 Environmental, Inc. for 
emergency remediation services performed in response to a fuel spill at a Maverik store 
in Boise, Idaho. 

DATED this /J day ofJune, 2015. 

FISHER RAINEY HUDSON 

N'ichofuwarden, of the firm 
Attorney for Plaintiff 

AMENDED NOTICE OF DEPOSITION PURSUANT TO RULE 30(b)(6)- 2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the Jr day of June, 2015, I caused a true and correct 
~oP,y of the foregoing NOTICE OF DEPOSITION PURSUANT TO RULE 30(b)(6) to be 
served upon the following individuals in the manner indicated below: 

Hans A. Mitchell 
Jessica E. Pollack 
CAREY PERKINS LLP 
300 N. 6th St., Ste. 200 
PO Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 

( ) Via U.S. Mail 
(j>J Via Facsimile 
( ) Via Overnight Mail 
( ) Via Hand Delivery 
( ) Email 

tfKL Mt--
Nicholas Warden 

AMENDED NOTICE OF DEPOSITION PURSUANT TO RULE 30(b)(6)- 3 
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0 FISHER RAINEY HUDSON 

May29,2015 

Jessica Pollack 
Carey Perkins, LLP 
Capitol Park Plaza 
300 N. 6th St., Ste. 200 
P.O. Box 519 
Boise, Idaho 83701-0519 

Sent via fax 

RE: H2O v. FSD - Motion for Protective Order 

Dear Jessica, 

Thank you for your letter of May 15, 2015. Enclosed is a Notice of 30(b)(6) deposition set seven (7) days after the scheduling conference set for June 17th• In response to your letter: 

You asked that the deposition be conducted in Enterprise, Oregon. We agreed. 

You asked that the proposed deposition topics be narrowed. We agreed to remove three of the five proposed topics. 

You raised concerns regarding Farm Supply's ability to comply with Rule 30(b)(6) because nobody who works at Farm Supply can be designated. We have explained that under the Rule Farm Supply may appoint "other persons who consent to testify on its behalf' including a member of Farm Supply's insurance company, or that company's expert. If someone at the insurance company has knowledge of why H2O's bill is unreasonable, then that information is reasonably available to your client and it should appoint the most appropriate person from the insurance company to testify. 

Though I believe you fully understand the information we seek by our proposed topics, per your request for further clarification,~eelfinformatiQQ..f~g~rc!J.ng7 (thefacts iliat serve as tne ... basis"for"'four claim that what1rzO~h"arged-Farrii" 

950 WEST BANNOCK STREET, STE 630 BOISE ID 83702 T 208.345.7000 F 208.514.1900 FRHTRIALLAWYERS.COM 
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{]iippJy_ is
0

u~reasonabll We are also seeking the basis for Farm Supply's "redlining" or revision of invoices it received from H2O. 

Your client refuses to pay a bill. Your position appears to be that there is either nobody with knowledge of the reasons for why the bill has not been paid, or that the reasons for nonpayment are privileged or otherwise non-discoverable. We consider this position untenable and ask once again that you cooperate with us to complete this short deposition so that we can get this $9000 dispute resolved quickly. If you insist on bringing this matter to the court's attention, we ask that you schedule the hearing on your motion for protective order at the time currently designated by the court for the upcoming scheduling conference. 

Your anticipated cooperation is greatly appreciated. 

Best regards, 

J(U ,,ik/? 
Nick Warden 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

.MAGISTRATE DIVISION 

H20 ENVIRONMENTAL, INC., an Idaho ) 
Corporation, ) 

) 
Plaintiff, l 

) No. 
vs. ) 

) CV OC 1500236 
FARM SUPPLY DISTRIBUTORS, INC., ) 
an Oregon corporation ) 

) 
Defendant. ) 

-------~~----------) 

30 (b) ( 6) DEPOSITION OF CRAIG WILLIS 

Taken at the instance of the Plaintiff 

July 8 1 2015 

2:25 p.rn. 

1200 Highland Avenue 

Enterprise, Oregon 

BRIDGES REPORTING & LEGAL VIDEO 
Certified Shorthand Reporters 

P. o. Box 223 
Pendleton, Oregon 97801 

(541) 276-9491 - (800) 358-2345 
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there were no charges that you were able to identify 

as unreasonable? 

A. 

Q. 

That's correct. 

Okay. Do you have any reason to believe 

that the itemized charges within the, the itemized 

charges contained in Exhibit 4 are somehow inaccurate? 

No. A. 

Q. Do you have any knowledge of the reasonable 

value of environmental remediation services? 

A. 

value? 

Q. 

A. 

Q. 

A. 

Do I have any knowledge of the reasonable 

Of environmental remediation services? 

No. 

Okay. 

I don't own an environmental company. I 

can tell you, if you want a gallon of gas hauled from 

Portland, Oregon, to Boise, Idaho, I've got a 

reasonable knowledge of the value of that. 

Q. I believe it. Do you have any reason to 

believe that there is somebody, an individual at 

Vertex, with knowledge relevant to the reasonableness 

of charges for environmental remediation services 

performed by H20? 

A. 

Q. 

No. 

Same question for Zurich. Do you have any 

CRAIG WILLIS - by Mr. Warden 
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the boredom and torture of going through item through 

item the services performed by H20 and asking you 

whether or not the amount they charged is reasonable; 

and instead, I'm going to ask you, generally, once 

more, do you have any.reason to believe that the 

itemized charges that H20 -- Well, do you have any 

reason to believe what H20 charged Farm Supply for the 

environmental remediation services it performed in 

response to the spill, were unreasonable, in any way 

unreasonable? 

A. 

Q. 

have any 

different. 

I wouldn't have any knowledge of that. 

Okay. So, you have no reason to -- Do you 

Well, let me -- My question is a little 

Do you have any reason to believe that 

those charges were unreasonable? 

A. No. Not other than. the correspondence that 

was, has been sent on to our office. That's the only 

reason I would have to believe that there is a matter 

in dispute about it. 

Q. Is this correspondence between your 

organization and counsel? 

A. 

Q. 

A. 

No. 

Okay. So, what the --

I'm talking about from H20 to our office to 

40 
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Hans A. Mitchell, ISB No. 5565 
Aubrey D. Lyon, ISB No. 8380 
CAREY PERKINS LLP 
Capitol Park Plaza 
300 North 6th Street, Suite 200 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 

Attorneys for Defendant 

=~-~-:~--_ -_ -:. ___ :'.'J _____ f'U.eouP.lfo.;_;-btzJfr-tz,-l.f~ .. __ -= 
AUG O ~ 2015 

dMl!'tll'rOPHetat O. RICH Cfefk ~--E MARTIN. 
DIPlnY 

IN THE MAGISTRATE COURT OF 
THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 

FOR THE COUNTY OF ADA 

H20 ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff, 

vs. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

I. 

Case No. CV OC 1500236 

DEFENDANT FARM SUPPLY INC.'S 
REPLY IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT 

INTRODUCTION 

Plaintiff is attempting to transform its disorderly business practices into an 

enforceable contract. Plaintiff performed services without a contract and was paid a 

reasonable price for its services. In fact, Plaintiff accepted payment of 86 percent of what 

it unilaterally attempted to change. In order to recover the remaining 14 percent, Plaintiff 

has the burden of proving the existence of a contract. 

DEFENDANT FARM SUPPLY INC.'S REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT -1 
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-
Plaintiff has failed to show that a genuine issue of material fact exists 

regarding whether the parties entered into a contract. Plaintiff relies on the ratification 
doctrine as a substitute for evidence of the creation of a contract. That reliance is 
misplaced because ratification cannot apply where no contract arose in the first place. 
Plaintiff also argues that it should prevail because it merely seeks the reasonable value of 
its services. This argument fails because Plaintiff did not plead an equitable theory of relief 
in its Complaint. 

II. 
ARGUMENT 

A. Ratification does not apply in this case, and Plaintiff failed to identify an issue of material fact regarding the formation of a contract. 

Plaintiff's sole argument against summary judgment on its breach of contract 
claim is that Defendant Farm Supply entered into a contract through ratification. Plaintiff's 
argument places the cart before the horse. 

Plaintiff does not address the fundamental problem of its claim: Plaintiff and 
Farm Supply did not enter into a contract because they did not agree on a material term. 
Ratification is a contract theory that applies where a party agrees to be bound by an 
existing, though voidable, contract. Clearwater Constr. & Eng'g v. Wickes Forest Indus., 
108 Idaho 132, 135, 697 P.2d 1146, 1149 (1985). In order for ratification to apply, a 
contract must exist to be ratified. See Restatement (Second) of Contracts § 380 
(discussing ratification of a voidable contract); see also Clearwater Constr., 108 Idaho at 
135, 697 P.2d at 1149 ("Ratification results where the party entering into the contract under 
duress intentionally accepts its benefits, remains silent, or acquiesces in it after an 

DEFENDANT FARM SUPPLY INC.'S REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT-2 
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opportunity to avoid it, or recognizes its validity by acting upon it."). Plaintiff offered no 
I authority for the proposition that ratification can be used as a substitute for the valid 

creation of a contract. 

Additionally, ratification only applies in circumstances not present here: 
duress, undue influence, incapacity, abuse of fiduciary relation, and ultra vires conduct of 
an agent. Sterling v. Bloom, 111 Idaho 211,267, 723 P.2d 755,811 (1986) (principal not 
liable for agent's unauthorized conduct unless principal acquiesces to the conduct); 
Restatement (Second) of Contracts § 380 (contract voidable due to duress, undue 
influence, incapacity, or abuse of fiduciary relationship may be ratified). Plaintiff relied 
upon the rule set forth in Mountain Elec. co. v. Swartz, but that rule only applies to 
ratification of an existing contract voidable due to duress. 87 Idaho 403, 411, 393 P .2d 724, 
729 (1964). The passage from Mountain Electric that Plaintiff relies upon provides, in its 
entirety: 

A contract entered into under duress is generally considered not void, but merely voidable, and is capable of being ratified after the duress is removed, such ratification resulting if the party entering into the contract under duress intentionally accepts the benefits growing out of it, remains silent, acquiesces in it for any considerable length of time after opportunity is afforded to avoid it or have it annulled, or recognizes its validity by acting upon it. 

Id. Absent these specific special circumstances giving rise to a voidable contract, the 
ratification doctrine does not apply. 

In this case, Plaintiff's Complaint alleges breach of contract and breach of an 
implied term in the contract, and Farm Supply moved for summary judgment because the 
uncontroverted evidence shows that no contract was formed. The parties did not agree 

DEFENDANT FARM SUPPLY INC.'S REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT- 3 
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on a material term-the price of Plaintiff's services. Plaintiff and Farm Supply simply did not 

enter into a contract, voidable or otherwise, so no contract exists to be ratified. Plaintiff has 

the burden on summary judgment of showing the existence of elements essential to its 

case, and it has failed to show the existence of a contract. Accordingly, summary 

judgment for Farm Supply is appropriate. 

B. Plaintiff's argument regarding reasonable value of services is improperly raised on summary judgment because Plaintiffs Complaint lacks an allegation of unjust enrichment. 

Plaintiff contends that the issue of "whether H2O has received payment of 

the reasonable value of services it performed" is before the Court. (Plf. 's Response to Mot. 

For Summ. J. 5.) That assertion is incorrect. 

Idaho R. Civ. P. 8(a)(1) requires a simple, concise, and direct statement fairly 

apprising the defendant of claims and grounds upon which the claim rests. Myers v. A. 0. 

Smith Harvestore Products, 114 Idaho 432,439, 757 P.2d 695, 702 (Ct.App.1988). In this 

case, Plaintiff's sole cause of action in its Complaint was breach of contract. Plaintiff did 

not raise an equitable theory to recover the reasonable value of its services, and it cannot 

raise a new claim for relief in its opposition to Farm Supply's motion for summary judgment. 

Ill. 
CONCLUSION 

For the foregoing reasons, and there being no genuine issue of material fact, 

Defendant Farm Supply respectfully requests that this Court grant its motion for summary 

judgment. 

DEFENDANT FARM SUPPLY INC.'S REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT-4 
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DATED this~ day of August, 2015. 

CAREY PERKINS LLP 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this~ day of August, 2015, I served a true 
and correct copy of the foregoing DEFENDANT FARM SUPPLY INC.'S REPLY IN 
SUPPORT OF MOTION FOR SUMMARY JUDGMENT by delivering the same to each of 
the following, by the method indicated below, addressed as follows: 

Vaughn Fisher 
Nicholas A. Warden 
FISHER RAINEY HUDSON 
950 W. Bannock Street, Ste. 630 
Boise, Idaho 83702 
Telephone: (208) 345-7000 
Attorneys for Plaintiff 

[ ] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[X] Facsimile (208) 297-2689 

DEFENDANT FARM SUPPLY INC.'S REPLY IN SUPPORT OF MOTION FOR SUMMARY 
JUDGMENT - 5 
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Vaughn Fisher, ISB No. 7624 
Nicholas A. Warden, ISB No. 9179 
FISHER RAINEY HUDSON 
950 W. Bannock St., Ste. 630 
Boise, ID 83702 
Email: vaughn@frhtriallawyers.com 
Email: naw@frhtriallawyers.com 
Telephone: (208) 345-7000 
Facsimile: (208) 514-1900 

Attorneysfor Plaintiff 

____ i!'r..,LE~ 0'- cs 
AUG 2 5 2015 

CHi."=llSTO?HER D. RICH, Cli!rk 
By SAN;!AGO £ARRIOS 

D21"UTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 

H20 ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff, 

V. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

Case No. CV OC 1500236 

MOTION IN LIMINE 

COMES NOW the Plaintiff, H20 Environmental, Inc., by and through its counsel of 
record, FISHER RAINEY HUDSON, and respectfully moves this Court for an order barring the 
Defendant, its witnesses, and its attorneys from mentioning in argument, and from offering 
evidence or cross-examining witnesses on the topics set forth below. 

ARGUMENT 

1. Evidence that the amounts Plaintiff charged Defendant for environmental remediation services are unreasonable should be barred. 

MOTION IN LIMINE - l O~IGiNAL 



000087

Evidence related to the unreasonableness of what H2O charged for its services should be 
barred because it conflicts with a position previously adopted by Defendant in this litigation. 

The doctrine of "[q]uasi-estoppel is properly invoked against a person asserting a claim 

inconsistent with a position previously taken by that person with knowledge of the facts and his 

or her rights, to the detriment of the person seeking application of the doctrine." The Highlands, 

Inc. v. Hosac, 130 Idaho 67, 70,936 P.2d 1309, 1312 (1997); see also Willig v. State, Dept. of 

Health & Welfare, 127 Idaho 259, 261, 899 P.2d 969, 971 (1995); Mitchell v. Zilog, Inc., 125 

Idaho 709,715,874 P.2d 520,526 (1994). 

In its Answer, Defendant states as an affirmative defense that "[p ]ayment of any amount 

requested by the Plaintiff will result in unjust enrichment because the Plaintiff has been fully 

compensated for the reasonable value of goods or services provided." Affidavit of Nicholas A. 

Warden In Support of Motion In Limine ("Warden Aff."), Ex. 1 (emphasis added). After 

considerable back-and-forth, on June 15, 2015, H2O filed an amended notice of Rule 30(b)(6) 

deposition of the Defendant seeking a designee to testify as to "[a]ny information known by 

Farm Supply Distributors that demonstrates the amount charged by H2O Environmental for 

emergency remediation services performed in response to a fuel spill at a Maverik store in Boise, 

Idaho was unreasonable." Warden Aff., Ex. 2. Concurrent with filing the amended notice, 

Plaintiff sent a letter to opposing counsel clarifying what information was sought by the above

cited topic stating that by this topic Plaintiff seeks "information regarding the facts that serve as 

the basis for your claim that what H2O charged Farm Supply is unreasonable." Warden Aff., Ex. 

3. 

At the deposition, Greg Willis, owner, CEO and 30(b)(6) designee for Farm Supply, 

testified that (I) the company had no basis to contest the accuracy of what H2O billed Farm 

MOTION IN LIMINE - 2 
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Supply for its services (Warden Aff., Ex. 4, Willis Depo., 38:4-7), and that (2) Farm Supply had 
no basis to contest whether H2O charged a reasonable amount for the services it provided (Id. at 
40:4-17). In accordance with the doctrine of quasi-estoppel, this Court should estop Defendant 
from introducing evidence or arguments at trial regarding the accuracy or reasonableness of 
H2O's charges because Defendant failed to produce evidence of such at the Rule 30(b)(6) 
deposition and affirmatively adopted the position that it has no basis to contest either. 

DATED this 2-,)day of August, 2015. 

MOTION IN LIMINE - 3 

FISHER RAINEY HUDSON 

Nicholas Warden, of the firm 
Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the Uday of August, 2015, I caused a true and correct copy of the foregoing MOTION IN LIMINE to be served upon the following individuals in the manner indicated below: 

Hans A. Mitchell 
Aubrey Lyon 
CAREY PERKINS LLP 
300 N. 6th St., Ste. 200 
PO Box 519 
Boise, Idaho 83701 

MOTION IN LIMINE - 4 

( ) Via U.S. Mail 
~ Via Facsimile - (208) 345-8660 
( ) Via Overnight Mail 
( ) Via Hand Delivery 
( ) Email 

id ;l tJk, 
Nicholas Warden 
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Hans A. Mitchell, ISB No. 5565 
Aubrey D. Lyon, ISB No. 8030 
CAREY PERKINS LLP 

Capitol Park Plaza 
300 North 6th Street, Suite 200 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 

Attorneys for Defendant 

No._ t~ "~ -- t~ AM.;:· ·::';i/z--~ 

SEP O 9 2015 
CHRISTOlltM"' I), ifilCM Clerk 

By JAMIE MARnN ' 
DePuTv 

IN THE MAGISTRATE COURT OF 
THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 

FOR THE COUNTY OF ADA 

H20 ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff, 

vs. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

Case No. CV OC 1500236 

DEFENDANT FARM SUPPLY 
DISTRIBUTORS, INC.'S EXPERT 
WITNESS DISCLOSURE 

COMES NOW Defendant Farm Supply Distributors, Inc., by and through its 

counsel of record, Carey Perkins LLP, and hereby discloses the expert witnesses it expects 

to call at trial: 

Chris Miceli, The Vertex Companies, Inc.: Mr. Miceli is an environmental 

claims manager at The Vertex Companies. Mr. Miceli's qualifications are further set forth 

in his curriculum vitae, attached hereto as Exhibit 1, and he is expected to testify 

consistently with its contents, which are incorporated by reference herein. He is further 

DEFENDANT FARM SUPPLY DISTRIBUTORS, INC.'S EXPERT WITNESS 
DISCLOSURE - 1 
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expected to testify regarding his qualifications, background, education, and experience. 

Mr. Miceli holds the opinions disclosed herein to a reasonable degree of professional 

certainty. 

Mr. Miceli is expected to testify concerning the materials and information that 

he has reviewed, and tasks performed, in connection with forming his opinions in this case, 

and he is expected to testify consistently with any deposition which he gives in this case. 

Mr. Miceli is expected to testify that his opinions and testimony in this matter will be based 

on those activities and review of materials in this case which include, but are not limited to: 

A. Plaintiff's Complaint; 

B. Transcript of IRCP 30(b)(6) deposition of Plaintiff's designee Steven 

King, dated August 17, 2015; 

C. Transcript of IRCP 30(b)(6) deposition of Plaintiff's designee Joe 

Wickenden, dated August 17, 2015; 

D. Plaintiff's Answers and Responses to Defendant's First Set of 

Interrogatories, Requests for Production of Documents, and Requests 

for Admission and any supplemental responses thereto; 

E. Records produced by Plaintiff in this matter, including those Bates 

numbered H2O 001 to H2O 113 and attached as Exhibit 10 to the 

deposition of Joe Wickenden; 

F. Any and all written correspondence between Vertex and Plaintiff and 

between Plaintiff and Defendant Farm Supply; 

G. Any other transcripts of depositions that may be taken in this matter; 

H. Any and all pleadings or matters on file with the Court in this matter; 

DEFENDANT FARM SUPPLY DISTRIBUTORS, INC.'S EXPERT WITNESS 

DISCLOSURE - 2 
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I. Any and all items produced or to be produced in discovery in this 

matter; 

J. Discovery is ongoing in this matter, and Plaintiff has failed to produce 

requested information and documents, and Defendant reserves the 

right to revise and update this disclosure as new information is 

developed or obtained; and 

K. Exhibit 2 and 3. 

Mr. Miceli is also expected to respond to and address the reports and 

opinions of Plaintiff's experts. He is expected to testify that Plaintiff's invoices to Defendant 

Farm Supply had a variety of unreasonable charges as more fully set forth in Mr. Miceli's 

report attached hereto as Exhibit 2 and explained below: 

A. GapVax - In July and August 2014, H20 utilized a rate of $235/hour 

for the Guzzler Vac Tank (GapVax). In November 2012 and February 2013, H20 utilized 

a rate of $175/hour. Maxum Offshore Services, LLC has a rate of $150/hour. The 

average cost for the four rates is $183. 75/hour. VERTEX applied a 5% markup due to the 

limited data points available for the Gap Vax within the rate sheets reviewed. Based on this 

information, and for the summer of 2014 in Boise, Idaho, the rate of $195/hour was 

reasonable, and H20's rate of $235/hour was not reasonable. 

B. 70 BBL Vacuum Truck- In July 2014, H20 utilized a rate of $165/hour 

for the 70 BBL Vac Tanker (ER). Maxum Offshore Services, LLC has a rate of $70/hour 

which VERTEX applied the 60% H20 ER markup to for a total cost of $112/hour. VERTEX 

also applied a 15% markup due to the limited data points available for the 70 BBL Vacuum 

Truck within the rate sheets reviewed, for a total hourly rate of $128/hour as identified in 

DEFENDANT FARM SUPPLY DISTRIBUTORS, INC.'S EXPERT WITNESS 

DISCLOSURE - 3 



000093

our August 2014 Invoice Review Table. Based on this information, and for the summer of 

2014 in Boise, Idaho, the rate of $128/hour was reasonable, and H2O's rate of $165/hour 

was not reasonable. 

C. Powerwasher- In July 2014, H20 utilized a rate of $70/hour ($560/day) 

for the powerwasher. H20 utilized a rate of $115/day in February 2013 and $440/day in 

November 2012. NWFF Environmental has a rate of $75/day, Sunbelt has a rate of 

$120/day and Olympus has a rate of $30/day. The average cost for the five rates 

(excluding H20's August 2014 rate as VERTEX utilized more than three additional data 

points) is $156/day. Based on this information, and for the summer of 2014 in Boise, 

Idaho, the rate of $155/day was reasonable, and H2O's rate of $70/hour ($560/day) was 

not reasonable. 

D. Crew Truck- In July and August 2014, H20 utilized a rate of $75/hour 

for the crew truck. H20 utilized a rate of $150/day ($18.75/hour) in February 2013 and 

$35/hour in November 2012. NWFF Environmental has a rate of $31/hour, Olympus has 

a rate of $95/day plus mileage at $11 .40 for a rate of $13.30/hour and BB&A has a rate of 

$12.50/hour. The average cost for the five rates (excluding H20's August 2014 rate as 

VERTEX utilized more than three additional data points) is $22.11/hour. Based on this 

information, and for the summer of 2014 in Boise, Idaho, the rate of $22.50/hour was 

reasonable, and H2O's rate of $75/hour was not reasonable. 

E. PPE - In July and August 2014, H20 utilized a rate of $45 per PPE 

usage. NWFF Environmental has a rate of $10 per PPE and Olympus has a rate of $35 

per PPE. The average cost for the three rates is $30 per PPE, the amount VERTEX 

identified as reasonable in our August 2014 Invoice Review Table. Based on this 

DEFENDANT FARM SUPPLY DISTRIBUTORS, INC.'S EXPERT WITNESS 
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information, and for the summer of 2014 in Boise, Idaho, the rate of $30 per PPE was 

reasonable, and H2O's rate of $45 per PPE was not reasonable. 

F. Project Manager Admin Time - VERTEX identified labor hours 

identified as Project Manager - "Admin" time (39.5 hours). In VERTEX's professional 

opinion, these administrative efforts as described in Steve King's August 14, 2014 email 

to VERTEX (Bates No. H2O 004) ("organizing sub-contractor payments", "management 

of vendor receipts", "review of previous invoicing", "review of employee timesheets", and 

"compiling data to do the final invoicing") are not reasonable since they are not directly 

related to the remediation of the alleged loss. These costs appear to be associated with 

the "cost of doing business" and are considered as overhead business expenses which are 

not reasonably passed along to clients. 

In Steve King's above referenced email, it was also cited that these admin 

costs (unspecified portion) were also related to "Scheduling labor and equipment to 

complete the final task of the project", "Writing the Spill report", and "Phone 

correspondence with Ada County Hwy District, Department of Environmental Quality, City 

of Boise Sewer District and Maverik Country Store regarding up-date on the status of the 

project and scheduling coordination for the final task". Since these administrative 

utilizations were not broken out into their respective explanations, VERTEX completed an 

assessment of the overall costs in an effort to identify potentially reasonable administrative 

costs that were not associated with perceived overhead business expenses. VERTEX 

concluded that 4 hours of project management time would be reasonable to complete the 

limited spill report and to complete the coordination with Ada County Hwy District, 

Department of Environmental Quality, City of Boise Sewer District and Maverik Country 

DEFENDANT FARM SUPPLY DISTRIBUTORS, INC.'S EXPERT WITNESS 
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-
Store. In an effort to calculate reasonable utilization with "Scheduling labor and equipment 

to complete the final task of the project", VERTEX applied 15% to the total emergency 

response technician hours (41.5) to estimate that a project manager would have been 

necessary for a total of 6.225 hours of coordination. We rounded this amount up to 7 

hours and applied this total to the aforementioned 4 hours of report writing and 

coordination time to find a total of 11 reasonable PM -Admin hours. The remaining 28.5 

hours of PM-Admin time was unreasonable, and H2O provided no documentation that the 

time was spent performing reasonable remediation-related activities. 

Whenever possible, VERTEX utilized multiple data points for each calculation 

to determine a reasonable rate for Boise, Idaho in the summer of 2014. VERTEX utilized 

rate sheets from the following companies: H20 Environmental (H20) (2013 and 2012); 

Sunbelt rentals in Meridian, Idaho; NWFF Environmental in Grants Pass, Oregon; Olympus 

Technical Services in Boise, Idaho; Maxum Offshore Services, LLC in New Iberia, 

Louisiana, and BB&A Environmental in Wilsonville, Oregon. Please note Maxum Offshore 

Services, LLC applies a 25% fuel and insurance charge to their equipment rates which 

VERTEX would not typically find as a reasonable remedial cost and therefore did not factor 

into our assessment of the reasonable costs. 

The rates sheets and other data and information Mr. Miceli reli~d upon in 

reaching the opinions contained in this disclosure are attached hereto as Exhibit 3. 

Publications authored by Mr. Miceli within the preceding 10 years: None 

Other cases in which Mr. Miceli has testified as an expert at trial or by 

deposition within the preceding four years: None 

DEFENDANT FARM SUPPLY DISTRIBUTORS, INC.'S EXPERT WITNESS 
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Rate of compensation: $142 per hour base rate and $213 per hour for 

testimony. 

DATED this~ day of September, 2015. 

CAREY PERKINS LLP 

DEFENDANT FARM SUPPLY DISTRIBUTORS, INC.'S EXPERT WITNESS 
DISCLOSURE - 7 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this~ day of September, 2015, I seNed a 
true and correct copy of the foregoing DEFENDANT FARM SUPPLY DISTRIBUTORS, 
INC.'S EXPERT WITNESS DISCLOSURE by delivering the same to each of the following, 
by the method indicated below, addressed as follows: 

Vaughn Fisher 
Nicholas A. Warden 
FISHER RAINEY HUDSON 

950 W. Bannock Street, Ste. 630 
Boise, Idaho 83702 
Telephone: (208) 345-7000 
Attorneys for Plaintiff 

[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 297-2689 

DEFENDANT FARM SUPPLY DISTRIBUTORS, INC.'S EXPERT WITNESS 
DISCLOSURE - 8 
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-Christopher Miceli 
''EIITE-® Vice President/ NJ Office Manager 

,,,.---...,\ 

(g) 
Highlights: 

Catastrophic Response 
Mana gernent Experience 

Claims Management Services 

Claims Investigation Services 

Subsurface Investigation 

Expertise 
Nationwide Due Diligence 

Experience 
Project Mcmagement 
Experience Nationwide 

Emergency Management 

Expertise 

Expertise: 

Phase I ESAs 
Phase II LSI 
Claim Investigation 

Environmental Loss Control 

U+i9ation Support & Expert 
Testimony (ln,urance Suppor1) 

Pollution C&O Investigations 
Pollution Claim Management 

Remedial Option Feasibility 

Analy:cis 
Third-Party Impact 

Investigation 
Hozardous Materials/Waste 
Litigation Support & Expert 

Testimony (Environmental) 
UST Removal 

Christopher Miceli 

[ cmiceli@vertexeng.com / 732-414-2224 ] 

Education/Training: 

B.S., Marine Science, Richard Stockton College of New Jersey, 1998 
@ 

Special Training: 

DOT Shipping Training, 2003 

,,,,," ··•,,:::-,.. 

cw Hazardous Materials Transportation Training, 2003 

Excavation, Soil Classification, Competent Person Training 

Measurement, Site Assessment & Regulatory Training 

Biography: 

Mr. Miceli is a Vice President at VERTEX. He has managed numerous 

environmental and professional liability claims in New Jersey, New 

York and across the United States. His responsibilities include client 

management, schedule coordination, and staffing of field investigations, 

claim investigations, and claim management projects. Claims have included 

cause and origin investigations, subrogation analysis, petroleum 

remediation of first and third party losses, pollution policies, cost cap 

policies, and indoor air quality claims. 

® 
9 
@) 

Mr. Miceli has been responsible for the supervision, direction and 

budgetary control of more than 800 remedial actions. He was directly 

responsible for all phases of each project including proposal 

writing/bidding, remedial action assessment/design, remedial action 

implementation, field sampling and directives, regulatory reporting and 

correspondence with all applicable parties including clients, insurance 

companies, attorneys, and regulatory agents. 

Licenses/Certifications: 

NJDEP Licensed, Underground Storage Tank Closure/Evaluation, NJ 

OSHA Emergency Spill Response and First Responder Status 

First Aid & CPR Trained, American Red Cross 

40 Hour OSHA Hazardous Waste Operator (HAZWOPER) Certification 

8 Hour OSHA Supervisor 

Associations: 

Society of Military Engineers (SAME), Member NJ Post 

Relevant Experience: 

[ENVIRONMENTAL CLAIMS] -

Senior project manager for numerous environmental claims both in New Jersey 

and across the United States. Claims included cause & origin investigations, 

subrogation analysis, petroleum remediation of first and third party losses, 

pollution policies, cost cap policies, and indoor air quality claims. 

[ENVIRONMENTAL & PROFESSIONAL LIABILITY --OVERSIGHT] -

Office Manager responsible for the senior oversight of numerous environmental 

and professional liability claims. Responsibilities include client management, 

schedule coordination, and staffing of field investigations, claim investigations, 

Page 1 /2 
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Christopher Miceli 

-and claim management projects. 

[REMEDIAL ACTIONS] -

Mr. Miceli has been responsible for the superv1s1on, direction and budgetary 

control of more than 800 remedial actions. He was directly responsible for all 

phases of each project including proposal writing/bidding, remedial action 

assessment/design, remedial action implementation, field sampling and 

directives, regulatory reporting and correspondence with all applicable parties 

including clients, insurance companies, attorneys, and regulatory agents. 

[CONSTRUCTION MANAGEMENT] -

Construction Manager for the installation and operation of a dual phase 

remediation system at JFK International Airport for the Port Authority of New 

York and New Jersey. The system treated contaminated soil vapor, 

groundwater, and jet-fuel. This system was in installed in an active refueling 

station located in an "Air Operations Area" requiring close coordination with 

Port Authority and Federal personnel. 

[REMEDIAL INVESTIGATION -MANUFACTURING PLANT] -

Project Manager and Regulatory Specialist for the remedial investigation and 

remediation at a former rubber manufacturing facility in Painesville, OH. This 

project included the sampling, and characterization of six process sludge 

lagoons totaling 37.5 million gallons, the full remedial investigation of the 

entire plant, the stabilization of over 150,000 cubic yards of sludge, and the 

capping of over 20 acres of landfill. 

[CHEMICAL FACILITY] -

Site Supervisor and Regulatory Specialist for the demolition and site closure of 

a chemical dye manufacturing facility in Newark, NJ. This project included the 

pre-demolition abatement and off-site disposal of hazardous entities 

generated during process line and tank decommissioning (UST and AST), 

asbestos abatement, and assistance with remedial design. 

Page 2/2 
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VERTEX No. 29964 

Farm Supply Distributors, Inc. 

Total Reasonable Total Disputed 

Contractor Invoice No. Invoice Amount Amount Amount 

H2O 8393501 $30,987.24 $26,530.53 $4,456.71 

H2O 8393741 $14,840.96 $11,943.02 $2,897.94 

TOTAL $45,828.19 $38,473.55 $7,354.64 

-

-
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VERTEX No. 29964 

Farm Supply Distributors, Inc. 

H2O Invoice No. 008393501 

Invoiced Reasonable Reasonable Reasonable 

Date lltle Quantity Invoice Rate Invoiced Amount Quantity Rate Amount Disputed Amount VERTEX Comments Explanation 

7/12/2014 PM 9.5 $150.00 $1,425.00 9.5 $150.00 $1,425.00 $0.00 Costs appear reasonable. 

7/12/2014 ET 7 $97.50 $682.50 7 $97.50 $682.50 $0.00 Costs appear reasonable. 

A portion of the invoiced costs 
($567.00) appear excessive. 

, VERTEX recommends $195/hour. 

VERTEX has applied H2O's 60% 

Emergency Response Markup to 
VERTEX applied a rate that 

Guzzler Vac $195/hour in order to determine 
reflected similar contractor rates 

7/12/2014 Tank (ER) 9 $375.00 $3,375.00 9 $312.00 $2,808.00 $567.00 the reasonable amount. 
for the region and other major 

A portion of the invoiced costs 
metropolitan areas throughout 

($333.00) appear excessive. 
the continental United States. 

VERTEX recommends $SO/hour. 

VERTEX has applied H2O's 60% 

Emergency Response Markup to 

70 BBL Vac $SO/hour in order to determine 

7/12/2014 Tanker (ER) 9 $165.00 $1,485.00 9 $128.00 $1,152.00 $333.00 the reasonable amount. 

A portion of the invoiced costs 

($191.00) is considered 
unreasonable due to an excessive 

20% markup. VERTEX recommends 

and has applied a 10% 

subcontractor markup to these 

7/12/2014 Roto Rooter 1.2 $955.00 $1,146.00 1.1 $955.00 $1,050.50 $95.50 costs. 

A portion of the invoiced costs 

($32.00) appear excessive. VERTEX 

recommends $155/day. VERTEX 

has applied H2O's 60% Emergency 

Response Markup to $155/day in 
Power washer order to determine the reasonable VERTEX applied a rate that 

7/12/2014 (ER) 4 $70.00 $280.00 1 $248.00 $248.00 $32.00 amount. reflected similar contractor rates 

for the region and other major - metropolitan areas throughout 

A portion of the invoiced costs the continental United States. 

($513.00) appear excessive. 

VERTEX recommends $22.50/hour. 
VERTEX has applied H2O's 60% 

Emergency Response Markup to 

$22.50/hour in order to determine 

7/12/2014 Crew truck (ER) 9.5 $90.00 $855.00 9.5 $36.00 $342.00 $513.00 the reasonable amount. 

A portion of the invoiced costs 

($72.28) is considered 

unreasonable due to an excessive 

20% markup. VERTEX recommends 

and has applied a 10% 

subcontractor markup to these 

7/12/2014 Traffic Control 1.2 $361.40 $433.68 1.1 $361.40 $397.54 $36.14 costs. 

7/13/2014 PM (ER) 6 $150.00 $900.00 6 $150.00 $900.00 $0.00 Costs appear reasonable. 
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VERTEX No. 29964 

Farm Supply Distributors, Inc. 

H20 Invoice No. 008393501 
Invoiced Reasonable Reasonable Reasonable 

Date ntle Quantity Invoice Rate Invoiced Amount Quantity Rate Amount Disputed Amount VERTEX Comments Explanation 

A portion of the invoice costs 

($66.00) associated with an / 

excessive emergency response VERTEX applied H20's Standard 

markup of 70% appears excessive. Emergency Response Markup. 
VERTEX recommends and has 

120 BBi Vac applied an Emergency Response 

7/13/2014 Tanker (ER) 6 $195.00 $1,170.00 6 $184.00 $1,104.00 $66.00 mark up of 60%. 

A portion of the invoiced costs 

($134.00) is considered 

unreasonable due to an excessive 

20% markup. VERTEX recommends 

and has applied a 10% 

subcontractor markup to these 

7/13/2014 Rote Rooter 1.2 $670.00 $804.00 1.1 $670.00 $737.00 $67.00 costs. 

" 

A portion of the invoiced costs VERTEX applied a rate that 

($324.00) appear excessive. reflected similar contractor rates 

VERTEX recommends $22.50/hour. for the region and other major 

VERTEX has applied H20's 60% metropolitan areas throughout 

Emergency Response Markup to the continental United States. 

$22.50/hour in order to determine 

7/13/2014 Crew Truck (ER) 6 $90.00 $540.00 6 $36.00 $216.00 $324.00 the reasonable amount. 

40 LF of 

Hydrophobic 

7/13/2014 boom 1 $260.00 $260.00 1 $260.00 $260.00 $0.00 Costs appear reasonable. 

7/14/2014 PM{ST) 7.5 $85.00 $637.50 7.5 $85.00 $637.50 $0.00 Costs appear reasonable. 

7/14/2014 PM{OT) 6.5 $127.50 $828.75 6.5 $127.50 $828.75 $0.00 Costs appear reasonable. 

7/14/2014 ET(ST) 6.5 $50.00 $325.00 6.5 $50.00 $325.00 $0.00 Costs appear reasonable. 

7/14/2014 ET(OT) 6.5 $75.00 $487.50 6.5 $75.00 $487.50 $0.00 Costs appear reasonable. 

- A portion of the invoiced costs 

GuzzlerVac ($567.00) appear excessive. 

7/14/2014 Tank {ST) 6.5 $235.00 $1,527.50 6.5 $195.00 $1,267.50 $260.00 VERTEX recommends $195/hour. VERTEX applied a rate that 

reflected similar contractor rates 

A portion of the invoiced costs for the region and other major 

($390.00) appear excessive of metropolitan areas throughout 

standard industry rates. The the continental United States. 

standard industry rate for a guzzler 

vac tank is $195/hour. VERTEX has 

applied H20's 50% Overtime 

GuzzlerVac Markup to $195/hour in order to 

7/14/2014 Tank (OT) 6.5 $352.50 $2,291.25 6.5 $292.50 $1,901.25 $390.00 determine the reasonable amount. 

120 BBL Vac 

7/14/2014 Tank {ST) 6.5 $115.00 $747.50 6.5 $115.00 $747.50 $0.00 Costs appear reasonable. 

120 BBL Vac 

7/14/2014 Tank {OT) 6 $172.50 $1,035.00 6 $172.50 $1,035.00 $0.00 Costs appear reasonable. 
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VERTEX No. 29964 

Farm Supply Distributors, Inc. 

H20 Invoice No. 008393501 
Invoiced Reasonable Reasonable Reasonable 

Date TIiie Quantity Invoice Rate Invoiced Amount Quantity Rate Amount Disputed Amount VERTEX Comments Explanation 

A portion of the invoiced costs 

($324.00) appear excessive of 

standard industry rates. The 

Crew truck with standard industry rate for a Crew 

7/14/2014 gate lift (ST) 7.5 $75.00 $562.50 7.5 $22.50 $168.75 $393.75 Truck $22.50/hour. VERTEX applied a rate that 

A portion of the invoiced costs reflected similar contractor rates 

($324.00) appear excessive of for the region and other major 

standard industry rates. The metropolitan areas throughout 

standard industry rate for a Crew the continental United States. 

Truck $22.50/hour. VERTEX has 

applied H20's 50% Overtime 

Crew truck w Markup to determine the 

7/14/2014 lift gate (OT) 6.5 $90.00 $585.00 6.5 $33.75 $219.38 $365.63 reasonable rate. 

A portion of the invoiced costs 

($221.18) is considered 

unreasonable due to an excessive 

20% markup. VERTEX recommends 

and has applied a 10% 

subcontractor markup to these 

7/14/2014 Traffic Service 1.2 $1,105.90 $1,327.08 1.1 $1,105.90 $1,216.49 $110.59 costs. 

A portion of the invoiced costs 

($424.00) is considered 

unreasonable due to an excessive 

20% markup. VERTEX recommends 

and has applied a 10% 

subcontractor markup to these 

7/14/2014 Roto Rooter 1.2 $2,120.00 $2,544.00 1.1 $2,120.00 $2,332.00 $212.00 costs. 

A portion of the invoiced costs 
VERTEX applied a rate that 

($32.00) appear excessive of 
reflected similar contractor rates 

standard industry rates. The 
for the region and other major 

standard industry rate for a power 
metropolitan areas throughout 

7/14/2014 Power washer 4 $70.00 $280.00 1 $155.00 $155.00 $125.00 washer is $155/day. 
the continental United States. 

A portion of the invoiced costs - ($42.32) is considered 

unreasonable due to an excessive 

20% markup. VERTEX recommends 

and has applied a 10% 

subcontractor markup to these 

7/14/2014 Simple green 1.2 $211.58 $253.90 1.1 $211.58 $232.74 $21.16 costs. 

hydrophobic 

7/14/2014 boom 2 $40.00 $80.00 2 $40.00 $80.00 $0.00 Costs appear reasonable. 

7/14/2014 disposal 3161 $0.35 $1,106.35 3161 $0.35 $1,106.35 $0.00 Costs appear reasonable. 

7/15/2014 PM 3 $85.00 $255.00 3 $85.00 $255.00 $0.00 Costs appear reasonable. 

A portion of the invoiced costs 
VERTEX applied a rate that 

($200.00) appear excessive of 
reflected similar contractor rates 

standard industry rates. The 
for the region and other major 

GuzzlerVac 
~ standard industry rate for a guzzler 

metropolitan areas throughout 

7/15/2014 Tank 5 $235.00 $1,175.00 5 $195.00 $975.00 $200.00 vac tank is $195/hour. 
the continental United States. 
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VERTEX No. 29964 

Farm Supply Distributors, Inc. 

H20 Invoice No. 008393501 

Invoiced Reasonable Reasonable Reasonable 

Date Title Quantity Invoice Rate Invoiced Amount Quantity Rate Amount Disputed Amount VERTEX Comments Explanation 

A portion of the invoiced costs 

($74.00) appear excessive. In order 
Fuel surcharges related to 

to determine the reasonable rate, 

vertex multiplied the total 
disputed costs do not appear 

reasonable equipment charges by 
reasonable. 

Fuel surcharge 0.1 $15,043.75 $1,504.38 0.1 $11,594.38 $1,159.44 $344.94 10%. 

Disposal 1.73 $45.00 $77.85 1.73 $45.00 $77.85 $0.00 Costs appear reasonable. 

TOTAL 

Total Invoiced REASONABLE TOTAL DISPUTED 

Amount AMOUNT AMOUNT 

$30,987.24 $26,530.53 $4,456.71 

-
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VERTEX No. 29964 

Farm Supply Distributors 

H2O Invoice No 008393741 

Invoiced Invoice Reasonable Reasonable Reasonable 

Date Title Quantity Rate Invoiced Amount Quantity Rate Amount Disputed Amount VERTEX Comments Explanation 

7/16/2014 PMAdmin 5 $50.00 $250.00 5 $50.00 $250.00 $0.00 Costs appear reasonable. 

7/17/2014 PMAdmin 5 $50.00 $250.00 5 $50.00 $250.00 $0.00 Costs appear reasonable. 

A portion of the invoiced costs 

appear excessive. These costs 

appear to be related to general 
The labor descriptions provided 

administrative work and not 

associated with remediation of the 
included administrative tasks that 

were not related to the remedial 
7/18/2014 PMAdmin 5 $50.00 $250.00 1 $50.00 $50.00 $200.00 alleged loss. 

effort. Since an hourly breakdown 

The invoiced costs appear 
was not provided, VERTEX estimated 

and disputed the time spent on non-
excessive. These costs appear to be 

remedial administrative tasks. 
related to general administrative 

work and not associated with 

7/21/2014 PMAdmin 2 $50.00 $100.00 0 $50.00 $0.00 $100.00 remediation of the alleged loss. 

7/22/2014 PM 3 $85.00 $255.00 3 $85.00 $255.00 $0.00 Costs appear reasonable. 

The invoiced costs appear 

excessive. These costs appear to be 

related to general administrative 

work and not associated with 

7/23/2014 PMAdmin 2 $50.00 $100.00 0 $50.00 $0.00 $100.00 remediation of the alleged loss. 
The labor descriptions provided 

The invoiced costs appear 
included administrative tasks that 

were not related to the remedial 
excessive. These costs appear to be 

effort. Since an hourly breakdown 
related to general administrative 

was not provided, VERTEX estimated 
work and not associated with 

7/24/2014 PMAdmin 2.5 $50.00 $125.00 0 $50.00 $0.00 $125.00 remediation of the alleged loss. 
and disputed the time spent on non-

remedial administrative tasks. 

The invoiced costs appear 

excessive. These costs appear to be 

related to general administrative 

work and not associated with - 7/25/2014 PMAdmin 1.5 $50.00 $75.00 0 $50.00 $0.00 $75.00 remediation of the alleged loss. 

A portion of the invoiced costs VERTEX applied a rate that reflected 

($120.00) appear excessive of similar contractor rates for the region 

standard industry rates. The and other major metropolitan areas 

GuzzlerVac standard industry rate for a guzzler throughout the continental United 

NA Tank 3 $235.00 $705.00 3 $195.00 $585.00 $120.00 vac tank is $195/hour. States. 

A portion of the invoiced costs 

($12.00) appears excessive. In 
Fuel surcharges related to disputed 

order to determine the reasonable 

fuel surcharge, VERTEX multiplied 
costs do not appear reasonable. 

10% Fuel the total reasonable equipment 

NA Surcharge 0.1 $705.00 $70.50 0.1 $585.00 $58.50 $12.00 costs by 10%. 

7/14/2014 Waste Disposal 3781 $0.35 $1,323.35 0.35 $3,781.00 $1,323.35 $0.00 Costs appear reasonable. 
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VERTEX No. 29964 

Farm Supply Distributors 

H2O Invoice No. 008393741 

Invoiced Invoice Reasonable Reasonable Reasonable 

Date ntle Quantity Rate Invoiced Amount Quantity Rate Amount Disputed Amount VERTEX Comments Explanation 

A portion of the invoiced costs 

($2.45) appear excessive in the 

absence of supporting 

7/25/2014 Waste Disposal 289.9 $0.35 $101.47 0.35 $282.90 $99.02 $2.45 documentation. 

The invoiced costs appear 

excessive. These costs appear to be 

related to general administrative 

work and not associated with 

7/28/2014 PMAdmin 1 $50.00 $50.00 0 $50.00 $0.00 $50.00 remediation of the alleged loss. - 7/29/2014 PM - 3 $85.00 $255.00 3 $85.00 $255.00 $0.00 Costs appear reasonable. 

7/30/2014 ET 7.5 $50.00 $375.00 7.5 $50.00 $375.00 $0.00 Costs appear reasonable. 

7/30/2014 ET(OT) 6 $50.00 $300.00 6 $50.00 $300.00 $0.00 Costs appear reasonable. 

7/30/2014 PM 2 $85.00 $170.00 2 $85.00 $170.00 $0.00 Costs appear reasonable. 

The labor descriptions provided 

I 
The invoiced costs appear included administrative tasks that 

excessive. These costs appear to be were not related to the remedial 

related to general administrative effort. Since an hourly breakdown 

work and not associated with was not provided, VERTEX estimated 

remediation of the alleged loss. and disputed the time spent on non-

7/30/2014 PMAdmin 4 $50.00 $200.00 0 $50.00 $0.00 $200.00 
remedial administrative tasks. 

A portion of the invoiced costs VERTEX applied a rate that reflected 

($300.00) appear excessive of similar contractor rates for the region 

standard industry rates. The and other major metropolitan areas 

GuzzlerVac standard industry rate for a guzzler throughout the continental United 

7/30/2014 Tank 7.5 $235.00 $1,762.50 7.5 $195.00 $1,462.50 $300.00 vac tank is $195/hour. States. 

7/30/2014 Roll off truck 2.5 $95.00 $237.50 2.5 $95.00 $237.50 $0.00 Costs appear reasonable. 

Transport and 

Disposal of light 

7/30/2014 pole 1 $100.00 $100.00 1 $100.00 $100.00 $0.00 Costs appear reasonable. 

VERTEX applied a rate that reflected - similar contractor rates for the region 

A portion of the invoiced costs and other major metropolitan areas 

($30.00) are excessive of standard throughout the continental United 

7/30/2014 PPE 2 $45.00 $90.00 2 $30.00 $60.00 $30.00 industry rates. States. 

A portion of the invoiced costs 

($13. 75) appears excessive due to 

an excessive subcontractor 

ADA Sand & markup. VERTEX recommends and 

7/30/2014 Gravel 1.2 $137.46 $164.95 1.1 $137.46 $151.21 $13.75 has applied a markup of 10%. 

7/30/2014 Waste disposal 7.18 $40.00 $287.20 7.18 $40.00 $287.20 So.oo Costs appear reasonable. 

7/31/2014 PM 1.5 $85.00 $127.50 1.5 $85.00 $127.50 $0.00 Costs appear reasonable. 

8/1/2014 ET 5 $50.00 $250.00 5 $50.00 $250.00 $0.00 Costs appear reasonable. 
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VERTEX No. 29964 

Farm Supply Distributors 

H20 Invoice No 008393741 

Invoiced Invoice Reasonable Reasonable Reasonable 

Date Title Quantity Rate Invoiced Amount Quantity Rate Amount Disputed Amount VERTEX Comments Explanation 

A portion of the invoiced costs Based on the description, it appears 

($37 .50) are considered excessive that use of OT was not necessary as 

as the ET worked 6.5 hours and it the scope of work did not necessitate 

does not appear that overtime individual labor over 40 hours for the 

8/1/2014 ET(OT) 1.5 $75.00 $112.50 1.5 $50.00 $75.00 $37.50 applies. week. 

A portion of the invoiced costs 

($37.50) are considered excessive VERTEX corrected the invoiced 

as the total Environmental amount to match the timesheets 

Technician hours did not exceed 8- supplied by H20. 

- 8/1/2014 ET(OT) 1.5 $75.00 $112.50 1.5 $50.00 $75.00 $37.50 hours. 

8/1/2014 ET 3.5 $50.00 $175.00 3.5 $50.00 $175.00 $0.00 Costs appear reasonable. 

8/1/2014 PM 2 $85.00 $170.00 2 $85.00 $170.00 $0.00 Costs appear reasonable. 

The labor descriptions provided 

The invoiced costs appear included administrative tasks that 

excessive. These costs appear to be were not related to the remedial 

related to general administrative effort. Since an hourly breakdown 

work and not associated with was not provided, VERTEX estimated 

remediation of the alleged loss. and disputed the time spent on non-

8/1/2014 PMAdmin 3 $50.00 $150.00 0 $50.00 $0.00 $150.00 
remedial administrative tasks. 

A portion of the invoiced costs VERTEX applied a rate that reflected 

($300.00) appear excessive of similar contractor rates for the region 

standard industry rates. The and other major metropolitan areas 

standard industry rate for a guzzler throughout the continental United 

8/1/2014 Guzzler 5 $235.00 $1,175.00 5 $195.00 $975.00 $200.00 vac tank is $195/hour. States. 

8/1/2014 Backhoe 3.5 $75.00 $262.50 3.5 $75.00 $262.50 $0.00 Costs appear reasonable. 

Roll off with 

8/1/2014 trailer 6 $135.00 $810.00 6 $135.00 $810.00 $0.00 Costs appear reasonable. 

Roll off with 

8/1/2014 trailer OT 1.5 $202.50 $303.75 1.5 $202.50 $303.75 $0.00 Costs appear reasonable. 

A portion of the invoiced costs 

($4 72.50) appear excessive of - standard industry rates. The 
VERTEX applied a rate that reflected 

standard industry rate for a Crew 
similar contractor rates for the region 

8/1/2014 Crew Truck 9 $75.00 $675.00 9 $22.50 $202.50 $472.50 Truck $22.50/hour. 

A portion of the invoiced costs 
and other major metropolitan areas 

throughout the continental United 
($67.50) appear excessive of 

States. - standard industry rates. The 

standard industry rate for a Crew 

8/1/2014 Crew Truck OT 1 $90.00 $90.00 1 $22.50 $22.50 $67.50 Truck $22.50/hour. 

A portion of the invoiced costs 

($74.00) appear excessive. In order 

to determine the reasonable rate, 

vertex multiplied the total 

10% Fuel reasonable equipment charges by 

8/1/2014 Surcharge 3316.25 $0.10 $331.63 0.1 $2,576.25 $257.63 $74.01 10%. 

8/1/2014 WhiteTyvek 4 $14.00 $56.00 4 $14.00 $56.00 $0.00 Costs appear reasonable. 
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VERTEX No. 29964 

Farm Supply Distributors 

H2O Invoice No. 008393741 

Invoiced Invoice Reasonable Reasonable Reasonable 
Date Title Quantity Rate Invoiced Amount Quantity Rate Amount Disputed Amount VERTEX Comments Explanation 

Poly Yellow 

8/1/2014 Tyvek 1 $30.00 $30.00 1 $30.00 $30.00 $0.00 Costs appear reasonable. 

Green Nitrile 

8/1/2014 Gloves 2 $9.00 $18.00 2 $9.00 $18.00 $0.00 Costs appear reasonable. 

7/31/2014 Waste Disposal 15.75 $40.00 $630.00 15.75 $40.00 $630.00 $0.00 Costs appear reasonable. 

8/4/2014 ET 3.5 $50.00 $175.00 3.5 $50.00 $175.00 $0.00 Costs appear reasonable. 

8/4/2014 PM 1 $85.00 $85.00 1 $85.00 $85.00 $0.00 Costs appear reasonable. 

- The invoiced costs appear 

excessive. These costs appear to be 
The labor descriptions provided 

related to general administrative 
included administrative tasks that 

work and not associated with 
were not related to the remedial 

8/5/2014 PMAdmin 3.5 $50.00 $175.00 0 $50.00 $0.00 $175.00 remediation of the alleged loss. 
effort. Since an hourly breakdown 

The invoiced costs appear 
was not provided, VERTEX estimated 

excessive. These costs appear to be 
and disputed the time spent on non-

related to general administrative 
remedial administrative tasks. 

work and not associated with 

8/6/2014 PMAdmin 5 $50.00 $250.00 0 $50.00 $0.00 $250.00 remediation of the alleged loss. 

8/4/2014 Compactor 3.5 $45.00 $157.50 3.5 $45.00 $157.50 $0.00 Costs appear reasonable. 

A portion of the costs ($13.03) 

associated with an excessive 

subcontractor mark up appears 

8/4/2014 Backfill 1.2 $130.34 $156.41 1.1 $130.34 $143.37 $13.04 excessive. 

A portion of the invoiced costs 

($92. 70) associated with an 

excessive mark up costs is 

considered unreasonable. VERTEX 

Laboratory recommends and has applied a 

8/4/2014 Analysis 1 $250.00 $250.00 1.1 $143.00 $157.30 $92.70 10% subcontractor markup. - 8/4/2014 Waste Disposal 12.88 $40.00 $515.20 12.88 $40.00 $515.20 $0.00 Costs appear reasonable. 
TOTAL 

Total Invoiced REASONABLE TOTAL DISPUTED 
Amount AMOUNT AMOUNT 

$14,840.96 $11,943.02 $2,897.94 
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D 4035 Flossmoor Street, Las Vegas, NV 89115, 702-396-4148 

D 3510 Barron Way, Suite #200, Reno, NV 89115, 775-351-2237 

• 6679 S. Supply Way, Boise, ID 83716, 208-343-7867 
. -~---
I i 1 ... 
environmental 

D 170 West 3440 South, Suite# 170, Salt Lake City, UT 84115, 801-355-3499 

o 2364 South Airport Blvd., Suite #2, Chandler, AZ 85249, 602-258-3388 

Nevada License -0052215 t California License - 809096 t Oregon License - 185653t Idaho License - RCE-22451 

Vacuum Truck & Roll-off Service+ 24 Hr. HAZMAT Spill Response 

www.h2ospil1.com 

SERVICES ESTIMATE 
To: Dana Gorra From: Perry Pearson 

Company: Texmo Oil Company Email: QQearson@h2oenvironmental.net 

Address: Date: 11.26.12 

Fax: Scope: Asphalt and soil removal from previous diesel release. 

Phone: 928.716.8473 Site: 4444 W. Sunset Road. 

Scope of work: Utilize a Vactor Vacuum Truck to effectively safe 47 x 60 size area of petroleum contaminated soil. 

Also utilize a walk behind blade saw to remove 47 x 60 size area of asphalt. This spill is a reportable and a Certified 

Environmental Manager will assist in the remmediation process. a private utility company will be used as well. All 

solid waste will be transported to an approved landfill for disposal. 

Rate Quantity UOM Total 

Vactor Vacuum Truck/ safe dig $175.00 24 Hrs. $4,200.00 

Case Back-Hoe loader $65.00 12 Hrs. $780.00 

Lowboy Transport $105.00 6 Hrs. $630.00 

Utility Truck $35.00 14 Hrs. $490.00 

Walk behind concrete saw $45.00 6 Hrs. $270.00 

Pressure Washer ie; dust control $55.00 14 Hrs. $770.00 

Side Dump 22y $105.00 24 Hrs. $2,520.00 

Equipment Operator $65.00 24 Hrs. $1,560.00 

Certified Environmental Manager $125.00 24 Hrs. $3,000.00 

Field Technician x2 $90.00 24 Hrs. $2,160.00 

Private Utility $450.00 

Closure report to Nevada/ Samples $1,500.00 

Disposal of petroleum contaminated soil $45.00 TBD Ton. TBD 

Fuel Surcharge @ ##### 10% $966.00 

Line item 38 is not included in the total $19,296.00 

Estimate Approval Signature: Approval Date: 

Work is invoiced hourly on a portal-to-portal time and materials basis. Changes in scope of work due to site conditions, waste volumes, 

waste characteristics, regulatory criteria or Client's request will constitute a change order and work will be invoiced using 2012 Posted 

Rates. Terms and conditions as set forth in the H2O Environmental 2012 Service Agreement are also applied. H2O Environmental has the 

necessary Contractors Licenses (NV-0052215, CA-809096, OR-185653 ID-RCE-22451), transportation permits, bonds and insurance coverage 

to perform this type of work. Certificates of Liability, Auto, Pollution Control and Workers Compensation insurance available upon request. 
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D 4035 Flossmoor Street, Las Vegas, NV 89115, 702-396-4148 

D 3510 Barron Way, Suite #200, Reno, NV 89115, 775-351-2237 

• 6679 s. Supply Way, Boise, ID 83716, 208-343-7867 

D 170 West 3440 South, Suite# 170, Salt Lake City, UT 84115, 801-355-3499 

D 2364 South Airport Blvd., Suite #2, Chandler, AZ 85249, 602-258-3388 

Nevada License -0052215 • California License - 809096 • Oregon License - 185653+ Idaho License - RCE-22451 

Vacuum Truck & Roll-off Service+ 24 Hr. HAZMAT Spill Response 

www.h2ospil1.com 

SERVICES ESTIMATE 
To: Dana Gorra From: Perry Pearson 

Company: Texmo Oil Company Email: QQearson@h2oenvironmental.net 

Address: N/A Date: 02.13.13 

Fax: Scope: Ast tank removal and complete excavation of soil. 

Phone: 928. 716.84 73 Site: 4444 W. Sunset Road 
Scope of work: Utilize a 330 Track Hoe w/ Hammer to safely and effectively remove a 10,(X)() gallon above ground 
storage diesel tank, also to remove concrete slab storage tank is sitting on. Upon removal of concrete slab and tank all 
petroleum contaminated soil will be removed with the direction of a Certified Environmental Manager. All waste will 
be disposed of properly. 

Rate Quantity UOM Total 

330 Track-Hoe $175.00 30 Hrs. $5,250.00 

Hammer $165.00 8 Hrs. $1,320.00 

Lowboy Transport Trailer $105.00 16 Hrs. $1,680.00 

Uni-Loader w/Bucket $65.00 40 Hrs. $2,600.00 

Gapvax Vacuum Truck $175.00 30 Hrs. $5,250.00 

Rocket Launcher Roll-Off $115.00 40 Hrs. $4,600.00 

Utility Truck $150.00 4 Ea. $600.00 

Project Manager $85.00 40 Hrs. $3,400.00 

Certified Environmental Manager $125.00 40 Hrs. $5,000.00 

Environmental Technician x2 $90.00 40 Hrs. $3,600.00 

Equipment Operator x2 $130.00 40 Hrs. $5,200.00 

Disposal of petroleum contaminated soil $32.40 100 Ton $3,240.00 

Disposal petroleum contaminated concrete $30.00 35 Ton $1,050.00 

Bin Rental x6 $45.00 6 Ea. $270.00 

Fuel Surcharge @ ##### 10% $1,998.00 

Total $45,058.00 

Estimate Approval Signature: Approval Date: 

Work is invoiced hourly on a portal-to-portal time and materials basis. Changes in scope of work due to site conditions, waste volumes, waste 
characteristics, regulatory criteria or Client's request will constitute a change order and work will be invoiced using 2013 Posted Rates. Terms 
and conditions as set forth in the H2O Environmental 2013 Service Agreement are also applied. H2O Environmental has the necessary 
Contractors Licenses (NV-0052215, CA-809096, OR-185653 ID-RCE-22451), transportation permits, bonds and insurance coverage to perform 
this type of work. Certificates of Liability, Auto, Pollution Control and Workers Compensation insurance available upon request. 
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D 4035 Flossmoor Street, Las Vegas, NV 89115, 702-396-4148 

D 3510 Barron Way, Suite #200, Reno, NV 89115, 775-351-2237 

• 6679 S. Supply Way, Boise, ID 83716, 208-343-7867 i ·~····= ! ! ••••• 
environmental 

D 170 West 3440 South, Suite# 170, Salt Lake City, UT 84115, 801-355-3499 
D 2364 South Airport Blvd., Suite #2, Chandler, AZ 85249, 602-258-3388 

Nevada License - 0052215 + California License - 809096 + Oregon License - 185653+ Idaho License - RCE-22451 

Vacuum Truck & Roll-off Service+ 24 Hr. HAZMAT Spill Response 

www.h2ospil1.com 

SERVICES ESTIMATE 
To: Dana Gorra From: Perry Pearson 

Company: Texmo Oil Company Email: QQearson@h2oenvironmental.net 

Address: N/A Date: 02.13.13 

Fax: Scope: Backfill to grade previous excavation 

Phone: 928.716.8473 Site: 4444 W. Sunset Road 

Scope of work: Utilize type II fill to backfill to grade previous excavation site. 

Rate Quantity UOM Total 

Back-Hoe $65.00 16 Hrs. $1,040.00 

Wacker Compactor $50.00 16 Hrs. $800.00 

Lowboy Transport $105.00 8 Hrs. $850.00 

Side Dump $105.00 10 Hrs. $1,050.00 

Pressure Washer $115.00 $115.00 

Utility Truck $150.00 2 Ea. $300.00 

Equipment Operator xl $65.00 16 Hrs. $1,040.00 

Project Manager $85.00 16 Hrs. $1,360.00 

Environmental Technician x2 $90.00 16 Hrs. $1,440.00 

Type II Backfill $5.25 200 Ton $1,050.00 

Fuel Surcharge @ ##### 10% $415.50 

' Total $9,460.5ol 

Estimate Approval Signature: Approval Date: 

Work is invoiced hourly on a portal-to-portal time and materials basis. Changes in scope of work due to site conditions, waste volumes, waste 
characteristics, regulatory criteria or Client's request will constitute a change order and work will be invoiced using 2013 Posted Rates. Terms 
and conditions as set forth in the H20 Environmental 2013 Service Agreement are also applied. H20 Environmental has the necessary 
Contractors Licenses {NV-OOS2215, CA-809096, OR-185653 ID-RCE-22451), transportation permits, bonds and insurance coverage to perform 
this type of work. Certificates of Liability, Auto, Pollution Control and Workers Compensation insurance available upon request. 
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Position 

NWFF Environmental 
Philomath, OR • Grants Pass, OR 
Toll free 1.800.942.4614 • Fax 541.929.2115 • www.nwffenviro.com 
P. 0. Box 188, Philomath, OR 97370 
Contractor Number: OR-106142 

Emergency Response Price List 

PERSONNEL HOURLY RATE 
STRAIGHT TIME OVER-TIME 

SPILL OVERSIGHT/ MANAGEMENT RATES 

___ ____. 

DOUBLE TIME -

-
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-invoices subject to State and Local taxes not included in prices. 
* 3% fee for payment by credit card 
* These rates are_ portal to portal 
* Prices subject to change without notice 
* All day rates are based on an 8hr operational period 
* NWFF recognizes the following holidays (If a paid holiday falls on 
Saturday, the preceding Friday will be observed as the holiday. If a paid 
holiday falls on Sunday, the holiday will be observed on the following 
Monday) 

;. New Year's Day • Memorial Day • Independence .Day 1 

·• Labor Day • Veterans Day • 
!Thanksgiving (Thu & Fri) • Christmas Day j 
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fflulympus Technical Services, Inc. 

2015 
2015 OT Holiday 

LABOR CATEGORIES Rate Rate 

-
-PER DIEM --

OTHER DIRECT COSTS (ODC) 

PERSONAL PROTECTIVE EQUIPMENT (PPE) --Level D 

VEHICLES 

1 Ton and 2 Ton Truck Mileage 

-
This information may not be copied, disseminated, or provided to other parties without express knowledge 
and written permission of Olympus Technical Services, Inc. 

Rates Valid Through 
Calendar Year 2015 

2015 
Rate Unit ----

State Rates --
$35.00 person/day 

--$95.00 day -$0.95 mile 

Page 1 
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-
FIELD TEST EQUIPMENT 

I 
SUPPORT EQUIPMENT -

-

__ r _______________________ _ 

This information may not be copied, disseminatad, or provided to other parties without express knowledge Page2 
and written permission of Olympus Technical Services, Inc. 
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Pressure Washer 

PUMPS AND HOSES 

BARRELS/ DRUMS ( Department of Transportation approved) 

This information may not be copied, disseminated, or provided to other parties without express knowledge 
and written permission of Olympus Technical Services, Inc. 

Page 3 



000127

.. , • PS·W FASReh?k'·s i,5 • READY TO MEET YOUR RENTAL & SUPPLY NEEDS 24/7! 

OFFSHORE SERVICES, LLC, 

-

1307 TOOL DR. 

NEW IBERIA, LA 70560 

Phone: 337-364-9526 

AVAILABLE RENTAL EQUIPMENT 

-

-

Hi& 
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READY TO_ MEET YOUR RENTAL & SUPPLY NEEDS 24/7! 

CFFSHCRE SERVICES, LLC. 

-

1307 TOOL DR. 

NEW IBERIA, LA 70560 

Phone: 337-364-9526 
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ee t I 
READY TO MEET YOUR RENTAL & SUPPLY NEEDS 24/7! 

CFF&HCRE EiERVICES, LLC~ 

-

-

1307 TOOL DR. 

NEW IBERIA, LA 70560 

Phone: 337-364-9526 
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READY TO MEET YOUR RENTAL & SUPPLY NEEDS 24/7! 

CF'F'SHORE: SltRVICES, LLC. -
-

-

1307 TOOL DR. 

NEW IBERIA, LA 70560 

Phone: 337-364-9526 

-
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READY TO MEET YOUR RENTAL & SUPPLY NEEDS 24/7! 

O~~SHORE SERVICES, LLC. 

• 
• • 

-

1307 TOOL DR. 

NEW IBERIA, LA 70560 

Phone: 337-364-9526 

List Price 
Discounted 
Price/day 

----
---
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READY TO MEET YOUR RENTAL & SUPPLY NEEDS 24/7! 

OF"F"SHORE SERVICES, LLC. 

Continued: 

-

1307 TOOL DR. 

NEW IBERIA, LA 70560 

Phone: 337-364-9526 

-
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READY TO MEET YOUR RENTAL & SUPPLY NEEDS 24/7! 

1307 TOOL DR. 

OFF'SHORE SERVICES, LLC, 

NEW IBERIA, LA 70560 

Phone: 337-364-9526 

GAP Vac & Vacuum Trucks 
70 bbl Bob Trail Vacuum Truck and 
Operator 

GAP Vacuum Truck and Operator 

---

--
--

$70.00 per hour plus 25% Fuel and Insurance 

$150.00 per hour plus 25% Fuel and Insurance 

--- -
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READY TO MEET YOUR RENTAL & SUPPLY NEEDS 24/7! 

CF"F"EIHCRE SERVICES, LLC, 

-
-
--

1307 TOOL DR. 

NEW IBERIA, LA 70560 

Phone: 337-364-9526 

• 

--
call for pricing**** 
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- BB&A ENVIRONMENTAL • 
Professional Services Fee Schedule 

HOURLY RATE --------
--
---• -- -- -EQUIPMENT. RATES RATE 

I -------
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$100.00 -----------
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Vaughn Fisher, ISB No. 7624 
Nicholas A. Warden, ISB No. 9179 
FISHER RAINEY HUDSON 
950 W. Bannock St., Ste. 630 
Boise, ID 83702 
Email: vaughn@frhtriallawyers.com 
Email: naw@frhtriallawyers.com 
Telephone: (208) 345-7000 
Facsimile: (208) 514-1900 

Attorneys for Plaintiff 

""' ..j $v A.M-----1P.M-"---, __ _ 

NOV 1 0 2015 
CHRISTOPHER O. IIIJCH, Clerk 

By STACEY LAFFERTY 
OEPUlY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT.OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 

H20 ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff, 

V. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

Case No. CV OC 1500236 

MOTION TO FILE SUPPLEMENTAL 
AFFIDAVIT IN SUPPORT OF 
PLAINTIFF'S MOTION IN LIMINE 

COMES NOW the Plaintiff, H20 Environmental, Inc., by and through its counsel of 

record, FISHER RAINEY HUDSON, and respectfully moves this Court for an Order permitting it to 

file the attached Affidavit of Vaughn Fisher in Support of Plaintiffs Motion in Limine. 

Plaintiff filed a Motion in Limine on August 25, 2015 along with the Affidavit ofNicholas 

A. Warden in Support of the Motion in Limine. The parties subsequently agreed to attend 

mediation and indefinitely delayed the hearing of three pending motions, including Plaintiffs 

Motion in Limine to prohibit Defendant from introducing evidence at trial regarding the 

MOTION TO FILE SUPPLEMENT AL AFFIDAVIT IN SUPPORT OF PLAINTIFF'S MO"~ ria 
111

, a n .. 
LIMINE - 1 y ft DI l~ltl&t 
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reasonableness of the amounts charged by the Plaintiff to the Defendant for emergency 

environmental remediation services. 

On September 9, 2015, the Defendant for the first time prior to or during this litigation 

revealed the basis for its contention the fees were unreasonable by disclosing expert witness Chris 

Miceli. Because Mr. Miceli's opinions fall within the ambit of Plaintiffs already pending Motion 

in Limine and his disclosure was made after the filing of the motion, Plaintiff should be permitted 

to file the attached supplemental affidavit so the Court has a clear record before it. 

ARGUMENT 

Ordinarily, when a motion is supported by affidavit(s), the affidavit shall be served with 

the motion. Rule 7(b)3(B). However, when the Rules of Civil Procedure require that an act be 

done at or within a specified time, the court for cause shown may order the period enlarged. Rule 

6(b ). In making such determinations, "(t)hese rules shall be liberally construed to secure the just, 

speedy and inexpensive determination of every action and proceedings. Rule l(a). 

In the immediate case, Plaintiff filed its motion in limine to prevent Defendant from 

introducing evidence regarding the reasonableness of the fees in dispute because during the course 

oflitigation and discovery Defendant refused to produce any evidence thereof. However, after the 

Plaintiffs motion was filed, the Defendant finally disclosed information which it had at its disposal 

for the last 13 months. Plaintiff moves this Court for an order permitting it to supplement the 

record now that Defendant has finally revealed the evidence it wishes to use to challenge the fees 

it was charged. 

This motion and proposed affidavit are filed 14 days prior to the hearing and the 

information contained therein is essential to the Court's ruling on the pending motion. Further, 

the significance of the information contained in the supplemental affidavit could not have been 

MOTION TO FILE SUPPLEMENTAL AFFIDAVIT IN SUPPORT OF PLAINTIFF'S MOTION IN 
LIMINE-2 
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known at the time the original affidavit was filed because Defendant had not yet revealed that it 

would rely on Chris Miceli of Vertex to provide opinions in this case. For all of the reasons set 

forth herein, Plaintiffs Motion to File Supplemental Affidavit in Support of Plaintiffs Motion in 

Limine should be granted. 

it--
DATED this ( 0 day of November, 2015. 

FISHER RAINEY HUDSON 

MOTION TO FILE SUPPLEMENT AL AFFIDAVIT IN SUPPORT OF PLAINTIFF'S MOTION IN 
LIMINE-3 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 1Q_ day of November, 2015, I caused a true and correct 
copy of the foregoing MOTION TO FILE SUPPLEMENTAL AFFIDAVIT IN SUPPORT OF 
MOTION IN LIMINE to be served upon the following individuals in the manner indicated below: 

Hans A. Mitchell 
Aubrey Lyon 
CAREY PERKINS LLP 
300 N. 6th St., Ste. 200 
PO Box 519 
Boise, Idaho 83701 

( ) Via U.S. Mail 
(Y"Via Facsimile - (208) 345-8660 
( ) Via Overnight Mail 
( ) Via Hand Delivery 
( ) Email 

MOTION TO FILE SUPPLEMENT AL AFFIDAVIT IN SUPPORT OF PLAINTIFF'S MOTION IN 
LIMINE - 4 
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Vaughn Fisher, ISB No. 7624 
Nicholas A. Warden, ISB No. 9179 
FISHER RAINEY HUDSON 

950 W. Bannock St., Ste. 630 
Boise, ID 83702 
Email: vaughn@frhtriallawyers.com 
Email: naw@frhtriallawyers.com 
Telephone: (208) 345-7000 
Facsimile: (208) 514-1900 

Attorneys for Plaintiff 

- NO. FILED ~d 
A.M _____ P,.M*-,---+----

NOV 1 0 ?015 
CHl'USTOPHEA D. RICH, Clork 

!ySTACEYLAFFERTY 
DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 

H20 ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff, 

V. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

STATE OF IDAHO ) 
) ss 

County of Ada ) 

Case No. CV-OC 1500236 

AFFIDAVIT OF VAUGHN FISHER 
IN SUPPORT OF PLAINTIFF'S 
MOTION IN LIMINE 

Vaughn Fisher, being first duly sworn deposes and says the following: 

1. I am over the age of 18 and competent to testify on the matters set forth herein. 

2. I am counsel for the Plaintiff. 

3. I make the representations in this Affidavit of my own personal knowledge. 

4. Attached hereto as Exhibit "A" is a copy of the email from Defendant's consultant, 

Vertex, sent on or about July 16, 2014, while H20 Environmental, Inc. ("H20") was still providing 

[\-- AFFIDAVIT OF VAUGHN FISHER IN SUPPORT OF PLAINTIFF'S MOTION IN LIMINE ·@ft\ G' Will 
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-
services to Defendant. Chris Miceli, the expert disclosed by Defendant on September 9, 2015 is 

copied on this email. He is identified in Defendant's expert disclosure as an employee of Vertex. 

5. Attached hereto as Exhibits "B" and "C" are copies of the two disputed invoices in 

this case with mark-ups created by Defendant's consultant [Vertex]. 

6. Attached hereto as Exhibit "D" is a copy of the letter that I sent to Vertex on 

October 22, 2014 indicating that H2O's inquiries regarding the discrepancy had not been 

answered. 

7. Attached hereto as Exhibit "E" is a copy of the email sent to me by Chris Miceli of 

Vertex and Exhibit "F" a copy of the attached spreadsheet of the disputed charges. The spreadsheet 

is dated August 2014 and was created, upon information and belief, by Vertex and possibly Mr. 

Miceli. The vast majority of the comments indicate that the charges exceed the amount 

"recommend(ed)" by Vertex. 

8. Attached hereto as Exhibit "G" is a copy of the email that I sent to Mr. Miceli of 

Vertex on October 24, 2014 in response. Mr. Miceli is invited to call or email me to discuss 

further. 

9. Attached hereto as Exhibit "H" is a copy of the email that I send to Defendant's 

insurance company ("Zurich") on October 29, 2014, which indicates that, "I remain open to 

continuing discussions with you and I will be happy to receive any of the information you have 

promised." The email chain at the bottom of the exhibit shows that Zurich promised that it, "would 

request from Vertex their supporting documentation to show that the rates charged by H2O are 

unreasonable and inconsistent with what is used in the industry." Further down the email chain 

on the same exhibit is my October 28, 2014 email 

AFFIDAVIT OF VAUGHN FISHER IN SUPPORT OF PLAINTIFF'S MOTION IN LIMINE - 2 
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10. Attached hereto as Exhibit "I" is the April 15, 2015 letter we sent to Defendant's 

attorneys regarding a Rule 30b6 deposition. The proposed notice requests Defendant designate a 

representative to, amongst other things, testify as to all matters known or reasonably available to 

Defendant regarding any information known by Defendant that demonstrates the disputed charges 

were unreasonable. 

1 I. Attached hereto as Exhibit "J" is a copy of the letter we sent to Defendant's 

attorneys regarding the Rule 30b6 deposition and our position that Defendant must appoint 

someone to testify regarding the reasonableness of the charges which were apparently being 

disputed by Defendant's insurance company or its consultant (Vertex). The letter continues that, 

"the information from its insurance company is "reasonably available" to (defendant) as 

contemplated by the rule. As well, (defendant) may "appoint other persons who consent to testify 

on its behalf' to respond to our notice. Since your client is relying on the insurance company and 

its expert [Vertex] as a justification for not paying the invoice, then (defendant) has information 

reasonably available to it and should appoint the most appropriate person from the insurance 

company or its expert to testify." 

12. Attached hereto as Exhibit "K" is a copy of the letter we sent to Defendant's 

attorneys on May 29, 2015. The correspondence again points out that Defendant could appoint a 

member of the insurance company or its expert (Vertex) to testify about the reasonableness of the 

charges. The letter also expresses our position that is the information is available to the insurance 

company, then it is reasonably available to the Defendant. 

13. On July 8, 2015, Plaintiff took the deposition of Defendant pursuant to Rule 30b6, 

which was convened in Enterprise, OR at Defendant's insistence. Defendant failed to provide any 

testimony regarding the reasonableness of the fees. 

AFFIDAVIT OF VAUGHN FISHER IN SUPPORT OF PLAINTIFF'S MOTION IN LIMINE - 3 
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-
14. On September 9, 2015 Defendant's first filed their expert witness disclosure 

indicating that Chris Miceli would testify to the reasons that Vertex believed the charges at dispute 

in this case were unreasonable. 

15. Further your affiant sayeth naught. 

DATED this 1.§_ day of November, 2015. 

SWORN AND SJJBSCRIBED before me this ~y of November, 2015. 

JENNIFER HANWAY 
Notary Public 
State of Idaho 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the(12._ day of November, 2015, I caused a true and correct 
copy of the foregoing Affidavit of Vaughn Fisher in Support of Plaintiffs Motion in Limine to be 
served upon the following individuals in the manner indicated below: 

Hans A. Mitchell 
Aubrey Lyon 
CAREY PERKINS LLP 
300 N. 6th St., Ste. 200 
PO Box 519 
Boise, Idaho 83701 

( ) Via U . Mail 
ia Facsimile - (208) 345-8660 

( ) Via Overnight Mail 
( ) Via Hand Delivery 
( ) Email 

AFFIDAVIT OF VAUGHN FISHER IN SUPPORT OF PLAINTIFF'S MOTION IN LIMINE - 4 
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Exhibit A. 
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Steve King 

From: 
Sent: 
To: 
Cc: 
Subject: 

Steve, 

Kathryn Johnsen--Vertex <kjohnsen@vertexeng.com> 
Wednesday, July 16, 2014 1:02 PM 
Steve King - \-
Chris Miceli--Vertex , Zurich claim No. 4120003656; Farm Supply Distributos, Inc.; Boise, Idaho; Vertex ~o. TBD 

Thank you for taking the time to speak with me this afternoon. As discussed, VERTEX has been retained by Farm S~pply Distributors, lnc.'s insurance carrier (Zurich) to conduct an investigation of the above referenced claim. In order to: complete our investigation, VERTEX respectfully requests that you provide the following documentation: 

• All invoicing associated with remediation of the alleged loss, including the following supporting documentJtion: o Timesheet/Tlmecards that Include the following: a list of personnel performing site activities, rltles and labor rates for personnel, equipment used to perform work, and equipment rates. o Copies of subcontractor invoicing; ! o Copies of waste disposal manifests, including weight and description of material disposed of; atid o Copies of receipts for disposable material expended throughout the project. • Proposals associated with future remedial work efforts; 
• Copies of Ada County Directives and/or correspondence; 
• Copies of the Idaho DEQ directives and/or correspondence; and 
• A copy of the Release Report. 

Please feel free to contact our office with questions. 

Thank you, 

Kathryn Johnsen 
Assistant Project Manager 

''IBIITEK' 
The Vertex Companies, Inc. 
20 Gibson Place; Suite 201 I Freehold, NJ 07728 I USA 

OFFICE 732 .391.1646 I MOBILE 732.239. 7936 
Website I Linkedln I Map 

1 
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·*:-.. -
i··H····~o···::,. INVOICE 
~ \ 

~~lro:me~t~:{); .· 
.... :· .. ~- .. 

--~ :: ., ~,-

lndustrtal & Hazardous Waste: Remediation • Transport • Disposal 
2~·Hour Emergency Response 

Bill To: 

FARM SUPPLY DISTRIBUTORS 
CAROL WARD 
65179 ALDER SLOPE ROAD 
ENTERPRISE, OR 97828 

Service Date Job 

7/12/2014 J54702 > MAVERICK BOISE 

Invoice Date 

Invoice# 

Due Date 

Service Address: 

FARM SUPPLY DISTRIBUTORS 
12127 W FRANKLIN RD 
BOISE, ID 83708 

Sales Order # P.O.# Manifest# 

1002777 

7/18/2014 
:: 

008393501 

8/17/2014 

Terms 
' 

Net 30 

I Billing Phone# 1541-426-5915 CARO ... 

Description Price Quantity Amount 
EMERGENCY RESPONSE TO FUEL SPILL AT MAVERICK COUNTRY STORE #470 

' 
7/12/14 

PROJECT MANAGER - STEVEN KING (ER/OT) 150.00 9.5 1,425.00 ENVIRONMENTAL TECHNICIAN - RYAN PIPER (ER/OT) 
~ 

97.50 7 682.50 GUZZLER VAC-TANKER W/ OPERATOR (ER/OT) - CRAIG SIMMONS ~ 9 3,375:oo ~ ,f. 70 BBL VAC-TANKER (ER/OT) - JAMES TRAVER 
ROTO-ROOTER JETTER SERVICEJ C o.s..\- t- Io,. 

i 
~/.,7~ 
'l,)t . 9 1,485~00 1,1 

955.00 17 I 1,146.00 I POWER WASHER 4K PSI I S"~,/4f •Y t ~,,. efl- fl'\6.<\...'-"{> t o1to~ 
,,., 

I 2so:oo ~. CREW TRUCK {ER) 4 3C,,....99-;0() 9.5 855:0o 3 IDAHO TRAFFIC CONTROL, FLAGGERS AND EQUIPMENT '.:,$-4- +- 10,.p 361.40 1.,2' I 433,68 3 

EMERGENCY RESPONSE TO FUEL SPILL AT MAVERICK COUNTRY STORE #4 70 - SOUTH TO NORTH LINE & CLEANING 

7/13/14 

PROJECT MANAGER - STEVEN KING (ER/OT) 150.00 6 900;00 120 BBL VAC-TANKER ER (ER/OT) - CRAIG (IMMONS tllrttf ~ 6 1,170.'00 ( I ROTO-ROOTER JETTER SERVICES CDS + to'~ 670.00 i--- 1.1 I 804.00 7 CREW TRUCK {ER) ' 
'3<, ~ 6 540:00 ~ 40 LF OF 8" HYDROPHOBIC BOOM 4X10' EA 260.00 1 260.00 

REMIT TO:H2O ENVIRONMENTAL, INC., DEPT. #201 
Total P.O. BOX 220, BETTENDORF, IA 52722 

PLEASE MAKE YOUR PAYMENT WITHIN THE TERMS STATED ABOVE. Past due accounts wlll be assessed a finance charge of 1.5°/4 of the outstanding balance eer month. 
For billing ingulries, Qlease call (208} 343-7867 

Remit ea:v:ment to: De9t. #201 1 P.O. Box 2201 Bettendorf1 IA 52722 
We slncereli aeereclate !1£0Ur business. 
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.___ .. 

-· ~sJ:(< 
·~~.vlro~:~~~,~.t./f.:•·· 

.. ··>~:-:; 

Industrial & Hazardous Waste: Remediation • Transport • Disposal 
24-Hour Emergency Response 

Bill To: 

FARM SUPPLY DISTRIBUTORS 
CAROL WARD 
65179 ALDER SLOPE ROAD 
ENTERPRISE, OR 97828 

INVOICE 
Invoice Date 

Invoice# 

Due Date 

Service Address: 

FARM SUPPLY DISTRIBUTORS 
12127 W FRANKLIN RD 
BOISE, ID 83708 

7/18/2014 

008393501 

8/17/2014 

Service Date Job Sales Order # P.O.# Manifest# Terms 

7/12/2014 J54702 > MAVERICK BOISE 1002777 Net 30 

I Billing Phone# 1541-426-5915 CARO ... 

Description Price Quantity Amount 
RE-CLEANING ALL LINES - MAVERICK COUNTRY STORE #470 

7/14/14 

PROJECT MANAGER - STEVEN KING (STRAIGHT TIME, ST) 85.00 7.5 637.50 PROJECT MANAGER - STEVEN KING (OT) 127.50 6.5 828.75 ENVIRONMENTAL TECHNICIAN - FORREST LEHMER SO.OD 6.5 325.00 ENVIRONMENTAL TECHNICIAN - FORREST LEHMER (OT) 

' 
75.00 - 6.5 487.50 GUZZLER VAC-TANKER W/ OPERATOR (ST) - RYAN PIPER t'/5"" ~;vu 6.5 1,527.50 IJ GUZZLER VAC-TANKER W/ OPERATOR (OT) - RYAN PIPER 4 ~.,1 ~ 6.5 2,291.25 ,,, 120 BBL VAC-TANKER (ST) - JAMES TRAVER 115.00 6.5 747.50 120 BBL VAC-TANKER (OT) - JAMES TRAVER 172.50 CREW TRUCK W/ LIFT GATE 1, ~;i.~ . ..1&:'00' CREW TRUCK W/ LIFT GATE (OT) 

' 3~.,J: ....9a:tlO 

6 
7.5 
6.5 

1,035.00 
562.50 
585.00 

I 
~ 

G,B'"!!' 
, , J.!. lO,,. TRAFFIC PRODUCTS SERVICES c ... .s.~ * 1,105.90 1.,2' ' 1,327.08 Ii ROTO-ROOTER JETTER SERVICES C..05Jr t- to,o 2,120.00 t:_~ I 2,544.00; :3 POWER WASHER 4K PSI tS-s Jo..\"', r-M-C-- $ /$'$' .J.G:00" pl 280.00 I SIMPLE GREEN DEODORIZER/CLEANER (20 GAL) C •.S~ 4- «:>>. 211.58 17 I 253.90 ~ HYDROPHOBIC BOOMS 2Xl0' 40.00 2 80.00 

DISPOSAL CHARGES - L&R DISPOSAL OF HYDROCARBON CONTAMINATED 0.35 3,161 1,106.35 LIQUIDS (3,161 GAL) - MANIFEST #58211 

REMOVE BOOMS AN DUMP SOLIDS FROM GUZZLER TRUCK AND CLEAN OUT. ACHD INSPECTION. 

7/15/14 

REMIT TO:H2O ENVIRONMENTAL, INC., DEPT. #201 
Total P.O. BOX 220, BETTENDORF, IA 52722 

PLEASE MAKE YOUR PAYMENT WITHIN THE TERMS STATED ABOVE. Past due accounts wlll be assessed a finance charge of 1.5% of the outstanding balance eer month. 
For bllllng lngulrles1 elease call (208} 343-7867 

Remit ea~ment to: Deat. #201 1 P.O. Box 2201 Bettendorf, IA 52722 
We slncerelll aeereclate !JlOUr busln~ss. 

f (,, ".J 
3;t-
~~-
3~..,j 
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-~-' 

·.__/ 

-
INVOICE 

Industrial & Hazardous Waste: Remediation • Transport• Disposal 24-Haur Emergency Response 

Bill To: 

FARM SUPPLY DISTRIBUTORS 
CAROL WARD 
65179 ALDER SLOPE ROAD 
ENTERPRISE, OR 97828 

Service Date Job 

7/12/2014 J54702 > MAVERICK BOISE 

Invoice Date 

Invoice# 

Due Date 

Service Address: 

FARM SUPPLY DISTRIBUTORS 
12127 W FRANKLIN RD 
BOISE, ID 83708 

Sales Order # P.O.# Manifest# 

1002777 

7/18/2014 

008393501 

8/17/2014 

Terms 

Net 30 

I Billing Phone# 1541-426-5915 CARO ... 

Description Price Quantity Amount 

PROJECT MANAGER - STEVEN KING (ST) 85.00 - 3 255.00 GUZZLER VAC-TANKER W/ OPERATOR (ST) - RYAN PIPER ' f~5' ---.- 5 1,175.00 10% FUEL SURCHARGE (FOR SERVICES RENDERED 7/12/14 THROUGH ,is-· '(~ 0.1 1,504.38 I 1/15/14) 

DISPOSAL CHARGES - IWS DISPOSAL OF HYDROCARBON CONTAMINATED 45.00 1.73 77.85 SOLIDS/LIQUIDS. 1. 73 TONS, 3,460 LBS 

REMIT TO:H2O ENVIRONMENTAL, INC., DEPT. #201. 
Total $30,987.24 P.O. BOX 220, BETTENDORF, IA 52722 

oi-~ s:: ::a.-. .s-3, 
PLEASE MAKE YOUR PAYMENT WITHIN THE TERMS STATED ABOVE. Past due accounts will be assessed a finance charge of 1.5% of the outstanding balance eer month. For billing fngulries1 etease call ,208} 343-7867 Remit ~al£ment to: Deet. #201 2 P.O. Box 2201 Bettendorf1 IA 52722 

We sincere!~ aeereclate ~our business. 
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Exhibit C 
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INVOICE 

. ~- ·:·-· ... 

Industrial & Hazardous Waste: Remediation • Transport • Disposal 24-Hour Emergency Response 

Bill To: 

FARM SUPPLY DISTRIBUTORS 
CAROL WARD 
65179 ALDER SLOPE ROAD 
ENTERPRISE, OR 97828 

Service Date Job 

7/16/2014 J54702 > MAVERICK BOISE 

Invoice Date 

Invoice# 

Due Date 

Service Address: 

FARM SUPPLY DISTRIBUTORS 
12127 W FRANKLIN RD 
BOISE, ID 83708 

Sales Order # P.O.# Manifest# 

8/7/2014 

008393741 

9/6/2014 

Terms 

Net 30 

I Billing Phone# 1541-426-5915 CARO ... 

Description Price Quantity Amount 
PROJECT MANAGEMENT AND PM ADMINISTRATIVE HOURS RELATED TO THE MANAGEMENT OF THE SPILL AT MAVERICK COUNTRY STORE. TRANSPORTATION AND DISPOSAL OF CONTAMINATED LIQUIDS FOR CLEANING OUT STORM DRAIN LINE AND SEPARATOR SYSTEM. FINAL SEPARATOR SYSTEM CLEAN OUT. 

7/16 - 7/25/14 

STEVEN KING PROJECT MANAGEMENT ADMIN 7/16/14 50.00 5 250.00 STEVEN KING PROJECT MANAGEMENT ADMIN 7/17/14 50.00 5 250.00 STEVEN KING PROJECT MANAGEMENT ADMIN 7/18/14 50,00 $"'t 250.00 STEVEN KING PROJECT MANAGEMENT ADMIN 7/21/14 50.00 7 0 100.00 STEVEN KING ON SITE ACHD MEETING 7/22/14 85.00 3 255.00 STEVEN KING PROJECT MANAGEMENT ADMIN 7/23/14 50.00 .z 0 100.00 STEVEN KING PROJECT MANAGEMENT ADMIN 7/24/14 SO.OD .-2-8 C> 125.00 STEVEN KING PROJECT MANAGEMENT ADMIN 7/25/14 50.00 J-..8' v 75.00 GUZZLER VAC TANKER W/ OPERATOR - JAMES TRAVER $ l'JS- _...2.3a-:60 3 705.00 10% FUEL SURCHARGE 

' 'S''ZS' .:Z.0&:00 0.1 70.50 
WASTE DISPOSAL CHARGES (7/14/14) - LIQUIDS - DISPOSAL AT L&R 0.35 3,781 1,323.35 (3781 GAL) - MANIFEST #58210 

~ J3ol ~ 101.47 
WASTE DISPOSAL CHARGES (7/25/14) - LIQUIDS - DISPOSAL AT L&R 0.35 (289.9 GAL) - MANIFEST #58638 

ADMINISTRATIVE TASKS RELATED TO PROJECT MANAGEMENT, MEET W/ CITY OF BOISE, ACHD AND MAVERICK. 

7/28/14 

REMIT TO:H2O ENVIRONMENTAL, INC., DEPT. #201 
Total P.O. BOX 220, BETTENDORF, IA 52722 

PLEASE MAKE YOUR PAYMENT WITHIN THE TERMS STATED ABOVE. Past due accounts wlll be assessed a finance chame of 1.5% of the outstanding balance eer month. For bllllng lngulrles, glease call (208} 343-7867 
Remit ea1tment to: Del:}t, #201, P .0. Box 220, Bettendorf1 IA 52722 

We slncerell£ ael:!reclate ~our business. 

s-o
o -
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INVOICE 

Industrial & Hazardous Waste: Remediation - Transport - Disposal 24-Hour Emergency Response 

Bill To: 

FARM SUPPLY DISTRIBUTORS 
CAROL WARD 
65179 ALDER SLOPE ROAD 
ENTERPRISE, OR 97828 

Service Date Job 

7/16/2014 J54702 > MAVERICK BOISE 

Invoice Date 

Invoice# 

Due Date 

Service Address: 

FARM SUPPLY DISTRIBUTORS 
12127 W FRANKLIN RD 
BOISE, ID 83708 

Sales Order # P.O.# Manifest# 

8/7/2014 

008393741 

9/6/2014 

Terms 

Net 30 

l Billing Phone# 1541-426-5915 CARO .•. 
Description Price Quantity Amount 

STEVEN KING PROJECT MANAGEMENT ADMIN 50.00 % 0 50.00 STEVEN KING PROJECT MANAGER (ON SITE 7/29/14) 85.00 3 255.00 

REMOVE AND DISPOSE OF LAMP POST FOUNDATION, HYDROEXCAVATE CONTAMINATED SOILS, HAND SHOVEL AROUND UTILITIES. 

7/30/14 

ENVIRONMENTAL TECHNICIAN - FORREST LEHMER 50.00 7,5 375.00 ENVIRONMENTAL TECHNICIAN - JAMES TRAVER 50.00 6 300.00 PROJECT MANAGER - STEVEN KING 85.00 2 
!,ID 

170.00 PROJECT MANAGER ADMIN - STEVEN KING 50,00 ,.4' 200.00 GUZZLER TRUCK W/ OPERATOR - RYAN PIPER ' 19 S' _2a5";00 7,5 1,762.501,t1 ROLL OFF TRUCK W/ OPERATOR - JAMES TRAVER 95.00 2.5 237.50 REMOVAL, TRANSPORT AND DISPOSAL OF LIGHT POLE FOUNDATION 100.00 1 100.00 PPE 
.J 3D _..AS-:00 2 90.00 ADA SAND & GRAVEL Co~~+ (o5o,, 1.to 137.46 164.95 WASTE DISPOSAL CHARGES - SOIL/WATER MIXTURE (7.18 YARDS) - 40.00 7.18 287.20 MANIFEST # 58639 

MET W/ MAVERICK - TRAVIS GOFF- RISK BASED MANAGEMENT 

7/31/14 

PROJECT MANAGER - STEVEN KING 85.00 1.5 127.50 

REMIT TO:H2O ENVIRONMENTAL, INC., DEPT. #201.. 
Total P.O. BOX 220, BETTENDORF, IA 52722 

PLEASE MAKE YOUR PAYMENT WITHIN THE TERMS STATED ABOVE. Past due accounts wlll be assessed a finance charge of 1.5% of the outstanding balance eer month. For billing ingulrtes1 !!lease call (208} 343-7867 Remit ea~ment to: Degt. #201 1 P.O. Box 2201 Bettendorf1 IA 52722 
We slncerel:i aeereclate ~our business. 



000154

-.. ,; ,.;~ ~eo; ~vtro~:·~·~1,& 
INVOICE 

. . . . 

lndustr/11I & Hazardous Waste; Remediation - Transport - Disposal 24-Hour Emerr,ency Response 

Bill To: 

FARM SUPPLY DISTRIBUTORS 
CAROL WARD 
65179 ALDER SLOPE ROAD 
ENTERPRISE, OR 97828 

Service Date Job 

7/16/2014 J54702 > MAVERICK BOISE 

Invoice Date 

Invoice# 

Due Date 

Service Address: 

FARM SUPPLY DISTRIBUTORS 
12127 W FRANKLIN RD 
BOISE, ID 83708 

Sales Order # P.O.# Manifest# 

8/7/2014 

008393741 

9/6/2014 

Terms 

Net 30 

l Billing Phone # l 541-426-59I5 CARO ... 
Description 

Price Quantity Amount 
HYDROEXCAVATION, BACKHOE, HAND DIG AROUND UTILITIES TO EXCAVATE 20 YARDS OF CONTAMINATED SOILS, BACK FILL AND COMPACT 16 CUBIC YDS OF TOP SOIL. 

8/1/14 

ENVIRONMENTAL TECHNICIAN - FORREST LEHMER 
J 50.00 5 250.00 

ENVIRONMENTAL TECHNICIAN - FORREST LEHMER (OD t,»\,~ so ~ 1.5 112.50 
ENVIRONMENTAL TECHNICIAN - JAMES TRAVER (OT) ~()'(" J; '$"0 -~ 1.5 112.50 
ENVIRONMENTAL TECHNICIAN - RYAN PIPER 50.00 3.5 175.00 
PROJECT MANAGER - STEVEN KING 

85.00 2 170.00 
PROJECT MANAGER ADMIN - STEVEN KING 

/. r?, 50.00 ...a- --o 150.00 GUZZLER W/ OPERATOR • RYAN PIPER .r~ 5 1,175.00 BACKHOE 
75.00 3.5 262.50 ROLL OFF W/ TRAILER - JAMES TRAVER 

135.00 6 810.00 ROLL OFF W/ TRAILER - RYAN PIPER (OT) 202.50 1.5 303.75 CREWTRUCK , tb'>..1~~0 9 675.00 CREW TRUCK (OT) .t ~~-9&=00 1 90.00 10% FUEL SURCHARGE 
'-'""s IX,".!.3,.J¼6:25 0.1 331.63 WHITE1YVEK I 

14.00 4 56.00 POLY YELLOW TYVEK 
30.00 1 30.00 GREEN NITRILE GLOVES 
9.00 2 18.00 WASTE DISPOSAL CHARGES - DIESEL CONTAMINATED SOIL - MANIFEST 40.00 15.75 630.00 #58273 

REMIT TO:H2O ENVIRONMENTAL, INC., DEPT. #20l 
Total P.O. BOX 220, BETTENDORF, IA 52722 

PLEASE MAKE YOUR PAYMENT WITHIN THE TERMS STATED ABOVE. Past due accounts wlll be assessed a finance charge of 1.5% of the outstanding balance r;zer month. For bllflng lngulrfes1 9fease call {208} 343-7867 Remit r;zaiment to: Deet. #201 1 P.O. Box 2201 Bettendorf, IA 52722 We sincerel~ aeereclate )lour business. 

7 

l,;2 

Lt 
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Hoo ....... ,_.<.,:.,_. .. INVOICE "'.' --

·. -~~~~~-~~~!.d' 
Industrial & Hazardous Waste: Remediation - Transport - Disposal 24-Hour Emergency Response 

Bill To: 

FARM SUPPLY DISTRIBUTORS 
CAROL WARD 
65179 ALDER SLOPE ROAD 
ENTERPRISE, OR 97828 

Service Date Job 

7/16/2014 J54702 > MAVERICK BOISE 

Invoice Date 

Invoice# 

Due Date 

Service Address: 

FARM SUPPLY DISTRIBUTORS 
12127 W FRANKLIN RD 
BOISE, ID 83708 

Sales Order # P.O.# Manifest# 

8/7/2014 

008393741 

9/6/2014 

Terms 

Net 30 

I Billing Phone # 1541-426-5915 CARO ... 
Description Price Quantity Amount BACKFILL AND COMPACT THE EXCAVATED LAWN W/ CLEAN TOP SOIL. PROJECT MANAGER ADMIN 

8/4/14 

ENVIRONMENTAL TECHNICIAN - FORREST LEHMER 50.00 3.5 175.00 PROJECT MANAGER - STEVEN KING (ON SITE) 85.00 1 85.00 PROJECT MANAGER ADMIN - STEVE KING (8/5/14) 50.00 ..38 "'() 175.00 PROJECT MANAGER ADMIN - STEVE KING (8/6/14) 50.00 ....-5" 0 250.00 COMPACTOR 
Cos.+ + 45.00 3.5 157.50 15.37 TONS TOP SOIL lO.,o 

130.34 1,il I 156.41 ESC LAB ANALYTICAL 8260/8270 

' l'/3" ~ l,l A' 250,00 WASTE DISPOSAL CHARGES - EXCAVATED CONTAMINATED SOIL - 40.00 12.88 515.20 MANIFEST #58729 

REMIT TO:H2O ENVIRONMENTAL, INC., DEPT. #201. 
Total $14,i~0.96 

P.O. BOX 220, BETTENDORF, IA 52722 
I I ,g ~ , PLEASE MAKE YOUR PAYMENT WITHIN THE TERMS STATED ABOVE. Past due accounts will be assessed a finance charge of 1.5% of the outstanding balance eer month. For bllllng ingulrles1 elease call {208} 343-7867 Remit ea~ment to: Degt. #201 1 P.O. Box 2201 Bettendorf1 IA 52722 We slncerel)l aeereciate four business. 

0 
0 

I 
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• 

" "-J FISHER RAINEY HUDSON 

October 22, 2014 

Kathryn Johnsen 
The Vertex Companies, Inc. 
20 Gibson Place, Suite 201 
Freehold, NJ 07728 

RE: H20 Environmental v. Fann Supply Distributors 
Ms. Johnsen, 

l represent H20 Environnwntal, ll)~.{"112:0"Jte,garding daims they have against Farm Supply Distril:mtors f'FSD"). 1 am writing to you .regarding the checlrissued by Zurich in the amount of $38,473.55. I amwritmg'to you because.you and Vertex apparently served in some roll adjusting daim 4120003656 and Ibave no contact tnformati9h rot Erin Brewer or anyone atZurich. 

Accordingto the retords that I havereviewed/tti)i'el1enttssued invokes 8393501 and 8393741 to FSD forw0.rk perfottq~ptir$li~fntto c1tj:,ntracl:b~twee:11J-I2Q ~d FSD. After discussions with yoµ/H20 i,gte¢. to ~djustsomeofijle cliarges.oninVQice 8393501, reducing the total due.on that invoice from $31,529.;62 to $30; 9'8724. 
The total due on tbe adjusted invoice·combiii~d with invoice 8393741 was $45,828.20. For whatever recJSon, Z~rich's payment left $7,354.6$ unpaid. My cnenes inquiries to yo.u regarding the discrepancy have gone unanswered This letter is Zurichls last opportunity to pay the remaining balance. 

I have been hired to sue FSD for the baJancejalo~g with interest and attorneyfees. I fl do not hear from you or Zurich by next Tuesday~ oc:tobet 28~ 2014, -I will file 'a lawsuit in Idaho against FSD for breach of contract for di'e unpaid balaifce. 

-
cc: John Bradley 

I 
910 WEST MAfN ST~EET, STE 2S4 



000158

- -

__ ...... -----· 

~- ..... 

--~~~·. 

Exhibit E 



000159

Vaughn Fisher 

From: 
-~,Sent: 

To: 
Cc: 
Subject: 

Attachments: 

Mr. Fisher, 

Chris Miceli--Vertex <cmiceli@vertexeng.com> 
Thursday, October 23, 2014 11 :55 AM 
vaughn@frhtriallawyers.com 
john@envcleanup.com; esavre@envcleanup.com; Kathryn Johnsen--Vertex 
FW: Zurich Claim No. 4120003656: Insured: Farm Supply Distributors; Boise, ID; VERTEX No. 29964 
2014.07.Boise.lD.IR.FINAL.xlsx; Johnsen 10-22-2014.pdf 

Please allow this email to serve as a response to your attached letter, dated October 22, 2014. The Vertex Companies, Inc.. (VERTEX) previously prepared the attached excel table, which documents the specific charges that have been disputed in association with H2O Environmental, Inc. (H2O) invoice Nos. 008393501 and 008393741. 

Between July 2014 and August 2014, VERTEX corresponded with Mr. Steven King of H2O several times to explain our rationale behind these disputed costs. In addition, VERTEX provided a detailed breakdown of disputed costs associated with H2O invoice No. 008393501 to Mr. Joseph Wickenden on July 30, 2014. Based on our previous correspondence, it was VERTEX's understanding that H2O was aware of all disputed charges. 

We would be more than pleased to review additional supporting documentation or explanation on why H2O believes these costs are reasonable. Our project team can be available tomorrow, October 24, 2014, to discuss this matter further. 

"-/lease feel free to contact our office with questions. 

Kathryn Johnsen 
Assistant Project Manager 

And 

Christopher J. Miceli 
Assistant Vice President 

WWIW 

The Vertex Companies, Inc. 
20 Gibson Place: Suite 201 I Freehold, NJ 07728 I USA 

OFFICE 732.391.16461 MOBILE 732.239.7936 
Website I Linkedln I Map 

If you are not an intended recipient of confidential and privileged information in this email, please delete it, notify us immediately at info@vertexeng.com, and do not use or disseminate such information. 

1 
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Zurich Claim No. 4120003656 
Farm Supply Distributors, Inc. 

Contractor Invoice No. 
H2O 8393501 
H2O 8393741 
TOTAL 

Invoice Amount 

$30,987.24 
$14,840.96 
$45,828.19 

Total Reasonable 
Amount 

$26,530.53 
$11,943.02 

$38,473.SS 

) 

Total Disputed 
Amount 

$4,456.71 
$2,897.94 

$7,354.64 

VERTEX No. 29964 

August2014 

} 
/ 

-



000162

Zurich Claim No. 4120003656 
Farm Supply Distributors, Inc. 

H2O Invoice No. 008393501 

Date Title 

7/12/2014 PM 
7/12/2014 ET 

Guulervac 
7/12/2014 Tank(ER) 

70BBLVac 
7/12/2014 Tanker(ER) 

7/12/2014 Roto Rooter 

Power washer 
7/12/2014 (ER) 

7/12/2014 Crew truck (ER) 

Invoiced 
Quantity 

9.5 
7 

9 

9 

1.2 

4 

9.5 

Reasonable 
Invoice Rate Invoiced Amount Quantity 

$150.00 $1,425.00 9.5 
$97.50 $682.50 7 

$375.00 $3,375.00 9 

$165.00 $1,485.00 9 

$955.00 $1,146.00 1.1 

$70.00 $280.00 l 

$90.00 $8S5.00 9.5 

) 

Reasonable Reasonable 
Rate Amount Disputed Amount 
$150.00 $1,425.00 $0.00 
$97.50 $682.50 $0.00 

$312.00 $2,808.00 S567.00 

$128.00 $1,152.00 $333.00 

$9S5.00 $1,050.50 $95.50 

' 

$248.00 $248.00 $32.00 

$36.00 $342.00 $513.00 

VERTEX No. 29964 
August 2014 

VERTEX Comments 
Costs appear reasonable. 
Costs appear reasonable. 

A portion of the invoiced costs 
($567.00) appear excessive. VERTEX 
recommends $195/hour. VERTEX 
has applied H2O's 60% Emergency 
Response Markup to $195/hour in 
order to determine the reasonable 
amount 

A portion of the invoiced costs 
($333.00) appear excessive. VERTEX 
recommends $80/hour. VERTEX has 
applied H2O's 60% Emergency 
Response Markup to $SO/hour in 
order to determine the reasonable 
amount. 
A portion of the invoiced costs 
($191.00) is considered 
unreasonable due to an excessive 
30% markup. VERTEX recommends 
and has applied a 10% 
subcontractor markup to these 
costs. 

A portion of the invoiced costs 
($32.00) appear excessive. VERTEX 
recommends $155/day. VERTEX has 
applied H2O's 60% Emergency 
Response Markup to $155/day in 
order to determine the reasonable 
amount. 

A portion of the invoiced costs 
($S13.00} appear excessive. 
VERTEX recommends $22.50/hour. 
VERTEX has applied H20's 60% 
Emergency Response Markup to 
$22.50/hour in order to determine 
the reasonable amount. 

-

-
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Zurich Claim No. 4120003656 
Farm Supply Oistri butors, Inc. 

H20 Invoice No 008393501 

Date TTtle 

7/12/2014 Traffic: Control 
7/13/2014 PM(ER) 

120 BBi Vac 
7/13/2014 Tanker (ER) 

7/13/2014 Roto Rooter 

7/13/2014 Crew Truck {ER} 
40 LF of 
Hydrophobic 

7/13/2014 boom 
7/14/2014 PM(ST) 
7/14/2014 PM(OT) 
7/14/2014 ET(ST) 
7/14/2014 ET(OT} 

) 

Invoiced 
Quantity Invoice Rate Invoiced Amount 

1.2 $361.40 $433.68 
6 $150.00 $900.00 

6 $195.00 $1,170.00 

1.2 $670.00 $804.00 

6 $90.00 $540.00 

l $260.00 $260.00 
7.5 $85.00 $637.50 
6.5 $127.50 $828.75 
6.5 $50.00 $325.00 
6.5 $75.00 $487.50 

Reasonable 
Quantity 

1.1 
6 

6 

1.1 

6 

l 
7.5 
6.5 
6.5 
6,5 

) 

Reasonable Reasonable 
Rate Amount Disputed Amount 

$361.40 $397.54 $36.14 
$150.00 $900.00 $0.00 

$184.00 $1,104.00 $66.00 

$670.00 $737.00 $67.00 

$36.00 $216.00 $324.00 

$260.00 $260.00 $0.00 
$85.00 $637.50 $0.00 

$127.50 $828.75 $0.00 
$50.00 $325.00 so.oo 
$75.00 $487.50 $0.00 

VERTEX No. 29964 
August2014 

VERTEX Comments 

A portion of the invoiced costs 
($72,28) is considered unreasonable 
due to an excessive 30% markup. 
VERTEX recommends and has 
applied a 10% subcontractor 
markup to these costs. 
Costs appear reasonable. 

A portion of the Invoice costs 
($66,00) associated with an 
excessive emergency response 
markup of 70% appears excessive. 
VERTEX recommends and has 
applied an Emergency Response 
mark up of 60%. 
A portion of the invoiced costs 
($134.00) is considered 
unreasonable due to an excessive 
30% markup. VERTEX recommends 
and has applied a 10% 
subcontractor markup to these 
costs. 

A portion of the invoiced costs 
($324.00) appear excessive. VERTEX 
recommends $22.50/hour. VERTEX 
has applied H20's 60% Emergency 
Response Markup to $22.50/hour in 
order to determine the reasonable 
amount. 

Costs appear reasonable. 
Costs appear reasonable. 
Costs appear reasonable. 
Costs appear reasonable. 
Costs appear reasonable. 

) 

-

-
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Zurich Claim No. 4120003656 
Farm Supply Distributors, Inc. 

H2O Invoice No. 008393501 

Date Title 

GuzzlerVac 
7/14/2014 Tank (ST} 

Guzzlervac 
7/14/2014 Tank (OT) 

120 BBLVac 
7/14/2014 Tank (STI 

120 BBLVac 
7/14/2014 Tank (OT) 

Crew truck with 
7/14/2014 gate lift (ST) 

Crew truck w lift 
7/14/2014 gate (OT) 

7/14/2014 Traffic Service 

Invoiced 
O,uantity Invoice Rate Invoiced Amount 

6.5 $235.00 $1,527.50 

6.5 $352.50 $2,291.25 

6.5 $115.00 $747.50 

6 $172.50 $1,035.00 

7.S $75.00 $562.50 

6.5 $90.00 $S85.00 

1.2 $1,105.90 $1,327.08 

Reasonable Reasonable Reasonable 
Quantity Rate Amount 

6.5 S195.00 $1,267.50 

6.5 $292.50 $1,901.25 

6.5 $115.00 $747.SO 

6 $172.50 $1,035.00 

7.S $22.SO $168.75 

6.5 $33.7S $219.38 

1.1 $1,105.90 $1,216.49 

Disputed Amount 

$260.00 

$390.00 

$0.00 

$0.00 

$393.75 

$365.63 

$110.59 

VERTEX No, 29964 
August2014 

VERTEX Comments 

A portion of the invoiced costs 
($567.00) appear excessive. 
VERTEX recommends $195/hour. 

A portion of the invoiced costs 
($390.00) appear excessive of 
standard industry rates. The 
standard industry rate for a guzzler 
vactank is$195/hour. VERTEX has 
applied H2O's 50% Overtime 
Markup to $195/hour in order to 
determine the reasonable amount. 

Costs appear reasonable. 

Costs appear reasonable. 
A portion of the invoiced costs 
($324.00) appear excessive of 
standard industry rates. The 
standard industry rate for a Crew 
Truck $22.50/hour. 
A portion of the invoiced costs 
($324,00) appear excessive of 
standard industry rates. The 
standard industry rate for a Crew 
Truck $22.50/hour. VERTEX has 
applied H2O's 50% Overtime 
Markup to detennlne the 
reasonable rate. 
A portion of the invoiced costs 
($221.18) is considered 
unreasonable due to an excessive 
30% markup. VERTEX recommends 
and has applied a 10% 
subcontractor markup to these 
costs. 

) 

-
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Zurich Oaim No. 4120003656 
Farm Supply Distributors, Inc. 

H20 Invoice No. 008393501 

Date Title 

7/14/2014 Roto Rooter 

7/14/2014 Power washer 

7/14/2014 Simple green 
hydrophobic 

7/14/2014 boom 
7/14/2014 disposal 
7/15/2014 PM 

GuzzlerVac 
7/15/2014 Tank 

Fuel surcharge 
Disposal 

Invoiced 
Quantity 

1.2 

4 

1.2 

2 
3161 

3 

5 

0.1 
1.73 

Reasonable 
Invoice Rate Invoiced Amount Quantity 

$2,120.00 $2,544.00 1.1 

$70.00 $280.00 1 

$211.58 $253.90 l.l 

$40.00 $80.00 2 
$0.35 $1,106.35 3161 

$85.00 $255.00 3 

$235.00 S1.175.00 5 

$15,043.75 $1,504.38 0.1 
$45.00 $77.85 1.73 

Total Invoiced 
Amount 

$30,987.24 

) 

Reasonable Reasonable 
Rate Amount 

$2,UO.OO $2,332.00 

$155.00 $155.00 

$211.58 $232.74 

$40.00 $80.00 
$0.35 $1,106.35 

$85.00 $255.00 

$195.00 $975.00 

$11,594.38 S1,159.44 
$45.00 sn.s5 

TOTAL 
REASONABLE 
AMOUNT 

$26,530.53 

Disputed Amount 

$212.00 

$125.00 

$21.16 

$0.00 
$0.00 
$0.00 

$200.00 

$344.94 
$0.00 

TOTAL DISPUTED 
AMOUNT 

$4,456.71 

VERTEX No. 29964 
August2014 

VERTEX Comments 
A portion of the invoiced costs 
($424.00) is considered 
unreasonable due to an excessive 
30% markup. VERTEX recommends 
and has applied a 10% 
subcontractor markup to these 
costs. 
A portion of the invoiced costs 
($32.00) appear excessive of 
standard industry rates. The 
standard industry rate for a power 
washeris $155/day. 

A portion of the invoiced costs 
($42.32) is considered unreasonable 
due to an excessive 30% markup. 
VERTEX recommends and has 
applied a 10% subcontractor 
markup to these costs. 

Costs appear reasonable. 
Costs appear reasonable. 
Costs appear reasonable. 
A portion of the invoiced costs 
($200.00) appear excessive of 
standard industry rates. The 
standard industry rate for a guzzler 
vac: tank is $195/hour. 
A portion of the invoiced costs 
($74.00) appear excessive. In order 
to determine the reasonable rate, 
vertex multipled the total 
reasonable equipment charges by 
10%. 
Costs appear reasonable. 

) 

-

-



000166

Zurich No. 4120003656 
Farm Supply Distributors 

H20 Invoice No 008393741 

Date Title 

7/16/2014 PMAdmin 
7/17/2014 PMAdmin 

7/18/2014 PMAdmin 

7/21/2014 PMAdmin 
7/22/2014 PM 

7/23/2014 PMAdmin 

7/24/2014 PMAdmin 

7/25/2014 PMAdmin 

GuzzlerVac 
NA Tank 

) 

Invoiced Invoice 
Quantity Rate Invoiced Amount 

5 $50.00 $250.00 
5 $50.00 $250.00 

5 $50.00 $250.00 

2 $50.00 $100.00 
3 $85.00 $255.00 

2 $50.00 $100.00 

2.5 $50.00 $125.00 

1.5 $50.00 $75.00 

3 $235.00 $705.00 

Reasonable Reasonable Reasonable 
Quantity Rate Amount 

5 $50.00 $250.00 
5 $50.00 $250.00 

1 $50.00 $50.00 

0 $50.00 $0.00 
3 $85.00 $255.00 

0 $50.00 $0.00 

0 $50.00 $0.00 

0 $S0.00 $0.00 

3 $195.00 $585.00 

Disputed Amount 

$0.00 
$0.00 

$200.00 

$100.00 
$0.00 

$100.00 

$125.00 

$75.00 

$120.00 

VERTEX No. 29964 
August 2014 

VERTEX Comments 
Costs appear reasonable. 
Costs appear reasonable. 
A portion of the invoiced costs 
appear excessive. These costs 
appear to be related to general 
administrative work and not 
associated with remediation of the 
alleged loss. 

The invoiced costs appear excessive. 
These costs appear to be related to 
general administrative work and not 
associated with remediation of the 
alleged loss. 
Costs appear reasonable. 

The invoiced costs appear excessive. 
These costs appear to be related to 
general administrative work and not 
associated with remediation of the 
alleged loss. 

The invoiced costs appear excessive. 
These costs appear to be related to 
general administrative work and not 
associated with remediation of the 
alle2ed loss. 

The invoiced costs appear excessive. 
These costs appear to be related to 
general administrative work and not 
associated with remediation ofthe 
alleged loss. 
A portion of the invoiced costs 
($120.00) appear excessive of 
standard industry rates. The 
standard industry rate for a guzzler 
vac tank is $195/hour. 

) 

-

-
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Zurich No. 4120003656 
Farm Supply Distributors 

H20 Invoice No. 008393741 

Date Title 

10% Fuel 
NA Surcharge 

7/14/2014 Waste Disposal 

7/25/2014 Waste Disposal 

7/28/2014 PMAdmin 
7/29/2014 PM 
7/30/2014 ET 
7/30/2014 ET(OT) 
7/30/2014 PM 

7/30/2014 PMAdmin 

Guulervac 
7/30/2014 Tank 
7/30/2014 Rori off truck 

Transport and 
Disposal of light 

7/30/2014 pole 

Invoiced Invoice 
Quantity Rate Invoiced Amount 

0.1 S705.00 $70.50 

3781 $0.35 S1,323.35 

289.9 S0.35 S101.47 

1 sso.oo $50.00 
3 $85.00 $255.00 

7.5 $50.00 $375.00 
6 $50.00 $300.00 
2 $85.00 $170.00 

4 $50.00 $200.00 

7.5 $235.00 $1,762.50 
2.5 $95.00 $237.50 

1 $100.00 $100.00 

Reasonable Reasonable Reasonable 
Quantity Rate Amount 

0.1 $585.00 $58.50 

0.35 $3,781.00 $1,323.35 

0.35 $282.90 $99.02 

0 $50.00 $0.00 
3 $85.00 $255.00 

7.5 $50.00 $375.00 
6 $50.00 $300.00 
2 $85.00 $170.00 

0 $50.00 so.oo 

7.5 $195.00 $1,462.50 
2.5 $95.00 $237.50 

1 $100.00 s100.00 

Disputed Amount 

$12.00 

so.oo 

$2.45 

$50.00 
so.oo 
$0.00 
$0.00 
$0.00 

$200.00 

$300.00 
$0.00 

so.oo 

VERTEX No. 29964 
August2014 

VERTEX comments 

A portion of the invoiced costs 
(S12.00) appears excessive. In order 
to determine the reasonable fuel 
surcharge, VERTEX multiplied the 
total reasonable equipment costs by 
10%. 

Costs appear reasonable. 
A portion of the invoiced costs 
($2.45) appear excessive in the 
absence of supporting 
documentation. 

The invoiced costs appear excessive. 
These costs appear to be related to 
general administrative work and not 
associated with remediation of the 
alleged loss. 
Costs appear reasonable. 
Costs appear reasonable. 
Costs appear reasonable. 
Costs appear reasonable. 

The invoiced costs appear excessive. 
These costs appear to be related to 
general administrative work and not 
associated with remediation of the 
alleged loss. 
A portion of the invoiced costs 
($300.00) appear excessive of 
standard industry rates. The 
standard industry rate for a guzzler 
vac tank is $195/hour. 
Costs appear reasonable. 

Costs appear reasonable. 

) 

-

-
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Zurich No. 4120003656 
Farm Supply Distributors 

H20 Invoice No. 008393741 

Date Title 

7/30/2014 PPE 

ADA Sand & 
7/30/2014 Gravel 

7/30/2014 Waste disposal 
7/31/2014 PM 
8/1/2014 ET 

8/1/2014 ET(OT) 

8/1/2014 ET(OT) 

8/1/2014 ET 
8/1/2014 PM 

8/1/2014 PMAdmin 

8/1/2014 Guzzler 
8/1/2014 Backhoe 

Roll off with 
8/1/2014 trailer 

Invoiced Invoice 
Quantity Rate Invoiced Amount 

2 $45.00 $90.00 

1.2 $137.46 $164.95 

7.18 $40.00 $287.20 
1.5 $85.00 $127.50 

5 S50.00 $250.00 

l.S $75.00 s112.so 

1.5 $75.00 $112.50 
3.5 $50.00 $175.00 

2 $85.00 $170.00 

3 $50.00 $150.00 

s $235.00 $1,175.00 
3.5 $75.00 $262.SO 

6 S135.00 $810.00 

Reasonable Reasonable Reasonable 
Quantity Rate Amount 

2 $30.00 $60.00 

1.1 $137.46 $151.21 

7.18 $40.00 $287.20 
l.5 $85.00 $127.50 

5 $50.00 $250.00 

1.5 $50.00 $75.00 

1.5 $50.00 $75.00 
3.5 $50.00 $175.00 

2 $85.00 $170.00 

0 $50.00 so.co 

s $195.00 $975.00 
3.5 $75.00 $262.50 

6 $13S.OO $810.00 

Disputed Amount 

$30.00 

$13.75 

$0.00 
$0.00 
$0.00 

$37.50 

$37.50 
$0.00 
$0.00 

$150.00 

$200.00 
$0.00 

so.co 

VERTEX No. 29964 
August2014 

VERTEX Comments 

A portion of the invoiced costs 
($30.00) are excessive of standard 
industry rates. 

A portion of the invoiced costs 
(S13.75) appears excessive due to 
an excessive subcontractor markup. 
VERTEX recommends and has 
applied a markup of 10%. 

Costs appear reasonable. 
Costs appear reasonable. 
Costs appear reasonable. 

A portion of the invoiced costs 
($37.50) are considered excessive as 
the ET worked 6.5 hours and it does 
not appear that overtime applies. 

A portion of the invoiced costs 
($37.50) are considered excessive as 
the total Environmental Technician 
hours did not exceed &-hours. 
Costs appear reasonable. 
Costs appear reasonable. 

The invoiced costs appear excessive. 
These costs appear to be related to 
general administrative work and not 
associated with remediation of the 
alleged loss. 
A portion of the invoiced costs 
($300.00) appear excessive of 
standard industry rates. The 
standard industry rate for a guzzler 
vac tank is $195/hour. 
Costs appear reasonable. 

Costs appear reasonable. 

) 

-
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Zurich No. 4120003656 
Farm Supply Distributors 

H2O Invoice No. 008393741 

Date Title 

Roll off with 
8/1/2014 trailer OT 

8/l/2014 Crew Truck 

8/1/2014 Crew Truck OT 

10% Fuel 
8/1/2014 Surcharge 
8/1/2014 WhiteTyvek 

Poly Yellow 
8/1/2014 Tyvek 

Green Nitrile 
8/1/2014 Gloves 

7/31/2014 Waste Disposal 
8/4/2014 ET 
8/4/2014 PM 

8/5/2014 PM Admin 

8/6/2014 PMAdmin 

Invoiced Invoice 
Quantity Rate Invoiced Amount 

1.5 $202.50 $303.75 

9 $75.00 S675.00 

1 $90.00 $90.00 

3316.25 s0.10 $331.63 
4 $14.00 $S6.00 

1 S30.00 $30.00 

2 $9.00 $18.00 

15.75 $40.00 $630.00 
3.5 $50.00 S175.00 

1 $85.00 $8S.00 

3.5 $50.00 $175.00 

5 $50.00 $250.00 

Reasonable Reasonable Reasonable 
Quantity Rate Amount 

1.5 $202.S0 $303.75 

9 $22.S0 $202.50 

1 $22.50 $22.50 

0.1 $2,576.25 $257.63 
4 $14.00 $56.00 

1 $30.00 $30.00 

2 $9.00 $18.00 

15.75 $40.00 $630.00 
3.5 $50.00 $175.00 

l $85.00 $85.00 

0 $S0.00 $0.00 

0 $50.00 $0.00 

) 

Disputed Amount 

$0.00 

$472.50 

$67.50 

$74.01 
$0.00 

so.oo 

$0.00 

$0.00 
$0.00 
$0.00 

$175.00 

$250.00 

VERTEX No. 29964 
August2014 

VERTEX Comments 

Costs appear reasonable. 
A portion of the invoiced costs 
($472.50) appear excessive of 
standard industry rates. The 
standard industry rate for a Crew 
Truck $22.50/hour. 
A portion of the Invoiced costs 
($67.50) appear excessive of 
standard industry rates. The 
standard industry rate for a Crew 
Truck $22.50/hour. 
A portion of the invoiced costs 
($74.00) appear excessive. In order 
to determine the reasonable rate, 
vertex multiplied the total 
reasonable equipment charges by 
10%. 
costs appear reasonable. 

Costs appear reasonable. 

Costs appear reasonable. 

Costs appear reasonable. 
Costs appear reasonable. 
Costs appear reasonable. 

The invoiced costs appear excessive. 
These costs appear to be related to 
general administrative work and not 
associated with remediation of the 
alleged loss. 

The invoiced costs appear excessive. 
These costs appear to be related to 
general administrative work and not 
associated with remediation of the 
alleged loss. 

\ 

} 

-
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Zurich No. 4120003656 
Farm Supply Distributors 

H20 Invoice No. 008393741 

Date Title 

8/4/2014 Compactor 

8/4/2014 Backfill 

Laboratory 
8/4/2014 Analysis 

8/4/2014 Waste Disposal 

Invoiced 
Quantity 

3.5 

1.2 

1 

12.88 

Invoice Reasonable 
Rate Invoiced Amount Quantity 

$4S.OO $157.50 3.5 

$130.34 $156.41 1.1 

$250.00 $250.00 1.1 

$40.00 $515.20 12.88 

Total Invoiced 
Amount 

$14,840.96 

Reasonable Reasonable 
Rate Amount 

$45.00 $157.50 

$130.34 $14337 

$143.00 $157.30 

$40.00 S515.20 
TOTAL 
REASONABLE 
AMOUNT 

$11,943.02 

Disputed Amount 

$0.00 

$13.04 

$92.70 

$0.00 

TOTAL DISPUTED 
AMOUNT 

$2,897.94 

VERTEX No. 29964 
August2014 

VERTEX Comments 

Costs appear reasonable. 
A portion of the costs ($13.03) 
associated with an excessive 
subcontractor mark up appears 
excessive. 

A portion of the invoiced costs 
($92. 70) associated with an 
excessive mark up costs is 
considered unreasonable. VERTEX 
recommends and has applied a 10% 
subcontractor markup. 

Costs appear reasonable. 

I 

/ 
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Vaughn Fisher 

from: 
''-'Sent 

To: 
Cc: 
Subject: 

Hi Chris: 

Vaughn Fisher <vaughn@frhtriallawyers.com> 
Friday, October 24, 2014 2:22 PM 
Chris Miceli--Vertex 
john@envcleanup.com; esavre@envcleanup.com; Kathryn Johnsen--Vertex 
Re: Zurich Claim No. 4120003656: Insured: Farm Supply Distributors; Boise, ID; VERTEX 
No. 29964 

Thank you for promptly responding to my letter. No one at H20 ever agreed to reduce the charges beyond what was set forth in the adjusted Invoice #8393501. 

I have reviewed your email and spreadsheet with my client. With all do respect, your client's insured was charged based upon a contract which it entered into with my client. My client does not agree that those agreed-upon, contract rates are excessive and apparently Farm Supply Distributors did not either. I further note that your rationale for H20 accepting less than what it contractually agreed to be paid is based upon rates your company "recommends". With all do respect, yet again, then your company should have come out here and performed the same services at those rates. H20's rates are reasonable, competitive and based on the actual market. 

..._/ 

In short, it is not rationale for you to expect a company to enter into a contract for services, perform based ,n that contract and then be told months later that the party that asked for and agreed to the services and rates now wants to amend the contract because its insurance company's consultant has arbitrarily decided the original contract rates were too high. Farm Supply Distributors signed the contract and requested and received the services. Farm Supply Distributors is legally obligated to pay the remaining balance. If Zurich will not pay it, I have been directed to file suit against the company that signed the contract. 

Which leads me to wonder if Farm Supply Distributors even is aware that their insurance company is not covering the entirety of the loss. I think its only fair that someone at Zurich explain to Farm Supply Distributors that they are going to be sued because Zurich didn't like the rates in the contract Farm Supply Distributors signed. 

I strongly encourage Zurich to reassess their position and ask themselves if its really fair to ask someone to change their rates after the work was performed. If you would like to discuss this further, then please feel free to call or email me. If my client does not receive payment next week, then your client's insured will sued. 

Thanks, 
Vaughn 

Mr. Fisher, 

1 
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, _ __,· 

- -
Please allow this email to serve as a response to your attached letter, dated October 22, 2014. The Vertex Companies, Inc .. (VERTEX) previously prepared the attached excel table, which documents the specific charges that have been disputed in association with H2O Environmental, Inc. (H2O) invoice Nos. 008393501 and 008393741. 

Between July 2014 and August 2014, VERTEX corresponded with Mr. Steven King of H2O several times to explain our rationale behind these disputed costs. In addition, VERTEX provided a detailed breakdown of disputed costs associated with H2O invoice No. 008393501 to Mr. Joseph Wickenden on July 30, 2014. Based on our previous correspondence, it was VERTEX' s understanding that H2O was aware of all disputed charges. 

We would be more than pleased to review additional supporting documentation or explanation on why H2O believes these costs are reasonable. Our project team can be available tomorrow, October 24, 2014, to discuss this matter further. 

Please feel free to contact our office with questions. 

Kathryn Johnsen 
Assistant Project Manager 

And 

Christopher J. Miceli 
Assistant Vice President 

wWiii& 
,___, 

The Vertex Companies, Inc. 
20 Gibson Place; Suite 201 I Freehold. NJ 07728 I USA 

OFFICE 732.391.1646 j MOBILE 732.239.7936 
Website I Linkedln I Map 

If you are not an intended recipient of confidential and privileged information in this email, please delete it, notify us immediately at info@vertexeng.com, and do not use or disseminate such information. 

2 
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Vaughn Fisher 

From: 
---' Sent 

To: 
Cc: 
Subject: 

Thanks for the email Erin. 

Vaughn Fisher <vaughn@frhtriallawyers.com> 
Wednesday, October 29, 2014 4:24 PM 
Erin Brewer 
Ed Savre; John Bradley 
Re: Zurich Claim No. 4120003656: Insured: Farm Supply Distributors; Boise, ID; VERTEX No. 29964 

Again, to ensure no confusion, you informed me that Zurich would be making no further payments and you left no impression whatsoever that my client would be paid, regardless of any ongoing dialogue. I also told you my client had a contract to be paid those rates, my client can prove the rates are reasonable and if you had an objection, it should have been raised prior to the work being performed. My client and your consultant continue to disagree on whether my client agreed to the reduced payment. You have provided me with no evidence that H20 agreed to the reduced rates on other files. 
If you wanted to pay the people helping Farm Supply Distributors a lower rate, you should have voiced the objection prior to the commencement of the work. 
I remain open to continuing discussions with you and I will be happy to receive any of the information you have promised. However, my client intends to sue Farm Supply Distributors for breach of contract, prejudgment interest and attorney fees because you said my client would not be paid on the remainder of the invoice. 

Thanks, 
·---vaughn 

Good Morning Mr. Fisher: 

Please allow this correspondence to confirm that you are choosing to close our dialogue by filing suit after I advised you that I would request from Vertex their supporting documentation to show that the rates charged by H20 are unreasonable and inconsistent with what is used in the industry. In addition, as I stated to you previously, H20 has not only agreed to the rates on this claim, but they have agreed to the same rates on other claims that they have worked with Zurich in the past. Please forward me a copy of all court documents that are filed. 

Sincerely, 

Erin L. Brewer, J.D. 

Environmental Claims Specialist 
Zurich North America 
""'0. Box4034 

"'---'~haumburg, Illinois 60168 
Phone: (847) 605-6900 
Fax: (888) 515-1452 

1 
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..;rt~~er@zurichna.com 

From: 
To: 

"Vaughn Fisher'' <vaughn@frhtriallawyers.com> 
"Erin Brewer" <erin.brewer@zurichna.com> 

Cc: 
Date: 

"John Bradley" <john@envcleanup.com>, "Ed Savre" <esavre@envcleanup.com> 10/28/2014 04:10 PM 
Subject: Re: Zurich Claim No. 4120003656: Insured: Farm Supply Distributors; Boise, ID; VERTEX No. 29964 

Hi Erin: 

Thanks for the email and thanks for taking the time to speak with me yesterday. For the record, I want to confirm that H20 never agreed to a reduction of its invoice beyond the one described in my letter to Vertex. Secondly, H20's rates are reasonable and consistent with the market. Vertex was unable to produce any document, studies or other data indicating the rates Vertex "recommended" were based upon anything other than Vertex' arbitrary opinion. Finally, and most saliently, your insured signed a contract at those rates and no one from Farm Supply Distributors or Zurich ever complained of or challenged the rates until well after the work was done. 

I want to finally confirm that Zurich has been put on notice that its insured, Farm Supply Distributors, will be sued for the remaining amount of the invoices, that Zurich is aware its insured will be sued and that Zurich has been notified that its inactions are the reason its insured is going to be sued. 

If you have any questions, please feel free to contact me. 

Sincerely, 
Vaughn 

From: Erin Brewer 
Sent: Monday, October 27, 2014 2:52 PM 
To: vaughn@frhtriallawyers.com 
Subject: Zurich Claim No. 4120003656: Insured: Farm Supply Distributors; Boise, ID; VERTEX No. 29964 

Good Afternoon Mr. Fisher: 

Pursuant to our telephone conference, please find my contact information below. Should you have any questions or concerns, feel free to contact me at any time. 

Sincerely, 

Erin L. Brewer, J.D. 

Environmental Claims Specialist 
Zurich North America 
P.O. Box 4034 
Schaumburg, Illinois 60168 
Phone: (847) 605-6900 
Fax: (888) 515-1452 
1rin.brewer@zurichna.com 

2 
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-*************** PLEASE NOTE********-********* 
~j This message, along with any attachments, may be confidential or legally privileged. It is intended only for the named person(s), who is/are the only authorized recipients. If this message has reached you in error, kindly destroy it without review and notify the sender immediately. Thank you for your help. 

***************-** PLEASE NOTE****--*********** 
This message, along with any attachments, may be confidential or legally privileged. It is intended only for the named person(s), who is/are the only authorized recipients. l,f this message has reached you in error, kindly destroy it without review and notify the sender immediately. Thank you for your help. 

3 
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-
~o FISHER RAINEY HUDSON 

April 15, 2015 

Jessica Pollack 
Carey Perk.ins, LLP 
Capitol Park Plaza 
300 N. 6th St.,Ste. 200 
P.O; Box 519 
Boise, fdah683701-0519 

Sentvia fax . 
RE: H2O v. FSD - Notice of30(bJ(6) deposition 

Dear Jessica, 

Enclosed plea:se find a Notice· ofDepositfon pursuant to Rule 3O(b)(6). The deposition has been noticed at your office for your convenience, If the- date and tirne noticed is not --._J possible, please respond within 7 days. with an alternativ~ date and time. If I don't hear from you within 7 days_, l Win assume the date and time noticed are agreeable. 
Best regards, 

u ~J£<-
Nick Warden 

Enclosed: Notice of Deposition pursuant to Rule 30(b)(6) 
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Vaughn Fisher, I$B No. 7624 
Nicholas A. W~den,_ ISB No. 9179 
FrSHER RAINEY HUDSON 
910 W. Main St., Ste. 254 
Boise, ID 83702 
Email: yaughn@frhtriallawyers.com 
Email: naw@frhtrialla;vy~.com 
Telephone: (208) 345-7000 
Facsimile: (208} 297-2689 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL l>ISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 

H20 ENVIRONMENT AL, INC.., an Idaho 
Corporation, 

Plaintiff, 

v. 

FARM SUPPLY DISTRIBUTORS, INC.~ 
an Oregon corporation 

Defendant. 

Case No.CVOC 1500236 

NQTICE OF DEPOSIDON PURSUANT_ 
TO RULE 30(b)(6) 

To: Farm Supply Distributors, in~ e/o Jessica Pollack Carey Perkins. LLP ' 
Capitol Park Plaza 
300 North 6th St., Ste. 200 
P.O.Box519 
Boise, Idaho 8370 l 

PLEASE TAKE NOTICE that Plaintiff; by; and through its counsel of record, FISHER 
RAINEY HuosoN, will take the teStilnony on oral examinati-On of those witnesses so designated 
by Defendar\t Farm Supply Distributorst Inc;~ pursuant to Idaho Rt.de of Civil Procedure 
30{bX6), at the offices <>f Carey Perkit)s, LLJ>, Capitol Park Piaza, 300 North &ti Sl, Ste. 200, 

NOTICE OF DEPOSITION PURStJANT TO RULE JO(b)(6) - 1 
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·~-
Boise, Idaho 83701~ commencing at 10:00 am..on April 30, 2015, and continuing from time to 
time until completed, at which piac¢ and ti:t:ne you are ilivited to appear- and take part in such 
deposition as you deem proper. 

Pursuant to Rule 30(b )(6), plaintifftequests that Fann Supply Distributors, Inc~ designate 
one or more officers, directors, or managing. agents, or other pers<:>ns who C<>nsent to testify on its 
behalf. The person(s) so desi~ed. shall testify as to matters kno'¥'--n or reasonably available to 
the organization regarding the following topics: 

I. Any information known by Farm Supply Distributors that demonstrates ·the amount 
charged by H20 Environmental for emergency remediation services performed : in 
response to a fuel spill at a Maverik store in .Boise, Idaho ·'was :unreasonable. 

2. The validity and accl.ll'acy of the · atnount invoiced by H20 Envirorunental1 Inc.. for 
emergency remediatiGn services performed· in response to a· fuel spill at a Maverik store 
in Boise, Idaho. 

3. All evid.ence upon wbicll the Defendant relies in tD$ing the denials listed in paragraph$ l 
- 16 of Farm Supply Distributor, Inc.'s.AnswerandDemand for Jury trial. 

4. All evidence upcm which the Defcnd,ant reli¢S that serves as.~ basi$ for the affinnaqve 
defenses asserted inDefeiidarit's Answer and Demand for Jury Trial. 

5. ~ identitie$ of any Witnesses tha,t·~y have discoverable information about any of the 
topics listed in the previous 5 paragraphs. 

DA TED this __ day of April, 2Q15, 

Nicholas W~ of the·firm 
Attorney for Plaintiff 

NOTICE OF DEPOSITION PURSUANT 1'0 RULE 30(b)(6) ~ 2 
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.. __ .,,,. 

CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that·on tlte __ day of April, 2()}S; I ca~ a true and correct copy of the foregoing NOTICE OF J>tPOstTION PURSUANT TO RULE 30(b)(6) to be served upon the following in:dividuals in the manner indicated below: 

Hans A. Mitchell 
Jessica E. Pollack 
CAREY PERKINS LLP 
300 N. 6th St., Ste. 200 
POBox519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 

( ) Via U.S. Mail 
( ) Via Facsimile 
( ) Via Overnight Mail 
( ) Via Hand Delivery 
( ) Email 

Nicholas Warden 

NOTICE OF DEPOSITJON PURSVANT'fORULE: 30(b)(6)-3 
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"" ..,_,. FISHER RAINEY HUDSON 

MayS,2015 

Jessica Pollack 
Carey Perkins, LLP 
Capitol Park Plaza 
300 N. 6th St., Ste .. 200 
P.O. Box519 
Boise, Idaho 83701-0519 

Sent via fax 

RE: H2O v. FSD - Motion for Protective Order 

Dear Jessiea, 

I am writing in r~ponse to the ,.motiotl for protective order, pursuant to Rule 37(a)(2) and in a go:od faith effort to resolve a discove'fy dispute,· without court intervention, 

As I s~ted in my April 2.1, 2Q15~ email-we are agreeable to having the ,deposipon in Enterprise. I amunrettain why,you believe this is stilJ an Issue. 

As to items 3, 4, and 5 on Ute 3;0,(bJ(6} depQ$ition notice; we are content to receive that information in reS:ponse ti> written discovery and will prepare the appropriate interrogatories. 

The crux of this: matter i$' your dte:nt's obligation to appoint a designee to answer: items 1 and 2 on the:30:(b)(6) deposition notice. Your dient has refused to pay: the charges based, we believe., upoo the. 'insurance Comp~ny's (or its expert· Vertex's) assessment .the charges Were 11nreas:Qnable. If there is some other reason your client has iefused tiJ meet it:$ c,c>ntractual obligations then please let, me know. 

Otherwise~ the infprr,nati,on fretn its insur.an~ .company is "reasonably available'' · to your client as cont,~mplated,J>y the rule~ As well, your dient may ,.appoint other· per59ns who :con~ent to testify on i:t:s beh.atf' ·to t"espond to o.ur notice. Since your client is. ;telrying, on the insurance company and its expert as a 
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justificatfon for m:it paying the invoice~ then your client ltas irtfoqnatii;Jn reasonably available to'R,and sh(ru}d appt>int the ·most appropriate person from theinsurantecompanyotitsexperttQtesnfy. 

This is a good faith effort to resolve.a .q\S;tov~ry pisputa We al$<> believe this two item 30(b](6) deposition is' tile m<>st eftki.ent way to. oonduct the lim1ted discovery necessary to preparethis case fQr trial.. Pleasewithdrawyour'lilDtion and work With us·tp schedule tbe 30(b)f6] deposition foritems 1 and2 fo Enterprise; OR 

' 
Also, jf your cUent is n.(jt Jelying '<>n the-insurance company and its expert, then please tell us why it is not J)aying the 1:nvnk:e. In your mrition your client makes an admission that it, "ha:s no knowledge re,gatdfng the. r~asonabJeness of the amount charged by Plaintiff ... " If that is the case and y9ur di<mtis nptrelyiJ:ig,ontheinformation reasonably available to it from its il}Surance carrjer,:then. there appears to' be no good faith basiS for your client's decision to c<mtinue this.litigation and summatyjutlgmenfisapproprfate. ! 

I look forward to hearingll"9m'}'QU, 

Best regards, 

fa{ L)Jdc 
Nick Warden 

·\ 
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·"--'·,-,.. 
~ FISHER RAINEY HUDSON 

May 29, 2015 

Jessica Pollack 
Carey Perkins, LLP 
Capitol Park Plaza 
300 N. 6th St, Ste. 200 
P.O. Box 519 
Boise, Idaho 83701-0519 

Sent via fax 

RE: H2O v. FSD - Motion for Protective Order 

Dear Jessica, 

Thank you for your letter of May 15, 2015. Enclosed is a Notice of 30(b)(6) deposition set seven (7) days after the scheduling conference set for June 17th• In response ,.____,, to your letter: 

You asked that the deposition be conducted in Enterprise, Oregon. We agreed. 

You asked that the proposed deposition topics be narrowed We agreed to remove three of the five proposed topics. 

You raised concerns regarding Farm Supply's ability to comply with Rule 30(b)(6) because nobody who works at Farm Supply can be designated. We have explained that under the Rule Farm Supply may appoint "other persons who consent to testify on its behalf' including a member of Farm Supply's insurance company, or that company's expert. If someone at the insurance company has knowledge of why H2O's bill is unreasonable, then that information is reasonably available to your client and it should appoint the most appropriate person from the insurance company to testify. 

Though I believe you fully understand the information we seek by our proposed topics, per your request for further clarification, we seek information regarding the facts that serve as the basis for your claim that what H2O charged Farm 

950 WEST BANNOCK STREET, STE 630 BOISE ID 83702 T 208.345.7000 F 208.514.1900 FRHTRIAUAWYERS.COM 
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Supply is unreasonable. We are also seeking the basis for Farm Supply's "redlining" or revision of invoices it received from H2O. 

Your client refuses to pay a bill. Your position appears to be that there is either nobody with knowledge of the reasons for -why the bill has not been paid, or that the reasons for nonpayment are privileged or otherwise non-discoverable. We consider this position untenable and ask once again that you cooperate with us td complete this short deposition so that we can get this $9000 dispute resolved quickly. If you insist on bringing this matter to the court's attention, we ask that you schedule the hearing on your motion for protective order at the time currently designated by the court for the upcoming scheduling conference. 

Your anticipated cooperation is greatly appreciated. 

Best regards, 

/U/,~ 
Nick Warden 
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Vaughn Fisher, ISB No. 7624 
Nicholas A. Warden, ISB No. 9179 
FISHER RAINEY HUDSON 
950 W. Bannock St., Ste. 630 
Boise, ID 83702 
Em.ail: vaughn@frhtriallawyers.com Email: naw@fthtriallawyers.com 
Telephone: (208) 345-7000 
Facsimile: (208) 514-1900 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 
H2O ENVIRONMENT AL, INC., an Idaho Corporation, 

Plaintiff, 

V. 

FARM SUPPLY DISTRIBUTORS, INC., an Oregon corporation 

Defendant. 

Case No. CV OC 1500236 

NOTICE OF DEPOSfflON PURSUANT TO RULE 30(b)(6) 

To: Farm Supply Distributors, Inc. c/o Jessica Pollack Carey Perkins, LLP 
Capitol Park Plaza 
300 North 6m St., Ste. 200 
P.O. Box 519 
Boise, Idaho 83701 

PLEASE TAKE NOTICE that Plaintiff, by and through its counsel of record, FISHER 
RAINEY HUDSON, will take the testimony on oral examination of those witnesses so designated 
by Defendant Farm Supply Distributors, Inc., pursuant to Idaho Rule of Civil Procedure 
30(-b)(6), at the FSD Headquarters located at 65179 Alder Slope Rd., Enterprise, OR 97828, 

NOTICE OF DEPOSITION PURSUANT TO RULE 30(b)(6)- I 
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commencing at 10:00 am. on June 24, 2015, and continuing from time to time until completed, at which place and time you are invited to appear and take part in such deposition as you deem proper. 

Pursuant to Rule 30(b )( 6), plaintiff requests that Fann Supply Distributors, Inc. designate one or more officers, directors, or managing agents, or other persons who consent to testify on its behalf. The person(s) so designated shall testify as to matters known or reasonably available to the organization regarding the following topics: 

1. Any information known by Fann Supply Distributors that demonstrates the amount charged by H20 Environmental for emergency remediation services performed m response to a fuel spill at a Maverik store in Boise, Idaho was unreasonable. 
2. The validity and accuracy of the amount invoiced by H20 Environmental, Inc. for 

emergency remediation services performed in response to a fuel spill at a Maverik store in Boise, Idaho. 

DATED this~ day of May, 2015. 

FISHER RAlNEY HUDSON 

NicholasWarden, of the firm 
Attorney for Plaintiff 

NOTICE OF DEPOSITION PURSUANT TO RULE 30(b)(6) - 2 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the t---f day of May, 2015, I caused a true and correct copy of the foregoing NOTICE OF DEPOSITION PURSUANT TO RULE 30(b)(6) to be ser.,.red upon the following individuals in the manner indicated below: 

Hans A. Mitchell 
Jessica E. Pollack 
CAREY PERKINS LLP 
300 N. 6th St., Ste. 200 
PO Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 

)(} Via U.S. Mail 
( ) Via Facsimile 
( ) Via Overnight Mail 
( ) Via Hand Delivery 
( ) Email 

NOTICE OF DEPOSITION PURSUANT TO RULE 30(b)(6) - 3 
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Hans A. Mitchell, ISB No. 5565 
Aubrey D. Lyon, ISB No. 8380 
CAREY PERKINS LLP 
Capitol Park Plaza 
300 North 6th Street, Suite 200 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 

Attorneys for Defendant 

IN THE MAGISTRATE COURT OF 
THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 

FOR THE CO,UNTY OF ADA 

H2O ENVIRONMENTAL, INC., an Idaho 
Corporation, 

~--=---Firio--=~-·--~ _ .. _ .. --§::~~ 

NOV 1 7 2015 
CHRISTOPMrM 0. PUCH Clerk 

8y JAMI! MAATIN ' 
0EPtnv 

Plaintiff, 

VS. 

Case No. CV OC 1500236 

DEFENDANT'S RESPONSE IN 
OPPOSITION TO PLAINTIFF'S 
MOTION IN LIMINE 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

I. 
INTRODUCTION 

Defendant Farm Supply Distributors, Inc. respectfully requests that this Court 

deny Plaintiff's motion in limine to exclude evidence based on the quasi-estoppel doctrine 

because Plaintiff has not proven application of the doctrine. Quasi-estoppel requires proof 

that a party took a position inconsistent with a prior position with knowledge of the facts 

and its rights, to the detriment of the person seeking application of the doctrine. Here, 

Plaintiff failed to prove any of these three elements. 

DEFENDANT'S RESPONSE IN OPPOSITION TO PLAINTIFF'S MOTION IN LIMINE - 1 
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For the convenience of the Court and the parties, Farm Supply has enclosed 

herewith copies of its April 28, 2015 Motion for Protective Order and Affidavit of Jessica 

Pollock in Support of the Motion, papers which were previously filed with this Court. 

11. 
FACTUAL BACKGROUND 

This case involves a contract dispute between Plaintiff and Defendant Farm 

Supply. Farm Supply paid Plaintiff approximately $38,000 to clean up a fuel spill (Campi. 

,J 9), and Plaintiff sued Farm Supply to recover an additional $7,354.65 that Plaintiff claims 

is due pursuant to a contract. (Campi. ,I 12.) Farm Supply has denied a contract existed 

and asserted as a defense that it has already paid Plaintiff the reasonable value for its 

services. (Answer 4.) 

On April 15, 2015, Plaintiff issued an Idaho R. Civ. P. 30(b)(6) notice of 

deposition of Farm Supply. (Aff. Of Jessica Pollock in Support of Mot. For Protective Order 

April 28, 2015, Ex. A.) Categories 1 and 2 on the notice sought information regarding the 

reasonableness of Plaintiff's charges for environmental remediation services. (Id.) After 

reviewing the notice, Farm Supply's counsel called and spoke with Plaintiff's counsel 

regarding the notice and advised Plaintiff's counsel that because Farm Supply is not a fuel 

spill remediation company, a Farm Supply designee would not be able to provide any 

testimony regarding the reasonableness of the amount charged by the Plaintiff for the fuel 

remediation services it performed because Farm Supply had no such institutional 

knowledge. (Pollock Aff. ,I 6.) Farm Supply's counsel also stated the same was true for 

the category identifying information regarding the validity and accuracy of the amount 

invoiced by Plaintiff for fuel remediation services. (Id.) Counsel corresponded back and 

forth regarding the issues with the notice of deposition, and on April 28, 2015, because the 

DEFENDANT'S RESPONSE IN OPPOSITION TO PLAINTIFF'S MOTION IN LIMINE - 2 
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parties were unable to reach a solution, Farm Supply filed a motion for protective order 

related to the notice of deposition. (Id. ,i 8-10.) 

Argument in Farm Supply's motion for protective order included that Farm 

Supply did not have knowledge of the categories raised in Plaintiff's notice of deposition. 

(Def.'s Mot. For Protective Order April 28, 2015.) Farm Supply provided legal authority and 

explained that it "is a freight shipping and hauling company. As such, Farm Supply has no 

knowledge regarding the reasonableness of the amount charged by Plaintiff H2O 

Environmental for fuel remediation services." (Id. ,i 4.) Farm Supply also pointed out that 

Plaintiff's notice improperly sought expert testimony. (Id.) 

Plaintiff's counsel inquired regarding the motion for protective order, (Lyon 

Aff. In Opposition to Plf.'s Mot. In Limine Ex. 1), and Farm Supply's counsel responded, 

again explaining that Farm Supply had no corporate knowledge regarding the 

reasonableness of Plaintiff's charges and that Plaintiff's notice improperly encroached into 

expert opinion testimony. (Lyon Aff. Ex. 2.) Plaintiff's counsel responded with an amended 

notice of deposition and a letter stating that Plaintiff believed Farm Supply could designate 

a representative of its insurer to testify on its behalf at the 30(b )(6) deposition. (Warden 

Aff. In Support of Plf.'s Mot. In Limine, Ex. 3.) Farm Supply agreed to designate an 

individual to testify to the categories of Plaintiff's notice, but again warned that Farm 

Supply's designee's knowledge would be "quite limited." (Lyon Aff. Ex. 3.) 

On June 15, 2015, Plaintiff issued a second amended notice of deposition 

(Warden Aff. Ex. 2), and the 30(b)(6) deposition occurred on July 8, 2015. (Lyon Aff. Ex. 

4, Craig Willis dep. 1.) As had been clearly discussed with Plaintiff's counsel, at deposition 

DEFENDANT'S RESPONSE IN OPPOSITION TO PLAINTIFF'S MOTION IN LIMINE - 3 
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Farm Supply's designee testified that Farm Supply did not have knowledge regarding the 

reasonableness of Plaintiff's charges. (See Willis dep. 37:11-40:20.) 

Plaintiff filed the instant motion in limine on August 25, 2015. Consistent with 

this Court's scheduling order, Farm Supply served and filed its expert witness disclosure 

on September 9, 2015. (Def.'s Expert Disclosure Sept. 9, 2015.) 

111. 
LEGAL STANDARD 

"A trial court has broad discretion in determining whether to admit or exclude 

evidence, and its judgment in the fact finding role will only be disturbed on appeal when 

there has been a clear abuse of discretion." State v. Abdullah,_ Idaho_, 348 P.3d 1, 

117 (2015) (internal citations omitted). "The test for determining whether the district court 

abused its discretion is: (1) whether the court correctly perceived that the issue was one 

of discretion; (2) whether the court acted within the outer boundaries of its discretion and 

consistently with the legal standards applicable to the specific choices available to it; and 

(3) whether it reached its decision by an exercise of reason." White v. Mock, 140 Idaho 

882, 888, 104 P.3d 356, 362 (2004). 

IV. 
ARGUMENT 

A. Plaintiff's motion to exclude evidence should be denied because 
Plaintiff has not proven the application of the doctrine of 
quasi-estoppel 

The doctrine of quasi-estoppel applies when the party asserting the doctrine 

proves each element of a three-element test: (1 )a person asserts a claim inconsistent with 

a position previously taken by that person (2) with knowledge of the facts and his or her 

rights, (3) to the detriment of the person seeking application of the doctrine. Highlands, 

DEFENDANTS RESPONSE IN OPPOSITION TO PLAINTIFF'S MOTION IN LIMINE - 4 
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Inc. v. Hosac, 130 Idaho 67, 70 (1997). The party asserting application of quasi-estoppel 

has the burden of proof. Willig v. Department of Health & Welfare, 127 Idaho 259, 261-62 

(1995). Plaintiff has not established any of these elements. 

1. Farm Supply's position has been consistent 

The first element of quasi-estoppel that Plaintiff must prove is that Farm 

Supply asserts a claim inconsistent with a position previously taken. Plaintiff has not and 

cannot prove this element because Farm Supply has been consistent in its position that 

Plaintiffs charges were unreasonable but has never asserted its own institutional 

knowledge in that regard. Plaintiff misstates the record in stating that Farm Supply had no 

evidentiary basis to contest the accuracy of Plaintiffs bills and that Farm Supply had no 

basis to contest whether Plaintiff charged a reasonable amount for its services. (Plf. 's Mot. 

In Limine 2-3.) Rather, in response to a question from Plaintiffs counsel regarding the 

value of Plaintiffs services, Craig Willis, Farm Supply's 30(b)(6) designee, testified that he 

did not have any knowledge regarding the reasonable value of Plaintiff's services. 

(Warden Aff. In Support of Plf.'s Mot. In Limine, Ex. 4, Willis dep. 38:8-13.) Mr. Willis 

further testified that he had no knowledge whether Plaintiff's charges for its services were 

unreasonable. (Id. at 40:6-11.) In a portion of the deposition transcript which Plaintiff did 

not offer for this Court to review, Mr. Willis clearly testified that he "would have no 

knowledge to the reasonableness of the billing." (Lyon Aff. In Opposition to Plf.'s Mot. In 

Limine, Ex. 1, Willis dep. 37:23-24; see also Willis dep. 37:11-40:20.) 

Plaintiffs questions to Mr. Willis regarding the reasonableness of Plaintiff's 

charges were akin to asking a medical malpractice plaintiff whether a doctor's conduct in 

a complicated and arcane surgery was a breach of the standard of health care practice. 

DEFENDANT'S RESPONSE IN OPPOSITION TO PLAINTIFF'S MOTION IN LIMINE - 5 
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A lay plaintiff probably would not have the training and experience to competently testify 

on the standard of health care practice and would need to rely on qualified experts for 

evidence regarding breach. Similarly, here Farm Supply did not have independent 

knowledge or reasonable access to information to respond to Plaintiff's 30(b)(6) category. 

Idaho R. Civ. P. 30(b)(6) limits the scope of a deposition of an organization to information 

known or reasonably available to the organization and expressly informed Plaintiff of such 

prior to the deposition on multiple occasions. 

Plaintiff was well aware of Farm Supply's position on this matter and that 

Farm Supply's designee would have little information responsive to Plaintiff's 30(b)(6) 

category. Farm Supply's counsel time and again informed Plaintiff's counsel of the lack 

of information Farm Supply had and that Plaintiff's 30(b)(6) notice improperly sought expert 

witness opinions. Farm Supply even filed a Motion for Protective Order further setting forth 

its position. Farm Supply agreed to go forward with the deposition because it believed an 

agreement had been reached with Plaintiff regarding the limited information its designee 

would be able to provide. Then, on schedule Farm Supply duly disclosed its expert witness 

opinions through its expert witness disclosure and supported its contention that Plaintiff's 

charges were unreasonable. Farm Supply's position has been unwaveringly consistent, 

and Plaintiff has not shown that Farm Supply has changed positions on any issue. 

2. Plaintiff has not proven that Farm Supply had knowledge of the 
facts and its rights 

Plaintiff has also failed to prove the second part of the quasi-estoppel test, 

that is that, even if Mr. Willis's testimony can be construed as inconsistent with prior 

positions taken by Farm Supply, Mr. Willis was fully aware of his rights and all the facts at 

the time the statement was made. 

DEFENDANT'S RESPONSE IN OPPOSITION TO PLAINTIFF'S MOTION IN LIMINE - 6 



000198

-
3. Plaintiff did not suffer a detriment 

Finally, Plaintiff failed to prove the third element: that Farm Supply's alleged 

inconsistent position has been to Plaintiff's detriment. In its Motion in Limine, Plaintiff did 

not even address this aspect of the test for quasi-estoppel. Indeed, Plaintiff suffered no 

detriment because it has known all along that Farm Supply contests the reasonableness 

of Plaintiff's charges, and Farm Supply duly disclosed its expert witness opinions regarding 

the unreasonableness of Plaintiff's charges as required by this Court's scheduling order. 

( See Def.'s Expert Witness Disclosure Sept. 9, 2015.) 

V. 
CONCLUSION 

For the foregoing reasons, Defendant respectfully requests that this Court 

deny Plaintiff's motion in limine to exclude evidence of the unreasonableness of Plaintiff's 

charges and invoices in this matter. 

DATED this 17th day of November, 2015. 

CAREY PERKINS LLP 

DEFENDANT'S RESPONSE IN OPPOSITION TO PLAINTIFF'S MOTION IN LIMINE - 7 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 17th day of November, 2015, I served a 
true and correct copy of the foregoing DEFENDANT'S RESPONSE IN OPPOSITION TO 
PLAINTIFF'S MOTION IN LIMINE by delivering the same to each of the following, by the 
method indicated below, addressed as follows: 

Vaughn Fisher 
Nicholas A. Warden 
FISHER RAINEY HUDSON 
950 W. Bannock Street, Ste. 630 
Boise, Idaho 83702 
Telephone: (208) 345-7000 
Attorneys for Plaintiff 

[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 297-2689 

DEFENDANT'S RESPONSE IN OPPOSITION TO PLAINTIFF'S MOTION IN LIMINE - 8 
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Hans A. Mitchell, ISB No. 5565 
Aubrey D. Lyon, ISB No. 8380 
CAREY PERKINS LLP 

Capitol Park Plaza 
300 North 6th Street, Suite 200 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 

Attorneys for Defendant 

:-=-:-=--·-=-~--=·-···'pjj-§E!i5'-_-,Zp"-. 4---= 
NOV f 7 2015 

CHRIStopHIIII 0, "IOH 0lerk 
By JAMI! MAA'nN • 

DEPurv 

IN THE MAGISTRATE COURT OF 
THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 

FOR THE COUNTY OF ADA 

H2O ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff, 

vs. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

STATE OF IDAHO ) 
: ss. 

County of Ada ) 

Case No. CV OC 1500236 

AFFIDAVIT OF AUBREY D. LYON IN 
OPPOSITION TO PLAINTIFF'S 
MOTION IN LIMINE 

AUBREY D. LYON, having been first duly sworn upon oath, deposes and 

says: 

1. I am an attorney with the firm Carey Perkins LLP, counsel of record 

for Defendant Farm Supply Distributors, Inc. in this matter, and the following statements 

are true and correct and made from personal knowledge. 

AFFIDAVIT OF AUBREY D. LYON IN OPPOSITION TO PLAINTIFF'S MOTION IN 
LIMINE - 1 
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2. Attached hereto as Exhibit 1 is a true and correct copy of a letter from 

Plaintiff's counsel received on or about May 8, 2015. 

3. Attached hereto as Exhibit 2 is a true and correct copy of a letter from 

Jessica Pollock of my firm dated May 15, 2015. 

4. Attached hereto as Exhibit 3 is a true and correct copy of a letter from 

Jessica Pollock of my firm dated June 9, 2015. 

5. Attached hereto as Exhibit 4 is a true and correct copy of pages 1 and 

37-40 of the transcript of the July 8, 2015 IRCP 30(b)(6) deposition of Farm Supply with 

Craig Willis as designee. 

FURTHER your Affiant saith not. 

SUBSCRIBED AND SWORN to before me this 17th day of November, 
2015. 

(SEAL) 

MARSHELL MARIE MARTINEZ 
Notary Public 
State of Idaho 

: :..:_ · Notary Public · Idaho,' 
.·, Resi~if)g_ at B9is~, ldah,C? ·. 

Commission,expires 04115/2019 

AFFIDAVIT OF AUBREY D. LYON IN OPPOSITION TO PLAINTIFF'S MOTION IN 
LIMINE - 2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 17th day of November, 2015, I served a 
true and correctcopyoftheforegoingAFFIDAVIT OF AUBREY D. LYON IN OPPOSITION 
TO PLAINTIFF'S MOTION IN LIMINE by delivering the same to each of the following, by 
the method indicated below, addressed as follows: 

Vaughn Fisher 
Nicholas A. Warden 
FISHER RAINEY HUDSON 

950 W. Bannock Street, Ste. 630 
Boise, Idaho 83702 
Telephone: (208) 345-7000 
Attorneys for Plaintiff 

[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 297-2689 

AFFIDAVIT OF AUBREY D. LYON IN OPPOSITION TO PLAINTIFF'S MOTION IN 
LIMINE - 3 
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,-,. FISHER RAINEY HUDSON "\:di 
MayB,2015 

Jessica Pollack 
Carey Perkins, LLP 
Capitol Park Plaza 
300 N. 6th St., Ste. 200 
P.O. Box 519 
Boise, Idaho 83701~0519 

Sentviafax . 
RE: H2O v. FSD- Motion for Protective Order 

Dear Jessica, 

I am writing in response to the motion for protective order, pursuant to Rule 
37(a){2) and in a good faith effort to resolve a discove1y dispute without court 
intervention. 

As I stated inmy April 21, 2015, email we are agreeable-to having the dep0s1tion 
in Enterprise, I am uncertain why you believe this is still an issue. 

As to items 3, 4, and 5 on the 30(bJ(6) deposition notice; we are content to 
receive that information in response to written discovery and will prepare the 
appropriate interrogat01ies. 

The crux of this matter is your client's obligation to appoint-a designee toansvver 
items 1 and 2 on the 30(b)(6) deposition notice. Your client has refused to pay 
the charges based, we believe, upon the insurartte company's (or its expert 
Vertex's) assessment the charges were unreasonable. If there is some other 
reason your client has refused to meet its contractual obligations then p1ease let 
me know. 

Otherwise, the Jnformation from its insiirahce company Is ure·asonably available" 
to your client as contemplated by the rule. As wen, your client may "appoint 
other persons who consent to testify on its behalf' to respond to our notice. 
Since your client is relying on the insurance company and its expert as a 
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justification for not paying the invoice1 then your client has information 
reasonably available to it and should appoint the most appropriate person from 
the insurance company or its expert to testify. 

This is a good faith effort to resolve a discovery dispute. We also believe this two 
item 30(b )(6) deposition is the most efficient \Vay to conduct the limited discovery 
necessary to prepare this case for trial. Please withdraw your motion and work with us to 
schedule the 30(b)(6J deposition for items l and2 in Enterprise, OR. 

Also, if your client is not .relying on the insurance company and its expert, then 
please tell us why it is not paying the invoice. In your motion your client makes an 
admission that it, "has no knowledge regarding the reasonableness of the amount charged 
by Plaintiff ... " If that is the case and your client is not relying on the information reasonably 
available to it from its insurance carrier, then there appears to be no good faith basis for 
your client's decision to continue this litigation and summary judgment is appropriate. 

I Jookforward to hearing from you. 

Best regards, 
. I ./J - . ,i . - . n ://, -- / . d

_L_ttA_. µ 't..- .·· ·. '-I ' .... 
Nick Warden 
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E. B. SMITH (1896-1975) 
LESLIE S. BROWN 
DONALD F. CAREY* 
MARISA S. CRECELIUS 
WILLIAM K. FLETCHER 
DAVID W. KNOTTS 
AUBREY D. LYON 
BRUCE R. McALLISTER 
HANS A. MITCHELL 
DA YID S. PERKINS 
CARSTEN A. PETERSON 
JESSICA E. POLLACK 
WILLIAM G. POPE 
LINDSEY R. ROMANKIW 
DINA L. SALLAK 
RICHARD L. STUBBS 
TRACY L. WRIGHT 

VIA FACSIMILE 
Nicholas A. Warden 
FISHER RAINEY HUDSON 

- CAREY PERKINS LLP 
ATTORNEYS AT LAW 

CAPITOL PARK PLAZA 
300 NORTH 6rn STREET, SUITE 200 

P.O. BOX519 
BOISE, IDAHO 83701-0519 

TELEPHONE (208) 345-8600 
FACSIMILE (208) 345-8660 

www.careyperkins.com 
email: info@careyperkins.com 

May 15, 2015 

950 W. Bannock Street, Ste. 630 
Boise, Idaho 83702 

-
OFFICES IN 

IDAHO FALLS, IDAHO 83405-1388 
980 PIER VIEW DRNE, SUITE B 

P. 0. BOX 51388 
TELEPHONE (208) 529-0000 
FACSIMILE (208) 529-0005 

WITH ATTORNEYS ADMITTED 
TO PRACTICE IA WIN 

IDAHO, OREGON, lITAH, 
WASHINGTON AND WYOMING 

*ADMITTED TO PRACTICE IN 
IDAHO AND WYOMING 

Re: H20 Environmental, Inc. vs. Farm Supply Distributors, Inc. 

Dear Nick: 

Case No.: CV-OC-1500236 
Our File No.: 1004/26-987 

Thank you for your letter of May 8. We welcome your efforts to reach a 
mutually agreeable solution regarding your proposed Rule 30(b )(6) deposition. We will be 
happy to withdraw our Motion for Protective Order if we are able to find a mutually 
agreeable solution. We will not set the Motion for hearing unless, and until, an _impasse is 
reached. 

With regard to the location of the deposition, it was a bit unclear whether this 
issue was resolved based on your April 23 e-mail stating "I will go ahead and notice the 
deposition for a date, time and place of my choosing." That was the reason the location 
issue was included in our Motion for Protective Order. Based on your May 8 letter, we will 
consider that issue resolved. 

Based on your letter, H20 will conduct written discovery regarding the 
subjects identified in paragraphs 3, 4, and 5 of your proposed 30(b)(6) deposition, which 
narrows the scope of topics for your proposed Rule 30(b )(6) deposition to those identified 
in paragraphs 1 and 2. As you know, Rule 30(b)(6) obligates Farm Supply to designate a 
person or persons who can testify regarding matters that are discoverable and within its 
"corporate knowledge." If the information sought by paragraphs 1 and 2 is motivated by the 
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Nicholas A. Warden 
FISHER RAINEY HUDSON 
May 15, 2015 
Page 2 

-
affirmative defense in paragraph 4 of Farm Supply's Answer, it may be possible to 
designate a deponent that can testify regarding facts known or reasonably obtainable by 
Farm Supply pertaining to that defense. However, as written, these proposed deposition 
topics seek much more than facts known or knowable by Farm Supply-they also seem 
to seek information that would constitute an expert opinion not known or reasonably 
obtainable by Farm Supply, or a legal opinion, which is protected from discovery. 

As discussed in our Motion for Protective Order, Farm Supply is not a fuel 
remediation company and does not have independent corporate knowledge of what may 
constitute "reasonable" remediation charges or the "validity and accuracy" of H2O's own 
invoices. Any facts that support Farm Supply's fourth affirmative defense were gathered 
and shared with Farm Supply by our law firm. Thus, we are concerned that your proposed 
line of inquiry will overlap with topics protected by the attorney-client privilege and work
product doctrine. If Farm Supply were to designate an officer, director, or managing agent 
on those topics, without any narrowing.or refining of the scope, Farm Supply risks being 
found in violation of its duty to designate. This is the reason for the motion for protective 
order-we wish to avoid any surprises or disappointment, by either party, associated with 
a proposed 30(b)(6) deposition of Farm Supply. Not to mention either side unnecessarily 
incurring attorney fees. We will, of course, designate experts in due course. 

In the meantime, if your proposed deposition topics can be narrowed to 
account for the concerns discussed above and focus on factual discovery, which is the 
intended use of a 30(b)(6) deposition, we will be happy to withdraw our Motion and work 
with you to schedule the requested deposition. Please feel free to contact me if you would 
like to discuss these matters in further detail. 

ery truly yours, 

~e!f~~ 
JEP:nn 
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E. B. SMITH (1896-1975) 
LESLIE S. BROWN 
DONALD F. CAREY• 
MARISA S. CRECELIUS 
WIILIAM K. FLETCHER 
DAVIDW. KNOlTS 
AUBREY D. LYON 
BRUCE R. McALLISTER 
HANS A. MITCHELL 
DA YID S. PERKINS 
CARSTEN A. PETERSON 
JESSICA E. POLLACK 
WILLIAM G. POPE 
LINDSEY R. ROMANKIW 
DINA L. SALLAK 
RICHARD L. STIJBBS 
TRACY L. WRIGHT 

VIA FACSIMILE 
Nicholas A. Warden 
FISHER RAINEY HUDSON 

CAREY PERKINS LLP 
ATTORNEYS AT LAW 

CAPITOLPARK PLAZA 
300 NORTH 6rn STREET, SUITE 200 

P.O.BOX519 
BOISE, IDAHO 83701-0519 

TELEPHONE (208) 345-8600 
FACSIMILE (208) 345-8660 

www.careyperlcins.com 
email: info@careyperlcins.com 

June 9, 2015 

950 W. Bannock Street, Ste. 630 
Boise, Idaho 83702 

omcESIN 

IDAHO FALLS, IDAHO 83405-1388 
980 PIER VIEW DRIVE, SUITE B 

P. 0. BOX 51388 
TELEPHONE (208) 529-0000 
FACSIMILE (208) 529-0005 

WITH ATTORNEYS ADMITTED 
TO PRACTICE LAW IN 

IDAHO, OREGON, UTAH, 
WASIDNGTON AND WYOMING 

•ADMITTED TO PRACTICE IN 
IDAHO AND WYOMING 

Re: H20 Environmental, Inc. vs. Farm Supply Distributors, Inc. 

Dear Nick: 

Case No.: CV-OC-1500236 
Our File No.: 1004/26-987 

Based on your explanation and further clarification in your May 29 letter 
regarding the scope of your proposed deposition topics, we feel we are able to select a 
designee to testify on behalf of Farm Supply. Farm Supply's designee will prepare to testify 
regarding the two topics identified in your deposition notice, as those topics are clarified 
in your letter. However, pursuant to our previous conversations on this issue, I believe you 
are aware that the facts known or reasonably available to Farm Supply on these topics is 
quite limited. 

In speaking with my client, it appears Farm Supply's designee for the Rule 
30(b)(6) deposition has a scheduling conflict on June 24. Therefore, if it works with your 
schedule, I propose that the deposition be reset for 10:00 a.m. PST on June 30. 
Furthermore, Farm Supply's office does not have a conference room, but I am told there 
may be suitable space available at the courthouse in Enterprise, the chamber of 
commerce, or one of the local hotels. I have no preference regarding which of these 
locations you choose. 

Please let me know whether you are available on June 30. 

JEP:nn 
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• 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 

H2O ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff, 
No. 

vs. 
CV OC 1500236 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

30 (b) (6) DEPOSITION OF CRAIG WILLIS 

Taken at the instance of the Plaintiff 

July 8, 2015 

2:25 p.m. 

1200 Highland Avenue 

Enterprise, Oregon 

BRIDGES REPORTING & LEGAL VIDEO 
Certified Shorthand Reporters 

P. 0. Box 223 
Pendleton, Oregon 97801 

(541) 276-9491 - (800) 358-2345 

1 
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today's deposition? 

A. 

Q. 

A. 

Q. 

A. 

I think I did at the office. 

Okay. And what does it appear to be? 

An invoice. 

Is it an invoice from H20? 

Yes. 

37 

Q. Is it an invoice -- Does it appear to be an 

invoice from H20 for environmental remediation 

services? 

A. Yes. 

Q. Again, beginning with page 1, are there any 

charges on page 1, any itemized charges on page 1, 

that you have any reason to believe are unreasonable? 

A. No. 

Q. I'm going to ask you to turn to page 2, and 

review those itemized charges on page 2 that you the 

same question. 

Are there any itemized charges on page 2 

that you have any reason to believe are unreasonable? 

A. 

Q. 

No. 

Okay. Same question for page 3. 

unreasonable charges on page 3? 

A. I would have no knowledge to the 

reasonableness of the billing. 

Any 

Q. Okay. So, for the entirety of the invoice, 

CRAIG WILLIS - by Mr. Warden 
(541) 276-9491 BRIDGES REPORTING & LEGAL VIDEO (800) 358-2345 
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there were no charges that you were able to identify 

as unreasonable? 

A. 

Q. 

That's correct. 

Okay. Do you have any reason to believe 

38 

that the itemized charges within the, the itemized 

charges contained in Exhibit 4 are somehow inaccurate? 

A. 

Q. 

No. 

Do you have any knowledge of the reasonable 

value of environmental remediation services? 

A. 

value? 

Q. 

A. 

Q. 

A. 

Do I have any knowledge of the reasonable 

Of environmental remediation services? 

No. 

Okay. 

I don't own an environmental company. I 

can tell you, if you want a gallon of gas hauled from 

Portland, Oregon, to Boise, Idaho, I've got a 

reasonable knowledge of the value of that. 

Q. I believe it. Do you have any reason to 

believe that there is somebody, an individual at 

Vertex, with knowledge relevant to the reasonableness 

of charges for environmental remediation services 

performed by H20? 

No. A. 

Q. Same question for Zurich. Do you have any 

CRAIG WILLIS - by Mr. Warden 
(541) 276-9491 BRIDGES REPORTING & LEGAL VIDEO (800) 358-2345 
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39 

reason to believe that there is anybody at Zurich with 

knowledge regarding the reasonableness of charges for 

environmental remediation services? 

I wouldn't have knowledge of it. 

Okay. 

A. 

Q. 

A. But I'll go back to my response that I gave 

a little bit ago. I doubt there is anybody from 

Vertex and Zurich that knows what it costs to haul a 

gallon of gas from Portland, Oregon, to Boise, Idaho, 

either. 

Q. Right. 

A. It's not what they do, and that isn't what 

I do. 

Q. 

A. 

So, it's not what they do? 

They don't haul fuel. 

Q. They also don't conduct environmental 

remediation services, correct? 

A. I have no idea what they do. 

Q. Okay. 

A. I know what I do. 

Q. Okay. So, they may? 

A. They may. 

Q. Okay. 

A. I have no knowledge of it. 

Q. Okay. Fair enough. I'm going to spare 

CRAIG WILLIS - by Mr. Warden 

you 

(541) 276-9491 BRIDGES REPORTING & LEGAL VIDEO (800) 358-2345 
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40 

the boredom and torture of going through item through 

item the services performed by H20 and asking you 

whether or not the amount they charged is reasonable; 

and instead, I'm going to ask you, generally, once 

more, do you have any reason to believe that the 

itemized charges that H20 -- Well, do you have any 

reason to believe what H20 charged Farm Supply for the 

environmental remediation services it performed in 

response to the spill, were unreasonable, in any way 

unreasonable? 

A. 

Q. 

have any 

different. 

I wouldn't have any knowledge of that. 

Okay. So, you have no reason to -- Do you 

Well, let me -- My question is a little 

Do you have any reason to believe that 

those charges were unreasonable? 

A. No. Not other than the correspondence that 

was, has been sent on to our office. That's the only 

reason-I would have to believe that there is a matter 

in dispute about it. 

Q. Is this correspondence between your 

organization and counsel? 

A. 

Q. 

A. 

No. 

Okay. So, what the --

I'm talking about from H20 to our office to 

CRAIG WILLIS - by Mr. Warden 
(541) 276-9491 BRIDGES REPORTING & LEGAL VIDEO (800) 358-2345 
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:43 From: 2015-11-20 Fisher Hai on Wehfax Page: Z/7 -
Vaughn Fisher, ISB No. 7624 
Nicholas A Watden,lSB No. 9179 
FISHER RAINEY HUDSON 
950 W. Bannock St., Ste. 630 
Boise, ID 83 702 
Email: vaughn@frhtrialla.vyers.com 
Email: t1aw@frhtriallav-.ryers.com 
Telephone: (208) 345-7000 
Facsimile: (208) 514-1900 

Attorneysfi)r Plaint({r 

NO. 9 
AM. ··-····-·-···-···-~7:t··---v,~ 

NOV 2 0 2015 
CHRISTOPHl!A 0. RICH, Clerk 

By JAMIE MARTIN 
D9UT\' 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 

H2O ENVIRONMENTAL, INC, an Idaho 
Corporation, 

Plaintiff. 

v. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant 

Case No. CV OC l 500236 

PLAINTIFF'S REPLY IN SUPPORT OF 
MOTION IN LIMINE 

COMES NOW the Plaintiff, 1-120 Environmental, Inc.; by and through its counsel of 

record, FISHER RAJNEY HuosoN, and files this Reply in Support of Motion in Limine and shows 

this Court as follows: 

ARGUMENT 

Defendant should be prohibited from introducing evidence at trial which has been readily 

available to it for more than one year and which it has purposely failed to disclose. Specifically, 

PLAINTIFF'S REPLY INSUPPORT OF MOTION IN UMlNE ~ I 

ORIGINAL 
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:43 From: 2015-11-20 Fisher Rai - on Webfax Page: 3/7 

Defendant should be prohibited from introducingthe testimony ofc::'hris Miceli to refute the 

reasonableness ofthe prices Plaintiff charged to the Defendant in this case. 

FACTS 

Plaintiff provided emergency enviromnentaLservices to Defendant from July 12 through 

August 4, 2014 for a gas spill caused by one of Defendant's trucks at a Boise gas station. 

As early as July I 6,2014 Chris Miceli was involved in evaluating the prices being 

charged by the Plaintiff. SeeAtlidavit of Vaughn Fisher in Support of Plaintiffs Motion 

in Limine, Exhibit A. 

Sometime prior to October 2014, Vertex (Mr. Miceli' s company) marked up the invoices 

prepared by Plaintiff in this case, contesting the amount charged ,,.,ere not reasonable. id, 

Exhibit B and C 

On October 22, 2014 Plaintiffs counsel sent a letter to Mr. Mice]i's company (Vertex) 

indicating that Plaintiff's inquiries regarding the marked-d0\\11 amount have gone 

unanswered. Id. Exhibit D. 

Mr. Miceli sent an email to Plaintiffs counsel on October 23, 2014 and provided a 

spreadsheet of the disputed charges but provided no infom1ation as to why he took the 

position those charges wete unreasonable. Id, ExhibitE. Indeed the vast majority ofthe 

spreadsheet contains ,1otatfons that "Vertex recommends'' a rate different thati Plaintiff 

charged without providing anybasisfor thatrecommendation. Id, Exhibit F. 

On October28, 2014 Plair1tiffs counsel sent an cmaH to Defendant's insurance cmnpany 

and informed the111 that. ''Vertex was unable to produce any document, studies or other 

data indicating the rates Vertex 1'recommendcd" were based upon anything other than 

Vertex' arbitrary opinfrm.'' On October 29; 2014 Defendanrs insurance company 

PLAINTIFF'S REPLY IN SUPPORT Of MOTION IN LIMINE- 2 
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From: 2015-11-20 Fisher Ra1 on Webfax Page: 4/7 -
indicates by email that it would "request from Vertex their supporting documentation to 

show that the rates charged by H2O are unreasonable and inconsistent with what is used 

in the industry''; Plaintiff's courts el wrote backthafday that be would be happy to 

receive any of the information you have promised. Id, Exhibit H. 

On February 4, 2015 Defendant filed its Answerto this lawsuit. Its fourth afftnnative 

defense indicated that"Plaintiff has been folly compensated for the reasonable value of 

goods and services provided."' Sec Answer and Demand for Jury Trial. 

In a series of letter from Apri I I 5 through May 29, 20 l 5 Plaintiff's attorney tried to get 

Defendant to appoint Mr. Miceli or anyone· pursuant to Rule 30(b)6 to testify as to why 

Defendant, its insurance company and Vertex aU took the position that the rates charged 

by H2O were unreasonable. One letter directly said; "the inforn1ationfrom·its insurance 

company is "reasonably available' 1 to.(defendruit)as contemplated by the rule.· As welL 

(defendant) may '"appqint other persons who consenrto testify on its behalf" to respond 

to our notice. Since your client is relying on the insurance company and its expert 

[Vertex] asajustification for not paying the invoke~ then (defendant) has.infonnatfon 

reasonably available to it and should appoint the most appropriate person from the 

insurance company or its expertto testify." See Affidavit of Vaughn Fisher in Support of 

PlaintifTs Motion in Limine, Exhibits I, J and K. 

- Nonetheless, Defendant refused to provide the information or designate the insurance 

company's expert to testify even though Defendant's defense largely rested on its 

contention that the rates charged were umeasonable. Sec Affidavit of Nicholas A 

Warden in Support of Motion in Limine, Exhibit4. 

PLAINTIFF'S REPLY IN SUPPORT OF MOTION IN LlMJNE-3 
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1:13 From: 2015-11-20 Fisher Hai - on Wehfax Page: S/7 

Plaintiff originally filed this motion on August 25 1 2015 requesting that Defendant be 

prohibite.d from introducing evidence regarding the reasonableness of the rates charged 

by H20 because of its failure to prod11ce any such evidence during the litigation. 

More than two weeks later on September 9, 2015, the last dayJor expert disclosure; 

eleven months after it was requested from Zurich, nine months-after the lawsuit was filed, 

eight n1onths_ after FSD adopted the _position of its insurer and consultant and three 

months after FSD refused to designate its insurance company or cm1sultant to testify. 

FSD disclosed that Chris Miceli would be Us expert and would testify that H2O"s rates 

were unreasonable. Further, Mr; Miceli based his opinion on a handful ofheavily 

redacted price sheets from companies thafhe believes compete \1,,ith H2Oand apparently 

nothing else. See expert disclosure filed with the Court on September 9, 2015; 

CONCLUSION 

Defendant's insurance company should have provided the backup to Mr. Miceli" s opinion 

when it first refused to pay the invoice. It also had the opportunity to pfovide the information in 

October 20! 4 when it represented in a letter that it would request1he information from Mr. 

Miceli and provide it. It should have provided the infommtionwhen Defendant filed an Ans·wer 

to the lawsuit and took the position that it had already paid the reasonable amounts for the 

services provided. Finally, the infonnatfo11 should have been provided when-Plaintifftook the 

30(b)(6) deposition of DefendantaftetPiaintiff,s counsel repeatedly asked Defendant to have 

Vertex appointed to respond; Send Defendant was unwilling to produce this evidence and took 

the position at its deposition that ildid not know why the rates charged were unreasonable. 

Plaintiffs motion should be granted. 

PLAINTIFF'S REPLY IN SlJPPORT OFMOTlON IN LIMINE - 4 
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From: 2015-11-20 Fisher Hai on Webfax Page: 6/7 -
In the event this motion is not granted, Plaintiff should be provided the opportunity to 

depose Mr. Miceli,. to disclose rebuttal testimony and should be compensated for traveling to 

Enterprise, OR to take Defe11dant's 30(b)(6)when Defendant refused to appoint Mr. Miceli for 

deposition and refused to produce the information that was readily available to Defendant and its 

attorneys. 

o M.~ 
DATEDthis ).· dayof~t,2015. 

FISHER RAINEY HUDSON 

PLAINTIFF'S REPLY IN SUPPORT OF MOTION IN LIMINE-·S 
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From: 2015-11-20 Fisher Hai on Webfax Page: 7/7 -
CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the }P_day ofNovember,2015, l caused a true and correct 
copy of the foregoing PLAINTIFF'S REPLY IN SUPPORT OF MOTION IN LIMINE to be 
served upon the following individuals irt the manner indicated below: 

Hans A. Mitchell 
Aubrey Lyon 
CAREY PERKTNS LLP 
300 N. 6111 St, Ste. 200 
PO Box519 
Bbise, Idaho 83701 

( ),>'faU.S; Mail 
(v,f Via Facsimile~.(208) 345-8660 
( ) Via Overnight Mail 
( }ViaHand Delivery 
( )Email 

PLAINTIF'PS REPLY IN SUPPORT OF MOTION IN LJMlNE · 6 
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-:~.-tl!~!''°J--Fj;jj/li:iiEo:-------tt""'~~--P.M. ___ _ 

DEC O 3 2015 
CHRISTOPHER D. RICH, Clerk 

By DEIRDRE PRICE 
!:>EPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 

H2O ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff, 

V. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

Case No. CV OC 1500236 

ORDER RE: MOTIONS IN LIMINE 

Plaintiff and Defendant's Motions in Limine were heard by this Court on November 24, 

2015. Plaintiff and Defendant both appeared through their counsel of record, Vaughn Fisher and 

Hans Mitchell respectively. 

Plaintiff filed a Motion in Limine asking the Court to preclude Defendant from offering 

evidence that the amounts charged by Plaintiff for emergency remediation services were 

unreasonable. 

Defendant filed a Motion in Limine asking the Court to preclude the Plaintiff from offering 

evidence regarding work performed on the job, how and when invoices 3501 and 3741 were 

provided to the Defendant, communications regarding spill remediation and the pricing used by 

the Plaintiffs, and the provision of a fee schedule to Defendant, beyond that which was testified to 

by Plaintiff's Rule 30(b)(6) representative. 

ORDER RE: MOTIONS IN LIMINE - I 
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-
After the original filing of the two motions in limine, Defendant filed an expert witness 

disclosure for Chris Miceli. 

IT IS HEREBY ORDERED, that Plaintiffs motion is GRANTED to the extent that it 
seeks to preclude evidence which the Defendant has not produced during the course of discovery 
in this matter. Consistent with this Order, Defendant will be permitted to offer expert witness 
testimony as disclosed in its September 9, 2015 expert witness disclosure. However, Defendant 

shall make the expert available to Plaintiff in Boise, ID, the day before the trial to be deposed for 
one hour. 

IT IS HEREBY ORDERED, that Defendant's motion is GRANTED to the extent that it 
seeks to preclude evidence which the Plaintiff has not produced during the course of discovery in 

this matter. Consistent with this Order, Plaintiff may offer testimony which rebuts expert witness 
testimony disclosed in Defendant's September 9, 2015 expert witness disclosure. However, 
Plaintiff shall make any rebuttal witness available to Defendant in Boise, ID, the day before the 

trial to be deposed for one ,ur. htLM~ 
DATED this d. day ofNove:mher, 2015. 

~~e~n 
Magistrate Judge 

ORDER RE: MOTIONS IN LIMINE - 2 
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-
CERTIFICATE 0 

\ I HEREBY CERTIFY that on the ?2._ day o , 015, I caused a true and correct copy of the foregoing ORDER RE: MOTIONS IN LIMINE to be served upon the following individuals in the manner indicated below: 

Hans A. Mitchell 
Aubrey Lyon 
CAREY PERKINS LLP 
300 N. 6th St., Ste. 200 
PO Box 519 
Boise, Idaho 83701 

Nicholas Warden 
FISHER RAINEY HUDSON 
950 W. Bannock St. Ste. 630 
Boise, ID 83702 

ORDER RE: MOTIONS IN LIMINE - 3 

~U.S.Mail 
( ) Via Facsimile - (208) 345-8660 
( ) Via Overnight Mail 
( ) Via Hand Delivery 
( ) Email 
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a: 
0 

Hans A. Mitchell, ISB No. 5565 
Aubrey D. Lyon, ISB No. 8380 
CAREY PERKINS LLP 
Capitol Park Plaza 
300 North 6th Street, Suite 200 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 

Attorneys for Defendant 

- NO. A1Y1 
A.M-----.F.,..P/L~.~-~ = 

DECO 4 2015 
CHRISTOPH!A 0. RICH, Clerk 

Sy STACEY LAFFERTY 
DePuTv 

IN THE MAGISTRATE COURT OF 
THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 

FOR THE COUNTY OF ADA 

H20 ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff, 

vs. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

Case No. CV OC 1500236 

DEFENDANT FARM SUPPLY 
DISTRIBUTORS, INC.'S MOTION TO 
EXCLUDE EXPERTS 

(ORAL ARGUMENT REQUESTED) 

COMES NOW Defendant Farm Supply Distributors, Inc., by and through it 

counsel of record, Carey Perkins LLP, and hereby moves this Court, pursuant to Rule 26 

of the Idaho Rules of Civil Procedure, for its order excluding all expert evidence which 

Plaintiff H20 Environmental may offer at the trial of this matter. 

Idaho R. Civ. P. 26(e)(1 )(B) provides that a party is under a continuing duty 

to seasonably supplement a discovery response with respect to any question directly 

addressed to the identity of each person expected to be called as an expert witness at trial, 

DEFENDANT FARM SUPPLY DISTRIBUTORS, INC.'S MOTION TO EXCLUDE 
EXPERTS -1 
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the subject matter on which the person is e':'pected to testify, and the substance of the 

person's testimony. On May 8, 2015, Farm Supply served discovery requests seeking, 

among other things, details on Plaintiff's experts. (Lyon Aff. In Opposition to Plf. 's Mot. to 

Amend (Nov. 17, 2015), Ex. 1, Def.'s First Set of Interrogatories, Requests for Admission, 

and Requests for Production to Plf. 4, 6, 9.) The deadline for expert disclosures was also 

addressed by this Court's Order Governing Proceedings and Setting Jury Trial issued June 

18, 2015. Expert disclosures were due September 9, 2015. Plaintiff never disclosed Jt' 
experts. (Lyon Aff. 1f 3 and 4.) 

Where a party fails to provide timely disclosure of expert witnesses, the trial 

court should exclude any such testimony offered at trial. See Perry v. Magic Valley 

Regional Medical Center, 134 Idaho 46, 53, 995 P.2d 816 (2000) (failure to comply with 

Rule 26(e) "typically results in the proffered evidence being excluded") citing Radmer v. 

Ford Motor Co., 120 Idaho 86, 89, 813 P.2d 897 (1991); see also Hopkins v. Duo-Fast 
/ 

Corp., 123 Idaho 205, 217, 846 P .2d 207 (1993) (if a party fails to seasonably supplement 

his responses as required in Idaho R. Civ. P. 26(e), the trial court may exclude the 

testimony of witnesses or the admission of evidence not disclosed as required). A party 

must timely provide complete disclosures for every expert witness it intends to call at trial 

even those not retained as experts, such as treating physicians. Aguilar v. Coonrod, 151 

Idaho 642, 262 P.3d 671 (2011 ). The information specifically made discoverable by Idaho 

R. Civ. P. 26(b)(4) is not limited to experts retained in anticipation of litigation. Clark v. 

Raty, 137 Idaho 343, 345, 48 P.3d 672 (Idaho Ct. App. 2002). Accordingly, Plaintiff should 

be prevented from offering into evidence expert witness testimony because it did not 

DEFENDANT FARM SUPPLY DISTRIBUTORS, INC.'S MOTION TO EXCLUDE 
EXPERTS-2 
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• 
disclose expert information in accordance with Idaho R. Civ. P. 26(e), 33, 34 and this 

Court's scheduling order. 

This motion is supported by the pleadings and papers on file in this matter. 

Oral argument is hereby requested. 

DATED this ~day of December, 2015. 

CAREY PERKINS LLP 

By------l--+"-1'-'<-.............._~..L-+-O~f/\ __ 
Aub D. Lyon, Of the · irm 
Attorneys for Defendant 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this ~ day of December, 2015, I served a 
true and correct copy of the foregoing DEFENDANT FARM SUPPLY DISTRIBUTORS, 
INC.'S MOTION TO EXCLUDE EXPERTS by delivering the same to each of the following, 
by the method indicated below, addressed as follows: 

Vaughn Fisher 
Nicholas A. Warden 
FISHER RAINEY HUDSON 
950 W. Bannock Street, Ste. 630 
Boise, Idaho 83702 
Telephone: (208) 345-7000 
Attorneys for Plaintiff 

[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 297-2689 

DEFENDANT FARM SUPPLY DISTRIBUTORS, INC.'S MOTION TO EXCLUDE 
EXPERTS - 3 
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Vaughn Fisher, ISB No. 7624 
Nicholas A. Warden, ISB No. 9179 
FISHER RAINEY HUDSON 
950 W. Bannock St., Ste. 630 
Boise, ID 83 702 
Email: vaughn@frhtriallawyers.com 
Email: naw@frhtriallawyers.com 
Telephone: (208) 345-7000 
Facsimile: (208) 514-1900 

Attorneysfor Plaintiff 

NO. ~ FILED ~ A.M, ___ _.P,M., __ .,.._ __ 

DEC 11 2015 
CHRISTOPHER 0. RICH, Clerk 

Ely HALEY MYERS 
DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 

H20 ENVIRONMENT AL, INC., an Idaho 
Corporation, 

Plaintiff, 

V. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

Case No. CV OC 1500236 

FIRST AMENDED COMPLAINT 

COMES NOW the Plaintiff, H20 Environmental, Inc. ("H20"), by and through its 

counsel of record, FISHER RAINEY HUDSON, and claims and alleges against the Defendant as 

follows: 

PARTIES 

1. Plaintiff H20 is, and at all relevant times herein was, a Nevada corporation, 

registered in Idaho and with its principal place of business in Ada County, Idaho. 

FIRST AMENDED COMPLAINT - I 
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Defendant Farm Supply Distributors, Inc. ("FSD") is, and at all relevant times 

herein was, an Oregon corporation, registered in Oregon with its principal place of business in 

Enterprise, Oregon, but conducting business in the State of Idaho. 

JURISDICTION AND VENUE 

3. Defendant is a company that transacted business m the State of Idaho for 

pecumary benefit during the relevant time period and is, therefore, subject to this Court's 

jurisdiction under the State's long-arm statute codified in Idaho Code§ 5-514(a). 

4. The causes of action set forth below arose in Ada County. Therefore, venue is 

proper in the Fourth Judicial District pursuant to Idaho Code§ 5-404. 

COUNTI 
BREACH OF CONTRACT 

5. A contract was formed between H2O and the Defendant, whereby H2O would 

perform environmental remediation services and the Defendant would pay for those services. 

6. H2O performed under the contract by providing emergency remediation services 

in response to a fuel spill at a Maverick country store located in Boise, Idaho. 

7. H2O submitted invoice 8393501 and 8393741 ("invoices") to FSD for work 

performed pursuant to the agreement between the parties. 

8. After discussions with FSD, H2O agreed to reduce the total amount due under the 

mvo1ces to forty-five thousand eight hundred twenty-eight dollars and twenty cents ($45, 

828.20). 

9. On August 27, 2014, FSD's agent made a payment toward the outstanding 

balance of thirty-eight thousand four hundred seventy-three dollars and fifty-five cents 

($38,473.55), leaving an unpaid balance of seven thousand three hundred and fifty-four dollars 

and sixty-five cents ($7,354.65) still outstanding. 

FIRST AMENDED COMPLAINT - 2 
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10. H2O has made various demands for the balance due, including, but not limited to, 

a demand letter dated December 4, 2014, from H2O's counsel to FSD. 

11. FSD has breached the contract between the parties by failing to pay the remainder 

of the balance owed for services performed. 

12. As a result of the Defendant's breach, H2O has sustained damages in the amount 

of seven thousand three hundred and fifty-four dollars and sixty-five cents ($7,354.65). 

COUNT II 
BREACH OF COVENANT OF GOOD FAITH 

AND FAIR DEALING 

13. Plaintiffs reallege and incorporate paragraphs 1-12 as if fully set forth herein. 

14. Implied in every contract is a covenant of good faith and fair dealing. 

15. FSD's breach of this covenant includes, but is not limited to, its failure to make 

full payment to H2O for remediation services performed. 

16. As a direct result of FSD' s breach of the covenant of good faith and fair dealing, 

H2O has been damaged in the amount of seven thousand three hundred and fifty-four dollars and 

sixty-five cents ($7,354.65). 

COUNT III 
QUANTUM MERUIT 

17. Plaintiff realleges and incorporates paragraphs 1-16 as if fully set forth herein. 

18. H2O cleaned up a fuel spill at FSD's request. 

19. FSD appreciated the benefit conferred upon it by services provided by H2O at 

FSD's request. 

20. Despite H2O's repeated demand for payment, Defendant refuses to pay H2O the 

reasonable value of the services performed at FSD's request. 

FIRST AMENDED COMPLAINT - 3 
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FSD has accepted and retained the benefits conferred upon it by H2O's services 

under such circumstances as to make it inequitable for FSD to retain such benefits without 

payment of the reasonable value of such services to H2O. 

22. As a result, H2O has not been compensated for the reasonable value of services it 

provided at FSD's request and is entitled to compensation in the amount of seven thousand three 

hundred and fifty-four dollars and sixty-five cents ($7,354.65). 

COSTS AND ATTORNEY FEES 

23. At the time the debts set forth above were incurred, FSD agreed to be liable for all 

costs of collection which H2O might incur, including reasonable attorney fees. FSD's 

unwarranted and unjustified refusal to make payment of the outstanding balance has compelled 

H2O to retain the services of an attorney in order to prosecute this action. Therefore, pursuant to 

the agreement between the parties, I.R.C.P 54 and Idaho Code §§ 12-120 and 12-121, H2O is 

entitled to recover its reasonable attorney fees in the sum of not less than three thousand dollars 

($3,000.00) if judgment is entered by default, and such other amount as the Court may find 

reasonable if this matter is contested. 

24. At the time the debts set forth above were incurred, FSD agreed to pay interest on 

all past due amounts at the contract rate of 18% per annum. H2O is, therefore, entitled to 

recover pre-judgment interest at the contract rate. 

PRAYER FOR RELIEF 

WHEREFORE, H2O prays for judgment as follows: 

a. That judgment be entered against FSD in the sum of seven thousand three 

hundred and fifty-four dollars and sixty-five cents ($7,354.65), plus interest thereon at the rate of 

FIRST AMENDED COMPLAINT- 4 
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-
eighteen percent (18%) per annum through the date of judgment, plus statutory interest on the 

judgment thereafter until paid; 

b. For reasonable attorneys' fees incurred in the prosecution of this action in at least 

the sum of $3,000.00 if judgment is entered by default, and for such other and further sums as 

the Court may find reasonable if judgment is entered other than by default; 

c. For costs and expenses incurred by the Plaintiff; and 

d. For such other and further relief as the Court may deem appropriate under the 

circumstances. 

DATED this___;}!.._ day of December, 2015. 

FIRST AMENDED COMPLAINT- 5 

FISHER RAINEY HUDSON 

Nicholas Warden, of the firm 
Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the--2._ day of December, 2015, I caused a true and correct 
copy of the foregoing FIRST AMENDED COMPLAINT to be served upon the following 
individuals in the manner indicated below: 

Hans A. Mitchell 
Aubrey Lyon 
CAREY PERKINS LLP 
300 N. 6th St., Ste. 200 
PO Box 519 
Boise, Idaho 83701 

FIRST AMENDED COMPLAINT - 6 

P<") Via U.S. Mail 
( ) Via Facsimile - (208) 345-8660 
( ) Via Overnight Mail 
( ) Via Hand Delivery 
( ) Email 

Mi~ 
Nicholas Warden 
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Hans A. Mitchell, ISB No. 5565 
Aubrey D. Lyon, ISB No. 8380 
CAREY PERKINS LLP 

Capitol Park Plaza 
300 North 6th Street, Suite 200 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 

Attorneys for Defendant 

IN THE MAGISTRATE COURT OF 
THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 

FOR THE COUNTY OF ADA 

H20 ENVIRONMENTAL, INC., an Idaho 
Corporation, 

FILCD "):t:-~ ___ _..M ______ .... __ 

DEC 1 7 2015 
CHRISTOPHER D. RICH, Clerk 

By AUSTIN LOWE 
DEPUTY 

Plaintiff, 

vs. 

Case No. CV OC 1500236 

ANSWER TO FIRST AMENDED 
COMPLAINT 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

COMES NOW Defendant Farm Supply Distributors Inc., by and through its 

counsel of record, Carey Perkins LLP, and hereby answers Plaintiff's First Amended 

Complaint: 

FIRST DEFENSE 

Plaintiff has failed to state a claim upon which relief can be granted. 

ANSWER TO FIRST AMENDED COMPLAINT - 1 
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SECOND DEFENSE 

1. 

Defendant denies each and every allegation of Plaintiffs First Amended 

Complaint not herein expressly and specifically admitted. 

2. 

Defendant admits paragraphs 2 and 18. 

3. 

Defendant is without sufficient knowledge to admit or deny the allegations in 

paragraph 1, and therefore that paragraph is denied. 

4. 

Paragraphs 3, 4, and 14 are legal conclusions to which no response is 

required. To the extent a response may be required, those paragraphs are denied. 

5. 

Paragraphs 13 and 17 are admitted or denied to the same extent the 

paragraphs referenced therein are admitted or denied. 

6. 

Defendant denies that it refused or failed to pay the reasonable value of 

services provided by Plaintiff as alleged in paragraphs 20-22. 

THIRD DEFENSE 

Plaintiff failed to mitigate its damages, if any. 

FOURTH DEFENSE 

Plaintiffs claims are barred by the doctrine of accord and satisfaction. 

ANSWER TO FIRST AMENDED COMPLAINT - 2 
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FIFTH DEFENSE 

Plaintiffs claims are barred by the doctrines of waiver and estoppel. 

SIXTH DEFENSE 

In the event a contract is found to have been formed, Plaintiff's recovery is 

precluded to the extent it breached the agreement alleged and/or failed to comply with 

material provisions of said agreement. 

SEVENTH DEFENSE 

Plaintiffs claims fail for lack of consideration. 

Wherefore, Defendant prays for relief as follows: 

1. That Plaintiff take nothing by way of its First Amended Complaint and 

that its claims against Defendant be dismissed with prejudice; 

2. That Defendant be awarded its attorney fees and costs pursuant to 

all applicable law, including, but not limited to, Idaho Code sections 12-120 and 12-121 and 

Idaho R. Civ. P. 54. 

3. That this Court award Defendant such other and further relief as it 

deems just and equitable. 

DATED this 17th day of December, 2015. 

CAREY PERKINS LLP 

ANSWER TO FIRST AMENDED COMPLAINT - 3 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 17th day of December, 2015, I served a 

true and correct copy of the foregoing ANSWER TO FIRST AMENDED COMPLAINT by 

delivering the same to each of the following, by the method indicated below, addressed as 

follows: 

Vaughn Fisher 
Nicholas A. Warden 
FISHER RAINEY HUDSON 

950 W. Bannock Street, Ste. 630 
Boise, Idaho 83702 
Telephone: (208) 345-7000 
Attorneys for Plaintiff 

[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 297-2689 

ANSWER TO FIRST AMENDED COMPLAINT - 4 
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NO----=--=~--. 'll rt 

11 /.Jtf I ~Jffvaughn Fisher, ISB No. 7624 
d/' Nicholas A. Warden. ISB No. 9179 

PILJ,o 'S.:oo A.M, ____ P_M ____ _ 

DEC 3 0 2015 
FISHER RAINEY HUDSON 
950 W. Bannock St., Ste. 630 
Boise, ID 83 702 
Email: vaughn@frhtriallawyers.com 
Email: naw@frhtriallawyers.com 
Telephone: (208) 345-7000 
Facsimile: (208) 514-1900 

Attorneys for Plaintiff 

CHRISTOPHER D. RICH, Clerk 
By SANTIAGO BARRIOS 

DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

ST A TE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 

H20 ENVIRONMENT AL, INC., an Idaho 
Corporation, 

Plaintiff, 

v. 

FARM SUPPLY DISTRIBUTORS, INC. 
an Oregon corporation 

Defendant. 

Case No. CV OC 1500236 

RESPONSE IN OPPOSITION TO 
DEFENDANT'S MOTION TO 
EXCLUDE EXPERTS 

COMES NOW the Plaintiff, H20 Environmental, Inc., by and through its counsel of 

record, FISHER RAINEY HUDSON, and files this response in opposition to Defendant Farm Supply 

Distributor, Inc.'s Motion to Exclude Experts. 

Facts 

- Plaintiff performed emergency environmental remediation services for Defendant 

from July 12, 2014 through August 4, 2014. See Aj]idavit o_f Steven King in Support 

o_f Response to Motion for Summmy Judgment ,4. 

ORIGINAL 
RESPONSE IN OPPOSITION TO DEFENDANT'S MOTION TO EXCLUDE EXPERTS - I 
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Defendant and its insurance company refused to pay $7,354.65 of the total invoice for 

those services because their expert Chris Meceli claimed some of the charges were 

unreasonable. See ~[fidavil of Vaughn Fisher in Support of Plainttff's Motion in 

Limine 15. 

Defendant's insurance company began copying Mr. Meceli on emails and providing 

him with infom1ation as early as July 16, 2014 and he first expressed his opinion that 

some of the charges were unreasonable shortly thereafter. See Affidavit of Vaughn 

Fisher in Support of Plaintiff's Motion in Limine ~4. 6 and 7. 

First Plaintiff, then its attorney, tried to get Mr. Meceli, the insurance company or the 

Defendant to explain the bac;is for Mr. Meceli's opinion in October 2014, to no avail. 

See Affidavit of Vaughn Fisher in Support of Plaintiff's Motion in Umine ~6-9. 

After Plaintiff filed this lawsuit it tried to get the Defendant to explain its reasoning 

for contending that some of the charges were unreasonable. In doing so Plaintiff 

requested a 30b(6) deposition on the topic and informed Defense counsel that since 

its pleadings were based on Mr. Meceli's opinion and since he was reasonably 

available to the Defendant (its insurance company's consultant and now Defendant's 

expert witness) that they should appoint Mr. Meceli to appear at the deposition. See 

Affidavir of Vaughn Fisher in Support of Plaintiff"s Motion in Limine 1/0.f 2. 

Instead, Defendant appointed two corporate officers who had absolutely no idea why 

Defendant had taken the position in pleadings that the charges were unreasonable. 

See Affidavit of Vaughn Fisher in Support of PlaintUf's Motion in Limine ,11. 

RESPONSE IN OPPOSITION TO DEFENDANT'S MOTION TO EXCLUDE EXPERTS - 2 
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As a result, on August 25, 2015, Plaintiff filed a motion in limine requesting that 

Defendant be barred from providing testimony regarding the reasonableness of the 

charges. 

Then, after the vapid 30b(6) deposition, after the filing of the motion in limine and 

after requesting the basis for Mr. Meceli's opinion for nearly one year, on September 

9, 2015 Defendant finally disclosed Mr. Meceli as an expert witness and finally 

provided the basis for his opinion regarding the reasonableness of the charges. 

During the subsequent hearing on the motions in limine, in a fit of reasonableness, 

Plaintiff relented its position that Mr. Meceli should be barred from testifying but 

asked that, at the least, Plaintiff be permitted to depose him for one hour on the day 

prior to the trial and that Plaintiff be permitted to respond to his opinions. 

The Court then entered its Order Re: Motions in Limine on December 3, 2015: 

o pennitting Mr. Meceli to present his opinion regarding the unreasonableness 

of the charges, 

o permitting Plaintiff to depose Mr. Meceli for one hour the day before the trial, 

o permitting Plaintiff to offer testimony rebutting Mr. Meceli's op.inion, and 

o pennitting Defendant to depose its rebuttal witness' for one hour on the day 

before the trial. 

In response, Def end ant filed the instant motion on December 4, 2015. 

Argument 

First, Defendant purposely withheld Mr. Meceli's testimony for nearly eleven months, 

failed to appoint him to testify when requested and purposely waited until the last day 

1 Plaintiffs rebuttal witness is its CEO. 

RESPONSE IN OPPOSITION TO DEFENDANT'S MOTION TO EXCLUDE EXPERTS~ 3 
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pennissible to disclose the basis for his opinion. If anything, he should not have been pennitted 

to testify at all. 

Secondly, since Mr. Meceli's expert witness disclosure was filed after the motion in 

limine, Plaintiff did not know that it would need to rebut his testimony until the Court ruled on 

December 3, 2015 that Mr. Meceli would be permitted to testify. 

Thirdly, the Court's December 3, 2015 Order Re: Motions in Limine permits both parties 

the same opportunity to present evidence and conduct a deposition. Neither party should be 

given an advantage in this matter, particularly the party that refused to disclose the basis for its 

expert's opinion for nearly a year, despite being asked for that infonnation both prior to and after 

the initiation of this lawsuit. 

Finally, the Court's Order Governing Proceedings and Setting Trial entered on December 

9, 2015 sets a deadline for December 31, 2015 for the completion of discovery and Plaintiff will 

provide the requested disclosure on December 31, 2015 so that defense counsel may have the 

same information for deposition preparation as was provided to Plaintiff. 

For all of the foregoing reasons the Defendant's Motion to Exclude Experts should be 

denied. 
1L 

DA TED this 1 J day of December '15, 2015. 

FISHER RAINEY HUDSON 

V~her 
Attorney for Plaintiff 

RESPONSE IN OPPOSITION TO DEFENDANT'S MOTION TO EXCLUDE EXPERTS - 4 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the Jf-day of December it1: 2015, I caused a true and 
correct copy of the foregoing RESPONSE IN OPPOSITION TO DEFENDANT'S FIRST 
MOTION IN LIMINE to be served upon the following individuals in the manner indicated 
below: 

Hans A. Mitchell 
Aubrey Lyon 
CAREY PERKINS LLP 
300 N. 6th St., Ste. 200 
PO Box519 
Boise, Idaho 83701 

( )~.s. Mail 
(S,1Via Facsimile - (208) 345-8660 
( ) Via Overnight Mail 
( ) Via Hand Delivery 
( ) Email 

RESPONSE IN OPPOSITION TO DEFENDANT'S MOTION TO EXCLUDE EXPERTS - 5 
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-
~ Hans A. Mitchell, ISB No. 5565 z Aubrey D. Lyon, ISB No. 8380 
.:= CAREY PERKINS LLP 

(_t') Capitol Park Plaza 
- 300 North 6th Street, Suite 200 
C,,.,. P. 0. Box 519 
O Boise, Idaho 83701 

Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 

Attorneys for Defendant 

IN THE MAGISTRATE COURT OF 
THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 

FOR THE COUNTY OF ADA 

H20 ENVIRONMENTAL, INC., an Idaho 
Corporation, 

JAN O 4 2016 
CHRISTOPHER D. RJCH, Clerk 

By STACEY LAFFERTY 
DEPUTY 

Plaintiff, 

vs. 

Case No. CV OC 1500236 

DEFENDANT'S REPLY IN SUPPORT 
OF MOTION TO EXCLUDE 
EXPERTS 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

I. 
INTRODUCTION 

On the eve of trial, Plaintiff introduces opinions in support of its case-in-chief 

disguised as rebuttal expert opinions. This Court's December 3, 2015 order on the parties' 

motions in limine limited the evidence Plaintiff can offer at trial: Plaintiff cannot offer 

evidence which it did not produce during the course of discovery. Plaintiff was allowed to 

rebut Defendant's expert's opinions, and Plaintiff tries to use this narrow avenue of 

DEFENDANT'S REPLY IN SUPPORT OF MOTION TO EXCLUDE EXPERTS - 1 
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evidence to offer a wide range of expert testimony that is not rebuttal testimony. 

Defendant respectfully requests that this Court grant its Motion. 

II. 
ARGUMENT 

A. Plaintiff is attempting to cure its failure to disclose expert 
evidence in support of its case-in-chief. 

Plaintiff provides expert opinions in support of its claim to recover quantum 

meruit damages. Quantum meruit "is an objective measure and is proven by evidence 

demonstrating the nature of the work and the customary rate of pay for such work in the 

community at the time the work was performed." Farrell v. Whiteman, 152 Idaho 190, 195, 

268 P.3d 458, 463 (2012). 

Therefore, as part of Plaintiff's prima facie case, Plaintiff must prove the 

nature of the work performed and the customary rate of pay for such work in the 

community at the time the work was performed. These are not points first raised by 

Defendant; they are elements of Plaintiff's prima facie case for which it has the burden of 

proof at trial. 

Notwithstanding discovery requests served more than six months ago and 

the expiration of the deadlines three months ago, prior to December 31, 2015, Plaintiff 

never disclosed expert opinions on these issues or any other. Now, for the first time, 

Plaintiff offers opinions in support of its prima facie case. (See Plf. 's First Suppl. 

Responses to Def.'s First Interrogatories enclosed herewith.) Plaintiff's expert disclosure 

for John Bradley includes opinions on the costs charged by Plaintiff, rates Plaintiff charged 

to other customers in the summer of 2014, profits earned through the rates charged, rates 

of competitors in the area, costs giving rise to the rates, the nature of the work performed, 

DEFENDANT'S REPLY IN SUPPORT OF MOTION TO EXCLUDE EXPERTS - 2 
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and Plaintiff's customary rate for work performed. (Id.) None of these topics are in 

rebuttal to Defendant's expert, who will opine regarding why certain rates set by Plaintiff 

were unreasonable, why certain billed time was unreasonable, why time spent on certain 

tasks was unreasonable, reasonable rates, and the basis for the reasonable rates. (See 

Def. 's Expert Witness Disclosure filed September 9, 2015) Because the opinions on which 

Mr. Bradley is expected to testify are not rebuttal opinions, and because the opinions were 

not timely disclosed in support of Plaintiff's case-in-chief, Plaintiff's expert testimony should 

be disallowed. 

B. Mr. Bradley's disclosure is too vague. 

The only information approaching rebuttal opinions from Plaintiff's expert 

John Bradley is the statement "the lack of relevance of the data points relied upon by Mr. 

Meceli [Defendant's expert]." (Pit. 's First Suppl. Responses to Def.'s First Interrogatories 

3.) This statement is too vague to satisfy the requirement that a party disclose "the facts 

and opinions to which the witness is expected to testify." Idaho R. Civ. P. 26(b)(4)(A)(1)(ii); 

see also Aguilar v. Coonrod, 151 Idaho 642, 648, 262 P.3d 671, 677 (2011) (expert 

disclosure must be specific enough to allow opposing party to prepare its case). 

C. Plaintiff provides no information regarding the scope of Mr. 
Wickenden's alleged expertise or the facts and opinions to which 
he is expected to testify. 

Plaintiff's other attempt to make an end run around the expert disclosure 

deadline is with testimony from Joe Wickenden. Mr. Wickenden is an employee of Plaintiff 

who testified at deposition on August 17, 2015. Plaintiff includes Mr. Wickenden in its 

expert disclosure and provides no information besides that he will testify consistent with 

his deposition. (See Pit. 's First Suppl. Responses to Def.'s First Interrogatories 2.) Mr. 

DEFENDANT'S REPLY IN SUPPORT OF MOTION TO EXCLUDE EXPERTS - 3 
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Wickenden provided testimony as a corporate designee in a 30(b )(6) deposition of Plaintiff, 

not as an individual, and certainly not as an expert. (See Lyon Aff. In Support of Def.'s 

First Motion in Limine, filed Aug. 28, 2015.) If Plaintiff had intended on disclosing Mr. 

Wickenden, it could have done so by the original September 9, 2015 deadline. At this 

point, the only type of expert testimony Plaintiff is allowed to disclose is rebuttal testimony, 

and Plaintiff's disclosure does not explain how Mr. Wickenden's August 17 testimony 

rebuts Defendant's expert's opinions disclosed two weeks later on September 9. 

111. 
CONCLUSION 

For the foregoing reasons, and the reasons set forth in Defendant's Motion 

to Exclude Experts, Defendant respectfully requests that this Court disallow Plaintiffs 

expert witness evidence. 

DATED this ~ day of January, 2016. 

CAREY PERKINS LLP 

By AM~!~~;¼¾~~ 
Attorneys for Defendant 

DEFENDANT'S REPLY IN SUPPORT OF MOTION TO EXCLUDE EXPERTS - 4 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this~ day of January, 2016, I served a true 

and correct copy of the foregoing DEFENDANT'S REPLY IN SUPPORT OF MOTION TO 
EXCLUDE EXPERTS by delivering the same to each of the following, by the method 

indicated below, addressed as follows: 

Vaughn Fisher 
Nicholas A. Warden 
FISHER RAINEY HUDSON 

950 W. Bannock Street, Ste. 630 
Boise, Idaho 83702 
Telephone: (208) 345-7000 
Attorneys for Plaintiff 

[ ] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[X] Facsimile (208) 297-2689 

r y D. ly~n 

DEFENDANT'S REPLY IN SUPPORT OF MOTION TO EXCLUDE EXPERTS - 5 
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2:37 TO:12083458660 FROM:208292281 -
Vaughn Fisher, ISB No. 7624 
Nicholas A. Warden, ISB No. 9179 
FISHER RAINEY HUDSON 

950 W. Bannock St., Ste. 630 
Boise, ID 83 702 
Email: vaughn@frhtriallawyers.com 
Email: naw@frhtriallawyers.com 
Telephone: (208) 345-7000 
Facsimile: (208) 514-1900 

Attorneys for PlainrifI 

Page: 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 

H2O ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff, Case No. CV OC 1500236 

3 

V. PLAINTIFF'S FIRST SUPPLEMENTAL 
RESPONSES TO DEFENDANT FARM 
SUPPLY DISTRIBUTOR'S FIRST 
INTERROGATORIES 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

INTERROGATORY NO. 2: Please identil\ each and C'\'cry person known to you 

or your attorneys who has any knowkdgc or. or who purports to han: any k1H1\\ kdgc 

or any or thl' facts of this action. By this Interrogatory. \\C sl'ck the idemitil':s ni" all 

[k'rsons wbo have any krnl\vfodgc of nny fact pertinent to the issues invoh1.xl in rhis 

a<:tion. For each such person. describe the nature and substance of such knowledge. 

PLAINTIFF'S FIRST SUPPLEMENTAL RESPONSES TO DEFENDANT FARM SUPPLY 
DISTRIBUTOR'S FIRST INTERROGATORIES - I 
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SUPPLEMENTAL RESPONSE TO INTERROGATORY N 0. 2: In addition lo 

the indi\·iduals identified in the initial response to Interrogatory No. 2. Plaintiff identifies: 

Joe Wickenden -- the substance of his tcstimony will be consistent ,vith that of his 

dcposi1ion taken on August 17.2015. 

John Bradley - the substance of his testimony ,viii he consistent ,vith the supplemental 

response to Interrogatory No. 4. 

INTERROGATORY NO. 4: Please identify each person whom you expect lo 

cal I as an expert wi tncss at the trial of this cas1;. and frw each such person. 

provide the information list<:d in LR.C.P. 26(b)(4)(A)( l)(i Hi i ). 

SlJPPLEMENTAL RESPONSE TO INTERROGATORY NO. 4: 

REBUTTAL EXPERT WITNESS DISCLOSURE 
PURSUANT TO RULE 26(b)(4)(A)(I)(ii) 

1. John Bradley 
CEO, H2O Environmental, Inc. 
c/o Fisher Rainey Hudson 
950 W. Main St., Ste. 630 
Boise, ID 83702 
T: (208) 345· 7000 

Mr. Bradley is disclosed pursuant to Rule 26(b)(4)(A)(l )(ii) as an individual with knowledge of 
relevant facts who has not been retained or specially employed to provide expc11 testimony in 
this case but is expected to present testimony under IRE 702, 703 or 705. Mr. Bradley is the 
present CEO of H2O Environmental, Inc. and was serving in that position at the time of the 
services in question in this case. He has more than 25 years' experience providing emergency 
environmental remedial services. Mr. Bradley's testimony will rebut the opinions of Mr. Meceli 
regarding the reasonableness of the fees charged by H2O to Defendant in the instant case. 

Summary of facts and opinions 

l. Mr. Bradley will testify that the rates disputed by Defendant ($235 per hour for use of a 
OapVax, $165 per hour for emergency response time for use of a 70 BBL Vacuum 

PLAINTIFF'S FIRST SUPPLEMENTAL RESPONSES TO DEFENDANT FARM SUPPLY 
DISTRIBUTOR'S FlRST INTERROGATORIES - 2 
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Truck, $70 per hour for a power, $75 per hour for crew truck and $45 per hour for 
personal protective equipment) were reasonable because (l) the rates were the same rates 
H20 charged other Idaho customers for emergency response services in July and August 
of 2014, (2) other H20 customers paid those same rates to H20 in July and August 2014, 
(3) the profits to be earned by H20 on the disputed rates are consistent with margins 
earned by H20 on other environmental remediation jobs, ( 4) the rates were consistent 
with H2O's competitors in the area where the spill at issue in this case occurred, (5) the 
high cost of purchasing, storing and maintaining the equipment and training and statl:ing 
the personnel necessary to respond to environmental emergencies at any time of the day 
or night year-round, (6) the lack of relevance of the data points relied upon by Mr. 
Meceli. 

2. Mr. Bradley will testify that the amount invoiced for Project Manager Admin Time was 
reasonable for the following reasons: (1) the administrative activities described in Steven 
King's August 14, 2014 email to VERTEX are directly related to environmental 
remediation work performed by H20 at issue in this case1 (2) the rate charged by H20 
fi.)r Mr. King's time in the invoices submitted to the Defendant in this case represent a 
50% reduction of the rate typically charged by H20 for time spent by a Project Manager 
conducting environmental remediation services, (3) the rate for Project Manager time is 
the same rate that 1-120 charged other customers that hired them to provide emergency 
remediation services in Idaho at the time that this spill occurred and those customers paid that rate (4) the Project Manager activities for which the Defendant ,,vas charged in this 
case are the same activities for which 1-120 charged other emergency remediation customers in July and August of 2014. 

As a basis for any opinions provided, Mr. Bradley may rely upon his extensive experience working in the environmental remediation industry, as well a<; all documents and testimony provided in this case including all pleadings, deposition testimony, exhibits to depositions, documents produced during discovery, and any information relied upon by Defendant's expert witness in forming his opinion. 

This > I ' 1 day of Dcccrnbcr, 2015. 

Fisher Rainey H~ 

~~-
Attorney for Plaintiff 

PLAINTIFF'S FIRST SUPPLEMENTAL RESPONSES TO DEFENDANT FARM SUPPLY DISTRIBUTOR'S FIRST INTERROGATORIES- 3 
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JAN 2 7 2016 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 

CHRISTOPHER D. RICH, Clerk 

THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADAY DEIRDRE PRICE 
, DEPUTY 

MAGISTRATE DIVISION 

H2O ENVIRONMENTAL INC. 

Plaintiff, 

vs. 

FARM SUPPLY DISTRIBUTORS INC 

Defendant. 

Case No. CV QC 15 00236 

ORDER GRANTING DEFENDANT'S 
MOTION TO EXCLUDE PLAINTIFF'S 

EXPERT WITNESSES 

After reviewing the record and the recent case Easterling v. Kendall 

No. 42158 (Jan. 25,,2016) this court concludes that witnesses not disclosed by 

the plaintiff in accordance with Idaho Rules of Civil Procedure 26 (e), 33, 34 

and the original Order Governing Proceedings shall be excluded from testifying 

as experts at the trial in this matter. 

IT IS ORDERED that the motion is GRANTED. 

Dated this 2ih day of January 2016 

Pb!~ 
Magistrate Judge 

ORDER DENYING EXAM 
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CERTIFICATE OF MAILING 

I hereby certify that on this 2?1h day of January 2016 I mailed (served) a 

true and correct copy of the within instrument to: 

Vaughn Fisher 
Nicholas Warden 
Attorney at Law 
950 W. Bannock St., Ste. 630 
Boise, ID 83702 

ORDER DENYING EXAM 

Hans A. Mitchell 
Aubrey D. Lyons 
Attorney at Law 
Capitol Park Plaza 
300 North 6th St., Ste.200 
PO Box 519 
Boise, ID 83701 
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Vaughn Fisher, ISB No. 7624 
Nicholas A. Warden, ISB No. 9179 
FISHER RAINEY HUDSON 
950 W. Bannock St., Ste. 630 
Boise, ID 83 702 
Email: vaughn@frhtriallawyers.com 
Email: naw@frhtriallawyers.com 
Telephone: (208) 345-7000 
Facsimile: (208) 514-1900 

Attorneys for Plaintiff 

JAN l lS ?n1~ 
OHR!S'i'Ol'Ml.?1'11 0, RICH, Clark 

By STACEY LAFFERTY 
Ol!PUTV 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 

H20 ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff, 

v. 

FARM SUPPLY DISTRIBUTORS, INC., 

an Oregon corporation 
Defendant. 

Case No. CV OC 1500236 

MOTION TO EXCLUDE THE 
TESTIMONY OF CHRISTOPHER 
MICELI OR TO RECONSIDER ORDER 
GRANTING MOTION TO EXCLUDE , 
P AINTIFF'S EXPERT WITNESSES 

COMES NOW the Plaintiff, H20 Environmental, Inc. ("H20"), by and through its 

counsel of record, FISHER RAINEY HUDSON, and moves this Court to exclude the testimony of 

Defense expert, Christopher Miceli or, alternatively, reconsider its Order excluding Plaintiffs 

CEO from opining that the fees charged by H20 Environmental, Inc. are reasonable. 

1. Defense expert Christopher Miceli should not be permitted to testify because 
Defendant withheld Miceli's testimony. 

Christopher Miceli is a Vice President of Vertex, a consulting company used by 

Defendant's insurance company. Two days after H20 began work cleaning up the spill for Farm 

MOTION TO EXCLUDE THE TESTIMONY OF CHRISTOPHER MICELI OR TO RECONSIDER 
ORDER GRANTING MOTION TO EXCLUDE PLAINTIFF'S EXPERT WITNESSES - 1 
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Supply Distributors ("FSD"), on July 16, 2014, Vertex notified H2O it had been hired by 

Defendant's insurance company ("Zurich") to investigate the spill and its cleanup. 

By July 30, 2014, Zurich was relying upon a spreadsheet made by Mr. Miceli to contest 

the reasonableness of the fees H2O had charged. The spreadsheet failed to provide any basis for 

the conclusion that the disputed charges were unreasonable, but for Mr. Miceli's contention that 

Vertex "recommend(ed)" a lower charge. See Affidavit of Vaughn Fisher in Support of 

Plaintiff's Motion in Limine, Exhibit F, submitted November 10, 2015. 

When FSD filed its answer to this lawsuit, it asserted its fourth affirmative defense that 

H2O had already received the reasonable value for its services. This contention, in FSD' s initial 

pleading, was based entirely on Mr. Miceli' s opinion. 1 See Answer and Demand for Jury Trial, 

Fourth Affirmative Defense, filed February 4, 2015. 

In an effort to efficiently assess FSD' s contention regarding the reasonableness of the 

charges, H2O requested a Rule 30(b)(6) deposition. The attorneys for FSD - the very same ones 

that filed an answer contesting the reasonableness of H2O's charges - claimed that FSD knew 

nothing about the reasonableness of fees. Indeed, FSD went as far as to file a Motion for a 

Protective Order on April 28, 2015 stating that, " ... Farm Supply has no knowledge regarding the 

reasonableness of the amount charged by Plaintiff H2O Environmental for fuel remediation 

services. . .. This information is not known or reasonably available to Farm Supply." See 

Motion for Protective Order Regarding Plaintiff's Notice of Deposition Pursuant to Rule 

30(b)(6), filed April 28, 2015. Of course this was untrue since FSD's attorneys had already made 

1 There has never been any evidence presented that FSD or Zurich relied upon anything but Mr. Miceli's opinion in 
contesting the reasonableness of the charges in this case. 

MOTION TO EXCLUDE THE TESTIMONY OF CHRISTOPHER MICELI OR TO RECONSIDER 
ORDER GRANTING MOTION TO EXCLUDE PLAINTIFF'S EXPERT WITNESSES - 2 
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-
this assertion in a pleading2 and since the same insurance company that relied upon Mr. Miceli's 

opinion since July 2014 was the same insurance company that was paying FSD's attorneys. 

Plaintiff tried in vain to get to the bottom of Defendant's contention. On May 8, 2015 

Plaintiffs counsel wrote to defense counsel as follows: 

"Your client has refused to pay the charges based, we believe, upon the insurance 

company's (or its expert Vertex's) assessment the charges were unreasonable ... the information 

from its insurance company is "reasonably available" to your client as contemplated by the rule. 

As well, your client may "appoint other persons who consent to testify on its behalf'' to respond 

to our notice. Since your client is relying on the insurance company and its expert as 

justification for not paying the invoice, then your client has information reasonably available to it 

and should appoint the most appropriate person from the insurance company or its expert to 

testify." 

On May 29, 2015, Plaintiffs counsel again wrote to defense counsel as follows: 

"We have explained that under the Rule Farm Supply may appoint other persons who 

consent to testify on its behalf'' including a member of Farm Supply's insurance company, or 

that company's expert. If someone at the insurance company has knowledge of why H2O's bill 

is unreasonable, then that information is reasonably available to your client and it should appoint 

the most appropriate person from the insurance company to testify." The letter went on to say 

that refusing to pay the bill and refusing to provide evidence as to why is an untenable position 

and that we " ... ask once again that you cooperate with us to complete this short deposition so 

that we can get this $9,000 dispute resolved quickly." 

2 Prior to asserting the affirmative defense contesting the reasonableness of the charges, Rule 11 required that FSD's 
attorneys make a reasonable inquiry and determine the defense to be "well grounded in fact. .. " 

MOTION TO EXCLUDE THE TESTIMONY OF CHRISTOPHER MICELI OR TO RECONSIDER 
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-
Although defense counsel asserted in a pleading that the charges were unreasonable, FSD 

refused to have the insurance company or Mr. Miceli explain why. Instead, they required 

Plaintiffs counsel to travel to Enterprise, OR and on July 9, 2015 appointed two corporate 

officers to attend the deposition and testify that they have no knowledge regarding the issue of 

the reasonableness of the charges. 

Having failed to get any evidence from FSD regarding its contention that H2O charged 

an unreasonable amount for its service, Plaintiff filed a motion in limine on August 25, 2015 

seeking to exclude evidence at trial related to the reasonableness of the charges based upon the 

Defendant's failure to provide testimony on that subject at the 30(b)(6) deposition. Having 

received no evidence from the .Defendant regarding its contentions, Plaintiff chose not to hire an 

expert. 

On September 9, 2015, the very last day permissible for disclosing an expert witness and 

while Plaintiffs motion was pending, FSD disclosed Mr. Miceli as an expert and provided, for 

the first time ever, a basis for his opinion. September 9, 2015 was also the last day to conduct 

discovery so FSD successfully avoided having its expert deposed. 

At the hearing on Plaintiffs motion, which sought to exclude any testimony from FSD, 

Vertex or Mr. Miceli regarding the reasonableness of the charges, Plaintiff suggested a 

compromise: if the Court permits Mr. Miceli to testify, then Plaintiff should get an opportunity 

to depose him and Plaintiff should be able to rebut his testimony. The Court took the motion 

under advisement. 

On December 3, 2015, this Court issued its Order Re: Motions in Limine, permitting Mr. 

Miceli to testify despite Defendant's failure to produce him at the 30(b )(6) deposition and despite 

Defendant's apparently intentional decision to disclose him after Plaintiff traveled to Enterprise, 

MOTION TO EXCLUDE THE TESTIMONY OF CHRISTOPHER MICELI OR TO RECONSIDER 
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-
after Plaintiff filed a Motion in Limine and after plaintiff was out of time to depose him. As 

suggested at the hearing, the Court evened the playing field by letting Plaintiff rebut his 

testimony and depose him prior to trial. That same day, Defendant filed a motion to exclude 

Plaintiffs rebuttal expert, essentially asking the Court to overturn its own decision and reward 

Defendant for having produced no testimony at its 30(b)(6) deposition and for having withheld 

Mr. Miceli's disclosure until September 9, 2015, even though it had been relied upon in denying 

the claim in August 2014 and in asserting an affirmative defense in the Answer. 

On December 9, 2015 the Court issued an Order Governing Proceedings and Setting Trial 

establishing December 31, 2015 as a deadline for discovery. 3 On December 31, 2015 Plaintiff 

supplemented its discovery responses and, consistent with the Court's December 3, 2015 Order, 

disclosed that its CEO, John Bradley, would offer opinions which rebut those of Mr. Miceli. 

If this Court will not let H2O rebut Mr. Miceli's opinion, then Mr. Miceli should not be 

permitted to testify because 1) Mr. Miceli developed his opinion in July 2014, 2) FSD and its 

insurance company relied on Mr. Miceli's opinion as a reason to not pay the entire invoice, 3) 

FSD and its attorneys relied on Mr. Miceli when they filed an answer asserting the charges were 

unreasonable, 4) FSD and its attorneys refused to make him available to be deposed and refused 

to gather from him the information upon which he based his opinion despite repeated requests 

for them to do so. Since defendant produced no evidence at its 30(b)(6) deposition regarding the 

reasonableness of the charges even though Mr. Miceli was available and being relied upon, he 

should not testify. 

3 The Court's December 3, 2015 Order required that Mr. Miceli and Plaintiffs expert be deposed the day before 

trial. 

MOTION TO EXCLUDE THE TESTIMONY OF CHRISTOPHER MICELI OR TO RECONSIDER 
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- -
2. Alternatively, if the Court permits Christopher Miceli to testify, it should reverse its 

order excluding Plaintiff's opinion testimony because the interest of justice demand 
it. 

The recent case of Easterling v. Kendall, cited in the Court's order is significantly 

different than the case at bar. In the Easterling case a new expert was disclosed after the court's 

deadline. In our case, Plaintiff tried in vain to get Defendant to explain its reason for contesting 

the reasonableness of its charges and specifically asked that someone from Mr. Miceli's 

company testify. After defendant refused to provide any information or appoint Mr. Miceli to 

provide information Plaintiff asked this court to bar defendant from presenting the requested 

information, including Mr. Miceli's testimony, at trial. The Court issued an order permitting Mr. 

Miceli to testify, but permitting the Plaintiff to rebut his late-disclosed testimony and provided 

the Plaintiff with a short window in which to provide its rebuttal disclosure. Plaintiff met that 

deadline. 

Further, the Easterling case was an abuse of discretion case. The Supreme Court found 

that the trial judge had not abused her discretion in excluding the opinion testimony. The 

holding in no way stated that the trial judge was required to exclude the testimony. This Court 

would not be abusing its discretion by letting Plaintiff rebut Mr. Miceli's testimony since 

defendant relied on his opinion but refused to permit discovery of the basis of his opinion despite 

repeated requests that it do so. To the contrary, it would be a tremendous miscarriage of justice 

for Defendant to obtain any reward for having not produced Mr. Miceli during discovery, when 

requested. 

Conclusion 

Mr. Miceli should be excluded from testifying and defendant should be prohibited from 

offering evidence regarding the reasonableness of the Plaintiffs charges because defendant 

MOTION TO EXCLUDE THE TESTIMONY OF CHRISTOPHER MICELI OR TO RECONSIDER 
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-
refused to produce any such evidence at its duly noticed Rule 30(b)(6) deposition. Defendant 

relied on Mr. Miceli' s opinion in refusing to pay its bill and in filing its affirmative defense. Mr. 

Miceli was reasonably available to Defendant at the time of the 30(b)(6) deposition and the basis 

of his opinion should have been provided then. Since it was not, Mr. Miceli's testimony should 

be excluded. 

Alternatively, if the Court permits Mr. Miceli to testify, it should reverse its decision 

prohibiting plaintiffs rebuttal opinion. The opinion was disclosed within the time permitted by 

the court and was suggested as a compromise so that the parties could have a fair trial. It would 

be prejudicial and unjust to permit Mr. Miceli to testify to matters Defendant could have 

disclosed at the Rule 30(b)(6) deposition and then prohibit plaintiff from responding. 

For all of these reasons Plaintiff requests the Court prohibit Mr. Miceli from testifying or, 

alternatively, permit Plaintiff to provide its rebuttal opinion. 

DATED this Z-~ day of January, 2016. 

FISHER RAINEY HUDSON 

MOTION TO EXCLUDE THE TESTIMONY OF CHRISTOPHER MICELI OR TO RECONSIDER 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 2_! day of January, 2016, I caused a true and correct 
copy of the foregoing MOTION TO EXCLUDE THE TESTIMONY OF CHRISTOPHER MICELI OR 
TO RECONSIDER ORDER GRANTING MOTION TO EXCLUDE PLAINTIFF'S EXPERT WITNESSES 

to be served upon the following individuals in the manner indicated below: 

Hans A. Mitchell 
Aubrey Lyon 
CAREY PERKINS LLP 
300 N. 6th St., Ste. 200 
PO Box 519 
Boise, Idaho 83701 

( ) Via U.S. Mail 
K) Via Facsimile - (208) 345-8660 
( ) Via Overnight Mail 
( ) Via Hand Delivery 
( ) Email 

JAL~ 
Nicholas Warden 

MOTION TO EXCLUDE THE TESTIMONY OF CHRISTOPHER MICELI OR TO RECONSIDER 
ORDER GRANTING MOTION TO EXCLUDE PLAINTIFF'S EXPERT WITNESSES - 8 
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CHRISTOPHER D. RICH Clerk 
~ ' --..1 Hans A. Mitchell, ISB No. 5565 

~ Aubrey D. Lyon, ISB No. 8380 
--,,.. CAREY PERKINS LLP =:= Capitol Park Plaza 

By STEPHANIE VIDAK 
DEPUTY 

(..') 300 North 6th Street, Suite 200 
- P. 0. Box 519 
Ct::: Boise, Idaho 83701 
O Telephone: (208) 345-8600 

Facsimile: (208) 345-8660 

Attorneys for Defendant 

IN THE DISTRICT COURT OF 
THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 

FOR THE COUNTY OF ADA 
MAGISTRATE DIVISION 

H2O ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff, 

vs. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

Case No. CV OC 1500236 

DEFENDANT'S RESPONSE TO 
PLAINTIFF'S PROPOSED FINDINGS 

_ OF FACT AND CONCLUSIONS OF 
LAW 

COMES NOW Defendant Farm Supply Distributors, Inc., by and through its 

counsei' of record, Carey Perkins LLP, and hereby responds to Plaintiff's Proposed 
' 

Findings of Fact and Conclusions of Law as follows: 

Response to Proposed Findings of Fact 

1. Plaintiff's proposed finding of fact No. 3. This proposed finding offact 

is vague and unsupported by evidence. Plai_ntiff uses the term "hire" which is vague and 

conclusory considering one of the issues in this case is whether the parties formed an 

DEFENDANT'S RESPONSE TO PLAINTIFF'S PROPOSED FINDINGS OF FACT AND 
CONCLUSIONS OF LAW - 1 
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""' 

express contract. Additionally, Plaintiff cites to Stipulated Fact #3 as support for the 

statement that "Farm Supply hired the Plaintiff," but Stipulated Fact #3 does not support 

the conclusion that a contract was created. 

2. Plaintiff's proposed finding offact No. 6. This proposed finding offact 

is unsupported by e.vidence. The evidence presented in this case was not that Vertex had 

been hired merely to "review H2O's invoices for this job," rather, Vertex was retained to 
/ 

"conduct an investigation"ofthe claim, which included reviewing all charges and supporting 

documentation. (See Stipulated Ex. 2.) Furthermore, Plaintiff's proposed finding of fact 

No. 6 ignores the undisputed evidence that Vertex objected to Plaintiff's contractor markup 

rate on the 3501 invoice and that Plaintiff reduced the contractor markup rate in response 

to that objection. (See Stipulated Ex. 8 and 9.) 

3. Plaintiff's proposed finding of fact No. 13, 14, 15, and 17. These 

proposed findings of fact rely on improper expert evidence from Plaintiff. On January 27, 

2016 this Court entered an order granting Defendant's motion to exclude expert evidence 

from Plaintiff. Plaintiff's proposed findings numbers 13 and 14 rely on expert testimony 

from Mr. Bradley regarding Plaintiff's competition and their rates and this testimony violates 

the Court's January 27 order. Mr. Bradley also testified that Plaintiff had no competitors. 

(Trial Tr. P .36) 

4. Plaintiff's proposed finding of fact No. 21 and 24. This proposed 

finding of fact misstates the evidence presented at trial. §efendant disputed the amount 

of time spent on certain activities, the rate of certain equipment, excessive fuel surcharges, 

the ratio of subcontractor markups, and the appropriateness of billing for administrative 

tasks. (See Stipulated Ex. 24.)J 

DEFENDANT'S RESPONSE TO PLAINTIFF'S PROPOSED FINDINGS OF FACT AND 
CONCLUSIONS OF LAW - 2 
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5. Plaintiffs proposed finding offact No. 22. This proposed finding offact 

misstates the evidence presented at trial. Vertex was hired to "conduct an investigation" 

of the claim, which included reviewing all charges and supporting documentation. (See 

Stipulated Ex. 2.) 

6. Plaintiffs proposed finding offact No. 38. This proposed finding of fact 

misstates the evidence presented at trial. Mr. Miceli explained the· process he went 

through in allocating reasonable time for various project management tasks. When asked 

how he allocated time, he testified, "Based on my experience from having to do that myself 

and also from seeing multiple projects." (Trial Tr. 162:5-8.) He also testified that the total 

project management time was a factor he considered. (Trial Tr. 162:9-11.) 

Response to Proposed Conclusion of Law 

· · 1. Plaintiffs proposed conclusion of law No. 1. Plaintiffs proposed 

conclusion of law No. 1 contradicts Idaho law in that an agreement lacking a material term I Y~ 
does not create an express contract. The Idaho Supreme Court has held that price is ~,.. \)-" 

essential, material term to a contract and without it there can be no enforceable contract); 

Syringa Networks, LLC v. Idaho Dep't of Admin., 155 Idaho 55, 64, 305 P.3d 499, 508 \' '\ 

(2013); Silicon Int'/ Ore, LLC v. Monsanto Co., 155 Idaho 538, 547, 314 P.3d 593, 602 

(2013). An agreement lacking a material term does not create an enforceable contract. 

Maroun v. Wyre/ess Sys., 14f Idaho 604, 614, 111 P.3d 974, 984 (2005). 

Plaintiff contends that an express contract need not contain a price term and 

relies on a U.S. District Court decision for its only authority. See Jones v. Chapungu 

Safaris, No. 1 :11-cv-00027-BLW, 2013 U.S. Dist. LEXIS 157233 (D. Idaho Oct. 31, 2013). 

The Jones decision is inapposite to the case befpre this Court. As discussed in 

DEFENDANT'S RESPONSE TO PLAINTIFF'S PROPOSED FINDINGS OF FACT AND 
CONCLUSIONS OF LAW - 3 
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Defendant's Proposed Findings of Fact and Conclusions of Law, shortly after the Jones 

decision, the Idaho Supreme Court issued its controlling Syringa decision, finding price to 

be a material elemental 

2. Plaintiffs proposed conclusion of law No. 3. Plaintiffs proposed 

conclusion of law No. 3 incorporates Plaintiffs incorrect statement of Idaho law regarding 

whether price is an essential term, and therefore Defendant objects to this conclusion of 

law. Plaintiff is not entitled to recover under an express oral contract theory. 

Defendant further objects to Plaintiffs proposed conclusion of law No. 3 

because it relies on improper opinion evidence from Plaintiffs witness John Bradley. 

Plaintiff seeks recovery under a quantum meruit theory ·and Plaintiff concedes that it has 

the burden to prove "the customary rate of pay for such work in the community at the time 

the work was performed" (citing Baker v. Boren, 129 Idaho 885, 894, 934 P.2d 951, 960 

(Ct. App. 1997)). (Plf.'s Proposed Findings at 13.) However, this Court excluded Plaintiffs 

expert testimony in its January 27, 2016 order, and therefore, Plaintiff is unable to carry its 

burden to prove the customary rate of pay in the community. The only admissible evidence 

Plaintiff 'provided regarding its rates were the factors it considered in setting its rates. It 

could not offer any expert testimony on the subject and it offered us evidence of what other 

entities received for the services. Peavey v. Pel/andini, 97 Idaho 655, 660, 551 P. 26 610 

(1976). Accordingly, Plaintiff failed to prove the customary rate in the CR_mm'unity. 

. ~µ}-' y- \ 

DEFENDANT'S RESPONSE TO PLAINTIFF'S PROPOSED FINDINGS OF FACT AND 
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DATED this 16th day of March, 2016. 

CAREY PERKINS LLP 

sviJft7ic~.~i 
Attorneys for Defendant 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 16th day of March, 2016, I served a true 
and correct copy of the foregoing DEFENDANT'S OBJECTIONS TO PLAINTIFF'S 
PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW by delivering the same 
to each of the following, by the method indicated below, addressed as follows: 

Vaughn Fisher 
Nicholas A. Warden 
FISHER RAINEY HUDSON 
950 W. Bannock Street, Ste. 630 
Boise, Idaho 83702 
Telephone: (208) 345-7000 
Attorneys for Plaintiff 

[ ] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[X] Facsimile (208) 297-2689 

DEFENDANT'S RESPONSE TO PLAINTIFF'S PROPOSED FINDINGS OF FACT AND 
CONCLUSIONS OF LAW - 5 . 
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NO. ____ ...,,....._.,,.... __ _ 

FILED 83V A.M. ____ P.M·-----=------

MAR 3 0 2016 
CHRISTOPHER D. RICH, Clerk 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT fYi~i;,PRICE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 

H2O ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff, 

v. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

Appearances: 

For Plaintiff ("H2O"): 
For Defendant ("Farm Supply"): 

Case No. CV OC 1500236 

FINDINGS OF FACTS AND 
CONCLUSIONS 
OFLAW 

Vaughn Fisher, Esq. 
Hans Mitchell, Esq. 

This a case about an oil spill by Farm Supply, the successful clean-up of the spill by H2O, 

and a dispute about the contract between the parties and the reasonable cost of the work 

completed by H2O. 

On February 3, 2016 at 9:00 a.m. this matter came before the Court for trial on H2O's First 

Amended Complaint. Plaintiffs counsel stipulated that Plaintiff was trying the case on the First 

Count (Breach of Contract) and the Third Count (Quantum Meruit) of the First Amended 

Complaint only. The parties stipulated to certain facts, the Court heard testimony of witnesses 

and received certain exhibits into evidence. By agreement the parties submitted written Final 

Arguments/Proposed Findings of Fact and Conclusions of Law by March 9, 2016. Having fully 

considered the evidence presented at trial, and the arguments of counsel, the court makes the 

following findings of fact and conclusions oflaw pursuant to Rule 52(a). 

FINDINGS OF FACT AND CONCLUSIONS OF LAW - 1 
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· I. FINDINGS OF FACT 

The Fuel Spill 

1. On Saturday, July 12, 2014, at approximately 2:00 p.m., transported fuel spilled from a 

truck owned by Defendant Farm Supply Distributors ("Farm Supply") at a Maverick gas station 

in Boise, Idaho. Stipulated Fact 1. Shortly thereafter, Craig Willis, President and CEO of Farm 

Supply, received calls from local authorities in Boise informing him of the spill and advising 

him of his responsibility to dispatch a HAZMAT team to clean it up. Stipulated Fact 2. 

2. The Ada County Fire Department provided Mr. Willis the phone numbers for two 

different emergency response companies. He received no response when he dialed the first 

phone number. The second number that he called was H20 and the dispatcher that answered 

said that she would get a team dispatched. Trial 88:4-25; 90:1 -12 

3. Farm Supply hired the Plaintiff to clean up the spill. Stipulated Fact 3. Mr. Willis 

testified that he requested H20 to come out and clean up the spill. Trial 90: 13-16. 

4. H20 responded immediately and began conducting emergency remediation of the spill 

that same day. Stipulated Fact 4. They performed the requested cleanup and Mr. Willis 

thought that they did a "tremendous job". Trial 90: 17-21. H20 completed the initial response 

from July 12 through July 15, 2014. Exhibit 3. H20 completed the remaining work from July 

16 through August 4, 2014. Stipulated Fact 14 and Exhibit 10. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW - 2 
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Vertex disputes some of the rates charged on the two H2O invoices 

5. On July 18, 2014, H2O emailed invoice number x3501 ("First Invoice") and supporting 

documentation to Farm Supply. Stipulated Fact 7. The invoice contained charges for 

environmental remediation services performed by H2O from July 12 through July 15. Id. 

6. On July 30, 2014, a representative of Vertex, the company hired by Zurich (Farm 

Supply's insurer) to review H2O's invoices and supporting documents for this job, emailed 

H2O a spreadsheet objecting to certain charges contained in the First Invoice based on rates 

"recommended" by Vertex for such services. Stipulated Fact 12 and Exhibit 8. 

7. On August 11, 2014, H2O emailed invoice number x3741 ("Second Invoice") and 

supporting documentation to Farm Supply. Stipulated Fact 14. Invoice x3741 contained all 

remaining charges for environmental remediation services performed by H2O prior to 

completing the cleanup from July 16 through August 4, 2014. 

8. On or about August 27, 2014, Zurich sent a check to H2O on behalf of Farm Supply in 

the amount of $38,473.55. H2O received and cashed the check. Stipulated Fact 19. 

9. On October 23, 2014, Vertex provided a spreadsheet to H2O's counsel which was similar 

to the one provided on July 30, 2014, but now included "recommended" lower charges for the 

Second Invoice as well. Exhibit 17. 

10. The sum of the First Invoice ($30,987.24) and the Second Invoice ($14,480.96) is 

$45,828.19. Subtracting the payment ($38,473.55) leaves a remaining amount of $7,354.64 

which was disputed as unreasonable. These amounts are summarized on the first page of the 

attachment to Mr. Miceli's October 23, 2014 email to H2O's counsel. Exhibit 17. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW - 3 
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t 

Plaintiffs evidence regarding the rates it charged 

11. Mr. Bradley, the founder and CEO of H2O, testified that he began the company in 1996 

with a single vacuum truck and that it is now a nonhazardous, hazardous waste management 

business that performs emergency response, and transportation of hazardous and non-hazardous 

waste. Trial 29:7-20. Mr. Bradley explained that H2O has five bases of operation, located in 

Boise, Reno, Las Vegas, Salt Lake City and Chandler, Arizona and that their area of operation 

is a six hour circle from each base which forms a single geographic area. Trial 30: 5-18. The 

Boise base has been in existence for more than ten years. Trial 31: 4-8. 

12. He also explained the difference between scheduled work, for which H2O could plan 

their crews to staff it and perform in the future (Trial 3 2: 12-19) and emergency response, for 

which H2O must respond quickly to an accident or mishap (Trial 32: 20-25; 33: 1-9). H2O has 

differing rates for scheduled work and emergency response. Trial 33: 10-13. 

13. Mr. Bradley testified that he has been setting rates for H2O since 1996. Trial 34: 8-10. 

He also testified that H2O has real competitors and that in setting rates he looks at the industry 

with the understanding that if H2O's rates are overpriced H2O won't get work and if their rates 

are underpriced H2O will not be able to stay in business. Trial 34:13-25; 35:1-5. 

14. He further testified that he goes over the rates with his vice president and the office 

managers at each of the H2O bases and that they collectively establish the rates. In setting 

H2O's rates, they rely on their knowledge of the competition. Trial 37: 15-25; 38 1-8. 

15. In setting H2O's rates for 2014 they relied on rates from H2O's competitors. Trial 38: 

15-23. Mr. Bradley identified Clean Harbors, NRC, Petri Environmental, Steri Cycle and Pac 

West as non-Boise companies that offer competitive services in Boise and upon whose rates he 

FINDINGS OF FACT AND CONCLUSIONS OF LAW - 4 
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relies in setting the rates for H2O. Trial 51: 4-25; 52: 1-2. No evidence was presented regarding 

rates of other companies who provide competitive services to H2O in the Boise market. 

16. Mr. Bradley also testified that many factors go into setting H2O's rates, including the 

fact th8:t some of the equipment costs as much as $400,000. Trial 40: 8-22. Some of the 

equipment that H2O stages in Boise for emergency response includes roll-off equipment, vac 

and truck equipment, a DOT-approved truck for pumping of flammable liquids, lift-gated trucks 

that can: pick up drums, a boat that runs in four inches of water and could be used on the Snake 

River, an endless supply of drums and metal, and pallets upon pallets of Solid-a-Sorb to absorb 

spills. The staging of this equipment is necessary to reduce the response time, risk and cost. 

Trial 41: 23-25; 42: 1-25; 43: 1-6. 

17. Finally, Mr. Bradley testified that he set the rates for H2O for 2014 based on what his 

customers had customarily paid in the Boise market. Trial 5 6: 16-19. He also testified that the 

rates charged to Farm Supply were the same rates charged to emergency response clients 

without preexisting contracts with H2O. Trial 56: 20-25; 57 1-2. He also testified that in 2014 

other customers in the Boise market paid the rates charged to Farm Supply. Trial 57: 18-20. 

18. H2O normally charges for project management from the field and project management 

from the office. The administrative time may include coordinating and communicating with 

stakeholders and regulatory agencies. Trial 217: 15-25; 218: 1. 

19. He testified that the rates are set low enough to be competitive, but high enough to ensure 

his business remains profitable. Id. at 34: 16-25; 35: 1-5; 52: 9-16. 

Defense evidence regarding its objection to Plaintiff's rates 

20. Defendant does not dispute the scope of work or the quality of the work that was 

performed by H2O. Stipulated Fact 14; Exhibit 10; Trial 90; 17-21. 
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21. Defendant only disputes the rates for some of the services that were performed. Exhibit 

17. The only evidence Defendant presented at trial that H2O' s invoiced rates were too high was 

its consultant, Christopher Miceli. Trial 92: 9-14. 

22. Vertex and Mr. Miceli were first hired by the Defendant's insurance company, Zurich 

Insurance, in July 2014 to provide opinions regarding the reasonableness of the charges from 

H2O Environmental. Trial 170: 25; 171: 1-6. 

23. Mr. Miceli's colleague, Katie Johnsen, received the First Invoice on July 18, 2014 along 

with supporting documentation which allowed Vertex to verify that H2O performed the services 

for which it was billing. Trial 173: 18-25; 174: 1-16. Mr. Miceli testified that H2O was always 

forthcoming in providing Vertex with requested documents and that he did not find any 

occasion where H2O failed to perform any of the work they claimed in their invoices. Trial 

174: 17-23. 

24. On July 30, 2014, Vertex sent an email to H2O indicating that Vertex disputed the 

reasonableness of some rates H2O charged Farm Supply for its services. Trial 175: 14-20. 

Vertex provided H2O with a spreadsheet which specified the disputed rates. Trial 175: 20-25; 

176: 1 and Exhibit 8. 

25. Mr. Miceli testified that in July 2014, when the spreadsheet was created, he does not 

know whether its author, Katie Johnsen, looked at any rate sheets for the Boise area. Trial 179: 

2-6. He further testified that when the spreadsheet was first presented to H2O on July 30, 

2014, Vertex did not provide any information to H2O to explain why they recommended a 

lower rate than that being used by H2O. Trial 179: 14-21. 

26. Mr. Miceli testified that he was hired to be a testifying expert in this case around August 

of 2015. Trial 176: 18-22. After he was hired in August of2015 he created a second 
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spreadsheet which was first disclosed to H2O on September 9, 2015. The only difference 

between the July 30, 2014 spreadsheet and the September 9, 2015 spreadsheet was the addition 

of a column titled "Explanation". Trial 176: 4-13. Mr. Miceli testified that in creating his 

explanation column he relied entirely on documents and information that he procured in August 

2015. Trial 176: 14-22. 

27. Mr. Miceli testified that he understood that environmental remediation companies 

charge different rates for emergency response remediation versus scheduled work. Trial 179: 

24-25; 180 1-3. 

28. Mr. Miceli contested the rates of six different equipment charges found in the two H2O 

invoices: the Guzzler Vac Truck, 70 barrel vac tanker, power washer, crew truck, 120 barrel vac 

tanker and PPE (personal protective equipment). Trial 138: 24-25; 139: 1-9. 

29. Mr. Miceli contended that 28 and one-half of the hours H2O billed for project 

administration time were not reasonable. Trial 165: 2-5. 

The information Mr. Miceli relied on 

30. Mr. Miceli testified that he did not find many available rate sheets for Boise, Idaho other 

than those ofH2O. Trial 128: 6-10 

31. In contesting the reasonableness of H2O's invoiced rates, Mr. Miceli relied upon a rate 

sheet from Maxum Offshore Services in New Iberia, Louisiana. Trial 180: 4-8. He also 

testified that he does not know if the Maxum rate sheet he relied upon was applicable to 2014 

(!'rial 182: 6-8) and that he does not believe that Maxum provides its services in the Boise 

market (Trial 183: 1-7). 

32. Mr. Miceli also based some of his contentions on a rate sheet from a company called 

NWFF Environmental with offices in Philomath, Oregon and Grants Pass, Oregon. Trial 
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184: 21-25; 185: 1-2; 186:3-6. He also testified that he did not know where either city 

was or what distance they were from Boise. Trial 186: 19-25; 187: 1-11. 

33. Mr. Miceli also based his contentions regarding the reasonableness ofH2O's rate for 

PPE and crew truck on a rate sheet for a company called Olympus Technical Services in Boise, 

Idaho. Trial 188: 5-13. He did not know whether the Olympus rate for the crew truck was for 

a crew ti:u,ck with a lift gate but admitted the lift gate could affect the price. Trial 188: 14-20. 

He also testified the Olympus rate sheet was not for the year 2014 and was not for emergency 

remedial services. Trial 189: 3-15. 

34. Mr. Miceli based some of his contentions on a rate sheet for a company called BB&A 

located in Wilsonville, Oregon. Trial 191: 22-25. He testified that he did not know where 

Wilsonville, Oregon was, did not know what year the rate sheet was from and did not know 

whether it was for emergency response services. Trial 192: 1-3, 23-25; 193: 1-10. He went on 

to testify that he did not know what side of the Cascades Wilsonville is on. Trial 13 3: 3- 7. He 

also testified that he did not have any evidence that BB&A offered emergency response fuel 

' 
remediation services in Boise in July 2014. Trial 193: 11-15. 

35. Mr. Miceli also relied upon the rates for past bids that H2O submitted for a job in 

Henderson, Nevada. Trial 193: 16-25; 194: 1. He testified that these rates were from 2012 and 

2013 and they were bids for regularly scheduled work, not emergency response work. Trial 

195: 3-13. 

36. Mr. Miceli testified that there were 39 and one-half hours of project administrative time 

on the two H2O invoices. He took the position that some of the activities, such as organizing 

sub-contractor payments, managing vendor receipts, reviewing previous invoicing, reviewing 

employee time sheets and compiling data for the final invoicing were not remediation work. 
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Trial 159: 16-25; 160 1-9. Mr. Bradley testified that the project administration time was billed 

at $50 per hour, as opposed to $80 for project management in the field. Trial 208: 11-18. 

3 7. Mr. Miceli agreed that many of those hours were justified for such activities as 

corresponding with the highway district, Department of Environmental Quality, the sewer 

department and finalizing the scheduling coordinating tasks. Trial 160: 10-24. He also 

accepted that it was justifiable to charge for authoring a spill report and coordinating with the 

various governmental agencies, but he concluded that only four hours should have been spent 

doing so. Trial 161: 20-25; 162 1-8. After allocating four hours to the writing of the spill 

report, Mr. Miceli looked to total response technician time and relied on 15% of that number as 

a reasonable amount of time for the project manager to bill for project management time. Trial 

163: 22-25; 164: 1-14. 

38. Mr. Miceli provided no reason for his formula. He said that he relied on his experience 

in forming these conclusions. Trial 162: 5-8. He did not testify that he had experience in the 

Boise market or that his calculations were based upon what was customarily charged in the 

Boise market in 2014. 

The information Mr. Miceli did not rely on 

39. Mr. Miceli testified that he investigates hundreds of claims per year and that includes 

receiving invoices, proposals and rate sheets. Trial 196: 9-22. As a result he had access to rates 

from hundreds of projects in the United States in the year 2014. Trial 196: 23-25; 107: 1. He 

also testified that Vertex has project files for all of its active files and that he could have run a 

search by state. Trial 214: 23-25; 215 1-9. Instead of using the information available to him, 

he conducted an internet search. Trial 197: 2-5. 
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40. He was aware that H2O had bases in five locations, but he did not check to see if he had 

rate sheets from any other places that H2O had bases, such as Salt Lake City. Trial 197: 18-25. 

41. .Mr. Miceli testified that he was aware that a company called Clean Harbors performs 

emergency response cleanup throughout the whole country but that he did not endeavor to find 

out how much Clean Harbors charged in Boise for emergency response in the summer of 2014. 

Trial 190: 25; 191: 1-10. He also testified that he did not know why he did not rely on their 

rates. Trial 191: 11-21. 

4 2. Mr. Miceli testified that he had limited familiarity with Boise. Trial 12 4: 9-11. He 

relied upon Katie Pierce, a Vertex senior project manager, to help him formulate his 

contentions. Trial 126: 12-20. Ms. Pierce told Mr. Miceli that she had limited information 

because she did not have active projects in Boise, Idaho. Trial 127: 12-17. They did not 

discuss the inactive projects that she had worked on previously. Trial 127: 18-20. 

43. Mr. Miceli testified that, based on his review of "many" projects, most environmental 

companies do not charge for administrative project management time. However, he brought 

none of those projects to court to prove his contention and admitted that none of them were in 

the Boise area. Trail 204: 4-15; 208 2-10. 

CONCLUSIONS OF LAW 

1. Count One Breach of Contract 

Plaintiff has alleged that an express oral contract was formed and that, pursuant thereto, 

it is entitled to judgement for $7,354.64. "The inquiry by the trier of fact into an alleged oral 

agreement is three-fold: first, determining whether an agreement exists; second, interpreting the 

terms of the agreement; and third, construing the agreement for its intended legal effect." 
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Bischoff v. Quang-Watkins Properties, 113 Idaho 826, 828, 748 P.2d 410, 412 (1987). "The 

question of whether there was a sufficient meeting of the minds to form an express agreement is 

to be determined by the trier of fact." Id. ( citing Johnson v. Allied Stores Corp., 106 Idaho 363, 

679 P.2d 640 (1984)). 

In this case it is undisputed that on July 12, 2014, Craig Willis, President and CEO of 

Farm Supply, called H2O and hired it to clean up the spill. It is undisputed that H2O provided 

the services Farm Supply requested and cleaned up the spill. The Court therefore holds that an 

express oral agreement existed between the parties for environmental remediation services, and 

that the parties intended that agreement to be binding as to both of them. However, the Court 

also finds that the parties failed to supply a price term at the time they entered into the express 

oral contract. 

However, an express oral agreement need not contain a price term in order to be 

enforceable. "Generally, if a party partly performs an otherwise unenforceable contract, that 

performance 'may remove the uncertainty and establish that a contract is enforceable as a . 
bargain has been formed."' Von Jones v. Chapungu Safaris, No. 1:11-CV-00027-BLW, 2013 

WL 5876280, at *4 (D. Idaho Oct. 31, 2013) (citing Restatement (Second) Contracts § 34(2) 

(1981)). "That one of [the parties], with the knowledge and approval of the other, has begun 

performance is nearly always evidence that they regard the contract as consummated and intend 

to be bound thereby ... In this way, the indefiniteness may be cured, or at least reduced. The 

fair and just solution may then be the enforcement of promises rather than a decision that no 

contract exists ... When one party has fully performed, the argument that the contract is too 

indefinite usually will not be sustained." Id. ( citing Corbin on Contracts, § 4.1 at p. 542). 
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Here, H2O fully performed the agreed upon services and they did so with Farm Supply's 

full knowledge and approval. There was no evidence that Farm Supply requested H2O to cease 

working on the cleanup when the amounts of some of the charges were questioned. In cases such 

as this, Idaho courts will "supply the omitted price term, as permitted under Restatement 

(Second) of Contracts § 204 (1981)" Von Jones v. Chapungu Safaris, No. 1:11-CV-00027-

BLW, 2013 WL 5876280, at *4 (D. Idaho Oct. 31, 2013) (distinguishing cases involving full 

performance by one party to an agreement from other Idaho case law requiring agreement to a 

price term for an express agreement to be enforceable). Section 204 of the Restatement states 

"[w]hen the parties to a bargain sufficiently defined to be a contract have not agreed with respect 

to a term which is essential to a determination of their rights and duties, a term which is 

reasonable in the circumstances is supplied by the Court." Restatement (Second) Contracts § 

204. Because the Court finds by a preponderance of the evidence that an express oral contract 

was created and performed, this Court will supply a reasonable price term as set forth below. 

2. Count Three Quantum Meruit 

"The remedy of quantum meruit is based upon the principle that 'one who provides 

services should receive the compensation he or she deserves."' Baker v. Boren, 129 Idaho 885, 

894, 934 P.2d 951, 960 (1997) (citing Shacocass, Inc. v. Arrington Const. Co., 116 Idaho 460, 

464, 776 P.2d 469, 473 (Ct.App.1989). "It is used to compensate a person who has performed 

services at the request of another, and recovery is based on an implied-in-fact contract." Id. 

(citing Bischoff v. Quang-Watkins Properties, 113 Idaho 826, 829, 748 P.2d 410, 413 

(Ct.App.1987). "The measure for recovery required for a claim of quantum meruit is the 

reasonable value of services rendered .... " Id. (citing Peavey v. Pellandini, 97 Idaho 655,660, 

551 P.2d 610, 615 (1976). "This is an objective measure and is proven by evidence 
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demonstrating the nature of the work and the customary rate of pay for such work in the 

community at the time the work was performed." Id. 

Thus, "a plaintiff, to make a prima facie case, is required to prove performance and 

reasonable value, and that defenses available against such an action include showing that the 

services were not in fact furnished, and were not of value claimed - and that the measure of 

recovery is the actual value of services rendered." Peavey v. Pellandini, 97 Idaho 655, 661, 551 

P.2d 610, 616 (1976) (citing 66 Am.Jur.2d. Restitution and Implied Contracts, s. 89 at 1031). 

The Court finds that, by a preponderance of the evidence, Plaintiff has proven that it performed 

services for Defendant and the reasonable value thereof. 

3. The Reasonable Value of the Services 

Having determined the parties entered into an express oral contract for which this Court 

will provide a price term and that H2O is entitled to Quantum Meruit, the Court now turns to the 

reasonable value of the services provided, which is expressly found to be a reasonable price 

term. If the reasonable value of the services provided by H2O exceeds the amount it was paid, 

then it should be entitled to recover under both theories. 

H2O has provided evidence of the reasonableness of the rates it utilized in Boise in 2014, 

including the process by which they were created. H2O presented evidence of what factors went 

into the rates ( cost of equipment, overhead, training and insurance). H2O also provided evidence 

that its rates in Boise in 2014 were the same as its other bases in Arizona, Nevada and Utah, 

were based on H2O's past billing experience and were set while considering the rates of at least 

five companies that, while not based in Boise, provided competing services in Boise. 

H2O's CEO testified that the rates it charged Farm Supply in 2014 were the same rates 

that it charged other emergency response customers in the Boise market in 2014 and that its other 

FINDINGS OF FACT AND CONCLUSIONS OF LAW - 13 

r, 



000280

customers paid those rates. H2O has provided evidence of the reasonable rate customarily 

charged for emergency response services in the Boise market in 2014 and that evidence is 

consistent with the rates it charged Farm Supply. 

· In response, Farm Supply produced only the testimony of Mr. Miceli to refute H2O's 

claims regarding the reasonableness of the rates H2O charged in Boise in 2014. However, Mr. 

Miceli demonstrated absolutely no knowledge of the 2014 Boise market. He attempted to rely 

on rate sheets from companies based in locations with no proximity to Boise. For several 

companies, he did not know the location of the city from which they operated. He also used rate 

sheets from years other than 2014 and was uncertain in some cases whether he was using rates 

. that were emergency response or scheduled work. 

Further, Mr. Miceli admitted that he was aware of at least one company that provided 

emergency response services in Boise in 2014, Clean Harbors, but that he had no reason for not 

trying to get their rate sheet. He also failed to get rate sheets for the other cities where H2O had 

bases and failed to search the hundreds of files available to him from other Vertex jobs to try to 

locate rate sheets for Idaho or any of the other states where H2O has bases. 

Mr. Miceli's testimony was not probative and was not credible. 

Conclusion 

The Court finds for Plaintiff on Count One of its First Amended Complaint for breach of 

an express oral contract. In so doing, the Court finds that H2O has demonstrated by a 

preponderance of the evidence that the rates in its two invoices were reasonable rates for the 

Boise market for 2014. Farm Supply's failure to pay the total amount invoiced is a breach of the 

express oral contract. 
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The Court find for Plaintiff on Count Three of its First Amended Complaint for quantum 

meruit. In so doing, the Court finds that H2O has demonstrated by a preponderance of the 

evidence that the rates in its two invoices demonstrate the customary rate of pay for such work in 

the community at the time the work was performed. 

Plaintiff is therefore entitled to Judgment in the amount of $7,354.64. Counsel for 

Plaintiff is directed to prepare a Judgment consistent with these Findings of Fact and 

Conclusions of Law. 

Dated March ~ 0 , 2016 ~-h 
Senior Magistrate Judge 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the atl day of g;} O,X-(Y) 2016, I caused a true and 
correct copy of the foregoing FINDINGS OF FACT AN CONCL'iJSIONS OF LAW to be 
served upon the following individuals in the manner indicated below: 

· Hans A. Mitchell 
.Aubrey Lyon 
CAREY PERKINS LLP 
300 N. 6th St., Ste. 200 
PO Box 519 
Boise, Idaho 83701 

Counsel for Defendant 

Nicholas Warden 
Fisher Rainey Hudson 
950 W. Bannock Street, Ste. 630 
Boise, ID 83702 
F: 208-514-1900 
naw@frhtriallawyers.com 

Counsel for Plaintiff 
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NO . .......,.....,......,,.,~==-----
A.M. \ a~ FIL~-~-----

APR 1 9 2016 
CHRISTOPHER D. RICH, Clerk 

By DE:IRDRE PRICE 
DEPUTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 

H2O ENVIRONMENT AL, INC., an Idaho 
Corporation, 

Plaintiff, 

v. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

Case No. CV OC 1500236 

JUDGMENT 

JUDGMENT IS ENTERED AS FOLLOWS: 

Plaintiff is hereby awarded judgment against Defendant Fann Supply Distributors, Inc. in 

the principal sum of $7,354.64, plus pre-judgment interest at the rate of 5.125% per annum in the 

amount of $597.32, for a total judgment of $7,952.56 together with interest at the statutory rate 

from the date of entry of this Judgment to the date this Judgment is paid in full. 

DATED this ,Li day of + 'J,, , 2016. 

fai-rttttLJJ, 
Honorable Patricia Young 

JUDGMENT-I 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the ) O! day of · ._ , 20 I 6, I caused to be 
served a true copy of the foregoing JUDGMENT by the me od indicated below, and addressed 
to each of the following: 

Hans A. Mitchell 
Aubrey Lyon 
CAREY PERKINS LLP 
300 N. 6th St., Ste. 200 
PO Box 519 
Boise, Idaho 83701 
hamitchell@careyperkins.com 

Counsel for Defendant 

Nicholas Warden 
Fisher Rainey Hudson 
950 W. Bannock Street, Ste. 630 
Boise, ID 83702 
F: 208-514-1900 
naw@frhtriallawyers.com 

Counsel for Plaintiff 
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Vaughn Fisher, ISB No. 7624 
Nicholas A. Warden, ISB No. 9179 
FISHER RAINEY HUDSON 
950 W. Bannock St., Ste. 630 
Boise, ID 83702 
Email: vaughn@frhtriallawyers.com 
Email: naw@frhtriallawyers.com 
Telephone: (208) 345-7000 
Facsimile: (208) 514-1900 

Attorneys for Plaintiff 

NQ ___ "-7,~--::-,.rir-+-~~ 
FILED iJl.,,/' 

A.M. ____ P.M._..~r...-..-=-

MAY - 2 2016 
CHRISTOPHER D. RICH, Clerk 

By SANTIAGO BARRIOS 
DEl"UTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 

H2O ENVIRONMENT AL, INC., an Idaho 
Corporation, 

Plaintiff 

v. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

Case No. CV OC 1500236 

MOTION FOR COSTS AND ATTORNEY'S 
FEES 

COMES NOW, PlaintiffH2O Environmental, Inc. ("H2O"), pursuant to I.R.C.P. 54(d)(5), 

54(e)(l) and 54(e)(3) and Idaho Code §§ 12-120(3) and 12-121 and hereby submits this motion 

for costs and fees. This motion is supported by a Memorandum in Support of Motion for Costs 

and Attorney's Fees and the Affidavit of Vaughn Fisher in Support of Motion for Costs and 

Attorney's Fees filed concurrently herewith. 
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Dated this2 day of May, 2016. 

FISHER RAINEY HUDSON 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 2nd day of May 2016, I caused a true and correct copy of the 
foregoing MOTION FOR COSTS AND ATTORNEY'S FEES to be served upon the following 
individuals in the manner indicated below: 

Hans A. Mitchell 
Aubrey Lyon 
CAREY PERKINS LLP 
300 N. 6th St., Ste. 200 
PO Box 519 
Boise, Idaho 83701 

Counsel for Defendant 

( ) Via U.S. Mail 
( ,J--Via Facsimile 
( ) Via Overnight Mail 
00 Via Hand Delivery 
( ) Email 
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Vaughn Fisher, ISB No. 7624 
Nicholas A. Warden, ISB No. 9179 
FISHER RAINEY HUDSON 
950 W. Bannock St., Ste. 630 
Boise, ID 83 702 
Email: vaughn@frhtriallawyers.com 
Email: naw@frhtriallawyers.com 
Telephone: (208) 345-7000 
Facsimile: (208) 514-1900 

Attorneys for Plaintiff 

NO l'IL60 j/riO 
A.M.----1P.M,-~_....,.e,~-

MAY· 2 2011 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 

H2O ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff 

V. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

STATE OF IDAHO ) 
) ss 

County of Ada ) 

Case No. CV OC 1500236 

AFFIDAVIT OF VAUGHN FISHER IN 
SUPPORT OF MOTION FOR COSTS AND 
ATTORNEY'S FEES 

Vaughn Fisher, being first duly sworn deposes and says the following: 

1. I am one of t4e attorneys of record in this matter and I make this affidavit based 

upon my own personal knowledge and upon the business records of Fisher Rainey Hudson, which 

business records are made at or near the time of the events contained therein by ( or from 

information transmitted by) a person with knowledge of such events, which records are kept in the 

AFFIDAVIT OF VAUGHN FISHER IN SUPPORT OF MOTION FOR COSR!i-\1i°AI NA' 
ATTORNEY'S FEES-1 \Jl1l\,1 b 



000288

course of regularly conducted activity of Fisher Rainey Hudson, and which records are made by 

the regularly conducted activity and regular practice of Fisher Rainey Hudson. 

2. I am an attorney licensed to practice in Idaho and have been an active member of 

~e Idaho State Bar since April 3, 2007. I am also a member of the bar of Idaho's United State 

District and Bankruptcy Courts since September 29, 2011. Additionally, I am an active member 

ofldaho's Trial Lawyers Association and a recent recipient (2015) of the Idaho Business Review's 

Leaders in Law award and a past recipient (2009) of the Denise O'Donnell Day Pro Bono Award. 

3. I am also licensed to practice law in Georgia and have been a member of the 

Georgia Bar in good standing since May 31, 1995 (currently inactive). I am admitted to practice 

in the Georgia trial and appellate courts and the Federal Courts for the Northern District of Georgia. 

4. I received my undergraduate degree from Kent State University in 1991 and my 

J.D. from Thomas M. Cooley Law School in 1995. 

5. At our firm, I have an interstate litigation practice with a focus on commercial 

litigation and complex federal litigation, including civil rights cases. As the senior member of 

Fisher Rainey Hudson, I also help make decisions about the deployment of resources and case 

strategy. 

6. My current rate for litigation matters, similar to this matter, is between $235 and 

$350 per hour. For long-term clients such as H2O I use my historic hourly rate of $235 per hour, 

which is my rate in this case. When I first began practicing in Idaho, I assisted Howard Belodoff 

in the matter of Community House Inc. v. City of Boise, Case No. CV 05-283-S-CWD (D. Idaho 

2005). In that case the Honorable Candy W. Dale, United States Magistrate Judge found my then 

rate of$325 per hour to be reasonable as of March 25, 2014. Community House Inc. (Dkt. 447). 

AFFIDAVIT OF VAUGHN FISHER IN SUPPORT OF MOTION FOR COSTS AND 
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7. I also participate in setting the rates for other service providers in my firm. Based 

on prevailing market rates, the following rates are reasonable: 

a. Rebecca Rainey is a partner at Fisher Rainey Hudson and she received her JD from 

Baylor University. She has been practicing civil litigation in state and federal court 

since 2006. In this case she made a very small time contribution by helping to 

develop case strategy and her rate of $225 is reasonable and is the rate that is 

normally charged by her to H2O. 

b. Nicholas Warden is an associate attorney at Fisher Rainey Hudson and received his 

JD from University of California Davis. He has been practicing civil litigation in 

state and federal court since 2013. In this case he conducted most of the discovery 

and brief writing. He also helped prepare the. case for trial. His rate of $150 per 

hour is reasonable and is a rate below what is now charged to H2O for his time. 

c. Jennifer Hanway is a paralegal at Fisher Rainey Hudson and has five years of 

experience. While working full time for Fisher Rainey Hudson and Rainey Law 

Office she also attended law school in the evenings at Concordia University School 

of Law and graduated magna cum laude in December 2015. She sat for and passed 

the Idaho, February 2016 Bar Exam. Her rate of $120 per hour is reasonable and 

is below the rate the client would now be charged for her services. 

d. The $120 rate for experienced paralegal Renea Lund, and $90.00 per hour for two

year paralegal Steffanie Coy are also reasonable rates and are consistent with those 

rates actually charged to H2O. 

8. On January 8, 2015, a Complaint was filed before this Court seeking affirmative 

relief against Defendant Farm Supply Distributors for breach of contract. Plaintiffs first amended 

AFFIDAVIT OF VAUGHN FISHER IN SUPPORT OF MOTION FOR COSTS AND 
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complaint was filed on December 11, 2015 adding a claim for quantum meruit in addition to the 

original two claims. 

9. Trial was held before the Court on February 3, 2016, on the breach of contract and 

quantum meruit claims. The parties submitted written Final Arguments/Proposed Findings of fact 

and Conclusions of Law on March 9, 2016. 

10. This Court entered its Findings of Facts and Conclusions of Law in favor of 

PlaintiffH2O Environmental on both of its claims on March 30, 2016. 

11. The Plaintiff has incurred costs and attorney's fees in the continued prosecution of 

the case against Farm Supply Distributors. 

12. A breakdown of the costs and fees incurred by the Plaintiff in prosecuting the case 

against Farm Supply Distributors is attached as Exhibit A and are summarized as follows: 

_Attorney Fees 
Vaughn W. Fisher 
Rebecca A. Rainey 
Nicholas A. Warden 
Total 

Paralegal Fees 
Jennifer Hanway 
Renea Lund 
Steffanie Coy 
Total 

Costs as a Matter of Right 
Filing Fee- Complaint 
Service Fee- Complaint 
Costs of Reporting & Transcribing Depositions: 

Total 

Carol Ward and Craig Willis 
Steven King's 30(b)(6) Deposition 
Joe Wickenden's 30(b)(6) Deposition 
Chris Miceli 

Discretionary Costs 
Attorney Mileage to and from 30(b)(6) Deposition 
Conference Room Rental for 30(b)(6) Deposition 
Trial Transcript 
Total 

$27,683.00 
$ 720.00 
$ 18,660.00 
$47,063.00 

$ 3,228.00 
$ 1,920.00 
$ 1,192.50 
$ 6,340.50 

$ 166.00 
$ 36.00 

$ 638.15 
$ 216.51 
$ 111.57 
$ 357.30 
$ 1,525.53 

$ 266.05 
$ 150.00 
$ 579.38 
$ 995.43 

AFFIDAVIT OF VAUGHN FISHER IN SUPPORT OF MOTION FOR COSTS AND 
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Total Costs & Fees $ 55,924.46 

13. Attached hereto as Exhibit B are true and correct copies of invoices reflecting the 

costs and fees in this case. Charges which were deemed to be duplicate or administrative in 

function have been redacted from these invoices. 

14. Further your affiant sayeth naught. 

Datedthis2_dayofMay,201~~ 

Va · er 

SUBSCRJBED AND SWORN to before me this L day of May, 2016. 

STEFFANIE COY 
Notary Public 
State ot Idaho 

-~aM: R., Cv'-1 NOT PUBLiC FOR IbAHO 
Residing at: ....,_()Ji)"-'<...>.:I¾,"'-=-_____ _ 

My commission expires: ~uu-v<1L 11£, 'l&J-0 
I 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 2nd day of May 2016, I caused a true and correct copy of the 
foregoing AFFIDAVIT OF VAUGHN FISHER IN SUPPORT OF MOTION FOR COSTS 
AND ATTORNEY'S FEES to be served upon the following individuals in the manner indicated 
below: 

Hans A. Mitchell 
Aubrey Lyon 
CAREY PERKINS LLP 
300 N. 6th St., Ste. 200 
PO Box 519 
Boise, Idaho 83701 

Counsel for Defendant 

( ) Via U.S. Mail 
--1 

( Via Facsimile 
( 1 Via Overnight Mail 
()G) Via Hand Delivery 
( ) Email 

AFFIDAVIT OF VAUGHN FISHER IN SUPPORT OF MOTION FOR COSTS AND 
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Attorney's Fees 
Total Amount Total Amount 

Invoice Date Incurred Requested Notes 
11/10/2014 $ 282.00 $ 282.00 

1/20/2015 $ 630.00 $ 630.00 
2/10/2015 $ 261.00 $ 234.00 SRC Administrative Time Removed 

3/18/2015 $ 99.00 $ 81.00 SRC Administrative Time Removed 

4/14/2015 $ 285.00 $ 285.00 
5/13/2015 $ 1,022.50 $ 1,022.50 
6/10/2015 $ 649.00 $ 649.00 

7/8/2015 $ 1,870.00 $ 1,870.00 
8/6/2015 $ 4,184.00 $ 4,184.00 

9/17/2015 $ 3,390.50 $ 3,390.50 
10/15/2015 $ 1,473.50 $ 1,473.50 
11/16/2015 $ 3,014.00 $ 2,489.00 NAW Duplicate Attorney Time Removed 

12/18/2015 $ 3,762.00 $ 3,720.00 SRC Administrative Time Removed 

1/11/2016 $ 2,081.50 $ 2,072.50 SRC Administrative Time Removed 

2/12/2016 $ 14,453.00 $ 13,808.00 NAW Duplicate Attorney Time Removed 

3/9/2016 $ 9,017.50 $ 8,777.50 NAW Duplicate Attorney Time Removed 

4/11/2016 $ 4,927.00 $ 4,909.00 SRC Administrative Time Removed 

5/2/2016 $ 3,526.00 $ 3,526.00 
Total Fees $ 54,927.50 $ 53,403.50 
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I 

I 

I 

I 

Costs 
Invoice Date !Type of Cost Incurred 

1/20/2015 

8/6/2015 

9/17/2015 

2/12/2016 

Costs as a Matter of Right 

Filing Fee 

Service Fee 

Total 

Costs as a Matter of Right 
Carol Ward and Craig Willis Deposition 

Costs 

Discretionary Costs 

Mileage to and from 30(b)(6) Deposition 

Conference Room Rental for 30(b)(6) 

Deposition 

Total 

Costs as a Matter of Right 
Steve King Deposition Costs 

Joe Wickenden Deposition Costs 

Total 

Costs as a Matter of Right 
Chris Miceli Deposition Costs 

Discretionary Costs 
Trial Transcript 

Total 

Costs As A Matter of Right Requested 
Discretionary Costs Requested 
Total Costs Requested 

!Amount Incurred !Total 

$ 166.00 

$ 36.00 

$ 638.15 

$ 266.05 

$ 150.00 

$ 216.51 

$ 111.57 

$ 357.30 

$ 579.38 

$ 202.00 

$ 202.00 

$ 638.15 

$ 416.05 

$1,054.20 

$ 328.08 

$ 328.08 

$ 357.30 

$ 579.38 

$ 936.68 

$ 1,525.53 

$ 995.43 

$ 2,520.96 
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Invoice submitted to: 
H20 Environmental 
c/o John Bradley 
6679 S. Supply Way 
Boise, ID 83716 

November 10, 2014 

Invoice# 10947 

PaymentTerms:Net30 

Professional Services 

tt'ISHER I RAINEY I HUDS01~ 
910 W. Main St., Ste. 254 

Boise, Idaho 83702 
(208) 345-7000 

EIN: 45-4020090 

10/21/2014 VWF Review emails and invoices; Review Savre correspondence; Phone 
with ES about status of discussions with Zurich 

10/23/2014 VWF Email correspondence with Zurich insurance company; Email 
correspondence with client; Phone with E Savre 

10/24/2014 VWF Review email from insurer consultant Vertex and attached 
spreadsheet; email correspondence with Vertex 

10/27/2014 VWF Phone with insurance adjuster 

10/28/2014 VWF Phone with client; Email correspondence with Zurich insurance 
company 

For professional services rendered 

www.frhtriallawyers.com 

H20 (Farm Supply Distributors) 
FRH0043-VF 

Hrs/Rate Amount 

NO CHARGE 
235.00/hr 

0.40 94.00 
235.00/hr 

0.40 94.00 
235.00/hr 

0.20 47.00 
235.00/hr 

0.20 47.00 
235.00/hr 

1.20 $282.00 
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Invoice submitted to: 
H20 Environmental 
c/o John Bradley 
6679 S. Supply Way 
Boise, ID 83716 

January 20, 2015 

Invoice# 11014 

Payment Terms: Net 30 

Professional Services 

r"'ISHER I RAINEY I HUDSOl\J · 
910 W. Main St., Ste. 254 

Boise, Idaho 83702 
(208) 345-7000 

EIN: 45-4020090 

12/3/2014 NAW Drafted and revised demand letter. 

12/4/2014 VWF Edit and finalize demand 

12/11/2014 VWF Phone call from Zurich insurance 

12/29/2014 NAW Reviewed case file; drafted Complaint; revised Complaint. 

12/30/2014 NAW Researched venue; revised Complaint. 

For professional services rendered 

Additional Charges : 

1/8/2015 CMT Filing Fee 

1/12/2015 CMT Service Fee 

Total additional charges 

www.frhtriallawyers.com 

H20 (Farm Supply Distributors) 
FRH0043-VF 

Hrs/Rate 

0.80 
150.00/hr 

Amount 

120.00 

0.10 NO CHARGE 
235.00/hr 

0.10 NO CHARGE 
235.00/hr 

3.10 
150.00/hr 

0.30 
150.00/hr 

4.40 

Qty/Price 

1 
166.00 

1 
36.00 

465.00 

45.00 

$630.00 

166.00 

36.00 

$207.00 
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Invoice submitted to: 
H20 Environmental 
c/o John Bradley 
6679 S. Supply Way 
Boise, ID 83716 

February 10, 2015 

Invoice# 11061 

Payment Terms: Net 30 

Professional Services 

~'ISHER I RAINEY I HUDSO~ 
910 W. Main St., Ste. 254 

Boise, Idaho 83702 
(208) 345-7000 

EIN: 45-4020090 

1/5/2015 VWF Status report to client 

1/6/2015 NAW Revised complaint (VF edits). 

1/7/2015 JJH Finalize Complaint & draft summons 

NAW Reviewed Complaint. 

1/27/2015 NAW Tele. w/ opposing counsel. 

For professional services rendered 

www.frhtriallawyers.com 

H20 (Farm Supply Distributors) 
FRH0043-VF 

Hrs/Rate Amount 

0.10 NO CHARGE 
235.00/hr 

0.50 
150.00/hr 

0.70 
120.00/hr 

75.00 

84.00 

0.10 NO CHARGE 
150.00/hr 

0.50 
150.00/hr 

2.20 

75.00 

$261.00 
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I 

ISHER I RAINEY I HUDSO 
950 W. Bannock St., Ste. 630 

Boise, Idaho 83702 
(208) 345-7000 

Invoice submitted to: 
H2O Environmental 
c/o John Bradley 
6679 S. Supply Way 
Boise, ID 83716 

March 18, 2015 

Invoice# 11100 

Payment Terms: Net 30 

Professional Services 

EIN: 45-4020090 

2/3/2015 SRC Create Affidavit of Service for Wallowa County Sheriff 

2/5/2015 SRC Update pleadings file 

2/5/2015 VWF Review answer filed by Farm Supply 

2/5/2015 NAW Reviewed FSD Answer; mtng w/ VF to discuss defenses. 

For professional services rendered 

www.frhtriallawyers.com 

H2O (Farm Supply Distributors) 
FRH0043-VF 

Hrs/Rate 

0.30 
90.00/hr 

0.10 
90.00/hr 

0.10 

0.30 
150.00/hr 

1.00 

Amount 

27.00 

9.00 

NO CHARGE 

45.00 

$99.00 
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Invoice submitted to: 
H2O (Farm Supply Distributors) 

FRH0043-VF 

H2O Environmental 

c/o John Bradley 
6679 S. Supply Way 
Boise, ID 83716 

April 14, 2015 
Invoice# 11134 

Payment Terms: Net 30 

Professional Services 

3/5/2015 NAW Review of File 

3/5/2015 NAW Began drafting Memo ISO MSJ 

3/10/2015 NAW Email to Ed Savre seeking additional information re: contract formation. 

3/11/2015 NA W Email correspondence w/ Ed Savre re: formation of agreement w/ FSD; 
Reviewed write-up of Steven King. 

3/11/2015 NAW Reviewed red-lined invoice from Zurich received from Savre via email. 

3/18/2015 VWF Confer with NAW about. strategy & facts of the case 

For professional services rendered 

Hrs/Rate Amount 

0.40 NO CHARGE 
150.00/hr 

1.20 
150.00/hr 

0.20 
150.00/hr 

0.30 
150.00/hr 

0.20 
150.00/hr 

180.00 

30.00 

45.00 

30.00 

0.10 NO CHARGE 
235.00/hr 

2.40 $285.00 
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Invoice submitted to: 

H2O Environmental 
c/o John Bradley 
6679 S. Supply Way 
Boise, ID 83716 

May 13, 2015 
Invoice # 11211 

Payment Terms: Net 30 

Professional Services 

4/7/2015 NA W Mtng w/ VF to discuss scheduling conference. 

4/7/2015 VWF Confer with NAW about scheduling conference and possibility of filing 
summary judgment motion; 

4/8/2015 NA W Attended Scheduling Conference 

4/8/2015 NA W Reviewed offer of judgment; reviewed IRCP 58; mtng w/ VF to discuss 
results of research. 

4/8/2015 VWF Confer with NAW about scheduling conference & 30b6 deposition; 
Receive and review offer judgment 

4/13/2015 NA W Drafted and revised 30(b )(6) Notice of Depa. 

4/14/2015 VWF Review and edit 30b6 notice; confer with NAW about edits and 
objectives 

4/15/2015 SRC Finalize and send correspondence to opposing council 

4/15/2015 NAW Revised Notice of 30(b)(6) depo. 

H2O (Farm Supply Distributors) 
FRH0043-VF 

Hrs/Rate 

0.10 
225.00/hr 

0.20 
150.00/hr 

0.20 
235.00/hr 

0.50 
150.00/hr 

0.30 
150.00/hr 

0.20 
235.00/hr 

1.00 
150.00/hr 

0.30 
235.00/hr 

0.10 
90.00/hr 

0.30 
150.00/hr 

Amount 

22.50 

30.00 

NO CHARGE 

75.00 

45.00 

47.00 

150.00 

70.50 

9.00 

45.00 
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H2O Environmental 

4/15/2015 NAW Letter to opposing counsel re: 30(b)(6) notice of deposition 

4/16/2015 VWF Review offer of judgment and rules; Phone with client 

4/21/2015 NAW Tele. w/ opposing counsel regarding 30(b)(6) deposition. 

4/23/2015 RAR conference with Vaughn regarding 
-bad faith; 

4/23/2015 NAW Email corr. w/ opposing counsel. 

4/23/2015 NAW Legal Research re: permissible scope of 30(b)(6) notice. 

4/23/2015 VWF Draft emails to other side about deposition; Confer with NAW and RR 

4/24/2015 VWF Status memo to client 

4/25/2015 NAW Drafted and revised RFP. 

4/27/2015 JJH Edit, finalize and file discovery requests; draft and file notice of service 

4/28/2015 NAW Reviewed motion for protective order and attachments. 

For professional services rendered 

Page 2 

Hrs/Rate Amount 

0.20 30.00 
150.00/hr 

0.20 47.00 
235.00/hr 

0.40 60.00 
150.00/hr 

0.20 45.00 
225.00/hr 

0.30 45.00 
150.00/hr 

0.50 75.00 
150.00/hr 

0.30 70.50 
235.00/hr 

0.20 NO CHARGE 
235.00/hr 

0.50 75.00 
150.00/hr 

0.30 36.00 
120.00/hr 

0.30 45.00 
150.00/hr 

6.60 $1,022.50 
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Invoice submitted to: 
H2O Environmental 
c/o John Bradley 
6679 S. Supply Way 
Boise, ID 83716 

June 10, 2015 
Invoice# 11224 

Payment Terms: Net 30 

Professional Services 

5/8/2015 JJH Edit and send letter to Pollock 

5/8/2015 NAW Mtng w/ VF to discuss response to Mot for Protective Order. 

5/8/2015 NA W Drafted lttr in response to mot for protective order. 

5/8/2015 VWF Confer with NAw about 30b6 and motion for protective order 

5/11/2015 SRC Update discovery file 

5/11/2015 VWF Review new discovery 

5/28/2015 NA W Lttr to Pollack re: 30(b )(6) depo. 

5/28/2015 VWF Confer with NAW about moving case forward 

5/29/2015 SRC Finalize Notice of Deposition and Letter to Opposing Counsel; file 
Notice 

5/29/2015 VWF Review letter to opposing counsel; Confer with NAW 

6/1/2015 SRC Research to find court reporter in Enterprise, OR 

H2O (Farm Supply Distributors) 
FRH0043-VF 

Hrs/Rate 

0.20 
120.00/hr 

0.30 
150.00/hr 

0.50 
150.00/hr 

0.30 
235.00/hr 

0.25 
90.00/hr 

1.00 
235.00/hr 

0.70 
150.00/hr 

0.10 
235.00/hr 

0.60 
90.00/hr 

0.10 
235.00/hr 

0.20 
90.00/hr 

Amount 

24.00 

45.00 

75.00 

70.50 

22.50 

235.00 

105.00 

NO CHARGE 

54.00 

NO CHARGE 

18.00 
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Hours Amount 

For professional services rendered 4.25 $649.00 
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Invoice submitted to: 
H2O (Farm Supply Distributors) 

FRH0043-VF 

H2O Environmental 
c/o John Bradley 
6679 S. Supply Way 
Boise, ID 83716 

July 8, 2015 
Invoice# 11301 

Payment Terms: Net 30 

Professional Services 

6/10/2015 SRC Research conference rooms in Enterprise, OR for deposition of FSD 

6/12/2015 NAW Email correspondence w/ opposing counsel. 

6/15/2015 SRC Reserve conference room for deposition; Amend Notice of Deposition; 
Contact Court Reporter 

6/17/2015 JJH Prepare responses to RFAs, finalize, and file 

6/17/2015 NAW Scheduling Conference 

6/17/2015 NAW Drafted response to Dfdt's 1st set of discovery. 

6/17/2015 NAW Email to client; 

6/17/2015 NAW Revised responses to RFAs (VF and client edits). 

6/17/2015 VWF Confer with NAW; Review draft discovery; Email to client regarding trial 
date 

6/22/2015 SRC Calendar Order Setting Jury Trial 

6/23/2015 SRC Amend Notice of Deposition; Contact court reporter 

Hrs/Rate Amount 

0.30 NO CHARGE 
90.00/hr 

0.30 
150.00/hr 

45.00 

0.70 NO CHARGE 
90.00/hr 

1.20 144.00 
120.00/hr 

0.90 135.00 
150.00/hr 

1.50 225.00 
150.00/hr 

0.70 105.00 
150.00/hr 

1.00 150.00 
150.00/hr 

0.40 94.00 
235.00/hr 

0.17 NO CHARGE 
90.00/hr 

0.20 NO CHARGE 
90.00/hr 
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H2O Environmental 

6/26/2015 SRC Prepare draft for discovery responses 

6/26/2015 JJH Review discovery requests and begin drafting responses; provide draft 
to NAW for review 

6/27/2015 NAW Reviewed and revised discovery responses. 

6/27/2015 NAW Tele. w/ Steven King 

6/29/2015 JJH Edits to discovery responses 

6/30/2015 JJH Finalize discovery responses and file. 

6/30/2015 NA W Finalized discovery responses 

For professional services rendered 

Hrs/Rate 

0.30 
90.00/hr 

2.60 
120.00/hr 

1.50 
150.00/hr 

0.80 
150.00/hr 

0.70 
120.00/hr 

1.20 
120.00/hr 

0.40 
150.00/hr 

14.87 

Page 2 

Amount 

27.00 

312.00 

225.00 

120.00 

84.00 

144.00 

60.00 

$1,870.00 
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Invoice submitted to: 
H2O Environmental 
c/o John Bradley 
6679 S. Supply Way 
Boise, ID 83716 

August 6, 2015 
Invoice # 11330 

Payment Terms: Net 30 

Professional Services 

7/7/2015 NAW Mtng w/VF to Preparation and assembly of for 30(b)(6) depo. 

7/7/2015 NAW Prepped for 30(b)(6) depo. 

7/7/2015 VWF Confer with NAW about deposition preparation 

7/8/2015 NAW Travel to and from 30(b)(6) depo. 

7/8/2015 NAW Conducted 30(b)(6) depo. 

7/9/2015 VWF Status 

7/20/2015 NAW Tele. w/ Steve King 

7/27/2015 SRC Finalize Plaintiffs response to Defendant's MSJ 

7/27/2015 RAR conference with Nick &~otion for summary 
judgment and strategy~; 

7/27/2015 NAW Legal Research re: ratification of contract terms. 

7/27/2015 NAW Drafted Memo IOT MSJ 

H2O (Farm Supply Distributors) 
FRH0043-VF 

Hrs/Rate Amount 

0.70 105.00 
150.00/hr 

1.20 180.00 
150.00/hr 

0.60 141.00 
235.00/hr 

8.00 1,200.00 
150.00/hr 

2.70 405.00 
150.00/hr 

0.10 23.50 
235.00/hr 

0.30 45.00 
150.00/hr 

1.00 90.00 
90.00/hr 

0.30 67.50 
225.00/hr 

1.10 165.00 
150.00/hr 

3.00 450.00 
150.00/hr 
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H2O Environmental 

7/27/2015 NAW Drafted Affs of Bradley and King. 

7/27/2015 NAW Revised Memo IOT MSJ 0,/F edits). 

7/27/2015 VWF Conferw/ RR 

7/28/2015 SRC Finalize affidavits and pleadings 

7/28/2015 VWF Review and edit memo in opposition to summary judgment; Review and 
edit memo in support of amending complaint; Confer with NAW: Finalize 
all pleadings and prepare for filing 

7/28/2015 NAW Drafted Motion to Amend. 

7/28/2015 NAW Drafted proposed amended complaint. 

7/28/2015 NA W Drafted Memo ISO mot to amend. 

7/28/2015 NAW Revised pleadings. 

7/30/2015 SRC Update discovery file 

7/30/2015 VWF Review deposition email fro~ 30b6 topics; 
Confer with NAW; Research~ 

For professional services rendered 

Additional Charges : 

7/8/2015 CMT Mileage to and from 30(b)(6) deposition (462.7 miles at IRS standard 
mileage rate of $0.575/mile) 

7/10/2015 CMT Cost to rent conference room for 30(b)(6) deposition 

7/24/2015 CMT Deposition Costs for Carol Ward, Craig Willis 
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Hrs/Rate Amount 

0.90 135.00 
150.00/hr 

0.90 135.00 
150.00/hr 

0.30 70.50 
235.00/hr 

1.90 171.00 
90.00/hr 

1.30 305.50 
235.00/hr 

0.30 45.00 
150.00/hr 

0.50 75.00 
150.00/hr 

1.20 180.00 
150.00/hr 

0.30 45.00 
150.00/hr 

0.10 9.00 
90.00/hr 

0.60 141.00 
235.00/hr 

27.30 $4,184.00 

Qty/Price 

1 266.05 
266.05 

1 150.00 
150.00 

1 638.15 
638.15 
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Total additional charges $1,078.20 

Total amount of this bill $5,262.20 
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Invoice submitted to: 
H2O Environmental 
c/o John Bradley 
6679 S. Supply Way 
Boise, ID 83716 

September 17, 2015 
Invoice# 11415 

Payment Terms: Net 30 

Professional Services 

H2O (Farm Supply Distributors) 
FRH0043-VF 

Amount 

8/5/2015 NAW Drafted and revised supplemental responses to Interrogatories 5 and 6 .. 

Hrs/Rate 

1.00 
150.00/hr 

150.00 

8/6/2015 SRC Finalize supplemental responses 

8/6/2015 VWF Email correspondence regarding client depositions 

817/2015 SRC Prepare documents for attorney's hearing 

817/2015 NA W Call to Steven King 

8/7/2015 NAW Tele. w/ Steven King. 

817/2015 NAW Email to opposing counsel re: 30(b)(6) designees. 

8/10/2015 NAW Tele. w/ Joe Wickenden. 

8/10/2015 NAW Hearing on Motion for Summary Judgment. 

8/10/2015 NAW Drafted proposed order denying Dfdt's MSJ. 

8/10/2015 VWF Phone with client about 30b6 deposition; Prepare for and attend 
summary judgment argument 

0.50 
90.00/hr 

45.00 

0.10 NO CHARGE 
235.00/hr 

0.30 27.00 
90.00/hr 

0.20 30.00 
150.00/hr 

0.70 105.00 
150.00/hr 

0.20 30.00 
150.00/hr 

0.30 45.00 
150.00/hr 

0.60 NO CHARGE 
150.00/hr 

0.20 30.00 
150.00/hr 

3.00 705.00 
235.00/hr 
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H2O Environmental 

8/14/2015 VWF Email correspondence regarding mediation 

8/17/2015 NAW Reviewed case file; prepared packet for Steven King. 

8/17/2015 NAW Prepared Steven King for deposition. 

8/17/2015 NAW Prepared Joe Wickenden for deposition. 

8/17/2015 NAW Defended 30(b)(6) deposition of Joe Wickenden and Steven King. 

8/17/2015 VWF Confer with opposing counsel (AL); Confer with NAW about mediation 
and possibility for resolution 

8/18/2015 SRC Finalize proposed Order Denying Defendant's MSJ 

8/18/2015 VWF Final edits to order denying summary judgment 

8/19/2015 VWF Phone with JB 

8/19/2015 VWF Phone with ED; Confer with NAW regarding trial preparation 

8/20/2015 NAW Research for motion in limine. 

8/20/2015 VWF Two phone calls with KD about his client FSD, the history of the bad 
faith claim and possible ways to settle the case 

8/24/2015 NAW Researched doctrine of quasi-estoppel. 

8/24/2015 NAW Drafted and revised Motion in Limine. 

8/24/2015 VWF Phone with opposing counsel re: settlement offer; Confer with NAW re: 
same 

8/24/2015 VWF Review and edit motion in limine; Confer with NAW re: case status and 
resolution possibility 

8/25/2015 SRC Finalize Motion in Limine; draft and finalize Affidavit of NAW 

Page 2 

Hrs/Rate Amount 

0.20 47.00 
235.00/hr 

0.50 75.00 
150.00/hr 

0.80 120.00 
150.00/hr 

0.40 60.00 
150.00/hr 

4.20 630.00 
150.00/hr 

0.30 NO CHARGE 
235.00/hr 

0.20 
90.00/hr 

18.00 

0.10 NO CHARGE 
235.00/hr 

0.10 NO CHARGE 
235.00/hr 

0.40 NO CHARGE 
235.00/hr 

1.20 
150.00/hr 

~ 0.50 
235.00/hr 

1.00 
150.00/hr 

1.80 
150.00/hr 

180.00 

117.50 

150.00 

270.00 

0.20 NO CHARGE 
235.00/hr 

0.20 
235.00/hr 

1.60 
90.00/hr 

47.00 

144.00 



000313

H2O Environmental 

8/25/2015 JJH Assist SC with edits to motion in limine; review and edit motion and 
affidavit 

8/27/2015 SRC Call to clerk regarding hearing date 

8/28/2015 RAR -te. 

8/28/2015 VWF Confer w/ RR 

8/31/2015 JJH Edits to notice of hearing and motion to shorten time and proposed 
order; finalize and file all; phone call with clerk regarding motion to 
shorten time 

8/31/2015 NAW Drafted motions to shorten time; drafted proposed order; drafted 
notices of hearing; revised all. 

For professional services rendered 

Additional Charges : 

8/21/2015 CMT Transcript of Steven King's 30(b)(6) deposition 

CMT Transcript of Joe Wickenden's 30(b)(6) deposition 

Total additional charges 

Total amount of this bill 

Hrs/Rate 

0.60 
120.00/hr 

Page 3 

Amount 

72.00 

0.10 NO CHARGE 
90.00/hr 

0.20 
225.00/hr 

0.20 
235.00/hr 

0.80 
120.00/hr 

0.70 
150.00/hr 

23.40 

1 
216.51 

1 
111.57 

45.00 

47.00 

96.00 

105.00 

$3,390.50 

216.51 

111.57 

$352.08 

$3,742.58 
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Invoice submitted to: 
H2O Environmental 
c/o John Bradley 
6679 S. Supply Way 
Boise, ID 83716 

October 15, 2015 
Invoice# 11445 

Payment Terms: Net 30 

Professional Services 

9/1/2015 VWF Confer with ES; Direct staff regarding scheduling of mediation and 
response to Court 

9/2/2015 NAW Tele. w/ Aubrey Lyon re: mediation. 

9/2/2015 NAW Mtng w/ VF to discuss mediation. 

9/4/2015 VWF Confer with NAW about mediation format, schedule and mediator 

9/8/2015 VWF Emails with court; Confer with NAW; Phone with client; Emails with 
opposing counsel; Phone with JB re: case status; Email with the court 

9/8/2015 VWF Email to court re: mediation 

9/8/2015 VWF Phone with attorney for FSD (KD); Email from court regarding hearing 
on the case; Email to opposing counsel about which mediator to use; 
Settlement email with opposing counsel 

9/9/2015 VWF Email to and from opposing counsel about settlement issues; Email 
regarding mediation schedule 

9/9/2015 VWF Email from opposing counsel regarding potential resolution 

9/9/2015 VWF Review expert witness disclosure; Confer with NAW 

H2O (Farm Supply Distributors) 
FRH0043-VF 

Hrs/Rate 

0.10 
235.00/hr 

0.20 
150.00/hr 

Amount 

23.50 · 

30.00 

0.10 NO CHARGE 
150.00/hr 

0.20 NO CHARGE 
235.00/hr 

0.70 
235.00/hr 

164.50 

0.20 NO CHARGE 
235.00/hr 

1.00 
235.00/hr 

0.80 
235.00/hr 

0.20 
235.00/hr 

0.40 
235.00/hr 

235.00 

188.00 

47.00 

94.00 
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H20 Environmental 

9/9/2015 NAW Reviewed expert disclosure. 

9/15/2015 VWF Emails re: mediation schedule 

9/23/2015 VWF Detailed status memo to client regarding case status and settlement 
discussions 

9/29/2015 RAR conference with VF regarding 

9/29/2015 VWF Email correspondence with client regarding next move and mediation 
schedule; Respond to questions about settlement posture; confer w/ 
RAR 

For professional services rendered 

Hrs/Rate 

0.40 
150.00/hr 

Page 2 

Amount 

60.00 

0.10 NO CHARGE 
235.00/hr 

1.80 
235.00/hr 

0.30 
225.00/hr 

0.60 
235.00/hr 

7.10 

423.00 

67.50 

141.00 

$1,473.50 
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Invoice submitted to: 
H2O Environmental 
c/o John Bradley 
6679 S. Supply Way 
Boise, ID 83716 

November 16, 2015 
Invoice # 11497 

Payment Terms: Net 30 

Professional Services 

10/6/2015 VWF Emails re: mediation schedule 

10/16/2015 SRC Prepare mediation binders 

10/16/2015 VWF 

10/20/2015 VWF Voice message for mediator; Confer with NAW about mediation 
preparation; Email with client 

10/21/2015 VWF Prepare for and attend mediation 

10/21/2015 NAW Mediation 

10/26/2015 NAW Scheduled status conference. 

10/28/2015 VWF Correspond with NAW re: status conference and hearing 

10/28/2015 NAW Tele. w/ Judge's clerk; email to VF re: preparation for hearing. 

10/29/2015 JJH Draft and file notice of hearing 

For professional services rendered 

H2O (Farm Supply Distributors) 
FRH0043-VF 

Hrs/Rate Amount 

0.20 47.00 
235.00/hr 

0.80 72.00 
90.00/hr 

3.20 752.00 
235.00/hr 

0.30 70.50 
235.00/hr 

6.00 1,410.00 
235.00/hr 

3.50 -150.00/hr 

0.30 45.00 
150.00/hr 

0.10 23.50 
235.00/hr 

0.30 45.00 
150.00/hr 

0.20 24.00 
120.00/hr 

14.90 $3,014.00 
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Invoice submitted to: 
H2O Environmental 
c/o John Bradley 
6679 S. Supply Way 
Boise, ID 83716 

December 18, 2015 
Invoice # 11542 

Payment Terms: Net 30 

Professional Services 

11/10/2015 JJH Call court re: hearing; draft notice of hearing; finalize and file affidavit, 
motion and notice 

11/10/2015 SRC Send out correspondence 

11/10/2015 VWF Motion to file supplemental affidavit; Draft supplemental affidavit with 
exhibits; Offer of judgment research; Letter to opposing counsel re: 
same 

11/16/2015 NAW Legal Research re: 

11/16/2015 NAW Legal Research re: 

11/16/2015 NAW Review of File for Motion in Limine Response 

11/16/2015 NAW Began drafting Response to Mot in Lim 

11/16/2015 VWF Confer with NAWabout response to motion in limine 

11/17/2015 SRC Finalize response in opposition to motion in limine 

11/17/2015 NAW Drafted opposition to 1st Mot in Lim 

H2O (Farm Supply Distributors) 
FRH0043-VF 

Hrs/Rate Amount 

0.70 84.00 
120.00/hr 

0.10 NO CHARGE 
90.00/hr 

2.30 540.50 
235.00/hr 

1.20 180.00 
150.00/hr 

1.40 210.00 
150.00/hr 

1.00 150.00 
150.00/hr 

1.70 255.00 
150.00/hr 

0.20 47.00 
235.00/hr 

0.90 81.00 
90.00/hr 

2.70 405.00 
150.00/hr 
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H2O Environmental 

11/17/2015 NAW Revised Opposition to 1st Mot in Lim 

11/17/2015 NAW Drafted and revised Aff of NAW IOT 1st Mot in Lim; prepared Exhibits 

11/17/2015 VWF Review opposing motion in limine & our response; Confer with NAW 
and edit response 

11/18/2015 SRC UpdatE;l pleadings file 

11/20/2015 VWF Reply brief regarding our motion in limine 

11/24/2015 NAW Drafted Order granting leave to amend 

11/24/2015 VWF Prepare for and attend hearing on motions in limine and motion to 
amend complaint to add claim; 

11/30/2015 RAL Drafted EM to Judge Young's clerk attaching two proposed Orders and 
prepared same for hand delivery to Court. 

11/30/2015 VWF Review opposing counsel's draft orders; Edit draft order granting leave 
to amend complaint; Draft our proposed orders on motions in limine; 
Confer with staff re: delivery of draft orders 

12/4/2015 SRC Draft stipulation 

For professional services rendered 

Additional Charges : 

Page 2 

Hrs/Rate Amount 

1.00 150.00 
150.00/hr 

0.50 75.00 
150.00/hr 

0.80 188.00 
235.00/hr 

0.20 18.00 
90.00/hr 

1.30 305.50 
235.00/hr 

0.20 30.00 
150.00/hr 

2.50 587.50 
235.00/hr 

0.30 36.00 
120.00/hr 

1.30 305.50 
235.00/hr 

0.80 72.00 
90.00/hr 

21.50 $3,762.00 
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Invoice submitted to: 
H2O Environmental 
c/o John Bradley 
6679 S. Supply Way 
Boise, ID 83716 

January 11, 2016 
Invoice # 11572 

Payment Terms: Net 30 

Professional Services 

12/9/2015 NAW Revised 1st amended complaint. 

12/9/2015 NA W Reviewed Motion to Exclude Expert Disclosure 

H2O (Farm Supply Distributors) 
FRH0043-VF 

Hrs/Rate Amount 

0.30 45.00 
150.00/hr 

0.30 45.00 
150.00/hr 

12/9/2015 VWF Receive and review orders; Receive and review motion to prevent expert 0.30 70.50 
testimony 235.00/hr 

12/15/2015 VWF Email with client about trial and rebuttal testimony 0.20 47.00 
235.00/hr 

12/16/2015 NAW Drafted and revised rule 26 rebuttal disclosure for John Bradley. 1.20 180.00 
150.00/hr 

12/16/2015 NAW Reviewed Micelli opinion; reviewed depo testimony of Joe Wickenden. 0.60 90.00 
150.00/hr 

12/17/2015 VWF Email correspondence with client about 0.20 47.00 
235.00/hr 

12/18/2015 VWF Review draft disclosure for Bradley testimony; Review Meceli disclosure; 0.50 117.50 
Confer with NAW about edits 235.00/hr 

12/21/2015 NAW Tele. w/ John Bradley re: expert disclosure. 0.50 75.00 
150.00/hr 

12/21/2015 VWF Phone with John Bradley 0.40 94.00 
235.00/hr 

12/29/2015 NAW Revised Bradley Rebuttal disclosure (VF edits) 1.60 240.00 
150.00/hr 
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H2O Environmental 

12/29/2015 NAW Mtng w/ VF to discuss 

12/29/2015 VWF Review expert witness disclosure of rebuttal to FSD opinions; Confer with 
NAW several times re: 

12/30/2015 VWF Respond to motion to exclude experts 

12/31/2015 VWF Review draft disclosures; Email to JB; Final edits to disclosures; 
Research Rule 26; Draft supplemental discovery responses 

For professional services rendered 

Hrs/Rate 

0.70 
150.00/hr 

Page 2 

Amount 

105.00 

235.00 

1.60 376.00 
235.00/hr 

1.30 305.50 
235.00/hr 

10.80 $2,081.50 
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Invoice submitted to: 
H2O Environmental 
c/o John Bradley 
6679 S. Supply Way 
Boise, ID 83716 

February 12, 2016 
Invoice# 11618 

Payment Terms: Net 30 

Professional Services 

1/4/2016 VWF Review client comments on defendant expert disclosure 

1/6/2016 VWF Prepare for and attened hearing on motion to reconsider decision re: 
expert testimony 

1/6/2016 VWF Confer with NAW about trial strategy 

1/6/2016 NAW Conferw/VF 

1/8/2016 VWF Confer with NAW about exhibits and witnesses (trial prep) 

1/8/2016 NAW Conferw/VF 

1/11/2016 NAW Prepped witness list. 

1/11/2016 NA W Compiled trial exhibits. 

1/11/2016 NAW Mtng w/ RL re: exhibit list. 

1/12/2016 RAL Pulled and identified exhibits for trial exhibit notebook. 

1/13/2016 RAL Additional work on Trial Exhibit List - locating Bates numbered 
documents to reference against exhibit documents. 

H2O (Farm Supply Distributors) 
FRH0043-VF 

Hrs/Rate Amount 

0.30 70.50 
235.00/hr 

1.50 352.50 
235.00/hr 

0.30 70.50 
235.00/hr 

0.30 45.00 
150.00/hr 

0.30 70.50 
235.00/hr 

0.30 45.00 
150.00/hr 

0.60 90.00 
150.00/hr 

2.00 300.00 
150.00/hr 

0.30 45.00 
150.00/hr 

2.10 252.00 
120.00/hr 

0.90 108.00 
120.00/hr 
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H20 Environmental 

1/15/2016 RAL Strategy meeting with attorneys regarding exhibit and witness list for 
trial 

1/15/2016 RAL Pulled documents for VF trial prep and labeled exhibits. 

1/15/2016 SRC Create exhibit trial binder 

1/15/2016 RAL Finalized exhibit selection, assembled and labeled exhibits, scanned 
documents into system for trial Preparation and assembly of and 
assembled trial notebooks. Also revised Exhibit List pleading. 

1/15/2016 NAW Mtng w/VF and RL to prep for trial. 

1/15/2016 VWF Meeting with RL and NAW re: trial prep, documents, binders, witness, 
etc. 

1/18/2016 NAW Tele. w/ potential witness Steve King 

1/18/2016 NAW Tele. w/ potential witness Joe Wickenden. 

1/18/2016 NAW Mtng w/ VF to discuss trial witnesses. 

1/18/2016 NAW Email to VF and RL re: Steven King subpoena. 

1/18/2016 VWF Confer with NAW; Trial prep 

1/18/2016 VWF Review deposition of Steve King (former employee and project 
manager); Continue trial prep (including direct of King if used); make 
notes about whether to use King and strengths and weaknesses of his 
testimony -

1/19/2016 RAL Worked on and revised Trial Exhibit List 

1/19/2016 RAR 

1/19/2016 NA W Mtng w/ VF to discuss 

1/19/2016 NAW Preparation of trial exhibits 

Hrs/Rate 

0.80 
120.00/hr 

0.50 
120.00/hr 

0.80 
90.00/hr 

2.30 
120.00/hr 

0.80 
150.00/hr 

0.80 
235.00/hr 

0.20 
150.00/hr 

0.20 
150.00/hr 

0.30 
150.00/hr 

0.20 
150.00/hr 

0.30 
235.00/hr 

1.00 
235.00/hr 

0.30 
120.00/hr 

0.20 
225.00/hr 

0.60 
150.00/hr 

0.50 
150.00/hr 

Page 2 

Amount 

96.00 

60.00 

72.00 

276.00 

120.00 

188.00 

30.00 

30.00 

45.00 

30.00 

70.50 

235.00 

36.00 

45.00 

90.00 

75.00 
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H2O Environmental 

1/19/2016 NAW Identified discrepancies btw Miceli table and Miceli disclosure 

1/19/2016 NAW Revised witness list and exhibit list. 

1/19/2016 VWF Review 30b6 depositions of defendant (Ward and Willis); Make notes 
regarding each; Continue trial preparationn 

1/19/2016 VWF 

1/19/2016 VWF Phone with client 

1/19/2016 VWF Conferw/ RAR 

1/20/2016 RAL Telephone call to court reporter. Revised exhibit stickers per court 
instruction. 

1/20/2016 RAL Finalized exhibit binders and corresponding pleading, Emailed exhibits 
to Clerk, Scanned exhibits. 

1/20/2016 SRC Edits to exhibit binders 

1/20/2016 NAW Prepped for pre-trial conference. 

1/20/2016 NAW Travel to and from pre-trial conference. 

1/20/2016 NAW Pre-trial conference. 

1/20/2016 VWF Confer with NAW about pretrial, exhibits and witnesses; Continue trial 
preparation 

1/20/2016 VWF Prepare for and attend pretrial and settlement conference 

1/21/2016 NAW Call to Aubrey Lyon 

1/21/2016 NAW Call to Steve King 

1/21/2016 NAW Email corr. w/ Lyon re: trial exhibit list. 

Hrs/Rate 

0.50 
150.00/hr 

0.40 
150.00/hr 

1.00 
235.00/hr 

0.40 
235.00/hr 

0.20 
235.00/hr 

0.20 
235.00/hr 

0.50 
120.00/hr 

1.10 
120.00/hr 

0.70 
90.00/hr 

2.00 
150.00/hr 

0.80 
150.00/hr 

1.50 
150.00/hr 

0.50 
235.00/hr 

4.50 
235.00/hr 

0.10 
150.00/hr 

0.10 
150.00/hr 

0.30 
150.00/hr 

Page 3 

Amount 

75.00 

60.00 

235.00 

94.00 

47.00 

47.00 

60.00 

132.00 

63.00 

---
117.50 

1,057.50 

NO CHARGE 

NO CHARGE 

45.00 
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H20 Environmental 

1/21/2016 VWF Email correspondence with John; Receive opposing counsel's 
subpoena of Steve King 

1/22/2016 NAW Reviewed trial exhibits from defense counsel for stip to authenticity and 
admissibility. 

1/22/2016 NAW updated trial exhibit list to include defense exhibits 

1/22/2016 NAW Mtng w/ VF to review proposed stipulated facts 

1/22/2016 VWF Review new documents from opposing counsel; Emails from NAW and 
opposing counsel about exhibits & stipulated facts; Confer with NAW 
about exhibits and stipulation; Call to opposing counsel 

1/25/2016 NAW Mtng w/ VF to discuss Stipulated Facts 

1/25/2016 NAW Revised Stipulated Facts 

1/25/2016 NAW Email to Lyon re: Stipulated Facts 

1/25/2016 VWF Email with oposing counsel re: stipulated facts & trial process; Meet 
with NAW about exhibits, witnesses, trail prep and stipulated facts 

1/26/2016 NAW Prepped trial exhibits and amended exhibit lists 

1/26/2016 NA W Email to opp counsel w/ trial exhibit list 

1/26/2016 NAW Email to Hans Mitchell 

1/26/2016 NAW Drafted Stipulated Exhibit List 

1/26/2016 NAW Reorganized trial exhibits consistent with stipulated list 

1/26/2016 VWF Confer with NAW; Review email correspondence with opposing 
counsel re: stipulated facts and decision on exhibits; Draft explanation 
of our exception to their stipulated facts; Confer with NAW; Continue 
trial preparation 

1/27/2016 RAR 

Page 4 

Hrs/Rate Amount 

0.20 NO CHARGE 
235.00/hr 

2.00 
150.00/hr 

0.60 
150.00/hr 

0.80 · 
150.00/hr 

1.50 
235.00/hr 

0.40 
150.00/hr 

0.70 
150.00/hr 

300.00 

90.00 

120.00 

352.50 

60.00 

105.00 

0.10 NO CHARGE 
150.00/hr 

1.00 235.00 
235.00/hr 

1.20 180.00 
150.00/hr 

0.10 15.00 
150.00/hr 

0.10 NO CHARGE 
150.00/hr 

0.50 
150.00/hr 

0.50 
150.00/hr 

1.70 
235.00/hr 

0.60 
225.00/hr 

75.00 

75.00 

399.50 

135.00 
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H2O Environmental 

1/27/2016 NAW Email corrw/ Lyon re: exhibit list 

1/27/2016 VWF Confer with NAW about trial preparation, exhibit list and stipulated 
facts; Discuss correspondence with opposing counsel 

1/27/2016 VWF Receive and review order from judge; Phone with client; Review 
Wickenden deposition for trial preparation 

1/27/2016 NAW Conferw/ RAR 

1/28/2016 RAL Drafted Motion to Shorten Time and letter to court's clerk. 

1/28/2016 RAL Assembled notebook for attorney with price sheets provided by 
opposing counsel. Coordinated court reporter. Contacted Oregon Court 
Reporter to obtain sealed deposition. 

1/28/2016 RAR conferences with Vaughn re. trial strategy and motion strategy; 

1/28/2016 RAL Revised Notice of Hearing, Motion to Shorten Time. Prepped for 
distribution. Distributed to parties and judge's clerk. Delivered to Court. 

1/28/2016 NAW Tele. w/ Craig Simmons 

1/28/2016 NA W Revised Motion for Reconsideration 

1/28/2016 NAW Drafted Motion in Limine 

1/28/2016 NAW Legal Research re: rule of completeness 

1/28/2016 NAW Revised Mot in Lim 

1/28/2016 NAW Drafted Motion to Shorten Time 

1/28/2016 NA W Drafted Aff of Warden ISO Mot for Reconsideration 

1/28/2016 NAW Drafted lttrto Judge Young 

Hrs/Rate 

0.40 
150.00/hr 

0.30 
235.00/hr 

1.30 
235.00/hr 

0.60 
150.00/hr 

0.30 
120.00/hr 

0.40 
120.00/hr 

0.30 
225.00/hr 

0.90 
120.00/hr 

0.30 
150.00/hr 

0.40 
150.00/hr 

1.40 
150.00/hr 

0.60 
150.00/hr 

0.20 
150.00/hr 

0.30 
150.00/hr 

0.30 
150.00/hr 

0.20 
150.00/hr 

Page 5 

Amount 

60.00 

70.50 

305.50 

90.00 

36.00 

48.00 

67.50 

108.00 

45.00 

60.00 

210.00 

90.00 

30.00 

45.00 

45.00 

30.00 



000329

H2O Environmental 

1/28/2016 NAW Trial prep mtng w/VF. 

1/28/2016 NAW Prepped Simmons direct 

1/28/2016 VWF Trial preparation; Review Miceli disclosure and supporting docs; 
Gather information on Miceli from Linkedn and about his 
"comparisons" from internet available information; Begin draft of Miceli 
cross examination; confer w/ RAR 

1/28/2016 VWF Phone with attorney for Defendant regarding witness attendance at trial 

1/28/2016 VWF Draft motion for reconsideration of Judge's decision to prohibit J 
Bradley from providing opinion testimony; Motion in Limine regarding , 
the redacted portions of Miceli's supporting documents 

1/30/2016 NAW Review of case file docs concerning project admin time. 

1/30/2016 NAW Analyzed Miceli calculation of reasonable value of project admin time 

1/30/2016 NAW Prepped Miceli cross on project admin time 

1/30/2016 VWF Trial preparation; Review depositions; Confer with NAW status of 
stipulated documents and facts; Draft witness examinations 

1/31/2016 NAW Prepped Miceli cross re: project admin time 

1/31/2016 VWF In office trial preparation; Continue to draft cross examination of C 
Miceli and direct examination of J Bradley 

1/31/2016 VWF Respond to proposed stipulated fact and draft response to issues 
regarding the authenticity and admissibilty of the exhibits 

2/1/2016 RAL Telephone call to judge's clerk. Drafted Order. 

2/1/2016 RAL Revised trial exhibit notebooks and assembled for trial. 

2/1/2016 RAL Telephone call to judge's clerk regarding equipment for trial. 

2/1/2016 RAL Second telephone call to judge's clerk regarding equipment for trial. 

Hrs/Rate 

0.80 
150.00/hr 

0.60 
150.00/hr 

2.00 
235.00/hr 

0.40 
235.00/hr 

3.80 
235.00/hr 

1.50 
150.00/hr 

1.00 
150.00/hr 

2.20 
150.00/hr 

1.30 
235.00/hr 

3.80 
150.00/hr 

4.00 
235.00/hr 

1.30 
235.00/hr 

0.40 
120.00/hr 

2.70 
120.00/hr 

0.10 
120.00/hr 

0.10 
120.00/hr 

Page 6 

Amount 

120.00 

90.00 

470.00 

94.00 

893.00 

225.00 

150.00 

330.00 

305.50 

570.00 

940.00 

305.50 

48.00 

324.00 

12.00 

12.00 
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H2O Environmental 

2/1/2016 RAR conf. with VF re. trial strategy; provide Vaughn case law regarding 

2/2/2016 RAL Pulled documents needed for deposition. 

2/2/2016 RAL Finalized trial exhibit list, scanned final set and emailed to judge's clerk. 

2/2/2016 RAR conferences with VF re. trial strategies and issues; 

2/4/2016 RAR conf. w/ VF re. 

2/8/2016 RAL Telephone call to court requesting transcript of trial. 

2/10/2016 RAL Telephone call to/from court regarding potential transcript order. 

2/10/2016 RAL Telephone call to court finalizing trial transcript request and email 
requesting check. 

2/10/2016 RAL Letter to Court Trial Administrator formalizing request for trial transcript. 

For professional services rendered 

Additional Charges : 

2/2/2016 CMT Deposition Costs for Chris Miceli 

2/12/2016 CMT Transcript Cost 

Total additional charges 

Total amount of this bill 

Hrs/Rate 

0.30 
225.00/hr 

0.40 
120.00/hr 

1.40 
120.00/hr 

0.30 
225.00/hr 

0.20 
225.00/hr 

0.10 
120.00/hr 

0.10 
120.00/hr 

0.10 
120.00/hr 

0.20 
120.00/hr 

82.80 

1 
357.30 

1 
579.38 

Page 7 

Amount 

67.50 

48.00 

168.00 

67.50 

45.00 

12.00 

12.00 

12.00 

24.00 

$14,453.00 

357.30 

579.38 

$951.68 

$15,404.68 



000331

H20 Environmental Page 8 



000332

Invoice submitted to: 
H2O (Farm Supply Distributors) 

FRH0043-VF 

H2O Environmental 
c/o John Bradley 
6679 S. Supply Way 
Boise, ID 83716 

March 9, 2016 
Invoice# 11662 

Payment Terms: Net 30 

Professional Services 

2/1/2016 NAW Prepped Micelli cross on project admin time 

2/1/2016 NAW Trial prep including exhibits, exhibit list, depo review and meetings w/ 
VF to discuss trial prep. 

2/1/2016 NAW Tele. w/ Craig Simmons 

2/1/2016 NAW Finalized exhibit list and exhibit binders 

2/1/2016 VWF Confer with staff about exhibit and trial preparation; Email to client re: 
itinerary for depositions and trial; Outline direct examination of J 
Bradley; Review trial documents; Review the deposition of Willis; Draft 
outline for closing argument; Prepare for pretrial hearing; Review briefs 
regarding motions in limine & motion to reconsider order on expert 
opinions; Prepare for Miceli deposition & cross examination for trial' 
Continue to work on J Bradley direct 

2/2/2016 NAW Travel to and from courthouse 

2/2/2016 NAW Pre-trial hearing 

2/2/2016 NAW Drafted pre-trial memo 

2/2/2016 NAW Legal research for pre-trial memo. 

Hrs/Rate Amount 

3.80 570.00 
150.00/hr 

2.10 315.00 
150.00/hr 

0.20 30.00 
150.00/hr 

1.00 150.00 
150.00/hr 

7.30 1,715.50 
235.00/hr 

0.60 1111 
150.00/hr 

0.50 1111 
150.00/hr 

4.70 705.00 
150.00/hr 

1.30 195.00 
150.00/hr 
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H2O Environmental 

2/2/2016 NAW Revised pre-trial memo. 

2/2/2016 NAW Highlighted portions of Willis depo in preparation for direct. 

2/2/2016 VWF Continue trial preparation; Attend pretrial conference with the court; 
Prepare J Bradley for his testimony and continue to outline; Make list of 
anticipated objections; Prepare for and take deposition of Chris Miceli; 
Confer with NAW about pretrial brief and legal research to be done; 
Outline and prepare Miceli cross examination for trial and review Miceli 
deposition transcript; Draft opening statement for the trial 

2/3/2016 NAW Trial prep 

2/3/2016 NAW Travel to and from courthouse 

2/3/2016 NAW Trial 

2/3/2016 VWF Trial on the matter 

2/23/2016 SRC Call to Ada County Courthouse re: trial transcripts 

2/23/2016 VWF Phone with CFO E Savre 

2/23/2016 VWF Status memo to file re: 

2/25/2016 SRC Draft and File Stipulation to move deadline for Findings of Fact & 
Proposed Order 

2/25/2016 VWF Phone w opposing counsel; Letter to opposing counsel; Begin review 
of trial transcript 

For professional services rendered 

Additional Charges : 

Hrs/Rate 

0.40 
150.00/hr 

0.40 
150.00/hr 

12.50 
235.00/hr 

0.50 
150.00/hr 

0.50 
150.00/hr 

Page 2 

Amount 

60.00 

60.00 

2,937.50 

75.00 

1111 

7.50 NO CHARGE 
150.00/hr 

7.50 
235.00/hr 

0.10 
90.00/hr 

1,762.50 

9.00 

0.10 NO CHARGE 
235.00/hr 

0.10 NO CHARGE 
235.00/hr 

1.10 
90.00/hr 

0.40 
235.00/hr 

52.60 

99.00 

94.00 

$9,017.50 
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H20 Environmental Page 3 

Total amount of this bill $9,044.50 
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Invoice submitted to: 
H2O (Farm Supply Distributors) 

FRH0043-VF 

H2O Environmental 
c/o John Bradley 
6679 S. Supply Way 
Boise, ID 83716 

April11,2016 
Invoice# 11677 

Payment Terms: Net 30 

Professional Services 

3/4/2016 VWF Review trial transcript to prep closing 

3/7/2016 RAR conf. with VF re. strategy on proposed findings of fact and conclusions of 
law; 

3/7/2016 VWF Confer with RR re: findings of fact and conclusions of law; confer w/ NAW 

3/7/2016 NAW Drafted proposed findings of fact 

3/8/2016 VWF Work on drafting findings of fact and conclusions of law 

3/8/2016 NAW Drafted summary of Bradley testimony for proposed findings of fact and 
conclusions of law. 

3/9/2016 SRC Format draft of Findings of Fact and Conclusion of Law 

3/9/2016 SRC Finalize Findings of Fact and Conclusion of Law and file 

3/9/2016 VWF Continue to work on proposed findings of fact and conclusions of law 

3/9/2016 VWF Final review, edits and approval of findings of fact and conclusions of law 

1.50 352.50 
235.00/hr 

0.20 45.00 
225.00/hr 

0.50 117.50 
235.00/hr 

1.00 150.00 
150.00/hr 

7.00 1,645.00 
235.00/hr 

2.40 360.00 
150.00/hr 

0.20 18.00 
90.00/hr 

0.20 18.00 
90.00/hr 

4.70 1,104.50 
235.00/hr 

0.60 141.00 
235.00/hr 
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H2O Environmental 

3/9/2016 NAW Review of Bradley and Simmons testimony; review of trial exhibits; 
supplemented proposed findings of fact and conclusions of law. 

3/9/2016 NAW Revised proposed findings of fact and conclusions of law. 

3/9/2016 NAW reviewed Micelli direct/cross and Bradley direct in re: project admin time. 

3/9/2016 NAW Supplemented Proposed Findings of Fact and Conclusions of Law w/ 
testimony from Bradley and Micelli. 

3/16/2016 NA W Reviewed unsanctioned response to plaintiffs proposed findings of fact 
and conclusions of law; ,mtng w/ VF to discuss. 

3/22/2016 VWF Review their response to our proposed findings of fact and conclusions of 
law; Review emails; Call to Judge re: need to further respond 

For professional services rendered 

Additional Charges : 

Total amount of this bill 

Hrs/Rate 

1.10 
150.00/hr 

0.70 
150.00/hr 

2.00 
150.00/hr 

1.20 
150.00/hr 

0.60 
150.00/hr 

0.50 
235.00/hr 

24.60 

Page 2 

Amount 

165.00 

105.00 

300.00 

180.00 

90.00 

117.50 

$4,927.00 

$4,936.00 
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Invoice submitted to: 
H2O (Farm Supply Distributors) 

FRH0043-VF 

H2O Environmental 
c/o John Bradley 
6679 S. Supply Way 
Boise, ID 83716 

May 2, 2016 
Invoice# 11713 

Payment Terms: Net 30 

Professional Services 

4/4/2016 NAW Reviewed Findings of Fact and Conclusions of Law; researched statutory 
pre-judgment interest rate; calculated pre-judgment interest based on 
date of breach; drafted judgment consistent with the above; confer w/ VF; 
research Rule 54. 

4/4/2016 VWF 

4/5/2016 JJH Review invoices to separate the time billed by each attorney and 
paralegal for the affidavit of costs and fees and begin drafting affidavit of 
costs and memo (2.2); review rule regarding costs and the billed costs to 
determine costs as a matter of right and discretionary costs (.6); review 
court's findings of fact and conclusions of law (.4); review order by Judge 
Copsy regarding costs and attorney's fees as guideline for our brief (.8). 

417/2016 JJH Edits to affidavit of costs and begin drafting memo of costs 

417/2016 NAW Revised judgment 

417 /2016 VWF Review and edit proposed judgment; Confer with NAW re: same; Draft 
letter to the Court 

4/12/2016 JJH Research regarding award offees under 54(e)(1); begin drafting section 
on 12-120(3) and frivolous defense 

4/13/2016 JJH Additional research regarding frivolous defense 

Hrs/Rate Amount 

1.00 150.00 
'150.00/hr 

0.50 117.50 
235.00/hr 

4.00 480.00 
120.00/hr 

0.80 96.00 
120.00/hr 

0.20 30.00 
150.00/hr 

0.30 70.50 
235.00/hr 

1.10 132.00 
120.00/hr 

0.70 84.00 
120.00/hr 
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.. .. 

H2O Environmental 

4/21/2016 JJH Continue working on memorandum for costs; draft motion for costs; 
review invoices and mark proposed redactions for VF 

4/22/2016 VWF Receive and review judgment; Email correspondence with client; Email 
correspondence with opposing counsel re: payment of judgment and 
W-9; Ongoing discussions about resolution 

4/25/2016 JJH Discuss proposed cost redactions with VF; review VF affidavit for facts 
regarding frivolous conduct; begin redacting invoices 

4/25/2016 VWF Review invoices and make preparations for the Rule 54 petition (include 
and edit items to be redacted and removal of certain charges (including 
NAWs trial time)) 

4/25/2016 VWF Confer with JJH re: briefing on attorney fees motion and strategy for 
submitting all required documents and information; Review proposed VF 
affidavit, judgment and findings of fact; Confer with staff about update to 
fees request 

4/25/2016 VWF Email correspondence with opposing counsel (HM) regarding the 
possibility of resolution 

4/26/2016 JJH Finish redactions of invoices; create a spreadsheet of invoice amounts 
and costs; draft facts section and argument of memo 

4/27/2016 JJH Finalize first draft of memorandum and affidavit and provide to VF for 
review. 

4/29/2016 VWF Review and edit documents associated with attorney fees request 

5/2/2016 VWF Review and edit memo in support of attorney fees request; Edit other 
documents; Finalize all documents and research and prepare for filing 
with the court 

For professional services rendered 

Page 2 

Hrs/Rate Amount 

2.80 336.00 
120.00/hr 

0.40 94.00 
235.00/hr 

0.90 108.00 
120.00/hr 

1.20 282.00 
235.00/hr 

0.70 164.50 
235.00/hr 

0.30 70.50 
235.00/hr 

4.60 552.00 
120.00/hr 

2.80 336.00 
120.00/hr 

0.30 70.50 
235.00/hr 

1.50 352.50 
235.00/hr 

24.10 $3,526.00 



000339

-· 

Vaughn Fisher, ISB No. 7624 
Nicholas A. Warden, ISB No. 9179 
FISHER RAINEY HUDSON 
950 W. Bannock St., Ste. 630 
Boise, ID 83702 
Email: vaughn@frhtriallawyers.com 
Email: naw@frhtriallawyers.com 
Telephone: (208) 345-7000 
Facsimile: (208) 514-1900 

Attorneys for Plaintiff 
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r~o -----;;::;-;::;;-.---,I-' ~rt-1-.--,_ 
A.M. ___ -'FIL~-~ 9 T g: 

MAY - 2 2016 
CHRISTOPHER 0, RICH, Clerk 

By SANTIAGO BARRIOS 
OEP'UTY 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 

H2O ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff 

V. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

Case No. CV OC 1500236 

MEMORANDUM IN SUPPORT OF 
MOTION FOR COSTS AND ATTORNEY'S 
FEES 

COMES NOW, Plaintiff H2O Environmental, Inc. ("H2O"), and hereby files this 

Memorandum in Support of Motion for Costs and Attorney's Fees. 

FACTUAL AND PROCEDURAL BACKGROUND 

1. On January 8, 2015, a Complaint was filed before this Court seeking affirmative 

relief against Defendant Farm Supply Distributors fo~ breach of contract and breach of the 

covenant of good faith and fair dealing. Plaintiffs first amended complaint was filed on December 

11, 2015 adding a claim for quantum meruit. 

MEMORANDUM IN SUPPORT OF MOTION FOR COSTS AND 
ATTORNEY'S FEES - 1 
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2. Trial was held before the Court on February 3, 2016, on the breach of contract and 

quantum meruit claims. The parties submitted written Final Arguments/Proposed Findings of Fact 

and Conclusions of Law on March 9, 2016. 

3. This Court entered its Findings of Facts and Conclusions of Law in favor of 

PlaintiffH2O Environmental on both of its claims on March 30, 2016. 

4. Judgment was entered by this Court on April 19, 2016. 

5. Throughout the course of this litigation Farm Supply Distributors engaged in 

frivolous and dilatory tactics that resulted in a significant increase in the costs and fees incurred 

by H2O in the recovery of its money. Such tactics included: 

a. At no point during the course of the litigation did Farm Supply dispute the 

scope of work or the quality of the work that was performed by H2O. Findings of Fact and 

Conclusions of Law ("Findings of Fact") ~ 20, filed March 30, 2016. Instead, their attempted 

defense relied upon an arbitrary and unsupported opinion by Vertex, the company hired by Farm 

Supply's insurance company, that the rates charged by H2O "appear[ed] excessive." See Affidavit 

of Vaughn Fisher in Support of Plaintiffs Motion in Limine ("Fisher Aff. Re Motion in Limine"), 

Ex. F, filed November 10, 2015. 

b. In its original Answer and Demand for Jury Trial Farm Supply asserted as 

its 4th Affirmative Defense that H2O has already been compensated the reasonable value of the 

services it provided. However, five months later, on July 8, 2015, Farm Supply failed to appoint 

a person for the 30(b)(6) deposition noticed by H2O who actually had knowledge of why Farm 

Supply had set forth that contention in its answer, specifically someone who could testify regarding 

the claimed unreasonableness of the charges. Fisher Aff. Re Motion in Limine, ~ 13, and Ex. K 

(Notice of Deposition Pursuant to 30(b)(6)). This occurred even after multiple discussions between 

MEMORANDUM IN SUPPORT OF MOTION FOR COSTS AND 
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the parties' counsel regarding who would be an appropriate person 1 and the narrowing of the issues 

for the deposition. Id at~~ 10-12, and Exs. J & K. At the defendant's request the deposition was 

held in Enterprise, OR, resulting in significantly increased costs and fees. See Fisher Aff. Re 

Motion in Limine, ~ 13 and Exs. J & K. 

c. Farm Supply's refusal to provide any basis for the "recommended" rates by 

Vertex prior to and throughout the course of the litigation. See Fisher Aff. Re Motion in Limine, 

Ex. H, and Findings of Fact,~~ 6, 9 and 10. However, one year after such information was initially 

requested informally, Farm Supply "disclosed" its expert witness Chris Miceli, the same person 

who had recommended the lowered charges but had been unable to provide any evidence regarding 

why H2O's charges were unreasonable. Fisher Aff. Re Motion in Limine, ~ 14. 

d. Even after Mr. Miceli was formally announced as a testifying expert for this 

case, no evidence was produced nor testimony elicited that indicated why Mr. Miceli considered 

H2O's rates to be unreasonable. See Findings of Fact~ 30-32, 34-35, 39-41. Rather, the only 

evidence produced by Farm Supply was Mr. Miceli's arbitrary opinion that the rates set by H2O 

were too high. See id ~ 21. Mr. Miceli's testimony during the trial was not persuasive and, 

remarkably, was based entirely on information he had gathered in August 2015, just before he was 

disclosed as an expert in this case. Id at p. 14. At no point has Mr. Miceli, Farm Supply or its 

insurance company produced any evidence that it relied upon in August 2014, when it first 

recommended a lower rate. 

6. Primarily, Plaintiff notes that it tried to get the bottom of Farm Supply's insurance 

company's "unreasonableness" claim prior to filing a lawsuit and Farm Supply, its insurer and 

1 To this point the only person Plaintiff knew of who had expressed such an opinion was Chris Miceli and Plaintiff's 
counsel repeatedly pointed out to Defendant's counsel that, if appropriate, Fann Supply could appoint its insurance 
company's consultant, Mr. Miceli, to testify at the deposition. Instead Defendants would wait until September 9, 
2015, the very last day of discovery to "disclose" Mr. Miceli as an expert witness. 

MEMORANDUM IN SUPPORT OF MOTION FOR COSTS AND 
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consultant refused to provide any basis. See Fisher Aff. Re Motion in Limine, ~~ 5-9. Next, 

Plaintiff tried to get to the bottom of the "unreasonableness" claim during discovery by requesting 

a Rule 30b6 deponent to explain why Farm Supply claimed the charges to be unreasonable. 

However, Farm Supply, its insurer and consultant refused to appoint a person with knowledge to 

testify at the deposition that they required be held in Enterprise, OR. See id. ~ ~ 10-13. Instead 
' 

Farm Supply and its insurance company waited until the very last day of discovery, September 9, 

2015, to "disclose" Mr. Miceli as a testifying expert despite having necessarily and admittedly 

relied upon his opinion since the inception of this dispute more than a year earlier. See id. ~ ~ 14. 

Finally, when Mr. Miceli did disclose the basis for his contentions regarding the unreasonableness 

of the charges, his testimony was neither credible nor probative. See Findings of Fact~~ 20-43. 

7. As a result of Farm Supply's frivolous tactics prior to and throughout the course of 

this litigation H2O has incurred increased costs and attorney's fees in prosecuting this case. This 

includes $53,403.50 in attorney's and paralegal's fees, $1,525.53 in costs as a matter ofright, and 

$995.43 in discretionary costs for total costs and fees of $55,924.46. Affidavit of Vaughn Fisher 

in Support of Motion for Costs and Fees,~ 12 and Exhibits A and B. 

APPLICABLE LEGAL STANDARDS 

Rule 54( d)(l ), Idaho Rules of Civil Procedure, provides that prevailing parties are entitled 

to costs as a matter of right. Idaho Code 12-120(3) provides that in any civil action to recover on 

a "contract relating to the purchase or sale of ... services" and in any commercial transaction, "the 

prevailing party shall be allowed a reasonable attorney's fee to be set by the court, to be taxed and 

collected as costs." 

In addition to a prevailing party recovering costs and fees in a commercial transaction, Rule 

54( e )( 1) provides that the Court may award reasonable attorney's fees to the prevailing party when 

MEMORANDUM IN SUPPORT OF MOTION FOR COSTS AND 
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provided for by statute or by contract. Rule 54(e)(l) also provides that attorney's fees may be 

awarded pursuant to Idaho Code § 12-121 when the court finds that the case was "brought, pursued 

or defended frivolously, unreasonably or without foundation." If a court grants attorney fees to a 

party in a civil action pursuant to 54(e)(l) there are a variety of factors that must be considered in 

determining the amount of the award as laid out in Rule 54(e)(3) and discussed in depth below. 

ARGUMENT 

1. Pursuant to Idaho Code § 12-120(3) H2O was the prevailing party in an action 
on commercial services. 

Idaho Code§ 12-120(3) allows for reasonable attorney's fees to the prevailing party of a 

contract or commercial transaction. H2O Environmental is clearly the prevailing party in this case, 

having received a Judgment for the entire amount it claimed was still due from the services it 

provided, and therefore is entitled to costs and attorney's fees pursuant to § 12-120(3 ). Since H2O 

is the prevailing party and this was an action on a commercial transaction, H2O is entitled to its 

reasonable costs and attorney's fees in prosecuting this action. 

2. Farm Supply engaged in frivolous defense tactics throughout the course of the 
litigation. 

Additionally, in assessing the reasonableness of the amount of attorney fees requested as 

costs, this Court should consider the frivolous manner in which Farm Supply defended the case. 

When considering whether a case was defended frivolously, "[t]he frivolity and unreasonableness 

of a defense is not to be examined only in the context of trial proceedings. The entire course of 

the litigation will be taken into account." Magic Valley Radiology Associates, P.A. v. Prof Bus. 

Services, Inc., 808 P.2d 1303, 1308 (Idaho 1991) (citing Turner v. Willis, 116 Idaho 682,685, 778 

P.2d 804,807 (1989)). The applicable legal standard is whether "all claims brought or all defenses 

asserted are frivolous and without foundation." Rockefeller v. Grabow, 39 P.3d 577, 585 (Idaho 

2001) (Citing Chapple v. Madison County Officials, 132 Idaho 76, 81,967 P.2d 278,283 (1998)). 

MEMORANDUM IN SUPPORT OF MOTION FOR COSTS AND 
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In the instant case, Farm Supply did not dispute the scope or quality of the services. 

Instead, its sole defense was that the charges were unreasonable. And, its sole basis for that 

contention was its insurance company's consultant, Mr. Miceli. However, no one would reveal 

Mr. Miceli's rationale despite numerous requests prior to filing the lawsuit and during the 

discovery process. Instead, Mr. Miceli's basis was first disclosed on the last day of discovery

September 9, 2015. At trial, Mr. Miceli's rationale was found substantially lacking in foundation, 

methodology or credibility and was completely rejected by the finder of fact. For these reasons, 

the case was defended frivolously and the higher than expected attorney fees were necessitated by 

Defendant's behavior. 

Accordingly, H2O should be awarded the entire amount of the fees that it incurred in the 

prosecution of this case. 

3. Rule 54(e)(3) Factors 

When an award of fees is granted pursuant to I.C. § 12-121 and 54(e)(l), Rule 54(e)(3) 

provides a list of factors that are "to be considered in fixing the amount of the award." Bank of 

Idaho v. Colley, 103 Idaho 320, 326, 647 P.2d 776, 782 (Ct. App. 1982). However, nowhere in 

this rule does it indicate that the amount of an attorney fees award must be proportionate to the 

size of the damages award so long as the work record submitted supports the determination of the 

attorney fee award. Meldco, Inc. v. Hollytex Carpet Mills, Inc., 118 Idaho 265,272, 796 P.2d 142, 

148 (Ct. App. 1990). 

a. Time and Labor Required 

Plaintiffs attorneys spent more than 300 attorney and paralegal hours on this case in 

successfully prosecuting it through trial. More than half of these hours were spent from January 

2016 through March 2016, i.e. the months leading up to and immediately following the trial of this 
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ATTORNEY'S FEES - 6 



000345

case. Since this case was litigated clear through trial the time and labor that was required for 

Plaintiff to succeed in its claim was significant. 

b. Novelty and difficulty of the questions 

This case was not particularly novel and represents the type of dispute that is routinely 

resolved prior to litigation or in the early phases thereof. What was novel was Farm Supply's 

insurance company's failure to reveal its reasons for contesting the reasonableness of the charges, 

both prior to and during the course of the litigation, despite numerous formal and informal requests 

therefore. Finally, when it did reveal the basis for its contentions, the Defendant's reasons were 

not grounded on any compelling admissible evidence whatsoever. Instead, it appeared to be a 

process of Mr. Miceli trying to find some way to justify the arbitrary rates he had suggested more 

than a year earlier when he first initiated this dispute. 

c. The skill requisite to perform the legal service properly and the 
experience and ability of the attorney in the particular field of law 

Vaughn Fisher is a partner at Fisher Rainey Hudson who has been licensed in Georgia 

(currently inactive) since 1995 and in Idaho since 2007. Fisher Aff. ~~ 2-3. Mr. Fisher's practice 

focuses on commercial litigation and complex federal litigation, including civil rights cases. Fisher 

Aff. ~ 5. As the senior member of Fisher Rainey Hudson, Mr. Fisher helps make decisions about 

the deployment of resources and case strategy. Fisher Aff. ~ 5. In this case Mr. Fisher managed 

much of the case strategy and trial preparation, and he conducted the trial. 

Nicholas Warden is an associate at Fisher Rainey Hudson who has been licensed in Idaho 

since 2013. Fisher Aff. ~ 7b. In an attempt to minimize the costs to the client, Mr. Warden provided 

a majority of the initial services in this case including conducting discovery and drafting motions. 

Mr. Warden has experience in a number of other similar cases, including work for this client 

collecting similar amounts in various areas throughout the Mountain West. 
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Rebecca Rainey is a partner at Fisher Rainey Hudson who has been licensed in Idaho since 

2006 and an adjunct professor at Concordia University School of Law. Fisher Aff. 1 7a. Ms. 

Rainey' s primary involvement in this case included case strategy discussions. 

Jennifer Hanway has worked for Fisher Rainey Hudson and Rainey Law Office for five 

years as a paralegal and legal assistant. Fisher Aff. 17c. While working full time for Fisher Rainey 

Hudson and Rainey Law Office she also attended law school in the evenings at Concordia 

University School of Law and graduated magna cum laude in December 2015. Fisher Aff. 17c. 

She sat for and passed the Idaho, February 2016 Bar Exam. Fisher Aff. 17c. 

d. Prevailing charges for like work 

The rates charged by Fisher Rainey Hudson are reasonable in light of the prevailing charges 

by other attorneys and paralegals of similar experience practicing in this area of the law. Mr. 

Fisher's new commercial litigation clients are charged $300 per hour. H2O is afforded a 

discounted historical rate of $235 per hour because of the long standing relationship between law 

firm and client. 

e. Whether the fee is fixed or contingent 

The fees in this case were based upon an hourly billing. 

f. The time limitations imposed by the client or the circumstances of the 
case 

There were no time limitations created by either side in this case. 

g. The amount involved and the results obtained 

Although in this case the amount of attorney's fees ended up being higher than the amount 

involved, the Idaho Supreme Court has noted that when considering the 54(e)(3) factors in 

determining the amount of attorney fees "courts are not required to give the amount involved in 

the case 'more weight or emphasis than should be given to the other applicable factors."' Elec. 
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Wholesale Supply Co., Inc. v. Nielson, 136 Idaho 814, 827, 41 P.3d 242, 255 (2001) (internal 

citation omitted). In this case the amount involved was fairly small, however, H2O was never 

given a reason that its rates were being disputed until September 2015. H2O ultimately prevailed 

on the entirety of its claim. 

h. The undesirability of the case 

This case was fairly undesirable due to it being a small collections case which ran the risk 

of costing more to prosecute than what would ultimately be recovered. However, H2O can not 

sustain itself on a business model where its clients and their insurance carriers arbitrarily write

down the cost of H2O's services after receiving them, without H2O's consent and without 

revealing the reasons therefor. 

i. The nature and length of the professional relationship with the client 

H2O has been a client of Fisher Rainey Hudson for more than three years. Fisher Rainey 

Hudson performs a wide variety of work for H2O throughout the Intermountain West, including 

cases similar to the one presented in this case. 

j. Awards in similar cases 

In Campbell v. Parkway Surgery Center, LLC, an award of fees of nearly $49,000 (for the 

amount incurred in magistrate court, additional fees were granted for the appeal to the district court 

and supreme court) was upheld in a breach of contract case with $6,800.00 in dispute. 158 Idaho 

957, 970, 354 P.3d 1172, 1185 (2015) (W. Jones and Horton Concurrence and J. Jones special 

concurrence). Campbell was a case that also started in Magistrate Court and the amount in dispute 

and amount of attorney's fees are very similar to those in this case. 
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k. The reasonable cost of automated legal research if the court finds it was 
reasonably necessary in preparing the party's case 

Fisher Rainey Hudson does not charge its clients the cost of automated legal research and 

does not seek to recover it from the Defendant in this case. 

I. Any other factor the court deems appropriate in the particular case 

The Plaintiff in this matter provides a very valuable service to our community by not only 

providing its services, but by staging equipment in the Greater Boise Area. In this particular case 

the Plaintiff was able to respond quickly and effectively to contain a burgeoning environmental 

disaster. Even the Defendant thought that H2O did a tremendous job responding. Mr. Miceli's 

baseless attack on H2O's rates was without foundation and completely ignored the practical 

realities and needs of our community. In the case of an emergency, people in Boise cannot wait 

to be served by a company in New Iberia, LA, or Grant Pass, OR for that matter. 

4. H2O is entitled to recover its costs pursuant to I.R.C.P. 54(d)(l) 

a. Costs as a Matter of Right 

As the prevailing party, as discussed above, H2O is entitled to recover its costs pursuant to 

I.R.C.P. 54(d)(l). H2O incurred $1525.53 in costs as a matter of right as described by I.R.C.P. 

54( d)(l )(C). Fisher Aff. Ex. A. These costs include filing and service fees and the costs of 

reporting and transcribing depositions. 

b. Discretionary Costs 

Pursuant to I.R.C.P. 54(d)(l)(D) H2O is requesting $995.43 in discretionary costs. Fisher 

Aff. Ex. A. The discretionary costs requested include the travel and room reservation costs for the 

30(b)(6) deposition held in Enterprise, Oregon since Farm Supply failed to provide an appropriate 

person for such deposition. H2O is also requesting the cost of the trial transcript which was 

necessary in order to draft the Findings of Fact and Conclusions of Law requested by the Court. 
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CONCLUSION 

For the foregoing reasons, H2O respectfully requests that this Court grant its Motion for 

Costs and Attorney's fees in the amount of $55,924.46. 

Dated this 9- day of May, 2016. 

FISHER RAINEY HUDSON 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 2nd day of May 2016, I caused a true and correct copy of the 
foregoing MEMORANDUM IN SUPPORT OF MOTION FOR COSTS AND 
ATTORNEY'S FEES to be served upon the following individuals in the manner indicated below: 

Hans A. Mitchell 
Aubrey Lyon 
CAREY PERKINS LLP 
300 N. 6th St., Ste. 200 
PO Box 519 
Boise, Idaho 83701 

Counsel for Defendant 

( ) Via U.S. Mail 
(~ia Facsimile 
( ) yia Overnight Mail 

Ye) ~ia Hand Delivery 
( ) Email 
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Hans A. Mitchell, ISB No. 5565 
Aubrey D. Lyon, ISB No. 8380 
CAREY PERKINS LLP 

Capitol Park Plaza 
300 North 6th Street, Suite 200 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 

Attorneys for Defendant 

IN THE DISTRICT COURT OF 
THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 

FOR THE COUNTY OF ADA 
MAGISTRATE DIVISION 

H2O ENVIRONMENTAL, INC., an Idaho 
Corporation, 

~- PILED ~··.bi) 
A.M.------.J>.M,,__, .... :.l...._ __ 

MAY 1 6· 2016 

) 

Plaintiff, 

vs. 

Case No. CV OC 1500236 

RESPONSE IN OPPOSITION TO 
PLAINTIFF'S MOTION FOR COSTS 
AND FEES 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

I. 
INTRODUCTION 

This matter is before the Court on Plaintiff's motion for costs and attorney 

fees. Although Plaintiff was ultimately awarded the amount it sought in this matter, that 

award was made on a basis far different from that which Plaintiff originally pied, and only 

after multiple theories were either defeated or abandoned following Plaintiff's protracted 

gamesmanship and ill-advised tactics. Considering all of the circumstances in this case, 

there is no prevailing party. 
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Even if Plaintiff is the prevailing party, Defendant opposes Plaintiff's motion 

for costs and fees. Plaintiff's attorney fee and cost bill, over $55,000 expended for the 

recovery of less than $8,000, is patently unreasonable. Plaintiff pursued a misguided, 

unreasonable approach to its prosecution of this case, admittedly engaged in 

gamesmanship and staked out all-or-nothing positions. Hundreds of hours of attorney time 

and costs were incurred by both parties solely due to the unreasonable manner in which 

Plaintiff elected to conduct this litigation. For those reasons, Defendant asks that this 

Court find that the reasonable fees and costs in this matter equal no more than the amount 

originally in dispute: $7,354.65. 

II. 
LEGAL STANDARD 

"The determination of whether a litigant is the prevailing party is committed 

to the discretion of the trial court." Sanders v. Lankford, 134 Idaho 322, 325, 1 P.3d 823, 

826 (Ct. App. 2000). Additionally, "the calculation of a reasonable attorney fee is within the 

trial court's discretion." In re Estates of Bailey, 153 Idaho 526, 529, 284 P.3d 970, 973 

(2012); Idaho R. Civ. P. 54(e)(3). 

Ill. 
ARGUMENT 

A. There is no prevailing party in this case 

The determination of a prevailing party is based upon all of the facts and 

circumstances of each individual case. Israel v. Leachman, 139 Idaho 24, 27, 72 P.3d 

864, 867 (2003). "[U]nder I.R.C.P. 54(d)(1)(B), there are three principal factors the trial 

court must consider when determining which party, if any, prevailed: (1) the final judgment 

or result obtained in relation to the relief sought; (2) whether there were multiple claims or 
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issues b~tween the parties; and (3) the extent to which each of the parties prevailed on 

each of the claims or issues." Sanders, 134 Idaho at 325, 1 P.3d at 826 (Emphasis 

added.) 

Establishing a right to recovery does not, as a matter of law, make the 

recovering party the prevailing party. Poole v. Davis, 153 Idaho 604, 608, 288 P .3d 821, 

825 (2012). The Idaho Supreme Court has held where "there are claims, counterclaims 

and cross-claims, the mere fact that a party is successful in asserting or defeating a single 

claim does not mandate an award of fees to the prevailing party on that claim." Israel, 139 

Idaho at 27, 72 P.3d at 867 (quoting Chenery v. Agri-Lines Corp., 106 Idaho 687, 691, 

682 P.2d 640, 644 (Ct.App.1984)). In numerous cases the Idaho Supreme Court has 

upheld determinations that there was no prevailing party even when one party establishes 

a right to recovery. See, e.g., Caldwell v. Cometto, 151 Idaho 34, 40-41, 253 P.3d 708, 

714-15 (2011); Jorgensen v. Coppedge, 148 Idaho 536, 538-39, 224 P.3d 1125, 1127-28 

(201 0)(No prevailing party even though money judgment entered against defendant, where 

defendant successfully defended a portion of plaintiff's theories). When both parties are 

partially successful, however, it is within the court's discretion to decline an award of 

attorney fees to either side. Israel, 139 Idaho at 27, 72 P.3d at 867. In Israel, the plaintiffs 

prevailed on their claim under the Idaho Consumer Protection Act, but not on their claims 

for breach of contract, statutory violations, and fraud. Id. at 25-26. The Idaho Supreme 

Court affirmed the district court's decision to award no attorney fees because it determined 

that both parties prevailed in part. Id. at 28. The Court should do likewise in this case. 

Although Plaintiff ultimately recovered, it did so on very different theories from 

those originally brought and only after Defendant successfully defended both of Plaintiff's 
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original theories of liabilities - breach of written contract and breach of the covenant of 

good faith and fair dealing. Initially, Plaintiff sought recovery for breach of express written 

contract (even though it was never able to produce a contract signed by Defendant) and · 

for breach of the implied covenant of good faith and fair dealing. (See Plf.'s Response to 

Mot. Summ. J.) (arguing that Defendant ratified a written contract.) 

Only after nearly a year of litigation, and after Defendant's Motion for 

Summary judgment and discovery had eviscerated Plaintiff's express written contract 

theories, did Plaintiff amend its complaint to include a claim to recover under quantum 

meruit-the claim for which it finally established a right to relief. Furthermore, consistent 

with its preferred litigation mode of gamesmanship, Plaintiff first introduced the theory of 

recovery under an express oral contract with no price term in its pre-trial brief. Finally, 

although Plaintiff abandoned its claim for breach of the covenant of good faith and fair 

dealing, it only did so at trial. 

Although Plaintiff ultimately recovered, it only did so upon theories introduced 

at the last minute and only after the vast majority of fees and expenses in this matter were 

incurred defending and prosecuting theories that were defeated. For those reasons, there 

is no prevailing party in this matter and neither side should be awarded its costs or attorney 

fees. 

B. Defendant's defense of this matter was not frivolous 

"A defense is not frivolous or groundless merely because the respondent 

loses." Lowery v. Bd. ofCty. Comm'rs, 115 Idaho 64, 69, 764 P.2d 431,436 (Ct. App. 

1988). In order for an award under Idaho Code section 12-121, the entire defense case 

must be frivolous. Thomas v. Madsen, 142 Idaho 635, 639, 132 P.3d 392, 396 (2006). 
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"If there is a legitimate, triable issue of fact or a legitimate issue of law, attorney fees may 

not be awarded under this statute even though the losing party has asserted factual or 

legal claims that are frivolous, unreasonable, or without foundation." Id. 

In this case, Defendant asserted numerous meritorious defenses, even 

though it did not prevail at trial. It successfully opposed Plaintiff's position that an express 

written contract had been created by virtue of acceptance of a Fee Schedule. It 

successfully opposed Plaintiff's breach of the implied covenant of good faith and fair 

dealing. Even though Defendant did not, in the end, prevail based on Mr. Miceli's 

testimony and opinions on the reasonable value of the services at issue, Defendant made 

a good-faith argument that Plaintiff had charged 14 percent too much for its services. 

Plaintiff has failed to prove its claim for attorney fees under Idaho Code 

section 12-121 because it has not shown that Defendant's defenses were all completely 

without merit. Accordingly, attorney fees under Idaho Code section 12-121 are not 

appropriate. 

C. Even if Plaintiff is the prevailing party under Idaho Code section 
12-120(3), Plaintiff is entitled only to its reasonable fees pursuant to 
that statute. 

The overriding consideration in determining an amount of attorney fees to 

award, is that of reasonableness. The statute under which Plaintiff seeks to recover, Idaho 

Code 12-120(3), as well as the Idaho Rule of Civil Procedure governing such an award, 

I.R.C.P. 54, provide as much. In this case, however, the vast majority of the attorney fees 

and costs Plaintiff seeks to recover, were the result of the unreasonable litigation choices 

by Plaintiff. 

1. Factors to Consider In Evaluating Reasonableness 
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I.R.C.P. 54(e)(3) enumerates the factors that a court should consider in 

evaluating the amounts sought in an award of attorney fees: 

• The time and labor required; 

• The novelty and difficulty of the questions; 

• The skill requisite to perform the legal service properly and the 
experience and ability of the attorney in the particular field of law. 

• The prevailing charges for like work. 

• Whether the fee is fixed or contingent. 

• The time limitations imposed by the client or the circumstances of the 
case. 

• The amount involved and the results obtained. 

• The undesirability of the case. 

• The nature and length of the professional relationship with the client. 

• Awards in similar cases. 

• The reasonable cost of automated legal research (Computer Assisted 
Legal Research), if the court finds it was reasonably necessary in 
preparing a party's case. 

• Any other factor which the court deems appropriate in the particular 
case. 

As will be shown below, under the above factors, the vast majority of 

Plaintiff's claimed attorney fees are objectively unreasonable. 

2. The Time and Labor Plaintiff Spent Were Due to Its Own 
Litigation Mismanagement. 

Plaintiff filed its Complaint in this matter on January 8, 2015. The 

circumstances underlying this case were simple and there should have been few factual 

issues to be resolved. The parties agreed that Plaintiff had performed the work. The 
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parties agreed that there were no disputes regarding the quality of the work performed. 

The main disputes were whether the parties had a written contract and whether Plaintiff's 

charges were reasonable. 

The i_ssue of whether a written contract, or any contract at all, existed was a 

problem of Plaintiff's own making. First, it alleged in its complaint that an express contract 

was the basis of its claim, but it could not come forward with a contract executed by the 

parties. (See Mitchell Aff., Ex. I, Plf.'s First Supp. Answer to Interrogatory No. 5.) 

Defendant propounded numerous discovery responses seeking the basis for that allegation 

because Defendant was not aware that an express contract had been entered into. 

Plaintiff's responses were inconsistent. It maintained that it had a written contract, but also 

conceded that the parties did not execute a written contract. ( See Mitchell Aff., Ex. A, Plf. 's 

First Discovery Responses.) Plaintiff alleged that it provided a fee schedule to Defendant 

when the work began (/d.), but later abandoned that theory and eventually contended that 

a contract arose through Defendant's silence. ( See Plf. 's Response in Opposition to Mot. 

for Summ. J.) Plaintiff controlled all of the facts surrounding the issue of the formation of 

the contract and yet it repeatedly took positions that ultimately proved false, it flip-flopped 

its positions and ultimately abandoned them on the eve of trial. Indeed, Plaintiff was 

required to have a factual basis for its allegations concerning the existence of a written 

contract prior to making those allegations. Idaho R. Civ. P. 11 (a)(1 ). 

Still unsure of Plaintiff's contract theory, Defendant took the Idaho R. Civ. P. 

30(b)(6) depositions of Plaintiff to investigate the basis of an express contract theory. At 

the depositions, Plaintiff was unable to support its contention that it had provided the Fee 

Schedule to Defendant when the work started. In fact, Plaintiff's witness, who had earlier 
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been identified as the individual who sent the Fee Schedule (see Plf.'s First Supp. Answer 

to Interrogatory No. 5; King Aff. In Opposition to Def.'s Mot. Summ. J. ,r 5), testified that 

he did not in fact send the Fee Schedule and was not sure who might have sent it, if it was 

sent at all. (See Mitchell Aff., Ex. B, Steven King dep. 19:25-22:16.) Indeed most, if not 

all, discovery Defendant conducted up to that point-in-time centered on the issue of the 

existence of, and the basis for, Plaintiff's claim of a written contract, something which 

Defendant ultimately proved false. 

Eventually, in its Pretrial Memorandum, Plaintiff proposed the theory of an 

express oral contract that lacked the essential term of price. This was finally the contract 

theory upon which it managed to prevail. Also for the first time, Plaintiff proposed that 

agreement to all material terms is not required under Idaho law. As Defendant pointed out 

in its opposition to Plaintiff's proposed findings, Idaho appellate courts do not recognize the 

exception to the general rule that price is a material term and all material terms must be 

agreed to in order for an express contract to be formed. 

As the above history illustrates, had Plaintiff pursued a clearly articulated 

theory of recovery for breach of express contract that was supported by evidence, 

substantial discovery could have been avoided. This was a problem solely of Plaintiff's 

making. Consequently this factor weighs heavily in favor of disallowing the requested 

attorney fees and costs. Based on the foregoing, Defendant objects to the attorney fees 

and costs identified in paragraph 2 of the affidavit of Vaughn Fisher as unreasonably 

incurred. 

3. The Novelty and Difficulty of the Questions. 
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Cases involving questions that are either novel or difficult, justify a greater 

hourly rate and/or time spent in litigating the matter. In thisJ case, however, the questions 

involved were of the most basic nature and neither justify the amount of time nor the hourly 

rate of Plaintiff's counsel. For example, the existence of a written contract, or quantum 

meruit as an alternative, is one of the most fundamental concepts in the law and is of a 

nature that requires neither experience nor expertise. Consequently, this factor likewise 

weighs against the exorbitant recovery Plaintiff seeks. 

4. The skill requisite to perform the legal service properly and the 
experience and ability of the attorney in the particular field of 
law. 

The fundamental nature of Plaintiff's claims in this matter required neither 

specialized skill nor significant experience. Consequently this factor similarly weighs 

against Plaintiff's recovery. 

5. The prevailing charges for like work. 

Both the basic nature of the claims and issues involved in this matter, as well 

as the prevailing rate for handling claims of this nature, weigh against the recovery Plaintiff 

seeks in this matter. For example, the hourly rate for trial counsel for Defendant in this 

matter, an attorney with equivalent experience was $120 per hour. For collection work of 

the nature Plaintiff's counsel was engaged in, counsel for Defendant charges $140 per 

hour. Those rates are consistent with the rates charged by other attorneys in the area for 

cases of this nature. 

6. Whether the fee is fixed or contingent. 
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in this matter. 

This factor weighs neither in favor of, nor against, the recovery Plaintiff seeks 

7. The time limitations imposed by the client or the circumstances 
of the case. 

Plaintiff has not identified any time limitations it imposed upon counsel, so 

it appears that the first portion of the element is irrelevant. Furthermore, there is nothing 

unique about the circumstances of the case which would justify an attorney fee award so 

out of proportion to the amount Plaintiff sought in recovery. Consequently, this factor also 

weighs against the recovery Plaintiff seeks. 

8. The amount involved and the results obtained. 

As this Court has implicitly acknowledged on multiple occasions, 

proportionality is a significant consideration in determining the amount of any attorney fee 

award. In this case, Plaintiff seeks to recover attorney fees and costs approximately 8 

times the amount at issue in this case. Although Plai~tiff ultimately recovered the amount 

it sought, it did so only after multiple offers of judgment to which it provided no response 

and only after Defendant defeated both of Plaintiffs original theories of recovery and after 

multiple advisories by the Court that it would find it very difficult to award more than the 

amount at issue in attorney fees. Because the amounts expended by Plaintiff were so 

disproportionate to the amounts at issue, were the result of its own litigation 

mismanagement and were expended in spite of this Court's admonition, this factor also 

weighs heavily against the recovery Plaintiff seeks. 

9. The undesirability of the case. 
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This factor allows for consideration of the undesirable nature of the matter 

at issue as a factor in favor of awarding attorney fees in order to encourage attorneys to 

provide representation to individuals who would otherwise have difficulty securing such 

representation. This case, however, does not fall into such a category - it involved 

representation of an institutional client on a collection matter at an hourly rate. In short it 

involves a matter for which there is an abundance of attorneys willing to provide 

representation and does not involve a matter of the nature contemplated by the rule. 

Consequently, this factor weighs against an award of the nature Plaintiff seeks. 

10. The nature and length of the professional relationship with the 
client. 

Neither the rule nor Idaho authority gives an indication of the manner in which 

the nature and length of the attorney's relationship with a client ought to affect the amount 

awarded. However, Plaintiff's counsel has indicated that because of the long-term nature 

of the relationship, he provides his services at a lower rate, suggesting that this factor also 

weighs against the recovery Plaintiff seeks. 

11. Awards in similar cases. 

Contrary to Plaintiff's suggestion, there is very little about Campbell v. 

Parkway Surgery Center, LLC, 158 Idaho 957, 354 P.3d 1172 (2015), that is similar to 

the facts of this case. Similar to this case, the Plaintiff in that case brought suit for breach 

of contract and breach of the covenant of good faith and fair dealing. Id. at 1175. Different 

from this case, however, the matter also involved counterclaims, crossclaims and claims 

for tortious interference with contract and constructive fraud. Id. The plaintiff sought both 

damages and specific performance. Id. The matter also involved applicability of the statute 
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of frauds, applicability of exceptions to the statute of frauds, the interpretation of the terms 

of the agreement actually reached, reformation of a judgment, 

After the court found in favor of the plaintiff and awarded damages, Parkway 

Surgery appealed to the district court, which determined that the magistrate court had not 

addressed all of the claims between the parties and then remanded the matter. Id. On 

remand the Court entered a second amended judgment and Parkway Surgery once again 

appealed that decision, which was ultimately affirmed by the district court. Id. at 1176. In 

short, the matter involved issues significantly more complex than those involved in this 

case, multiple judgments, multiple appeals and, most importantly, an award of attorney 

fees as a result of the frivolous position taken by Parkway Surgery with regard to a term 

of the agreement that Parkway had drafted itself. 

Any complexities in this case, however, arose as a result of Plaintiff's own 

mismanagement of the litigation: 

• 

• 

• 

Prosecution of a claim for breach of written express contract when no 
such contract existed; 

Prosecution of a claim for breach of the implied covenant of good faith 
and fair dealing, ultimately abandoned at trial; 

Failure to promulgate basic discovery requests - Plaintiff failed to 
promulgate a single interrogatory and its sole request for production 
sought production of the applicable insurance policy. In other words 
Plaintiff did not serve a single interrogatory designed to flesh out the 
factual basis for the positions taken, witnesses with applicable 
knowledge, did not seek production of relevant documents, did not 
seek expert witness disclosures or any other basic form of discovery 
that is within the standard of care for attorneys and instead elected to 
force submission through the use of expensive and ill-conceived 
litigation tactics as described in the following bullet points: 
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o Taking the 30(b)(6) deposition of Defendant regarding topics 
for which counsel was expressly informed the organization had 
no knowledge; 

o Forcing defendant to file a motion for protective order with 
regard to the foregoing deposition; 

o Engaging in gamesmanship by failing to disclose its own 
experts in an effort to force the court to exclude the 
defendant's experts and thereby necessitating the filing a 
motion in limine on the subject; 

o Filing a motion to preclude defendant from offering expert 
testimony; 

o Forcing Defendant to file a motion for mediation; 

o Insistence that both the personal representative of defendant, 
as well as its insurer, attend the pretrial conference, which was 
then ordered by the court; 

o Offering the affidavit of Steven King raising issues of fact in 
opposition to Defendant's motion for summary judgment, 
indicating that he had, in fact, provided a fee schedule to 
defendant, and yet Mr. King testified in his deposition that he 
had not, in fact, sent such a fee schedule and was not sure 
that one had ever been provided; 

o Failing to seek amendment of its complaint until after 
Defendant had filed its motion for summary judgment based on 
a lack of factual support for Plaintiff's claim for breach of an 
express written contract. 

In short, the issues in the Campbell case were significantly ~ore complex 

than the issues in this case. And to the extent any complexities arose in this matter, they 

were the result of conscious litigation choices that Plaintiff made and for which Plaintiff 

should not be rewarded. 

11. Any other factor which the court deems appropriate in the 
particular case. 
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In addition to the factors enumerated I.R.C.P. 54(e)(3), the rule permits this 

court to consider any other factors it deems relevant to the particular case. 

a. Plaintiff Was Intent on Punishing Defendant. 

Plaintiff has repeatedly attempted to paint itself as an innocent victim in this 

matter. For example, Plaintiff took the position at the hearing on November 24, 2015, that, 

had the data in Defendant's expert witness disclosure been provided pre-suit, that it would 

likely not have commenced litigation. It then reaffirmed that position at the January 6,2 016 

hearing. (Transcript of January 6, 2016 Hearing, Pp. 15-16). That position is wholly 

inaccurate. In fact, as can be seen from Exhibit H to the Affidavit of Hans A. Mitchell, 

defendant's insurer offered to provide the very information Plaintiff sought and Plaintiff 

rejected the offer, electing to file suit. Furthermore, as can be seen from the items in No. 

10 above, there were simple, cost-effective means available to Plaintiff at almost every 

point in this litigation, and at almost every such point, Plaintiff elected to proceed in as 

expensive a manner as possible. 

b. Plaintiff invited a motion for summary judgment. 

Although Plaintiff's counsel recounts his extensive experience as a 

commercial litigation attorney, the fact remains that Plaintiff originally brought this action 

as a claim for breach of written contract, even though no such written contract existed. 

Because Plaintiff alleged only theories based upon the breach of an express 

contract but could not support fundamental contract requirements of offer, acceptance, and 

meeting of the minds, Defendant moved for summary judgment. Even though Defendant 

had asked in various forms what type of contract Plaintiff was alleging, Plaintiff never 

answered that it was alleging an express oral contract. Rather, it doggedly contended that 
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either the Fee Schedule or its invoices gave rise to an express written contract. (See Plf.'s 

Response in Opposition to Def.'s Mot. Summ. J.) 

Furthermore, though it was obvious that an equitable form of relief such as 

an implied-in-fact contract or unjust enrichment would apply based on the undisputed facts, 

Plaintiff did not seek to add such a cause of action until after Defendant had filed its Motion 

for Summary Judgment and set the matter for hearing and then did not even seek a 

hearing on the motion to amend until months later. Considering the state of the pleadings, 

Defendant was compelled to move for summary judgment because Plaintiff had failed to 

provide supporting evidence for its claim in discovery. 

c. Plaintiff did not negotiate in good faith. 

Throughout this litigation, Defendant has made numerous efforts to resolve 

this matt~r short of trial. Early in the litigation process, Defendant served Plaintiff with an 

offer of judgment. (Mitchell Aff., Ex. D, First offer of judgment). Plaintiff did not deign to 

even make a counter-offer. 

Defendant again attempted to explore settlement, and at one point was 

forced to file a Motion to Compel Mediation in order to get Plaintiff to the table. Plaintiff 

could not be nailed down on whether it would agree to mediate- Plaintiff's counsel initially 

agreed, then changed course and stated that his agreement was conditional on 

Defendant's insurance adjuster appearing in person from the East Coast. (Mitchell Aff., 

Ex. E, Fisher e-mail re. mediation.) 

Following the unsuccessful mediation, Defendant again served an offer of 

judgment. (Mitchell Aff., Ex. F, Second offer of judgment.) Again, Plaintiff provided no 

response. Finally, this Court ordered a settlement conference and ordered, at Plaintiff's 
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insistence, that Defendant's insurance adjuster appear in person. In good faith, the 

adjuster traveled to Boise for the settlement conference. Plaintiff, however, did not engage 

in the settlement conference in good faith and instead sent an individual who had not been 

involved in the litigation until that time and who was not even aware that Defendant had 

served offers of judgment. 

In sum, Plaintiff was responsible for the unnecessary complexity of this 

litigation. Its fees are not reasonable, and Plaintiff is entitled to no more in fees than the 

amount that was in dispute. 

D. Plaintiff's attempt to put the blame on Defendant for the bloated fee bill 
is unfounded. 

1. Defendant had a reasonable basis for a defense in this matter. 

Defendant's insurer retains a third party to investigate claims which includes 

review of bills from vendors to determine if the bills are appropriate for the work performed. 

It is undisputed that this vendor was engaged in its investigation within days of the accident 

which gave rise to this case. It is also undisputed that the vendor made recommendations 

regarding reasonable value of services performed and that Defendant's insurer adopted 

those recommendations. The third party investigator holds itself out as an expert in the 

field, and it employees individuals with expertise in the environmental cleanup field. Based 

on the recommendations from its expert, Defendant's insurer disputed Plaintiff's bills 

because they appeared excessive. Though Defendant's expert opinions and testi_mony 

were not found to be persuasive, Defendant had a good faith basis to pursue its defense. 

2. Defendant complied with its discovery obligations regarding the 
basis of its opposition to Plaintiffs rates, and Plaintiff elected an 
odd, inefficient means of pursuing discovery. 
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As with much of this case, Plaintiff attempts to shift the burden of proof onto 

Defendant for Plaintiff's own failure to conduct discovery in an efficient, reasonable 

manner. Plaintiff was obligated to prove the reasonableness of its bills in order to prove 

quantum meruit. "Under either theory, the plaintiff carries the burden of proof." Peavey v. 

Pel/andini, 97 Idaho 655,661,551 P.2d 610,616 (1976). Defendant complied with its 

obligations to disclose experts. 

Plaintiff contends that it filed its lawsuit to "get to the bottom of Farm Supply's 

insurance company's 'unreasonableness' claim," but Plaintiff only put reasonableness of 

its charges at issue 11 months after it filed its original complaint. Plaintiff's original 

complaint lacked any cause of action to recover the reasonable value of services provided. 

( See Compl.) Plaintiff knew Mr. Miceli's identity months before it filed this lawsuit. Once 

the lawsuit was initiated, Plaintiff could have deposed Mr. Miceli or others at his firm 

involved in this matter. See Idaho R. Civ. P. 30 and 45. It also could have subpoenaed 

records from Mr. Miceli or his firm. See Idaho R. Civ. P. 45. Plaintiff also could have 

propounded written discovery commanding Defendant to produce its documentation 

regarding Mr. Miceli's involvement. Plaintiff did none of those things and instead chose an 

ill-advised, expensive, method of discovery, even though Defendant had advised it on 

multiple occasions that the people in its organization had no knowledge of most of the 

topics identified in the deposition notice. 

Furthermore, Plaintiff did not need to travel to conduct the deposition of 

Defendant's designees-the rule~ clearly allow telephonic depositions and teleconference 

depositions. See Idaho R. Civ. P. 30. Though telephonic depositions may not make sense 

in all cases, here, with the small amount at issue, certainly cost-saving practices would 
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have been reasonable. Plaintiff did not avail itself of the numerous rules that would have 

allowed it to investigate Mr. Miceli and his company's pre-suit involvement in this matter, 

but it failed to do so, and its failure should not be a basis for an attorney's fee award 

against Defendant. 

Ill. 
CONCLUSION 

For the foregoing reasons, Defendant respectfully requests that this Court 

find no prevailing party and deny Plaintiff's motion for costs and fees. In the alternative, 

if this Court finds Plaintiff was the prevailing party, Defendant respectfully requests thatthis 

Court award Plaintiff no more than $7,354.65 in reasonable fees and costs. 

DATED this i..b._ day of May, 2016. 

CAREY PERKINS LLP 

sdJAWA ~ 
Hans A. Mitchell, Of the Firm 
Attorneys for Defendant 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this~ day of May, 2016, I served a true and 
correct copy of the foregoing RESPONSE IN OPPOSITION TO PLAINTIFF'S MOTION 
FOR COSTS AND FEES by delivering the same to each of the following, by the method 
indicated below, addressed as follows: 

Vaughn Fisher 
Nicholas A. Warden 
FISHER RAINEY HUDSON 
950 W. Bannock Street, Ste. 630 
Boise, Idaho 83702 
Telephone: (208) 345-7000 
Attorneys for Plaintiff 

[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 297-2689 
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<C z -c.D -

. 
,-· 

Hans A. Mitchell, ISB No. 5565 
Aubrey D. Lyon, ISB No. 8380 
CAREY PERKINS LLP 

Capitol Park Plaza 
300 North 6th Street, Suite 200 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 

Attorneys for Defendant 

IN THE DISTRICT COURT OF 
THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 

FOR THE COUNTY OF ADA 
MAGISTRATE DIVISION 

H2O ENVIRONMENTAL, INC., an Idaho 
Corporation, 

-. ~ 

NO. ___ "imi~~~..,._-
AM. ____ F.,.t1~~ ~\tf): 

MAY 1 6 2016 
CHRISTOPHER D. RICH Clerf· 

By SARAH TAYLOR' • 
DC:PUT·( 

Plaintiff, 

vs. 

Case No. CV QC 1500236 

AFFIDAVIT OF HANS A. MITCHELL 
IN OPPOSITION TO PLAINTIFF'S 
MOTION FOR COSTS AND FEES 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

STATE OF IDAHO ) 
: ss. 

County of Ada ) 

HANS A. MITCHELL, having been first duly sworn upon oath, deposes and 
says: 

1. I am one of the attorneys of record in this matter, and make this 

affidavit based upon my own personal knowledge. 

AFFIDAVIT OF HANS A. MITCHELL IN OPPOSITION TO PLAINTIFF'S MOTION FOR 
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2. I am an attorney licensed to practice in the State of Idaho since 1997 

and Oregon since 1996. I am also a member of the bar of the Federal District Courts of 

Idaho and Oregon, as well as the bankruptcy courts of those jurisdiction. I am an active 

member of ORI, and the Claims and Litigation Management (CLM) organization. I am an 

AV rated attorney, a recipient of the Best Lawyer award from AM Best, and the managing 

partner of Carey Perkins LLP. 

3. I received my undergraduate degree from the University of Oregon in 

1991 and my juris doctor from Willamette University College of Law in 1996. 

4. My practice is a multi-state practice that has ranged from Oregon to 

Idaho to Utah and has focused primarily on defense of civil litigants in settings ranging from 

personal injury to product liability to complex commercial litigation. My practice has also 

involved and representation of corporate clients in all aspects of their existence, including 

collection matters. 

5. As the handling partner for this matter I was the attorney responsible 

for determining the deployment and allocation of resources to respond to the litigation as 

prosecuted by Plaintiff. Furthermore, as the managing partner of Carey Perkins LLP I am 

also responsible for allocation of resources as needed and dictated by the needs of each 

case and am familiar with the rates charged by my firm for its work. 

6. My current rates for collection litigation of the nature involved in this 

case range from $120-$140 per hour long term clients, to $165 per hour for newer clients. 

Associate time is billed at $110-$130/hr. and $150/hr. respectively. As someone who has 

litigated hundreds of cases to conclusion, seen multiple cost memoranda as well as 

multiple attorney fee bills in such cases, I am familiar with the prevailing rates for work of 

AFFIDAVIT OF HANS A. MITCHELL IN OPPOSITION TO PLAINTIFF'S MOTION FOR 
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this nature. In my opinion, given what should have been the simple and straightforward 

nature of the issues involved in this matter, my rates fall within the typical range for such 

work in this area and Plaintiff's counsel's rates do not. 

7. Attached hereto as Exhibit A is a true and correct copy of Plaintiff's 

Responses to Defendant's Discovery Requests dated June 30, 2015. 

8. Attached hereto as Exhibit B is a true and correct copy of pages 1, 

19-25, and 48-52, of the deposition of Plaintiff's 30(b)(6) designee Steven King taken in 

this matter. 

9. Attached hereto as Exhibit C is a true and correct copy of pages 1-4 

and 10 of the trial transcript in this matter. 

10. Attached hereto as Exhibit D is a true and correct copy of an offer of 

judgment that was served on Plaintiff's counsel on April 27, 2015 in this matter. 

11. Attached hereto as Exhibit E is a true and correct copy of a 

September 8, 2015 e-mail from Plaintiff's counsel regarding mediation. 

12. Attached hereto as Exhibit F is a true and correct copy of an offer of 

judgment that was served on Plaintiff's counsel on October 23, 2015 in this matter. 

13. Attached hereto as Exhibit G is a true and correct copy of 

correspondence to and from Plaintiff's counsel regarding the 30(b)(6) deposition of 

Defendant. 

14. Attached hereto as Exhibit H, is a true and correct copy of 

correspondence between Plaintiff's counsel and the insurance carrier for Defendant in 

which the carrier offers to provide the basis for the reductions to Plaintiff's bill, which offer 

was rejected by Plaintiff in favor of litigation. 
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15. Attached hereto as Exhibit I is a true and correct copy of Plaintiff's 

First Supplemental Interrogatory Answers in this matter. 

16. Defendant objects to Plaintiff's request for discretionary costs as they 

were neither exceptional, nor necessary. Notably Plaintiff elected to travel to take a 

deposition which it knew would yield no information and which could have been 

accomplished via telephone. Furthermore, there is nothing unique about incurring the cost 

of a trial transcript and, although it may have been convenient, it was certainly not 

. necessary. (Travel and lodging expenses for expert witnesses and attorneys and 

photocopy expenses are common, not exceptional. Fish v. Smith, 131 Idaho 492, 960 

P.2d 175 (1998)). 

17. Defendant also object to the most of the paralegal time for which 

Plaintiff seeks recovery since, based on the vague nature of the descriptions provided, the 

activities undertaken appear to be clerical in nature e.g. updating a discovery file, rather 

than an exercise of independent judgment by someone with the skill and training in 

paralegal activities. Just because an activity is performed_ by a paralegal, does not make 

it a paralegal activity. 

18. Defendant objects to Plaintiff's request for attorney fees for the 

reasons set forth in its Response to Plaintiff's Motion for Costs and Fees and for the 

reasons as follows as such entries are either unreasonable or lack sufficient information 

to determine their reasonableness. Defendant further objects because most of the time 

entries for which Plaintiff seeks recovery, fail to allocate time to specific tasks as required 

to permit the court to evaluate the appropriateness of the time actually spent on that 

specific task. Weaver v. Searle Bros., 129 Idaho 497, 927 P .2d 887 (1996): 
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Date 
0/23/2014 

0/24/2014 

0/27/2014 

10/28/2014 

12/03/2014 

2/29/2014 

2/30/2014 AW 

1/06/2015 AW 

1/07/2015 JH 

1/27/2015 AW 

Ob"ection 
ultiple tasks billed as a single entry without allocation to 

ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he reason for the individual activities undertaken. 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he reason for the individual activities undertaken. 
o indication of the nature of the conversation so no means 
f determinin reasonableness of time char ed. 
ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he reason for the individual activities undertaken. 

ultiple tasks billed as a single entry (drafting and revision) 
ithout allocation to any specific task so no means of 
eterminin reasonableness of time char ed. 
ultiple tasks billed as a single entry without allocation to 

ny specific task so no means of determining 
easonableness of time charged. In addition, it is 
nreasonable to bill for time for pleading which lacked a 

actual basis (formation of written contract.) Description 
Isa fails to identify what was reviewed or how that assisted 
reparation of the complaint where other counsel had 
ecently prepared demand letter based on same set of 
lie ed facts. 
ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 

easonableness of time charged. Furthermore venue was 
ot at issue and did not require research to determine 
ame. 
nsufficient description of the activity involved - it should not 
ake a half hour to edit a 4 page, double spaced document. 
n addition there appears to be either duplication of time or 
n attorney engaging in clerical work as the edits were edits 

VWF accordin to the ent . 
ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 

easonableness of time charged. In addition the tasks are 
lerical in nature as they are simply the completion of forms 
nd/or im lementin edits b counsel. 
o description of the individual with whom counsel spoke is 
iven nor the nature or substance of the conversation is 
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2/05/2015 

2/05/2015 

3/05/2015 
3/11/2015 

first entry) 

3/11/2015 
second entry) 

4/07/2015 

4/07/2015 

4/08/2015 

4/08/2015 

4/13/2015 

4/14/2015 

4/15/2015 
4/15/2016 

4/15/2016 

F 

dentified so there is no basis to determine whether the time 
ent was reasonable. 

o description is given concerning what exactly was 
pdated. It appears likely to have been filing which is 
lerical in nature and does not require a paralegal to 
erform. 
ultiple tasks billed as a single entry without allocation to 

ny specific task so no means of determining 
easonableness of time charged. No explanation for 
ecessit of meetin with VWF iven. 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he reason for the activities undertaken. 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 

easonableness of time charged. No explanation given of 
he reason for the activities undertaken. 
his is the third attorney involved in a very basic collection 
atter. Three attorneys is unreasonable without further 

x lanation. 
o explanation given for the necessity of a conference 
etween attorne s concernin a schedulin conference. 
ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 

easonableness of time char ed. 
uplicate attorney time - already billed by NAW on same 
ate. 
ultiple tasks billed as a single entry (drafting and revision) 
ithout allocation to any specific task so no means of 
etermining reasonableness of time charged. Furthermore, 

nitial preparation of deposition notices is properly the 
ub·ect of arale al time not attorne time. 
ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 
easonableness of time charged. No explanation given for 
he need for multiple attorneys to bill for review and 
re aration of the same document. 

his is the third revision of the same deposition notice, for a 
otal of 1.6 hours being spent in its preparation, an 
nreasonable amount of time. 
ultiple tasks billed as a single entry without allocation to 

n s ecific task so no means of determinin 
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reasonableness of time charqed. 
D4/23/2016 RAR Mtorney not counsel of record and no claim for bad faith 

was, or could be, asserted in matter and no explanation 
:iiven of the need for the consultation. 

D4/23/2015 NAW No explanation of the substance of the communication 
~iven so no basis to determine the reasonableness of time 
soent on the task. 

)4/23/2015 VWF Multiple tasks billed as a single entry without allocation to 
any specific task so no means of determining 
.. easonableness of time charged. No explanation given of 
he reason for the activities undertaken. 

)4/25/2015 'JAW The document prepared contained a single request for 
production for which it is patently unreasonable to take .5 
nours to draft. 

)4/27/2015 JJH Multiple tasks billed as a single entry without allocation to 
any specific task so no means of determining 
.. easonableness of time charged. No explanation given of 
he reason for the activities undertaken. 

)5/08/2015 JJH No explanation of the content of the letter prepared or sent 
provided so there is no basis to determine whether the 
amount of time spent was reasonable. 

)5/08/2015 'JAW Duplicate billing by attorneys NAW and VWF for the same 
activitv. 

)5/08/2015 VWF Duplicate by attorneys VWF and NAW for the same activity. 
)5/11/2015 SRC nsufficient description of activity given, likely clerical, not 

paraleqal activity. 
)5/11/2015 VWF nsufficient description of activity given - discovery from 

which party? What documents or other discovery were 
reviewed? What quantity of documents or discovery were 
reviewed? 

)5/28/2015 SRC Multiple tasks billed as a single entry without allocation to 
any specific task so no means of determining 
reasonableness of time charged. No explanation given of 
the reason for the activities undertaken. 1.6 hours already 
billed for preparation of the notice of deposition, now 
otalina 2.2 hours. 

)6/12/2015 'JAW nsufficient description of the correspondence given - no 
~escription of the substance of the correspondence 
provided. 

)6/17/2015 'JAW Duplication of activities undertaken by JJH on the same 
(Jate. 

)6/17/2015 'JAW Multiple tasks billed as a single entry without allocation to 
any specific task so no means of determining 
.. easonableness of time charged. No ~xplanation given of 
he reason for the activities undertaken and in fact a 
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:>0rtion of that descriotion has actuallv been redacted. 
D6/17/2015 NAW Second instance of duplication of activities undertaken by 

JJH on the same date. 
D6/17/2015 NAW Multiple tasks billed as a single entry without allocation to 

~my specific task so no means of determining 
--easonableness of time charged. No explanation given of 
he reason for the activities undertaken. 

D6/26/2015 SRC Duplication of activities undertaken by JJH and NAW on 
)6/17/2015 

D6/26/2015 JJH Duplication of activities already undertaken by JJH, NAW or 
)6/17/2015 and SRC on 06/26/2015. 

D6/27/2015 NAW Duplication of activities Duplication of activities already 
undertaken by JJH, NAW on 06/17/2015 and SRC and JJH 
:m 06/26/2015. 

D6/27/2015 NAW No explanation of the substance of a conversation that 
asted almost an hour aiven. 

D6/29/2015 JJH Duplication of activities Duplication of activities already 
Undertaken by JJH, NAW on 06/17/2015 and SRC and JJH 
bn 06/26/2015 or clerical work. 

D6/30/2015 JJH Duplication of activities Duplication of activities already 
undertaken by JJH, NAW on 06/17/2015 and SRC and JJH 
:m 06/26/2015 and JJH on 6/29/2015 or clerical work. 

D6/30/2015 NAW Duolication of JJH activitv on same date. 
D7/07/2015 NAW nadequate description qiven. 
D7/07/2015 NAW nadequate description given - what activities did counsel 

actuallv undertaken in oreoaration for the deposition. 
D7/07/2015 WVF nadequate description given and duplication of billing for 

he same activitv bv NAW on the same date. 
D7/08/2015 WVF nadeauate descriotion aiven. 
D7/20/2015 NAW nadequate description given of nature of the call or its 

pertinence to case at issue as client is longstanding and 
bnqoinq client of counsel. 

D7/27/2015 RAR Multiple tasks billed as a single entry without allocation to 
any specific task so no means of determining 
--easonableness of time charged. No explanation given of 
he reason for the activities undertaken. No explanation 
~iven of the need for consult with third attorney, who is not 
of record in the matter. Furthermore entry has been 
--edacted, althouqh time has not been reduced. 

)7/27/2015 SRC Duplication of work by attorney NAW or clerical work, 
nsufficient description qiven. 

)7/27/2015 NAW Duolication of work bv SRC. 
)7/27/2015 NAW Multiple tasks billed as a single entry without allocation to 

any specific task so no means of determining 
--easonableness of time charqed. No explanation aiven of 
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7/27/2015 

7/27/2015 

7/28/2015 

7/28/2015 

7/30/2015 

7/30/2015 

8/06/2015 

8/07/2015 

8/07/2015 

8/10/2015 

8/10/2015 

8/14/2015 

8/17/2015 

8/20/2015 

8/24/2015 

8/24/2015 

F 

AW (Both 
ntries 
AW 

F 

he reason for the individual activities undertaken. 
uplication of work by VWF and or clerical work as simply 

ncor oratin edits b other counsel. 
o explanation given for activities undertaken or substance 
f consult. Du licative of time billed b RAR on same date. 
ntry fails to state activities undertaken for almost 2 hours 

o finalize - likel clerical in nature. 
o explanation given of the pleadings revised, or the 
anner of their revision. 
o explanation given of the manner in which the file was 
dated likel clerical activit . 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he reason for the individual activities undertaken. 
nsufficient description given - activity likely clerical in 
ature. 
nsufficient description given - likely collection and 
athering of documents for counsel to use at hearing- a 
lerical activit . 
nsufficient description given - no description of the nature 
f the calls or that the ertained to the case at hand. 
nsufficient description given - no description of the nature 
f the call or that it ertained to the case at hand. 
ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 

easonableness of time charged. No explanation given of 
he reason for the individual activities undertaken. (Time 
nt for NAW for attendance at hearin was onl .60 
nsufficient description - No explanation given regarding 
arty with whom counsel corresponded or the substance of 
he corres ondence. 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he reason for the individual activities undertaken. 
nsufficient description given - no explanation of the matter 
esearched. Unsuccessful motion in limine was undertaken 
ithout a factual or legal basis and as an act of 
amesmanshi and ultimate! denied. 
esearch appears likely to have been undertaken as part of 
nsuccessful motion in limine filed in bad faith and as act of 
amesmanshi . 
ocument prepared in without factual or legal basis and as 
n act of ure amesmanshi . 
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8/24/2015 

8/25/2016 

8/25/2015 
8/28/2015 

8/28/2015 

8/31/2015 

8/31/2015 

9/08/2015 

9/09/2015 

9/09/2015 

9/09/2015 
9/29/2015 

9/29/2015 

10/06/2015 F 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 

easonableness of time charged. No explanation given of 
he reason for the individual activities undertaken. 
nsufficient explanation given - no description of the 
ctivities undertaken to finalize the document or 
emonstration of the exercise of independent judgment. 
ctivities likel clerical in nature. 
u lication of activites b SC - activities clerical in nature. 

nsufficient and redacted description, without corresponding 
eduction from time. No explanation of need for or 
ubstance of intraoffice conference. 
uplicate billing for same activity by RAR, insufficient 
x lanation of activities undertaken. 
ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 
easonableness of time charged. All activities undertaken 
ere clerical in nature. 
ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he reason for the individual activities undertaken. · 
ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he reason for the individual activities undertaken. 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he reason for the individual activities unaertaken. 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he reason for the individual activities undertaken. 
u lication of activit undertaken b NAW 

nsufficient description given - pertinent portion of time 
nt has been redacted. Du licative of time billed b VWF 
ultiple tasks billed as a single ·entry without allocation to 

ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he reason for the individual activities undertaken. 
u licative of time billed b RAR 

nsufficient description - no indication of the parties 
nvolved in the corres ondence or the substance of the 
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:ommunications. 
10/16/2015 VWF Vlultiple tasks billed as a single entry without allocation to 

any specific task so no means of determining 
easonableness of time charged. No explanation given of 
he reason for the individual activities undertaken. 
;:urthermore, explanation has been redacted, without regarc 
o the time billed. 

10/20/2015 NAW Vlultiple tasks billed as a single entry without allocation to 
any specific task so no means of determining 
easonableness of time charged. No explanation given of 
he reason for the individual activities undertaken. 

10/26/2015 NAW Schedulina activities are considered clerical in nature. 
10/28/2015 WvF Double billina for same time spent bv NAW on activitv. 
10/28/2015 NAW Multiple tasks billed as a single entry without allocation to 

~my specific task so no means of determining 
easonableness of time charged. No explanation given of 
he reason for the individual activities undertaken. Double 
:>illina for time spent bv VWF on same activitv. 

11/10/2015 JJH Vlultiple tasks billed as a single entry without allocation to 
any specific task so no means of determining 
easonableness of time charged. No explanation given of 
he reason for the individual activities undertaken. 
Descriotion includes clerical activities. 

11/10/2015 1/WF Multiple tasks billed as a single entry without allocation to 
any specific task so no means of determining 
easonableness of time charged. No explanation given of 
he reason for the individual activities undertaken. 

11/16/2015 NAW No explanation of the research undertaken or the need for it 
s aiven. 

11/16/2015 NAW No explanation of the research undertaken or the need for it 
s aiven. 

11/16/2015 NAW No exolanation of the documents reviewed is aiven. 
11/16/2015 1/WF No explanation of the substance or need for conference 

::iiven. 
11/17/2015 SRC nsufficient explanation given - no information concerning 

activities undertaken to finalize the motion or how SRC 
exercised independent iudament - likelv clerical activitv. 

11/17/2015 NAW Duplicative of 11/16/2015 entrv. 
11/17/2015 NAW Vlultiple tasks billed as a single entry without allocation to 

~my specific task so no means of determining 
""easonableness of time charged. No explanation given of 
he reason for the individual activities undertaken. 

11/17/2015 1/WF Duplicative of drafting activities undertaken by other 
:ounsel. 

11/18/2015 SRC nsufficient description - likelv clerical filina. 
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1/24/2015 F 

1/30/2015 

12/4/2015 
2/09/2015 
2/09/2015 

2/16/2015 AW 

2/16/2015 

12/17/2015 

12/18/2015 
2/21/2015 

2/21/2015 

2/29/2015 
2/29/2015 

12/29/2015 

12/31/2015 F 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he reason for the individual activities undertaken - No 
escription given of the activities or time spent in 
re aration and the time s ent attendin hearin . 
ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 

easonableness of time charged. No explanation given of 
he reason for the individual activities undertaken. 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he reason for the individual activities undertaken. Also 
u licative of time billed b NAW 
ocument was not prepared as rebuttal disclosure, but 

ather case-in-chief disclosure, was long after original 
eadline for such disclosure by the court and undertaken 
hen Plaintiff's act of gamesmanship failed and ultimately 
isallowed b court. 
ultiple tasks billed as a single entry without allocation to 

ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he reason for the individual activities undertaken. 
nsufficient explanation - description of substance of 
orres ondence redacted. 

nsufficient description of the substance or reasons for the 
onference call provided. Likely duplicate billing of time 
illed b VWF. 
nsufficient description provided - no explanation of 
ubstance or reasons for call, likely duplicate billing of time 
illed b NAW. 

nsufficient description - substance and purpose of meeting 
edacted. Duplicative of time billed by VWF for same 
ctivi 
ultiple tasks billed as a single entry without allocation to 

ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he reason for the individual activities undertaken. 
u licative of time billed b NAW for same activit . 
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1/06/2016 

1/06/2016 
1/06/2016 
1/08/2016 
1/08/2016 
1/11/206 

1/15/2016 

1/15/2016 
1/15/2016 
1/18/2016 

1/18/2016 

1/18/2016 

1/18/2016 F 

1/18/2016 F 

1/19/2016 
1/19/2016 
1/19/2016 

1/19/2016 

1/19/2016 

1/19/2016 
1/20/2016 

ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he reason for the individual activities undertaken. 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he activities undertaken in re aration for hearin 

nsufficient description given - No explanation for who RL 
s or the substance or need for the conference. 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 

easonableness of time charged. No explanation given of 
he activities undertaken in re aration. 

nsufficient description of nature or substance of 
onversation 
nsufficient description of nature or substance of 
onversation 
uplicate billing for same activity by RAL and VWF; 

nsufficient descri tion 
nsufficient description - redacted, no description of trial 
re aration activit · du licate billin 
ultiple tasks billed as a single entry without allocation to 

ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he activities undertaken. 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he activities undertaken. 
nsufficient description - substantive portion of activity 
edacted. 
nsufficient description - no detail concerning substance of 
onversation or individual with whom conversation held. 
nsufficient descri tion 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 
easonableness of time char ed. No ex lanation iven of 
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1/20/2016 

1/20/2016 
1/20/2016 

1/20/2016 

1/22/2016 
1/22/2016 

1/25/2016 
1/25/2016 

1/26/2016 
1/26/2016 
1/26/2016 

1/27/2016 
1/27/2016 

1/27/2016 

1/27/2016 
1/28/2016 

1/28/2016 

he activities undertaken. Clerical activities. 
nsufficient description of activities done in preparation for 
onference, particularly where conference handled in its 
ntirety by different counsel. Duplicative of time billed by 

F for same activities 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he activities undertaken in re aration. 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he activities undertaken in re aration. 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 

easonableness of time charged. No explanation given of 
he activities undertaken in preparation. Duplicative of time 
illed b NAW 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he activities undertaken in preparation. Duplicative of time 
illed b NAW. 

AFFIDAVIT OF HANS A. MITCHELL IN OPPOSITION TO PLAINTIFF'S MOTION FOR 
COSTS AND FEES - 14 
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1/28/2016 

1/28/2016 

1/28/2016 

1/28/2016 

1/30/2016 

1/31/2016 

2/01/2016 

2/01/2016 
2/01/2016 

2/02/2016 

2/02/2016 
2/04/2016 
2/08/2016 
2/08/2016 
2/10/2016 
2/10/2016 
2/01/2016 

2/01/2016 
2/01/2016 
2/01/2016 

ny specific task so no means of determining 
easonableness of time char ed. Clerical activities. 
nsufficient description - No information concerning nature 
r substance of conversation. 
otion for reconsideration unreasonable and ultimately 

enied. 
ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 

easonableness of time charged. No explanation given of 
he activities undertaken in re aration. 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 

easonableness of time charged. Motion in Ii mine ill
dvised and ultimate! denied. 
ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 

easonableness of time charged. No explanation given of 
he activities undertaken in re aration. 

ult!ple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 

easonableness of time charged. No explanation given of 
he activities undertaken in re aration. 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 
easonableness of time char ed. Insufficient descri tion. 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 
easonableness of time char ed. Time ent redacted. 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no !)leans of determining 

easonableness of time char ed. Clerical activities. 

lerical activit . 
lerical activit . 
lerical activit . 
lerical activit . 
ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 

easonableness of time charged. No explanation given of 
he activities undertaken in re aration. 

AFFIDAVIT OF HANS A. MITCHELL IN OPPOSITION TO PLAINTIFF'S MOTION FOR 
COSTS AND FEES - 15 
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2/02/2016 

2/03/2016 

2/23/2016 
2/25/2016 

3/07/2016 
3/07/2016 

3/08/2016 
3/08/2016 
3/09/2016 
3/09/2016 
3/09/2016 
3/09/2016 

3/22/2016 

4/04/2016 

4/04/2016 

4/07/2016 

4/12/2016 

4/21/2016 

4/22/2016 

ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he activities undertaken in re aration. 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he activities undertaken in re aration. 
nsufficient description - no indication of activity undertaken 
n re aration. 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 
easonableness of time char ed. 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 

easonableness of time char ed. Du licate billin . 

uplicate billing for time spent by VWF on the same task. 

ntry documents ex parte communication with the court and 
hould be disallowed. 
ultiple tasks billed as a single entry without allocation to 

ny specific task so no means of determining 
easonableness of time char ed. 
ultiple tasks billed as a single entry without allocation to 

ny specific task so no means of determining 
easonableness of time charged. Duplicative of time billed 
y NAW for activities. Insufficient description as description 
edacted. 

ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 

easonableness of time char ed. 
ultiple tasks billed as a single entry without allocation to 
ny specific task so no means of determining 
easonableness of time char ed. 
ultiple tasks billed as a single entry without allocation to 

ny specific task so no means of determining 
easonableness of time charged. Some activities also 
arale al in nature. 

AFFIDAVIT OF HANS A. MITCHELL IN OPPOSITION TO PLAINTIFF'S MOTION FOR 
COSTS AND FEES -16 
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4/25/2016 

4/25/2016 F 

5/02/2016 F 

ny specific task so no means of determining 
easonableness of time char ed. 
ultiple tasks billed as a single entry without allocation to 

ny specific task so no means of determining 
easonableness of time charged. Duplicative of time billed 

VWF for same activities. 
ultiple tasks billed as a single entry without allocation to 

ny specific task so no means of determining 
easonableness of time charged. No explanation given of 
he activities undertaken in preparation. Duplicative of time 
illed b JJH for same activities. 
ultiple tasks billed as a single entry without allocation to 

ny specific task so no means of determining 
easonableness of time charged. No explanation of "other 
ocuments" edited iven. 

Because of the manner in which Plaintiff has documented, or not documented, 
its counsels' time in this matter, the foregoing entries fail to comply with the 
requirements of I.R.C.P. 54. Furthermore, the use of 4 different attorneys in what was 
a small, simple collection matter that ultimately ballooned into the case heard by the 
Court, simply demonstrates the inefficient and unreasonable manner in which Plaintiff 
has prosecuted this case. For the foregoing reasons, Plaintiff's request to recover the 
above fees should be denied. 

FURTHER your Affiant saith not. 

SUBSCRIBED AND SWORN to before me thislllday of May, 2016. 

(SEAL) 

- ~--. 
.-'.1'MELANIES. HILL 

. •NOTARY PUBLIC 
-STATE OF IDAHO 

~:141! 
otaryPublic for Idaho 

Residing at Boise, Idaho 
Commission expires¥· n, ~ 

AFFIDAVIT OF HANS A. MITCHELL IN OPPOSITION TO PLAINTIFF'S MOTION FOR 
COSTS AND FEES - 17 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this lftL day of May, 2016, I served a true 
and correct copy of the foregoing AFFIDAVIT OF HANS A. MITCHELL IN 
OPPOSITION TO PLAINTIFF'S MOTION FOR COSTS AND FEES by delivering the 
same to each of the following, by the method indicated below, addressed as follows: 

Vaughn Fisher 
Nicholas A. Warden 
FISHER RAINEY HUDSON 
950 W. Bannock Street, Ste. 630 
Boise, Idaho 83702 
Telephone: (208) 345-7000 
Attorneys for Plaintiff 

[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 297-2689 

AFFIDAVIT OF HANS A. MITCHELL IN OPPOSITION TO PLAINTIFF'S MOTION FOR 
COSTS AND FEES - 18 
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Vaughn Fishet". ISB No, 7624 
Nicholas A. Wal'den, lSB No. 9179 
FCSHER RAINEY HUDSON 
9'50 ·w. Bannock St.; Ste. 630 
Boise, TD 83702 
Email: :va,ughn@frhtrlnilawyers.com 
Em.afl: miw@frhtriallawycrs.com 
Tel~phone: (208) 345-7000 
Facsimile: (208) 514-.1900 

Attomeys for Plaintiff 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 

H2O ENVlRONMENTAL, INC.,.an Idaho 
Coq,orati@~ 
Plaintiff 

v. 

FARM SUPPLYDISTRJBUTORS, INC., 
an Oregon corporation 
Defendimt. 

Case No. CV OC 1500236 

PLAINTIFF'S RESPONSES TO 
DEFF.J\11)_ANT"FAR!\1"SUPPLY'S FIRST 
SET OF INTERROGATORIES, 
REQUESTS FOR ADMISSION AND 
REQUESTS Ji'OR PRODUCTION :OF 
DOCUMENTS TO PLAINTIFF 

INTERROGATORY NO. 1: Please state 1he name, address, and telephone 

number of each person answering or assisting in answering the~e !nterrogatoiies, requests for 

admission and requests for production. 

RESPONSE TO INTERROGATORY NO. 1: Ed Savre c/o Fisher Rafoey 

Hudson, 950 W .. Bannock .St.. Ste. 630., Boise, ID 83702. 

INTERROGATORY NO. 2: Please identify each and every person known to 

you or your attorneys who has any knowledge of, or who purports.,to have.any .kno~ledge of, :any 
of the facts of this action. By this Interrogatory_, we seek the identities of all pe.rsot1s·who have 

PLAINTIFF'S RESPONSES TO DEFENDANT FARM SUPPLY'S FIRST SET OF INTERROGATORIES, REQUESTS FOR ADMISSION AND REQUESTS FOR PRODUCTION OF DOCUMENTS TO PLAINTIFF· 1 
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any knowledge ~f any fact pertinent to. the issues involved in this action. For each such person, 

describe the-nature ittid substance of such knowledge. 

RESPONSE TO INTERROGATORY NO. 2: Plaintiffs·object to this fnterrogatory No. 

2 on the grounds that it is .overly broad, undi.ily burdensome, and that it invades the at1omey

client privilege and the attorney work product doctri~e. S.ubject to and without waiving such 

objection, Plaintiff responds that ,he following ,people may have information related to this 

action: 

1-120: Each. of the following people participated in the,site clean-up performed by I-120. 

Steven King, P.rqject Manager 

Craig Simmons, Guzzler Vac-tanker 

· James Traver~ 70 ·Bti:rrel Vac-lanket 

Ryan P.iper} Crew Truck 

Forrest L,ehmer 

Farm Supply Distributors: Each ofthtdbllowing people niay have infmmationregarding the 
request for services by H20 and the initi_atio·n of the clean·u_p. however, Farm Supply 
Distributors likely has bettenccess to this infonnation: 

. Greg Willis 

Steve Jcderberg. driver 

Carol Ware.I 

Vertex: Each of the followfog people may have infonnation regarding the _.payment of H2O's 
invoices by the insurance company, however, ,F,mn.S~pply Distributors Hkel_y .has better access 
to this. infonnatfon: 

Kathr_yn Johnson, Assistant Project Manager 

Chris Miceli 

Maverick Enmfoyees·:··Each ofthe following peopie may have information related to the· spill, the 
initiation of the-clcan.;up and the clean~up,effo11s: 

PLAINTIFF'S RESPONSES TO DEFENDANT F ARt'1 ·SUPPLY'S FIRST SET OF INTERROGATORIES, REQUESTS FOR ADMISSION AND REQUESTS ,FOR PRODUCTION OF DOCUMENTS TO PLAIN1:IFF - 2 
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Tta.vl~ ·Goff 
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Boi·se Fire Department: Each of the following people may .have infonnation related to the 
reporting of the spiU and the·initiatici"n of the-clean-up: 

Jeff Root 

Kendal Smith 

Aaron Hummel, Battalion Chief 

ACHD: Each' of the following people may have information related to the spill and instructions to H20 regarding the _clean-up of the spiH: 

Robert Hutchings 

Timothy Morgan 

Boise City Public Works: Each of the following,people·may have information related·to the spill alid instructions to H20 regarding the clean-up of the spiU: 

Briat1 Feather 

DEQ: Eacb of the following people may have _infonnation related to.Jhe-spill and instructions to· 1-120 regarding the cleruFop of the -spill:. 

Mark Vankleek 

INTERROGATORY NO. 3: Please identify all _persons you intend to call as 

factual witnesses.at the trial of this case and describe their.anticipated testimony. 

RESPONSE- TO INTERROGATORY NO. 3: Plaintiff o~jects to this 

Interrogatory-No. 3 to the ~xtent that it is premature and supplants the scheduling order-issued by /' 
the Court. .Subject to and \vj'thout ,vaivingc these objections. Plaintiff may call any 9"f the persons 

listed in response to these interrogatories. Plaintiff reserves the right to, supplement this 

response. 

PLAINTIFF'S RESPONSES TO DEFENDANT FARM SUPPLY'S FJRST SET OF INTERROGATORIES,. REQUESTS FOR ADMISSION AND REQUE~TS .FOR PRODUCTION OF DOCUMENTS TO PLAINTIFF - 3 
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INTERROGATORY NO. 4: Please. identify each person whom you expect to 

call as an expert wifne.ss at the trial of this case, and for each ,such person; provide the 

infonnation listed in r.R.C.P .. 26(b)(4)(A)(])(iHii), 

Rl~SP"ONSE TO JNT.ERUOGATORY NO. 4: Plaintiff objects to this 

Interrogatory No. 4 to the extent ·that it is _premature and suppJants the sc~1eduling order :issued by 

the Court. Pluintiff rescrves-th'e right to supplement this.response. 

INTERROGATORY NO. 5: Please identify .;my and ,aff contracts between you 

and Fann. ,Supply relating 1o the Spill. For each .such contract provide the date· and place the 

contract was executed, the individuals executing them, all tem1s and 'conditi'ons .of tl1e contract, 

the persons with knowledge,.or informmion concerning the contract, :and describe all documents 

that relate·or refer to the contract. 

RESPONSE TO INTERROGATORYNO. 5: Defendant hired H20' to conduct 

environmental remediation services in response to spi11 at a. gas station. Pursuant Lo the 

agreement between the parties, H20 performed the services requested and cleaned the spiJI. 

Defendant has _paid some~ but not all of the charges for those services. Plaintiff is unaware :of 

any written contract for remediation services executed by both pmties. 

INTERROGATORY NO. 6: Please· .state whether you, or .any of your 

representatives, had any discussions .or n_cg~tiations: with Fam1 ·supply .or its representatives-at 

any fort~ oti·or aftet'Joly 12. 2014. concerning the terms of any contract between lhe Plaintiff and 

Fam1 SJJpply regarding remediation services for the Spill at issue in this case. For eacb 

discussion or negotiation, state: 

a. the date of ·each discussion or negotiation; 

b. the place of each discussion or negotiation; 

PLAINTIFF'S,RESPONSES TO DEFENDANT 'FARM SUPPLY'S FIRST SET·OF 
INTERROGATORIES, REQUESTS FOR ADMISSION AND REQUESTS FOR 
PRODUCTION OF llOCUMENTS TO PLAINTIFF - 4 
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c, the name ~d address of each participant; 

d. the matiers discussed; 

e. any decisions or agreements reached; and 

f. whether any written wcocd was made of any discussion or negotiation, 

RESPONSE TO INTERROGATORY NO .. 6: Plai11tiff states that S !'even ,King 

had several discussions with represcnta1ive(s) of Fann Supply on or after July 12, 20'14, 

regarding- remediation services.for th.e Spill and payment for those services .. The precise date of 

these discussions is presently unknown 

I.NTERROGATORY NO. 7: State. whether yon have received any written 

communication .Pertaining to the matters jnvolved in this ~ction from any non-party individual, 

agency, or entity .having knowledge .of the issues,:i~olved in tl1is matter, and, if so, $late: 

a._ ihc·date of each .written communication; 

b. the contents of each -written communication; and 

·c. the full name .and address of each .and every person from whom an.d to 
whom each writlen communicntion was received. 

RESPONSE ·TO INTERROGATORY NO. 7: Plaintiff ·sfates thnt Steven Ki!:Jg may 

have received written communication via email from the following representatives of nonwpmiy 

entities during the time period from ·the date ~fthe Spiil to tl1e filing.oftlJis lawsuit., however at· 

this point Plaintiff has been unable to 1oc~te. any communication from the agencies; 

Timothy Morgan of the Ada County High Way District 

Mark Vankleekof the Idaho Department of Environmental Qua! ity 

Kathryn Johnson of Vertex ~Please see documents bates numbered H20 001-004 nnd 

092-096) 

PLAINTIFF'S RESPONSES TO DEFKNDANT FARM SUPPLY'S FIRST SET OF 
INTERROG;\TORIESt REQUESTS FOR ADMISSION'AND REQUESTS FOR 
PRODUCTION OF DOCUMENTS TO .PLAINTIFF - 5 
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Please ~efer to Plaintiff's. response to Interrogatory No. 2 above for a description of the 

contents of each written communication. The precise dates of each written communication is 

presentJy.unknow11. Plaintiffreserves,the right to,supplement this response. 

INTERROGATORY NO. 8: Have you, your agents, your investigators, or 

anyone acting on your behalf interviewed ,pr obtained from ~ou oi: ,any other person, including 

the Defendant, _stµtements of any kind, with ·or without .the knowledge of the person making the 

statement, relating to the issues involved in this action, whether wr1tten, recorded~ 

stenographically transcribed, oral or ·otherwise? If so; please identify· and describe each such 

person and each such statement. 

RESPONSE TO INTERROGATORY NO. 8: None. 

INTERROGATORY .NO. 9: lfyou have been.a litigant .itrany other litigation, !lt 

any time, whether_ civil, bankruptcy, administrative, or otherwise, please identify and describe 
' 

your involvenient. T.o,provide a complete response;please include in your response,the.name and 

address of each and every court wherein any related action was filed; an .identification of 'the 

parties to any related proceedings; an identification of ·the number assigned to .any related 

litigation; .an identification of the attorneys for all parties; and a description.-~eneralIY' of what the 

matter consisted of and the dispositipil thereof. 

RESPONSE. TO' INTERROGATORY NO. ·9: Plaintiff objects to this 

Interrogatory No. 9 on the grow1ds tl1at a request rega:rding:"any other litigation:> regardless of 

type, topic. or location "at any time'" \.Vilhout ,anr sort of temporal restriction is overly broad, 

unduly burdensome and not reasonab'ly cntculated to lead t9 the discovery of admissible 

evidence. 

PLAINTIFF'S=RESPONSES TO DEFENDANT FARM SUPPLY'S FIRST SET OF 
INTERROGATORIES, REQUESTS .Fon ADMISSION AND REQUESTS FOR 
PRODUCTION .. OF DOCUMENTS TO PLAINTIFF - 6 
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INTERROGATORY NO. 10: Please identify and describe all documents, items, 

exhibits, photographs, or things you intend to offer into evidence at the trial of this action. 

RESPONS~ TO INTERROGATORY NO. JO~ Plaintiff objects to this 

Interrogatory No, 10 to the extent that it is premature and supplants the schedu_ling order issued 

by the Court. Plaintiff reserves the righno suppleme11t this response .• 

lNT.ERROGATORY NO . .11: Please identify each and every person (including, 

but not' limited to: attorneys, investigators, expert witnesses, agents, or employees) who 

investigated. on your behalf: any of the facts or circumstances relating to this action, or who 

participated in providing the services for which you ~eek compensation, setting .the rates for 

these.-

RESPONSE TO INTERROGATORY NO. 11: Plaintiff has not hired any 

investigators. Expert witness disclosures will confonn to 1he Court'.s scheduling-order. Plaintiff 

has hired attomeys of the law finn of Fisher Rainey Hudson. Agents .and emplbyees. of l:12O 

presently known With knowledge of the facts relating to this action are listed in response to . . 
Interrogatory No. 2 above. The individuals presently known to H2O who .partidpated in 

providing the.services for which H2O seeks compensation are listed in response to Interrogatory 

No. 2 above. H20's rates are primarily set by CEO John l?radley and President Greg Scyphers. 

INTERROGATORY NO. 12: With r:espect to your answer to Request .for 
Admission No. 3, if your response is an~thing others. than an unconditional .admission, .. P.Ie~sc 
state: 

a. The date of all communications or discussio.ns; 

b. The place of each.discussion or communication 
c. The full name of each and every person with whom Plaintiff's rates were 

discussed;, 

PLAINTIFF'S RESPONSES TO DEFENDANT FARM SUPPLY~s FIRST SET OF 
INTERROGATORIES, REQUESTS FOR ADMISSION.AND REQUESTS FOR 
PRODlJC'tJON·OF DOCUMENTS TO PLAINTIFF w 7 
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d. The substance of any oral or written communication regarding Plaintiffs 
rates; and 

e. Any decisio1is or agreem.cnts reached. 
RESPONSE TO lNTER.ROGATORY NO. 12: Upon further i11vestigation, 

Plaintiff revises its response to Request for Admission No· .. 3 from "Denied'' to "Admitted". 

INtERROGATORY NO. 13: Wi~b respect -to your answers to Request. for 
Admission No; 4; if your response is anything other than an -unconditiona1 admission, pleas~ 
slate: 

-a. The date the Fee Schedule was pro.vided 
b. The substance ,of any oral or Mitten. communications regarding ·the Fee 

Schedule; and 

c. The full name of each and every person who was provided a Fee1ched1J]C,· 

RESPONSE TO INTERROGATORY NO. 13: Upon further investigation·, 

.Plaintiff revisi!s its response to Reque.st for Admission No. 4 from ;<Denied" to "Admilled". 

REQUEST FOR PRODUCTION NO. 1:. PJ_ease produce -any and ·all reports, 

documents, notes1 memoranda, letters, audio tapes, video tapes,._original color photographs, and 

any other material's prepared by dt relied upon by .th_e person or persons you expect to call as an 

expert .. witness in this action, and please produce a current curr.iculum vitae for eacb expel'l 

\\1tncss you intend to call to testify at the-trial of this action. 

RESPONSE TO REQUEST _FOR PRODU_CTION NO. l: Plaintiff objects to 

this Request' for Production No. 1 to ,tbe extent that it is premature .and sµpplartts the scbedul.ing 

order issued by the Court. Plaintiff reserves the right to supplement this .response. 

REQUEST FOR PRODUGTION NO 2: Please produce all documents~ 

contracts, records, reporrs, notes,.or other tangible materials you identified .or relied upon in your 

Answer to Interrogatory No~_5 abov_et, or relating to t11e,substance of Interrogatory No. 5-. 

PLAINTI.FF'S,RESPONSES TO DEFENDANT FARM SUPPLY'S FIRST SET OF JNTERROGA,TORIES, REQUESTS FOR ADMISSION AND REQUESTS FOR PRODUCTION OF DOCUMENTS TO PLAINTIFF - 8 
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RESPONSE TO REQUEST FOR PRODUCTION NO. 2: Please see 

documents bates numbered I-120 005-012. 

REQUEST FOR PRODUCTION NO, 3: Please produce all documents~ 

contracts1 records, reports, notes, or other tangible materials you identified or relied upon in your 

Answer to Interrogatory No. 6 above, otrelating to _the substance of Interrogatory No·: 6. 

RESPONS.E TO REQUEST FOR .PRODUCTION NO .. 3: None: 

REQUEST FOR PRODUCTION NO. 4: Ple~se p~odµce· all documents, 

contracts.,, records, repo1ts, notes, or other tangible ma1erials yo.ti identifie-.d or relied upon in your 

A!1swer to.Interrogatory No. 7 above, or rela6ng to the substance oflnlerrogator.y No. 7; 

RESJ)ONSE TO.REQUEST l10R.PRODUCTION'NO. 4: None. PlaintiffreserveHhe. 

dght to supplement this response. 

REQUEST FOR PRODUCTION NO. 5: Please produce all docmnents1 

cont mets, records, reports, notes, or other tangible materials you identified or relied upon -in your 

Answer.to lnierrogatory No. 8 .above, M relating to·the substance oflnterrogatory No. 8'. 

RESPONSE TO REQUEST FOR PRODUCTlON NO. ·5: None . 

. REQUEST FOR PRODUCTION NO. 6: Please produce. all documents, 

contracts, records, reports~ notes, or other tangible materials you identified or relied ·upon in your 

Answer to Interrogatory No. 9 ~hove, .or relating lo the substance ofJnterrogatory No. 9. 

RESPONSE TO REQUEST FOR PRODUCTION N0 .. 6: None. 

REQUEST FOR PRODUCTION NO. 7: Please produce all documents, ,items-, 

exhibits, photographs, or things you may offer into evidence a1' the tdal of this action, including 

all those identified in response to Interrogatory No. 10, above. 

PLAINTJFF1S RESPONSES TO DEFENDANT FARM SUPPLY'S .FIRST SET OF INTERROGATORIES, REQUESTS FOR ADMISSION AND REQUESTS F9R PRO.DUCTION OF DOCUMENTS TO PLAINTIFF - 9 
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RESPONSE TO REQUEST FOR PRODUCTION NO. 7i Plaintiff objects to 

this Request for Production No. 7 to the extent that it is premature and supplants' the scheduliµg 

order issued by the Court. Plaintiff reserves the right to supplement thistesponse. 

REQUEST FOR PRODUCTION NO .. 8: }>lease produce all documents, 

contracts, records. reports,. notes, communications, or .other tangible. materials you identified or 

relied upon fo your Answer to Interrogatory No. 12 above,. or relating to the substance, of 

Interrogatory No. 12. 

RESPONSE TO'REQUEST FOR.'PROD0CTION NO. 8: None. 

REQUEST FOR PRODUCTION NO, 9: Please produce· all documents. 

contracts, records, reports:. notes, communications, or other tangible .materiais you identified or 

relied ,upon in your Answer to In~errogatory No, 13 above, or .relatfog to the substance of 

Interrogatory No. J 3. 

:RESPONSE TO REOUEST FOR PRODUCTION'NO., ,9: None~ 

REQUEST FOR PRODUCTION NO. 10: Please produce .all. documents 

including, but not limited to, contracts) specifications, fee agreements, kiters, invoices, receipts, . . 

time sheets, or other items of a tangible ,natllre ~hich you ha.ve provided to ·or received.from ·the 

Defendant, Vertex, or Zurrch North Americµ. 

RESPONSE TO REQUEST 'FOR PRODUCTION NO. 10: Please sec 

documents bates numbered H2O 005-069 and 072-090, 097. 101-103 . .;; ;. -

REQUEST FOR PRODUCT[ON NO; 1'1: JJlease produce all documents 

incluqing, but not limited ·to, contracts, letters, billings or other items of a tangib! e nature that 

you bave ·pro.vidcd·to or received from any other person or entity who provided Jnbor .. materi.als. 

or otherwise'worked on·the Spill. 

PLAINTIFF'S RESPONSES TO DEFENDANT FARM SUPPLY'S FIRST S¥,-TOF 
INTERROGATORIES, REQUESTS ·FOR ADMISSION AND REQUESTS FOR 
PROriUCTION OF DOCUMENTS TO'·PLAINTIFF- JO 
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RESPONSE TO REQUEST FOR, .t>RODUCTION NO. ll: Do.cuments bates 

numbered I-12O 001-113 .. 

.REQUEST FOR PRODUCTION NO. 12: Please produce all documents in 

)'(?UI" possession which are or may be relevant to any of the facts, circumstances, allegations, 

and/or defenses set forth in the plcadin·gs on file,.in this matter. 

RESPONSE T(l REQUEST FOR PRODUCTfON NO. 12: Please see 

documents bates numbered H2O Q0 1-004 and 070-07 l . 

REQUEST FOR PRODUCTION N0.13: Produce a11 documents relating-or 

pertaining in any way to the SpiJ1 which is. the subject matter .of ·this litigation or yotir 

involvement with the Spill. Such documents·shall include the fo-Howing: photographs, drawings, 

files, records, repm1s, ietters, transmittals, submittals, correspondence,. memoranda, minutes, 

emails, recordings, purchase orders, contracts, agreements,.statements, invoices; logs1 .calendars, 

schedules, time ~heets, drawings, .prans,;speciJkations, sketchcs,,maps, shop 9rawings, estimates, 

calculations, budgets, bids,. change orders, proposed change orders, req~1ests for information, 

manuals; test results, appointment books, telephone call rec.ords and logs, notes, notebooks, 

invoices, trip tickets, diaries1 reports, notations, files. shipping manjfests, bills of lading, 

organiza1ional thruts, policy statements, procedures, instructions~ _guidelines, charts,. diagrams, 

indices and/or chronological listings of documents which rel ale· to. the·Spil I. 

RESPONSE TO REQUEST FOR ]>:ROllUCTION NO. 13: Please see 

documents bates numqered. H2O 001 ~ 113. Plaintiff)eserves the right lo supplement its response. 

REQUEST FOR ADMISSION NO. 3: Please admit that you did not :discuss the 

rates to be charged for Plaintiffs remediation services with any representatives of Defendant 

Fann Supply ·t,eforc providing the remediation services on the Spill. 

,PLAINTIFF'S RESPONSES TO DEFENDANT FARM SUPPLY'S.FIRST SETOF INTERROGATORIES, REQUESTS FOR ADMISSION AND REQUESTS FOR PRODUCTION OF DOCUMENTS TO P_LAINTIFF - 11 



000399

0613012015 15:13 Fr image2015- Fisher Hainey Ison Wehfax Page: 13115 

RF.,S'PONSE TO REQUEST FOR ADMISSION 'NO. 3: Denied. The basis for 

Plaintiff's denial will be provided in response to Interrogatory No. 12 as part .of-a supplemental 

response to .discovery. 

F.IRST SUPPLEMENTAL ~SPON~E TO REQUEST .FOR ADMISSION 

~:Admitwd. 

REQUEST ~OR ADMISSION NO. 4: Please admit that .you did not provide a 

Pee ~c~edule to.Defendant Farm .Supply or its representati:ve before you ·pr:ovided remediation 

services on _the Spill . 

. RESPONSE_ TO .REQUEST FOR ADMISSION NO. 4: Denied. The basis for 

Plaintiffs denial will be provided in r:esponse to Tnterrogatory No. 1.3 as part of a supplemental 

response .to discovery. 

:FIRST SOP'PLEMENTAL RESPONSE TO REQUEST FOR ADMISSION 

NO. 4; Admitted. 

DATED this ~. day of.Tune, 1015. 

FISflER RAINEY HUDSON 

U L·~---.. ~ ' . .. , 
·•·.·. ~ ·.t.",·' . . .. ~. .. 

•,.. V ~<p • .... 0 p 0 . ",~ .~ .. :.., ·:~ .... .,. 

1'JfcMias Warden, qf the firm 
Attorney for· Plaintiff° 

PLAlNTlFFtS ,RESPONSES TO DEFENDANT FARM SUPPL Y'S FIRST SET OF 
INTERROGATORIES, REQUESTS F<lR ADMISSION AND REQUESTS.FpR 
PRODUCTION OF'DOCUMENTS TO PLAIN11FF ~ 12 
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• I 

IN THE MAGISTRATE COURT OF 

THE FOURTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND 

FOR THE COUNTY OF ADA 

H2O ENVIRONMENTAL, INC., an Idaho 

Corporation, 

Plaintiff, 

vs. Case No. CV OC 1500236 

FARM SUPPLY DISTRIBUTORS, INC., an 

Oregon corporation, 

Defendant. 

I.R.C.P, 30(B) (6) DEPOSITION OF H20 ENVIRONMENTAL, INC. 

REPORTED BY: 

TESTIMONY OF STEVEN KING 

AUGUST 17, 2015 

MONICA M. ARCHULETA, CSR NO. 471 

NOTARY PUBLIC 

(208)345-9611 M & M COURT REPORTING (208)345-8800 (fax) 
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Q. And on the next page this appears to be an 

e-mail from you to Ms. Johnsen dated August 13. And it 

appears you are replying to a few of the items she has 

requested. At the end you say, you know, I've got to 

address the other ones tomorrow morning. I'll get back 

to you. J 

A. Yes. 

Q. Does this appear to be an e-mail that you did 

send out on August 13? 

A. Yes. 

Q-. Do you recall sending that e-mail out? 

A. Yes. 

19 

Q. On the next page is another e-mail. This one 

dated August 14. It appears to be from you to Ms. 

Johnsen. And the summary is you appear to be responding 

to a few of her additional questions from her initial 

e-mail on August 11. Is that a correct summary of this 

e-mail? 

A. Yes. 

Q. Do you recall sending this e-mail? 

A. Yes. 

Q. And does this appear to be an authentic 

representation of that e-mail? 

A. Yes. 

Q. So if you would go back to your affidavit, 

(208)345-9611 M & M COURT REPORTING (208)345-8800 (fax) 
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20 

which is Exhibit 1. In Paragraph 5 you testify, "Prior 

to completing cleanup of the spill I submitted a copy of 

H20's standard fee schedule, a true and correct copy of 

which is attached hereto as Exhibit A to Defendant." 

Do you still contend that that is a correct statement? 

A. Yeah. They got a copy of that fee schedule. 

Q. When did they get it? 

A. Probably on or about the 16th. 

Q. How was it sent? And who was it sent to? 

A. It would have been sent by e-mail. Or, 

actually, let's see. Nichole probably sent this. If 

she didn't, I did. 

Q. I'll tell you I don't have an e-mail that 

shows you or Nichole sending anyone a fee schedule. 

A. Okay. 

Q. So --

A. A fee schedule was not denied. 

Q. That wasn't.my question. I'm trying to find 

out when a fee schedule was sent. And who sent it. And 

sent to who. 

A. Okay. 

Q. So you think it was sent by e-mail? 

A. Um-hmm. 

Q. You are not sure who sent it; is that correct? 

A. No. Well, let's see, was it requested by me? 

(208)345-9611 M & M COURT REPORTING (208)345-8800 (fax) 
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21 

Was that one of the requests that was in here? I think 

Nichole sent this to Farm Supply with the first invoice. 

Q. What makes you think that? 

A. Because it is kind of standard policy of what 

we would do. 

Q. Is it standard policy to send invoices by 

e-mail? 

A. Yes, it is. And we usually follow it up with 

mail. 

Q. Is it standard process to send invoices dated 

after the date they are sent? For example, would it be 

standard process to send an invoice dated July 18 on 

July 16? 

Q. It is possible if it was a Friday and didn't 

go right out in the mail on Friday. It could have sat 

until Saturday or Monday. 

Q. I'm asking the reverse. Is it possible that 

an invoice with a date on it of July 18 is actually sent 

two days before that date on July 16? Is that standard 

procedure? 

A. I would say I don't know. Because I wouldn't 

be the one sending it. 

Q. But you do know some of the standard 

procedures related to sending invoices? 

A. Some of them, yes. 

(208)345-9611 M & M COURT REPORTING (208)345-8800 (fax) 
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Q. And can you explain why, if it is standard 

procedure, to send invoices by e-mail? The one e-mail 

we have from Ms. Si;nmons with an invoice attached 

doesn't appear to have a fee schedule attached. 

A. Okay. 

Q. Is that standard procedure? 

A. I would say probably not. 

Q. Can you still state with certainty that you 

submitted a copy of H20 standard fee schedule to Farm 

Supply? 

MR. WARDEN: Objection. Counsel, you have 

asked this several times. He has answered it several 

times. Go ahead and answer it to the extent that you 

can. 

THE WITNESS: I just don't recall at this 

point. 

Q. (BY MR. LYON) Paragraph 6 of your affidavit 

states, "On more than one occasion during the cleanup I 

submitted invoices to the Defendant for work H20 had 

done in order to clean up the fuel spill." 

A. I submitted invoices -- that is probably 

incorrect. I would have submitted field work orders. 

22 : 

Q. And who would you submit those work orders to? 

A. Probably Nichole. Or I would have them 

proofed through Joe Wickenden. 

(208)345-9611 M & M COURT REPORTING (208)345-8800 (fax) 
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23 

Q. It sounds to me like you submit those work 

orders to someone internally within H20, who then 

generally generates invoices based on those? 

A. That's correct. But they would have showed me 

that invoice and I probably would have gone back through 

the work order before I said yes, send that. 

Q. Paragraph 7 of your affidavit, "The first such 

invoice, a true and correct copy of which is attached 

hereto as Exhibit B, was submitted to Farm Supply on or 

about July 16." 

It is my understanding from your testimony 

that Exhibit B, the invoice attached as Exhibit B, if 

you would please take a look at that, is the invoice 

that was actually submitted to Farm Supply or Ms. 

Johnsen on August 4; is that correct? 

A. That's possible that it was sent August 4. 

Q. And I'll tell you why I ask that and see if 

you can confirm. So if you -- I'm looking at your 

affidavit. And the invoice attached to your affidavit. 

Which is the last couple of pages. So if you look 

at kind of coming from the bottom we have Roto-Rooter 

services. And on the quantity you have applied 1.2. Or 

H20 as has applied 1.2. Is that correct? 

A. Yes. 

Q. Then if we go to Exhibit 2. And this is the 

(208)~45-9611 M & M COURT REPORTING (208)345-8800 (fax) 
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e-mail chain. And included in that e-mail chain is 

and I'm looking at pages Bates numbers H20 100. And 

then the invoice behind that. 

A. Okay. 

24 

Q. So for invoice 3501 dated 7-18, and if we look 

at the Roto-Rooter Jetter Services, the quantity is also 

1. 2. 

A. That is correct. 

Q. And I believe you testified that this 3501 

invoice starts on H20 101. That is the invoice attached 
. . 

to your August 4 e-mail where you were saying, "Hey, we 

have the wrong rate. I'm sending you a new invoice." 

A. Yeah, this was the corrected rate. 

Q. And so Paragraph 7 of your affidavit where you 

say Exhibit B was submitted to Farm Supply on July 16, 

is that a correct statement after having reviewed these 

invoices? 

MR. WARDEN: I apologize. I think this 

confusion is actually our office's fault. Exhibit B 

appears to be a copy of the corrected invoice sent on 

August 4 rather than the original that was sent prior to 

that. So I apologize. 

Q. (BY MR. LYON) So, Mr. King, is Paragraph 7 a 

correct statement? Paragraph 7 of your affidavit? I'm 

sorry. 

(208)345-9611 M & M COURT REPORTING (208)345-8800 (fax) 
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A. Let's find out. I believe to the best of my 

knowledge that is a correct statement. 

Q. Even though that is the invoice that was 

attached to your August 4 e-mail where you state, "Hey, 

I'm submitting you this new invoice''? 

A. Maybe. 

Q. So you are just not sure about Paragraph 7? 

A. No, I am not sure. There was two initial 

invoices created. And one was corrected. 

Q. So the first version of that 3501 invoice that 

went out had an incorrect charge on it; is that correct? 

A. That's correct. 

Q. So is Paragraph 8 of your affidavit where you 

state, "The charges contained in the invoices were 

consistent with the prices contained in the fee 

schedule," is that a correct statement? 

A. Which one? 

Q. Paragraph 8 of your affidavit. 

A. Okay. 

Q. And, again, Paragraph 8 states, "The charges 

contained in the invoices were consistent with the 

prices contained in the fee schedule." Is that a 

correct statement? 

A. For the most part, yes. 

Q. But not completely? 

(208)345-9611 M & M COURT REPORTING (208)345-8800 (fax) 
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do you have any other relationship of any sort right now 

with H20? 

A. No. 

Q. And what are the current terms of you being 

here to testify on behalf of H20? 

A. There is no terms. They are not paying me. 

I'm not billing them. This was my project. I felt 

compelled to see this project through. 

Q. So it is my understanding you have been 

identified as the representative or the designee, 

rather, of H20 to speak on three specific topics. Did 

you attempt to determine what knowledge H20 has on the 

three topics that I understand you have been designated 

to testify to? And let me -- I'll go through each one 

independently rather than try to combine it all 

together. 

A. Okay. 

Q. So did you do any research at H20 regarding 

all information concerning the work performed on the job 

at issue in this case, including how the scope of the 

work was determined, who participated in that process, 

the work actually performed, and the equipment/personnel 

used to perform the work? 

·MR.WARDEN: I'm going to object to the form 

of the question. Go ahead and answer if you can. 

(208)345-9611 M & M COURT REPORTING (208)345-8800 (fax) 
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that? 

THE WITNESS: 

(BY MR. LYON) 

Yes. 

What did you do to investigate 

A. Oh, no, I have not investigated that since I 

have left H20. 

Q. Do you have any knowledge beyond just your 

personal knowledge related to topic number two? 

A. I have no knowledge; no. 

49 

Q. Did you speak with anyone within H20 about the 

information included in topic number two? 

A. No. 

Q. Did you request that all documents related to 

number two be provided to you to take a look at? 

A. There has been no request; no. Not from me. 

MR. WARDEN: Objection to form. Number two is 

not a request for production of documents. 

Q. (BY MR. LYON) And that is not my question. 

My question is, did you~ in your capacity as the 

designee for H20, designated to testify today on behalf 

of H20 as to topic number two, did you. go to H20 and 

say, "I want to look at all of the documents we've got 

responsive to this"? 

A. No, I did not. 

Q. And category number three in the notice of 

deposition, did you investigate any information H20 has 

(208)345~9611 M & M COURT REPORTING (208)345-8800 (fax) 
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regarding category number three? And I'll read that. 

"All information related to invoicing for the job at 

issue in this case, including the content of the 

invoices, when they were sent, the manner in which they 

were sent, preparation of the invoices and payment 

thereof." 

A. No, I have not. 

Q. Did you make a request to H20 to review all of 

the documents they might have responsive to that 

category? 

A. No, I did not. 

Q. Did you --

MR. WARDEN: Sarne objection. No. 3 is not a 

request for production. 

Q. (BY MR. LYON) Did you speak with anyone at 

H20 to see if anyone had any knowledge regarding 

category number three? And, I'm sorry, I'm referring to 

category number three in the Notice of Deposition. 

A. No, I haven't talked to anybody about that. 

Q. Did you do anything to prepare -- to become 

familiar with the knowledge that H20 has regarding 

category number three in the 30(b) (6) Notice of 

Deposition to H20? 

A. Other than meeting with --

Q. And I will stop you right there. I don't want 

(208)345-9611 M & M COURT REPORTING (208)345-8800 (fax) 
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to know anything about discussions you had with counsel. 

I'm not trying to get into that. Anything outside of 

discussions you've had with H20's attorneys? 

A. No. 

Q. And category number five. And, again, I'm 

referring to category number five in the Notice of 

Deposition to H20. "All communications with anyone 

other than their attorney regarding the need for spill 

remediation at issue in this case, the scope of work, 

the charges or pricing for work to be performed, the 

charges or pricing for work already performed, and any 

agreement or dispute regarding any of the foregoing." 

MR. WARDEN: I'm going to jump and object and 

clarify for the record that Mr. King is not the designee 

for all topics addressed by topic number five. 

Mr. Wickenden will be responding to the portion of -- so 

to the extent number five goes to the content of the fee 

schedule, or the reasonableness of those charges, then I 

would ask Mr. King's testimony be restricted to that. 

Q. (BY MR. LYON) With the exception of what 

counsel just stated did you do anything to determine 

what information or knowledge H20 has regarding topic 

number five? 

A. No. 

Q. Did you speak with anyone at H20 to·see if 

(208)345-9611 M & M COURT REPORTING (208)345-8800 (fax) 
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they had documents that might provide information about 

knowledge or information H20 might have about category 

number five? 

A. I never requested any documentation from H20 

on this matter. 

Q. Did you speak with anyone at H20 at any time 

about determining what they know about category number 

five? 

A.· I would have to say no. 

Q. So it is my understanding that besides your 

personal knowledge you have done nothing to familiarize 

yourself with any additional knowledge or information 

H20 might have regarding the three topics we just went 

over in the notice? 

A. I got most of this information today. I 

reviewed it before coming here. Other than that I know 

my cell phone is gone. I know my e-mail is gone. So 

there was no reason to ask H20 for any of this. 

52 

MR. LYON: Let's take a quick break and go off 

the record. 

(Recess.) 

MR. LYON: We are back on the record after a 

short recess. Counsel and I have agreed that we will 
, 

continue Mr. King's deposition as to his personal 

knowledge. We have discussed the issue of whether H20 

(208)345-9611 M & M COURT REPORTING (208)345-8800 (fax) 
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1 that the very first time that the defendant ever 
2 said why was when their consultant issued an 
3 expert disclosure September 9 of 2015. Some 13 
4 months after they said the rates were too high.was 
5 the first time they ever said why. 
6 There's two claims in this case, 
7 Your Honor. The first one is for breach ofan 
8 express contract. There is going to be evidence 
9 at trial that an express contract existed and that 

10 it was an express oral contract. And there was 
11 originally a pleading that there was an express 
12 written contract, and I think that that came from 
13 the client's course of dealing that no written 
14 contract was ever turned up during course of 

l 15 discovery or this case. So we're not going to 
16 find a signed written contract. 
17 But we do think there's going to be a 
18 lot of evidence of an express oral contract and 
19 that all the elements will be met, that there was 
20 a meeting of the minds, that there was full 
21 performance, et cetera. 
22 There may be some dispute as to whether 
23 or not the essential term of how much would be 
24 paid was part of that express oral contract. 
25 However, we provided the court with ample case law 

.. 

3 (Pages 9 to 12) 

Tucker & Associates, 605 W. Fort St., Boise, ID 83702 (208) 345-3704 
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Hans A Mitchell, ISB No. 5565 
Jessica E. Pollack, ISB No. 8700 
CAREY PERKINS LLP 
Capitol Park Plaza 
300 North 6th Street, Suite 200 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 

Attorneys for Defendant 

IN THE MAGISTRATE COURT OF 
THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 

FOR THE COUNTY OF ADA 

H20 ENVIRONMENTAL, INC., an Idaho 
Corporation, · 

Plaintiff, 

vs. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

Case No. CV OC 1500236 

OFFER OF JUDGMENT 

TO: PLAINTIFF and its Attorneys of Record: 

Pursuant to Rule 68 of the Idaho Rules of Civil Procedure, Defendant Farm 

Supply Distributors, Inc., by and through its attorneys of record, Carey Perkins LLP, hereby 

offers to allow judgment to be taken against Farm Supply Distributors, Inc. in the amount 

of TWO THOUSAND AND N0/100 DOLLARS ($2,000.00). The amount set forth herein 

includes any attorney fees allowable by contract or law and costs incurred to date. This 

Offer of Judgment is made for the purpose specified in Rule 68 and is not to be construed 

OFFER OF JUDGMENT-1 
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as an admission that said Defendant is liable in this action or that the Plaintiff has suffered 

any damage. 

DATED this 27th day of April, 2015. 

CAREY PERKINS LLP 

By /s/ 
Jessica E. Pollack, Of the Firm 
Attorneys for Defendant 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 27th day of April, 2015, I served a true and 
correct copy of the foregoing OFFER OF JUDGMENT by delivering the same to each of 
the following, by the method indicated below, addressed as follows: 

Vaughn Fisher 
Nicholas A Warden 
FISHER RAINEY HUDSON 

950 W. Bannock Street, Ste. 630 
Boise, Idaho 83702 
1elephone: (208) 345-7000 
Attorneys for Plaintiff 

OFFER OF JUDGMENT- 2 

[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 297-2689 

Isl 
Jessica E. Pollack 
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Aubrey Lyon 

From: 
Sent: 
To: 
Cc: 
Subject: 

Vaughn Fisher <vaughn@frhtriallawyers.com> 
Tuesday, September 08, 2015 9:41 AM 
Aubrey Lyon; dprice2@adaweb.net 
Hans Mitchell; naw@frhtriallawyers.com 
RE: H20 Environmental Inc. vs. Farm Supply Distributors Inc. - CVOC1500236 Mediation 

Thanks Aubrey. To be more precise, we agreed to mediate, we agreed to use the mediator defendant wanted and we 
agreed to provide dates. My client wanted to know whether defendant's insurance carrier would have the adjuster 
present at the mediation. They were waiting for an answer regarding whether an insurance adjuster would be physically 
present like my client before deciding whether to ask the court if it would require it. 

Do you have an answer as to whether the adjuster will be physically present in Boise at the mediation they wanted to 
have? If we can get an answer to that question, then we may be able to dispense with the hearing. 

Thanks, 

Vaughn 

Vaughn Fisher 
Attorney 
Fisher Rainey Hudson 
a: 950 W. Bannock St., Suite 630, Boise, ID 83702 
p: (208) 345-7000 
f: (208) 514-1900 
e: vaug h n@frhtrial lawyers. com 

This message contains information which may be confidential and privileged and has been sent solely for the use of the 
intended recipient. If you are not the intended recipient, you may not use, copy or disclose to anyone, by any means, the 
message or any information contained in the message. If you have received this message in error, please immediately 
notify the sender by reply e-mail and then delete the message. 

From: Aubrey Lyon [mailto:adlyon@careyperkins.com] 
Sent: Tuesday, September 8, 2015 9:35 AM 
To: dprice2@adaweb.net 
Cc: Hans Mitchell <hamitchell@careyperkins.com>; vaughn@frhtriallawyers.com: naw@frhtriallawyers.com 
Subject: RE: H20 Environmental Inc. vs._ Farm Supply Distributors Inc. - CVOC1500236 Mediation 

Ms. Price: 

We attempted with Mr. Fisher last week to set a mediation where we, along with a representative from our 
client, would be personally present. Unfortunately Mr. Fisher has indicated that was not acceptable and that he wished 

1 
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to discuss the matter with the Court a .... e conference set for this week. We wou, ... Iove to get a mediation set as soon 
as possible. 

Very truly yours, 

Aubrey D. Lyon 
Carey Perkins LLP 
300 North 6th Street, Suite 200 
P.O. Box 519 
Boise, Idaho 83701-0519 
Telephone (208)345-8600 
Facsimile (208)345-8660 
adlyon@careyperkins.com 

Carey Perkins LLP, www.careyperkins.com, has offices in Boise and Idaho Falls, Idaho, and has attorneys admitted to 
practice in Idaho, Oregon, Washington, and Wyoming. 

CONFIDENTIALITY NOTICE: This e-mail is intended only for the personal and confidential use of the individual(s) named 
as recipients and is covered by the Electronic Communications Privacy Act, 18 U.S.C. §§ 2510-2521. It may contain 
information that is privileged, confidential and/or protected from disclosure under applicable law including, but not 
limited to, the attorney-client privilege and/or work product doctrine. If you have received this e-mail in error, please 
notify the sender and delete this message from your computer. Do not deliver, distribute or copy this transmission, 
disclose its contents or take any action in reliance on the information it contains. 

From: Deirdre Price [mailto:dprice2@adaweb.net] 
Sent: Tuesday, September 08, 2015 9:01 AM 
To: Marshell Martinez; jennifer@frhtriallawyers.com 
Subject: H20 Environmental Inc. vs. Farm Supply Distributors Inc. - CVOC1500236 Mediation 

Good Morning, 

I was just checking to see if Mediation has been set up on the above case? 

Thank you. 

Deirdre Price 
In Court Clerk for 
Judge Patricia Young and Judge Roger Cockerille 
200 W. Front St., Boise, ID 83702 
(208) 287-7495, (208) 287-7487 

2 
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Hans A. Mitchell, ISB No. 5565 
Aubrey D. Lyons, ISB No. 8380 
CAREY PERKINS LLP 

Capitol Park Plaza 
300 North 6th Street, Suite 200 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 

Attorneys for Defendant 

IN THE MAGISTRATE COURT OF 
THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 

FOR THE COUNTY OF ADA 

H2O ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff, 

vs. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

Case No. CV OC 1500236 

OFFER OF JUDGMENT 

TO: PLAINTIFF and its Attorneys of Record: 

Pursuant to Rule 68 of the Idaho Rules of Civil Procedure, Defendant Farm 

Supply Distributors, Inc., by and through its attorneys of record, Carey Perkins LLP, hereby 

offers to allow judgment to be taken against Farm Supply Distributors, Inc. in the amount 

of SEVEN THOUSAND THREE HUNDRED FIFTY-FOUR AND 65/100 DOLLARS 

($7,354.65). The amount set forth herein is inclusive of any attorney fees allowable by 

contract or law and costs incurred to date. This Offer of Judgment is made for the purpose 

OFFER OF JUDGMENT - 1 



000425

specified in Rule 68 and is not to be construed as an admission that said Defendant is 

liable in this action or that the Plaintiff has suffered any damage. 

DATED this 23rd day of October, 2015. 

CAREY PERKINS LLP 

By Isl 
Aubrey D. Lyon, Of the Firm 
Attorneys for Defendant 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 23rd day of October, 2015, I served a true 
and correct copy of the foregoing OFFER OF JUDGMENT by delivering the same to each 
of the following, by the method indicated below, addressed as follows: 

Vaughn Fisher 
Nicholas A. Warden 
FISHER RAINEY HUDSON 

950 W. Bannock Street, Ste. 630 
Boise, Idaho 83702 
Telephone: (208) 345-7000 
Attorneys for Plaintiff 

OFFER OF JUDGMENT - 2 

[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 297-2689 

Isl 
Aubrey D. Lyon 
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-- -- - ·- - ;;, -- - -- - - -- - ... .., -

.• ; 

0 FISHER RAINEY HUDSON 

MayS,2015 

Jessica Poilack 
Carey .Perkins, LLP 
Capitol Park Plaza 
300 N. 6th St., Ste. 200 
P.O. Box 519 
Boise, Idaho 83701-0519 

Sent via fax 
' 

RE: H20 v. FSD·- Motion for Jlratective Order 

Dear Jessica, 
. . 

I am writing in response to the motion for protechve ··order, :pursuant to Ru!~ 
37(a){2) and irr _a good faith effort to resolve a :discovery dispute· without _court 
intervention. 

As I stated in my April 21, 2015, .email we are agreea:ble-to having the dep·os1tian 
in Enterprise. 1 am uncertain why you believe this is stllJ ·.rn jssue. 

As to items 3, 4, and S on the 30(b){6) dep'c>sition notice;-'WE!° are. content to 
receive that information in response to written discovery and wlll prepare the 
appropriate interrogatmies. 

The crux of this matter is your .client's obligatfon to.appoint·_; designee.to-a~swer 
items·1 and 2 on the .30(b)(6) deposition-notice. Your client has refused. to pay 
the charges based, we beJieve, upon the --insuraiice company's ( or _.its ~ert 
Vertex's) ·assessment the charges were unreasonable .. Jf there:is -some other 
reason your client has refused to meet its contta'ctua1 obfigations:then·p]ea:se let 
meknow. 

Otherwise,.the information from its insurance t611ipanyfs "re·asoha.bly available" 
to your client as contemplated by the rule. As well, ·your client may·"appofnt 
other persons who consent to testify on its behalf' to resp·ond to out notice. 
Since .your clie:nt is relying on the insurance -company and its expert as a 

'350 't-lEST B,\.NHOCK $TREET. 5Ti: 630 ao1s1: 10 63702 T 208:3<15.JOOO t' ."!03.-Si4.1900 •.FRHTRIAL.l.AWYcRS.COM 
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justification for not paying the invoice, then your client has infonnation 
reasonably availab1e to it and should appoint the most appropriate -person from 
the insurance company or its expert to testify. 

This is a good faith effort to resolve ·a discovery dispute. We also believe this two 
item 30(b)(6) deposition is the most efficient \Vay to conduct the limited discovery 
necessary to prepare ~his case for trial. Please withdraw your motion and work with us to 
schedule the30(hJ(6) deposit~on for items 1 and2 in .Enterprise, OR. 

Also, jf your client is not relying on the insurance company :and its expert, then 
please tell us why it is not paying the invoice. In your motion your client .makes an 
admission that it1 "has no knowledge regarding the reasonableness of the amount charged 
by Plaintiff ... " If that is the case and your client is not relying on the information reasonably 
available to it from its insurance carrier, then there appears to be no good faith basis for 
your client's decision to !=Ontinue this Jitigation and summary judgment is appropriate. 

I look.forward to hearing from you. 

Best regards, 

J1;4L)tdc 
Nick Warden 
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E. B. SMITH (1896-1975) 
LESLIE S. BROWN 
DONALD f. CAREY* 
MARISA S. CRECELWS 
WILLIAM K. FLETCHER 
DA YID W. KNOTTS 
AUBREY D. LYON 
BRUCE R. McALLISTER 
HANS A. MITCHELL 
DAVID S. PERKINS 
CARSTEN A. PETERSON 
JESSICA E. POLLACK 
WILLIAM G. POPE· 
LINDSEY R. ROMANKIW 
DINALSALLA.K 
RICHARD L. STUBBS 
TRACY L WRIGHT 

VIA FACSIMILE 
Nicholas A Warden 
FISHER RAINEY HUDSON 

. ·-
CAREY PERKINS LLP 

ATTORNEYS AT LAW 
CAPITOL PARK PLAZA 

300 NORTH 6ra STREET, SUITE 200 
P. 0. BOX519 

BOISE,lDAHO 83701-0519 
TELEPHONE (208) 345-8600 
FACSIMILE (208) 345-8660 

www.careyperkins.com 
email: info@careyperkins.com 

May 15, 2015 

950 W. Bannock Street, Ste. 630 
Boise, Idaho 83702 

omCES IN 

IDAHO FALLS, IDAHO 83405-1388 
980 PIER VIEW DRIVE, SUITE B 

P. 0. BOX 51388 
TELEPHONE (208) 529-0000 
FACSIMILE (208) 529-0005 

WITH ATTOR.'\"EYS ADMITTED 
TO PRACTICE LAW IN 

IDAHO, OREGON, lITAH, 
WASHINGTON A..'ID WYOMING 

"ADMITTED TO PRACTICE IN 
IDAHO A..'\'D WYOMING 

Re: H20 Environmental, Inc. vs. Farm Supply Distributors, Inc. 

Dear Nick: 

Case No.: CV-OC-1500236 
Our File No.: 1004/26-987 

Thank you for your letter of May 8. We welcome your efforts to reach a 
mutually agreeable solution regarding your proposed Rule 30(b)(6) deposition. We will be 
happy to withdraw our Motion for Protective Order if we are able to find a mutually 
agreeable solution. We will not set the Motion for hearing unless, and until, an impasse is 
reached. 

With regard to the location of the deposition, it was a bit unclear whether this 
issue was resolved based on your April 23 e-mail stating "I will go ahead and notice the 
deposition for a date, time and place of my choosing." That was the reason the location 
issue was included in our Motion for Protective Order. Based on your May 8 letter, we will 
consider that issue resolved. 

Based on your letter, H2O will conduct written discovery regarding the 
subjects identified in paragraphs 3, 4, and 5 of your proposed 30(b)(6) deposition, which 
narrows the scope of topics for your proposed Rule 30(b)(6) deposition to those identified 
in paragraphs 1 and 2. As you know, Rule 30(b)(6) obligates Farm Supply to designate a 
person or persons who can testify regarding matters that are discoverable and within its 
"corporate knowledge." If the information sought by paragraphs 1 and 2 is motivated by the 
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Nicholas A Warden 
FISHER RAINEY HUDSON 
May 15, 2015 
Page2 

affirmative defense in paragraph 4 of Farm Supply's Answer, it may be possible to 
designate a deponent that can testify regarding facts known or reasonably obtainable by 
Farm Supply pertaining to that defense. However, as written, these proposed deposition 
topics seek much more than facts known or knowable by Farm Supply-they also seem 
to seek information that would constitute an expert opinion not known or reasonably 
obtainable by Farm Supply, or a legal opinion, which is protected from discovery. 

As discussed in our Motion for Protective Order, Farm Supply is not a fuel 
remediation company and does not have independent corporate knowledge of what may 
constitute "reasonable" remediation charges or the "validity and accuracy" of H2O's own 
invoices. Any facts that support Farm Supply's fourth affirmative defense were gathered 
and shared with Farm Supply by our law firm. Thus, we are concerned that your proposed 
line of inquiry will overlap with topics protected by the attorney-client privilege and work
product doctrine. If Farm Supply were to designate an officer, director, or managing agent 
on those topics, without any narrowing or refining of the scope, Farm Supply risks being 
found in violation of its duty to designate. This is the reason for the motion for protective 
order-we wish to avoid any surprises or disappointment, by either p~rty, associated with 
a proposed 30(b)(6) deposition of Farm Supply. Not to mention either side unnecessarily 
incurring attorney fees. We will, of course, designate experts in due course. 

In the meantime, if your proposed deposition topics can be narrowed to 
account for the concerns discussed above and focus on factual discovery, which is the 
intended use of a 30(b)(6) deposition, we will be happy to withdraw our Motion and work 
with you to schedule the requested deposition. Please feel free to contact me if you would 
like to discuss these matters in further detail. 

v~r.~ 
~essica E. Pollack dz 

JEP:nn 
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E. B. SMITH (1896-1975) 
LESLIE S. BROWN 
OONAID F. CAREY* 
MARISA S. CRECELIUS 
WILLIAM K. FLETCHER 
DAVID W. KNOTTS 
AUBREY D. LYON 
BRUCE R. McALLISTER 
HANS A. MITCHELL 
DAVID S. PERKINS 
CARSTEN A. PETERSON 
JESSICA E. POLLACK 
WILLIAM G. POPE 
LINDSEY R. ROMANKIW 
DINA L. SALLAK 
RICHARD L. STUBBS 
TRACY L. WRIGHT 

VIA FACSIMILE 
Nicholas A. Warden 
FISHER RAINEY HUDSON 

CAREY PERKINS LLP 

ATTORNEYS AT LAW 
CAPITOL PARK PLAZA 

300 NORTH (i1ll STREET, SUITE 200 
P.O.BOX519 

BOISE, IDAHO 83701-0519 
TELEPHONE (208) 345-8600 
FACSIMILE (208) 345-8660 

www.careyperkins.com 
email: info@careyperkins.com 

June 9, 2015 

950 W. Bannock Street, Ste.' 630 
Boise, Idaho 83702 

OFFICES IN 

IDAHO FALLS, IDAHO 83405-1388 
980 PIER VIEW DRIVE, SUITE B 

P. 0. BOX51388 
TELEPHONE (208) 529-0000 
FACSIMILE (208) 529-0005 

WITII ATTOR.'IEYS ADMJTIED 
TO PRACTICE U\.W IN 

IDAHO. OREGON. UTAH. 
WASHINGTON AND WYOMING 

•ADMITTED TO PRACTICE IN 
IDAHO A.'ID WYOMING 

Re: H20 Environmental, Inc. vs. Farm Supply Distributors, Inc. 

Dear Nick: 

Case No.: CV-OC-1500236 
Our File No.: 1004/26-987 

Based on your explanation and further clarification in your May 29 letter 
regarding the scope of your proposed deposition topics, we feel we are able to select a 
designee to testify on behalf of Farm Supply. Farm Supply's designee will prepare to testify 
regarding the two topics identified in your deposition notice, as those topics are clarified 
in your letter. However, pursuant to our previous conversations on this issue, I believe you 
are aware that the facts known or reasonably available to Farm Supply on these topics is 
quite limited. 

. In speaking with my client, it appears Farm Supply's designee for the Rule 
30(b)(6) deposition has a scheduling conflict on June 24. Therefore, if it works with your 
schedule, I propose that the deposition be reset for 10:00 a.m. PST on June 30. 
Furthermore, Farm Supply's office does not have a conference room, but I am told there 
may be suitable space available at the courthouse in Enterprise, the chamber of 
commerce, or one of the local hotels. I have no preference regarding which of these 
locations you choose. 

Please let me know whether you are available on June 30. 

Warm Rega~n ~ I I 

.0ttK~t wvtCTL 1 

Jessica E. Pollack 

JEP:nn 
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From: 
To: 
Cc: 
Date: 
Subject: 

'Vaughn Fisher'' <vaughn@frhtriallawyers.com> 
"Erin Brewer" <erin.brewer@zurichna.com> 
"Ed Savre" <esavre@envcleanup.com>, "John Bradley" <john@envcleanup.com> 

10/29/2014 05:25 PM 
Re: Zurich Claim No. 4120003656: Insured: Farm Supply Distributors; Boise, ID; VERTEX No. 29964 

Thanks for the email Erin. 
Again, to ensure no confusion, you informed me that Zurich would be making no further 

payments and you left no impression whatsoever that my client would be paid, regardless of 

any ongoing dialogue. I also told you my client had a contract to be paid those rates, my client 
can prove the rates are reasonable and if you had an objection, it should have been raised prior 
to the work being performed. My client and your consultant continue to disagree on whether 
my client agreed to the reduced payment. You have provided me with no evidence that H20 
agreed to the reduced rates on other files. 

If you wanted to pay the people helping Farm Supply Distributors a lower rate, you should 
have voiced the objection prior to the commencement of the work. 

I remain open to continuing discussions with you and I will be happy to receive any of the 

information you have promised. However, my client intends to sue Farm Supply Distributors 
for breach of contract, prejudgment interest and attorney fees because you said my client 
would not be paid on the remainder of the invoice. 

Thanks, 
Vaughn 

From: Erin Brewer 

Sent: Wednesday, October 29, 2014 6:29 AM 
To: vaughn@frhtriallawyers.com 

Cc: Ed Savre; John Bradley 

Subject: Re: Zurich Claim No. 4120003656: Insured: Farm Supply Distributors; Boise, ID; VERTEX No. 29964 

Good Morning Mr. Fisher: 

Please allow this correspondence to confirm that you are choosing to close our dialogue by filing suit after 
I advised you that I would request from Vertex their supporting documentation to show that the rates 
charged by H20 are unreasonable and inconsistent with what is used in the industry. In addition, as I 
stated to you previously, H20 has not only agreed to the rates on this claim, but they have agreed to the 
same rates on other claims that they have worked with Zurich in the past. Please forward me a copy of 
all court documents that are filed. 

Sincerely, 

Erin L. Brewer, J.D. 

Environmental Claims Specialist 
Zurich North America 
P.O. Box 4034 
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Schaumburg, Illinois 60168 
Phone: (847) 605-6900 
Fax: (888) 515-1452 
erin.brewer@zurichna.com 

From: 
To: 
Cc: 
Date: 
Subject: 

'Vaughn Fisher'' <vauqhn@frhtriallawyers.com> · 
"Erin Brewer" <erin.brewer@zurichna.com> 
"John Bradley" <john@envcleanup.com>, "Ed Savre" <esavre@envcleanup.com> 

10/28/2014 04:10 PM 
Re: Zurich Claim No. 4120003656: Insured: Fann Supply Distributors: Boise, ID; VERTEX No. 29964 

Hi Erin: 

Thanks for the email and thanks for taking the time to speak with me yesterday. For the 
record, I want to confirm that H20 never agreed to a reduction of its invoice beyond the one 
described in my letter to Vertex. Secondly, H20's rates are reasonable and consistent with the 
market. Vertex was unable to produce any document, studies or other data indicating the rates 
Vertex "recommended" were based upon anything other than Vertex' arbitrary 
opinion. Finally, and most saliently, your insured signed a contract at those rates and no one 
from Farm Supply Distributors or Zurich ever complained of or challenged the rates until well 
after the work was done. 

I want to finally confirm that Zurich has been put on notice that its insured, Farm Supply 
Distributors, will be sued for the remaining amount of the invoices, that Zurich is aware its 
insured will be sued and that Zurich has been notified that its inactions are the reason its 
insured is going to be sued. 

If you have any questions, please feel free to contact me. 

Sincerely, 
Vaughn 

From: Erin Brewer 
Sent: Monday, October 27, 2014 2:52 PM 
To: vaughn@frhtriallawyers.com 
Subject: Zurich Claim No. 4120003656: Insured: Farm Supply Distributors; Boise, ID; VERTEX No. 29964 

Good Afternoon Mr. Fisher: 

Pursuant to our telephone conference, please find my contact information below. Should you have any 
questions or concerns, feel free to contact me at any time. 

Sincerely, 

Erin L. Brewer, J.D. 

Environmental Claims Specialist 
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Zurich North America 
P.O. Box4034 
Schaumburg, Illinois 60168 
Phone: (847) 605-6900 
Fax: (888) 515-1452 
erin.brewer@zurichna.com 

******************* PLEASE NOTE******************* 
This message, along with any attachments, may be confidential or legally privileged. It is intended only 
for the named person(s), who is/are the only authorized recipients. If this message has reached you in 
error, kindly destroy it without review and notify the sender immediately. Thank you for your help. 

******************* PLEASE NOTE******************* 
This message, along with any attachments, may be confidential or legally privileged. It is intended only 
for the named person(s), who is/are the only authorized recipients. If this message has reached you in 
error, kindly destroy it without review and notify the sender immediately. Thank you for your help. 

******************* PLEASE NOTE******************* 
This message, along with any attachments, may be confidential or legally privileged. It is intended only for the 
named person(s), who is/are the only authorized recipients. If this message has reached you in error, kindly 
destroy it without review and notify the sender immediately. Thank you for your help. 
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To: Hans Mitchell Page 3 of 7 2015-08-06 20:28:41 (GMT) " 12082972689 From: Jenn Han-way 

Vaughn Fisher, ISB No. 7624 
Nicholas A. Warden, ISB No. 9179 
FISHER RAINEY ffiJDSON . 
950 W. Bannock St., Ste. 630 
Boise, ID 83702 
Email: vaughn@frhtriallawyers.com 
Email: naw@frhtriallav.--yers.com 
Telephone: (208) 345-7000 
Facs~le: (208) 514-1900 

Attorneys for Plaintiff 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
' 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DMSION 

H20 ENVIRONMENT AL, INC., an Idaho 
Corporation, 
Plaintiff 

v. 

FARM SUPPLY D1S1RIBUTORS, INC., 
an Oregon corporation 
Defendant. 

Case No. CV OC 1500236 

PLAINTIFF'S FIRST SUPPLEMENTAL 
RESPONSE TO DEFENDANT FARM 
SUPPLY'S FIRST SET OF 
INTERROGATORIES, REQUESTS FOR 
ADMISSION AND REQUESTS FOR 
PRODUCTION OF DOCUMENTS TO 
PLAINTIFF 

TNTF.RROGATORY NO. S: Please identifv anv and all contracts between you 
and farm Supply relating to the :SptH. !'or ea.en sucn contract proviae me aare ana piace mt: 

contract was executed, the individuals executing them, all terms and conditions of the contract, 

the persons with knowledge or information concerning the contract, and describe all documents 

that relate or refer to the contract. 

RESPONSE TO INTERROGATORY NO. 5: Defendant hired H2O to conduct 

environmental remediation services in response to spill at a gas station. Pursuant to the 

PLAINTIFF'S FIRST SUPPLEMENT AL RESPONSES TO DEFENDANT FARM 
SUPPLY'S FIRST SET OF INTERROGATORIES, REQUESTS FOR ADMISSION AND 
REQUESTS FOR PRODUCTION OF DOCUMENTS TO PLAINTIFF - 1 
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To: Hans Mitchell Page 4 of 7 2015-08-06 20:28:41 (GMn 12082972689 From: Jenn Hanv.ray 

agreement between the parties, H2O performed the services requested and cleaned the spill. 

Defendant has paid some, but not all of the charges for those services. Plaintiff is unav.-1U'e of 

any written contract for remediation services executed by both parties. 

FIRST SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 5: 

Plaintiff objects to Interrogatory No. 5 on the grounds that the request is vague as to the meaning 

of "executed." Subject to and without waiving this objection, Plaintiff responds as follows. 

Defendant entered into a contract with H20 for professional services in response to a spill at a 

gas station. The price of those services is contained in H20' s standard fee schedule. The fee 

schedule was sent to Defendant by Steven King sometime prior to completion of the clean up. It 

is Steven King's common practice to send a copy of H2ff s fee schedule with the first invoice. 

The first invoice was sent on or around July 16, 2014. The terms of the fee schedule were 

ratified by Defendant when they received the fee schedule and invoices reflecting the pric~ 

contained in the fee schedule and voiced no objection for the duration of the clean up. The 

persons with .knowledge or infonnation concerning the contract presently known to the Plaintiff 

are Steven King, John Bradley, Ed Savre, and any representatives of the Defendant, the 

Defendant's insurance carrier, or the consulting company hired by the Defendant's insurance 

carrier to review the costs of work performed who received a copy of the fee schedule or the 

invoices. The documents that relate or refer to the contract are the fee schedule, the invoices, 

arid communications between those with knowledge containing or referring to the fee schedule, 

the invoices, or the contents of either. To the extent "executed" means signed and delivered, 

H20 maintains no contract executed by both parties exists. To the extent "executed" means 

perfonned by the parties, H2O responds that the "date and place the contract was executed" was 

the period during which H.2O conducted clean up of the spill at Defendant's request. 

PLAINTIFF'S FIRST SUPPLEMENT AL RESPONSES TO DEFENDANT FARM 

SUPPLY'S FIRST SET OF INTERROGATORIES, REQUESTS FOR ADl'vllSSION AND 
REQUESTS FOR PRODUCTION OF DOCUMENTS TO PLAINTIFF - 2 
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To: Hans Mitchell Page 5 of 7 2015-08-06 20:28:41 (GMlj 12082972689 ·From: Jenn Hani.vay 

INTERROGATORY NO. 6: Please state whether you, or any of your 

representatives, had any discussions or negotiations with Farm Supply or its representatives at 

any time on or after July 12. 2014, concerning the terms of any contract between the Plaintiff and 

discussion or negotiation, state: 

a the date of each discussion or negotiation; 

b. the place of each discussion or negotiation; 

c. the name and address of each participant; 

d. the matters discussed; 

e. any decisions or agreements reached; and 

f. whether any written record was made of any discussion or negotiation. 

RESPONSE TO INTERROGATORY NO. 6: Plaintiff states that Steven King 

had several discussions with representative(s) of Fann Supply on or after July 12, 2014, 

regarding remediation services for the Spill and payment for those services. The precise date of 

these discussions is presently unknown 

FIRST SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 6: • 

The Interrogatory addresses "discussions or negotiations" between the parties concerning the 

terms of the contract. H2O's response to Interrogatory No. 6 addresses "discussions" between 

the parties. 

Plaintiff objects to Interrogatory No. 6 on the grounds that it is vague as to the meaning 

of "negotiations." There were no terms of the agreement to be bargained for or a dispute 

between the parties to be resolved or settled. On July 12, 2014 Defendant contacted H20 and 

informed it of the spill. Defendant then asked H20 to clean up the spill and H20 agreed. H2O 

PLAINTIFF'S FIRST SUPPLEMENTAL RESPONSES TO DEFENDANT FARM 
SUPPLY'S F1RST SET OF INTERROGATORIES, REQUESTS FOR ADMISSION AND 
REQUESTS FOR PRODUCTION OF DOCUMENTS TO PLAINTIFF - 3 
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To: ,Hans Mitchell Page 6 of 7 2015-08-06 20:28:41 (GM1) 12082972689 From: Jenn Han1Na~ · ,... ' 

cleaned up the spill pursuant to that agreement. To the extent this falls within the meaning of 

''negotiations" as used by Defendant, H2O identifies this communication on July 12, 2014 as 

responsive io Interrogatory No. 6 . 

. DATED this~ day of August, 2015. 

FISHER RAINEY HUDSON 

'NlcholasWarden, of the firm 
Attorney for Plaintiff 

PLAINTIFF'S FIRST SUPPLEMENTAL RESPONSES TO DEFENDANT FARM 
I 

SUPPLY'S FIRST SET OF INTERROGATORIES, REQUESTS FOR ADMISSION AND 
REQUESTS FOR PRODUCTION OF DOCUMENTS TO PLAINTIFF- 4 
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AeOEIVEtl 

. JUN 2 7 2016,, 

· ·ft,,zitd County Clertt 
Hans A. Mitchell, ISB No. 5565 
Aubrey D. Lyon, ISB No. 8380 
CAREY PERKINS LLP 
Capitol Park Plaza 
300 North 6th Street, Suite 200 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (208) 345-8660 

Attorneys for Defendant 

IN THE DISTRICT COURT OF 
THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 

FOR THE COUNTY OF ADA 
MAGISTRATE DIVISION 

H2O ENVIRONMENTAL, INC., an Idaho 
Corporation, 

FILED P.M., ___ _ 

JUL O 5 2016 
CHRISTOPHER D. RICH, Clerk 

By DEIRDRE PRICE 
DEPUTY 

Case No. CV OC 1500236 
Plaintiff, 

vs. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

ORDER ON PLAINTIFF'S MOTION 
FOR COSTS AND FEES 

THIS MATTER, came before the Court on Plaintiffs Motion for Costs and 

Attorney Fees June 22, 2016. Plaintiff appeared by and through its counsel of record, 

Vaughn Fisher. Defendant appeared by and through its counsel of record, Hans A. 

Mitchell. 

WHEREFORE, having reviewed the materials and heard oral argument, this 

Court finds that Plaintiff' was the prevailing party in this matter within the meaning of 

I.R.C.P. 54(d)(1)(B). However, for the reasons set forth in Defendant's Response in 

ORDER ON PLAINTIFF'S MOTION FOR COSTS AND FEES - 1 
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Opposition to Plaintiff's Motion for Costs and Fees and the Affidavit of Hans A. Mitchell in 

Opposition to Plaintiff's Motion for Costs and Fees, which are incorporated herein by 

reference, as well as the reasons identified on the record at the hearing, this Court finds: C 

1. That only a portion of Plaintiff's attorney fees were reasonably 
incurred; 

2. That none of the discretionary costs sought by Plaintiff were 
necessary and exceptional costs reasonably incurred; 

3. That Plaintiff is entitled to those costs as a matter of right set forth in 
its Memorandum in Support of Motion for Cost's and Attorney Fees. 

Accordingly, Plaintiff is awarded costs as a matter of right in the amount of 

$1,525.53 and, for the foregoing reasons, Plaintiff is awarded attorney fees in the amount 

of $7,354.65. 

DATED this 4 day ~016. 

Honorable Patricia G. 
Senior Magistrate 

ORDER ON PLAINTIFF'S MOTION FOR COSTS AND FEES - 2 
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... 

CLERK'S CERTIFICATE OF SERVICE ., 
I HEREBY CERTIFY that on tbi.§-&-1- ~\'N;of~016, I served a true and 

correct copy of the foregoing ORDER ON P~W'l'IFF"°S MOTION FOR COSTS AND FEES 
by delivering the same to each of the following, by the method indicated below, addressed 
as follows: 

Vaughn Fisher 
Nicholas A. Warden 
FISHER RAINEY HUDSON 
950 W. Bannock Street, Ste. 630 
Boise, Idaho 83702 
Telephone: (208) 345-7000 
Attorneys for Plaintiff 

Hans A. Mitchell 
Aubrey D. Lyon 
CAREY PERKINS LLP 

Capitol Park Plaza 
. 300 North 6th Street, Suite 200 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Attorneys for Defendant 

[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 297-2689 

[X] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 345-8660 

ORDER ON PLAINTIFF'S MOTION FOR COSTS AND FEES - 3 
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Vaughn Fisher, ISB No. 7624 
Nicholas A. Warden, ISB No. 9179 
FISHER RAINEY HUDSON 
950 W. Bannock St., Ste. 630 
Boise, ID 83 702 
Email: vaughn@frhtriallawyers.com 
Email: naw@frhtriallawyers.com 
Telephone: (208) 345-7000 
Facsimile: (208) 514-1900 

Attorneys for Plaintiff 

NO. t(. A.M., ____ F...JIL~L b ·'6:·-
-~.,. '-"' !",d-........ ~, 

AUG IJ 1 ""'·, '-~ d 

C~!=!ISTOPHER o AIC ,., 
C?:,,CARAHTAYI. '~· t..,-=:r:, -...... o,, ,.,,_,,-v, / 

NO TRANSCRIPT 
REQUESTED 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 

H2O ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff 

V. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

Case No. CV OC 1500236 

NOTICE OF APPEAL TO 
DISTRICT COURT 

TO: THE ABOVE NAMED RESPONDENT, Farm Supply Distributors, Inc., AND THE 
PARTY'S ATTORNEYS Hans A. Mitchell, Carey Perkins, LLP., 300 N. 6th St., Ste. 200, 
Boise, ID 83702, AND THE CLERK OF THE ABOVE ENTITLED COURT. 

NOTICE IS HEREBY GIVEN THAT: 

1. The above named appellant H2O Environmental, Inc., appeals against the 

above named respondent from the Magistrate Division of the District Court for the Fourth 

NOTICE OF APPEAL - 1 ORIGINAL 
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Judicial District of the State of Idaho to the District Court for the Fourth Judicial District 

of the State of Idaho. 

2. Appellant appeals from the Order on Plaintiffs Motion for Costs and Fees 

(entered on July 5, 2016), Honorable Judge Patricia G. Young presiding. 

3. This appeal is taken on matters of law and fact. 

4. The testimony and proceeding of the original trial were recorded by 

audiotape at the time of the trial, February 3, 2016. The audiotape was subsequently 

transcribed by Dianne E. Cromwell and the transcript was submitted to the Court on 

February 24, 2016. 

5. The proceeding on the on the Motion for Costs and Fees was recorded by 

audiotape at the time of the hearing, June 22, 2016. The audiotape was subsequently 

transcribed by Vanessa M. Starr and the transcript was submitted to the Court on July 25, 

2016. 

6. That the party has a right to appeal to the District Court of the Fourth 

Judicial District of the State of Idaho, and the order described in Paragraph 2 above is 

appealable under and pursuant to Rule 1 l(a)(7) I.A.R. 

7. . A preliminary statement of the issues which the appellant intends to assert 

in the appeal: 

a. The Magistrate Court erred in deciding arbitrarily both before and after the 

trial that the reasonable attorney fees for the prevailing party would be 

limited to the amount in controversy, despite the Court's determination that 

respondent failed to produce any evidence refuting appellants claim. 

8. I certify: 

NOTICE OF APPEAL - 2 



000446

a. That a copy of this notice of appeal has been served on each reporter 

of whom a transcript has been requested-Not Applicable. 

b. That the clerk of the district court has been paid the estimated fee 

for the preparation of the reporter's transcript-Not Applicable. 

c. That the estimated fee for preparation of the clerk's record has been 

paid. 

5/-
DATED this_/_ day of August, 2016. 

FISHER RAINEY HUDSON 

#i€ 
CERTIFICATE OF SERVICE 

1 
I HEREBY CERTIFY that on the ,J' day of August, 2016, I caused a true and 

correct copy of the foregoing NOTICE OF APPEAL to be served upon the following 
individuals in the manner indicated below: 

Hans A. Mitchell 
Aubrey Lyon 
CAREY PERKINS LLP 
300 N. 6th St., Ste. 200 
PO Box 519 
Boise, Idaho 83701 

NOTICE OF APPEAL - 3 

( ) ~a U.S. Mail 
(11'\Tia Facsimile - (208) 345-8660 
( ) Via Overnight Mail 
( ) Via Hand Delivery 
( ) Email 
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Hans A. Mitchell, ISB No . .5565 
Aubrey D. Lyon, ISB No. 8380 
CAREY PERKINS LLP 
Capitol Park Plaza 
300 North 6th

- Street, Suite 2_00 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Facsimile: (20&) 345-8660 

Attorneys for Defendant 

NO. ___ -;;;;-;:~---
FILEo A.M·----r:.M ___ _ 

JUL O 5 2016 
CHRISTOPHER D. RICH, Clerk 

By DEIRDRE PRICE 
DEPUTY 

_ . -·----··- ___ ..,_, ... ._.,..-,,,~ ... Il;JE4,QL9JRJQf.,qQ.V_fiTOf ~--THE FOURTH JUDICIALDISTRICT- .. ~-
OF THE STATE o·F IDAHO., IN AN-D 

FOR 1HE COUNTY OF ADA 
MAC31STRA TE DiVISiON -

H20 ENVIRONMENTAL, INC., ·an Idaho 
Corporation, 

Plaintiff; 

vs. 

FARM SUPPLY 'DISTRIBUTORS, INC-., 
an Oregon corporation 

Defendant. 

Case No. CV QC 1500236 

ORDER ON PLAINflFPS MOTION 
FOR COSTS AND FEE;S. 

THIS MATTER, came before the Court on Plaintiffs Motion for Costs ahd ,,., .., > SH , ...... ' .. ..,,_ ; ' 4 ""A ..,_ , ' • ........... .,_ • ~M - •• 

Attorney Fees June 22, 2016. Plaintiff appeared by and through Hs cou.nsel of record, 

Vaughn Fisher. Defendant ~ppeared by and through its counsel of record, Hans A. 

Mitchell. 

WHEREFORE, having review~d the. materials and heard oral argument, this 

Court finds that Plaintiff was the prevailing· party in this matter within the meaning of 

I.R.C.P. 54(d)(1)(B). However, for the reasons set forth in Defendant's Response in 

ORDER ON PLAINTIFF'S MOTION FOR CQSTS AND· f=EES - 1 
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Opposition to. Plaintiff's Motion for Costs and Fees and the Affidavit of Hans A Mitchell in 

Opposition to Plaintiffs. Motion for ·Costs and Fees, whfoh are incorporated herein by 

reference,. as well as the reasons identifieq on the record at the hearing, this Court finds: 

1. That only a portion of Plaintiff's attorney fees were reasonably 
incurred; 

2. That none of th.e discretionary costs· ·sought by Plaintiff were 
necessary and exceptional costs reasonably incurred; 

3. That Plaintiff is entitled to those costs as. a matter of right set forth in 
its Memorandum. in Support of Motion for Cost's and Attorney Fees. '°'iA.J.......,.,_~~~----..~-~:.::.~ ,. -,,.~·-...,.~- ,.. , ' - ' . ··--' -":a..---=-----~ .. ~ ............ -

Accordingly, Plaintiff is awarded costs· as a matter of ri_ghf in tlie·amount of 

$1,525.53 and, for the foregoing reasons, Plaintiff is awarded attorney fees .in the amount 

of $7 ;354.65. 

/\IA1Y\ ._j , ... ~ ... 
DATED this =.£j day'ot\Jill:.L2016. 

PATRICIA YOUNG 

Honorabl~ Patricia G. Young 
Senior Magistrate Judge 

ORDER ON PLAINTIFF'S MOTION 'FOR COSTS AND FEES - 2 
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·. . ~ ' 

CLERK'S CERTIFICATE OF SERVICE 

I HERE.BY CERTIFY that on th1Jl O tJJ}m June, 2016', I ·served a true and 
correct copy of the foregoing ORDER ON PLAINTIFF'S MOTION FOR COS1S AND FEES 
by delivering the same to each of the following, ,by the method indicated below, addressed 
as follows: 

Vaughn Fisher 
Nicholas A. Warden 
FISHER RAINEY HUDSON 
950 W. Bannock Street, Ste. 630 
Boise" Idaho 83702 
Telephone: (208) 345-7000 
Attorneys for Plaintiff - - --

Hans A'. Mitchell 
Aubrey D. Lyon 
CAREY PERKINS LLP 
Capitol Park Plaza 
300 North 6th Street, Suite ·200 
P. 0. Box 519 
Boise, Idaho 83701 
Telephone: (208) 345-8600 
Attorneys for Defendant 

'[X.] U.S. Mail, postage prepaid 
[ ] Hano-Delivered 
[ ] Overnight Mail 
[ ] Facsimile (208) 297-2689 

>,,,_a~,,.,._, ......... - ...... ~ ,._ • 

[X] U.S. Mail,_ postage prepaid 
[ ] Hand-Delivered 
[ ] Ov~rnight Mail 
[ ] Facsimile (208) 345-8660 

ORDER ON PLAINTIFF'S MOTION FOR COST$ AND FEES - 3 
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Vaughn Fisher, ISB No. 7624 
Nicholas A. Warden, ISB No. 9179 
FISHER RAINEY HUDSON 
950 W. Bannock St., Ste. 630 
Boise, ID 83 702 
Email: vaughn@frhtriallawyers.com 
Email: naw@frhtriallawyers.com 
Telephone: (208) 345-7000 
Facsimile: (208) 514-1900 

Attorneys for Plaintiff/ Appellant 

SEP 1 2 2016 
CHRISTOPH::F( D. '.'llCH. Clerk 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

H2O ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff/ Appellant 

V. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant/Respondent. 

APPELLANT'S BRIEF 

Case No. CV OC 1500236 

APPELLANT'S BRIEF 

CV-0C-2016-236 
BRFF 
Brief Flied 
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I. STATEMENT OF THE CASE 

This legal dispute began when Defendant Farm Supply Distributors' ("Farm Supply") 

insurance company disputed the reasonableness of the rates charged by Plaintiff H2O 

Environmental, Inc. ("H2O") for environmental cleanup work it had already performed. This case, 

the discovery, and the trial were always about the reasonableness of the rates charged by H2O. 

After the trial, the Magistrate Court made extensive findings of fact and determined the testimony 

of Farm Supply's rate expert, Mr. Miceli, was not credible and not probative. H2O was awarded 

a judgment for the total amount it sought ($7,354.64). 

The Magistrate Court then determined H2O was the prevailing party, but limited H2O's 

recovery of attorney fees to $7,354.64. The attorney fees award was an arbitrary, predetermined 

amount of attorney fees that the Magistrate Court reached by focusing on a single factor-the 

amount in controversy. Further, the Magistrate Court improperly relied on settlement conduct 

and made findings in support of the award of fees that were unsupported by substantial and 

competent evidence. For all of these reasons the Magistrate Court abused its discretion and the 

award of $7,354.64 in attorney fees should be vacated and replaced with an award of the actual, 

reasonable attorney fees and costs incurred. 

II. STATEMENT OF FACTS 

On July 12, 2014, a truck owned by Farm Supply spilled fuel at a Maverick gas station in 

Boise, ID. Findings of Fact and Conclusions of Law ("FOF"), filed March 30, 2016, ,-i 1. Local 

authorities informed Farm Supply they needed to dispatch a HAZMAT team to clean up the spill 

and Farm Supply hired H2O for the job. Id. at ,-r,-r 1-3. The initial response was completed by July 

16, 2014, and Farm Supply thought H2O did a tremendous job. Id at ,-r 4. The final work was 

completed on August 4, 2014. Id. 

APPELLANT'S BRIEF - 1 
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/ 
A. Miceli and Vertex dispute the reasonableness of H20's rates 

H2O sent its first invoice and supporting documentation to Farm Supply on July 18, 2014. 

Id. at 1 5. On July 30, 2014, a company called Vertex1 (hired by Farm Supply's insurance 

company) emailed a spreadsheet to H2O objecting to the reasonableness of several of H2O's 

charges. Id. at 16; see Trial Ex. 8. Ultimately, Farm Supply, through Vertex, disputed charges 

for $7,354.64 from two invoices totaling $45,828.19. Id. at 1 1 O; see Trial Ex. 17. The only 

dispute ever articulated by Farm Supply and Vertex in this matter was the reasonableness of the 

rates charged by H2O. See, FOF at 1120-21. 

B. H20 tries to get basis for the rate dispute prior to litigation 

On October 22, 2014, counsel for H2O sent a letter to Vertex advising them that H2O's 

inquiries regarding the discrepancy of $7,354.64 have gone unanswered and explaining that if not 

paid the balance due, H2O would initiate a lawsuit "for breach of contract for the unpaid balance."2 

Affidavit of Vaughn Fisher in Support of Plaintiffs Motion in Limine ("Fisher Aff. "), filed 

November 10, 2015, Ex. D. Mr. Miceli responded on behalf of Vertex and directed H2O's counsel 

to the spreadsheets which disputed the reasonableness of the charges, but provided no information 

regarding why the charges were alleged to be unreasonable. Id. at Ex. E. On October 24, 2014, 

Plaintiffs counsel responded explaining that, "H2O's rates are reasonable, competitive and based 

on the actual market."3 Id. at Ex. G. The correspondence implored Mr. Miceli to reassess his 

position and to contact Plaintiffs counsel to discuss the matter further. Id. at Ex. G. On October 

28 and 29, 2014, Plaintiffs counsel had a series of emails with Farm Supply's insurance company 

reiterating that "H2O's rates are reasonable and consistent with the market. Vertex was unable to 

1 Vertex is the same company that Mr. Miceli (Farm Supply's rate expert) works for and he is copied on the email. 
2 At trial H20 prevailed on a theory of breach of contract for the unpaid balance of$7,354.64. 
3 The Magistrate Court reached the same conclusion after fifteen months of litigation. 

APPELLANT'S BRIEF - 2 
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produce any document, studies, or other data indicating the rates Vertex "recommended" were 

based upon anything other than Vertex's arbitrary opinion."4 Id. at Ex. H. 

Unable to get Farm Supply or its insurer to pay the remaining $7,354.64 and unable to get 

an explanation as to why its rates were unreasonable, H2O filed this lawsuit on January 8, 2015, 

seeking $7,354.64 for breach of contract. See Complaint. 

C. H20 tries to get basis for rate dispute through litigation 

Farm Supply filed its Answer and Demand for Jury Trial ("Answer") on February 4, 2015. 

In paragraph five ofits Answer, Farm Supply denied that it entered into a contract with H2O. Farm 

Supply's fourth of seven affirmative defenses claimed that "Plaintiff has been fully compensated 

for the reasonable value of goods or services provided."5 Answer, p. 4. 

On April 15, 2015, H2O attempted to get to the bottom of Farm Supply's challenge to its 

rates by requesting a corporate deposition pursuant to Rule 30(b)(6). Fisher Aff., Ex. I. Instead 

of appointing someone to explain why it claimed H2O's rates were unreasonable, Farm Supply 

filed a motion for protective order complaining, amongst other things, that " ... Farm Supply has 

no knowledge regarding the reasonableness of the amount charged by Plaintiff H2O 

Environmental for fuel remediation services." Motion for Protective Order Regarding Plaintiffs 

Notice of Deposition Pursuant to Rule 30(b)(6), filed April 28, 2015, 14.6 

Nonetheless, H2O tried its best to work through the issues presented in the motion for 

protective order by moving the deposition to Enterprise, OR and reforming and narrowing the 

proposed deposition topics. Fisher Aff., at 11 10-12, Exs. I, J, K. H2O's counsel sent 

4 The rates "recommended" in October 2014 did turn out to be Vertex's arbitrary opinion as Mr. Miceli testified at 
trial that it was not until August 2015 (nine months later) that he procured the information used to attempt to justify 
the recommended rates. 
5 Since Farm Supply at no time challenged the scope or quality of work, the reasonableness must refer to the rates. 
6 Rule 11 would require the signer of Farm Supply's answer to have based the reasonability challenge on evidentiary 
support, which would be available to Farm Supply. 
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correspondence on May 8, 2015, in a good faith effort to resolve the issue and find out why Farm 

Supply disputed the reasonableness of its rates. Id. at Ex. J. H2O's counsel pointed out that the 

basis of Farm Supply's defense-Mr. Miceli's opinion-was "reasonably available" to Farm 

Supply as set forth in Rule 30(b)(6) and that Farm Supply need not appoint someone from the 

company but instead could appoint other persons who consent to testify on their behalf. Id. 

Id. 

Since your client is relying on the insurance company and its expert as a 
justification for not paying the invoice, then your client has information reasonably 
available to it and should appoint the most appropriate person from the insurance 
company or its expert to testify. 

On May 29, 2015, H2O's counsel continued to try to learn why Farm Supply challenged 

the reasonableness of H2O's rates, again reminding Farm Supply of its duty to appoint someone 

that could explain why Farm Supply claimed the rates were unreasonable. Id. at Ex. K. The letter 

stated in the most direct terms: " ... we seek information regarding the facts that serve as the basis 

for your claim that what H2O charged Farm Supply was unreasonable." Id. H2O's counsel also 

pleaded that, "(Farm Supply) cooperate with us to complete this short deposition so that we can 

get this $9,000 dispute resolved quickly." Id. 

At the deposition, Greg Willis, owner, CEO and 30(b )(6) designee of Farm Supply testified 

that Farm Supply had no basis to contest whether H2O charged a reasonable amount for the 

services that it provided. See Affidavit of Nicholas A. Warden in Support of Motion in Limine, 

filed August 25, 2015, Ex. 4. 

Still having not disclosed its reasons for contesting the reasonableness of the rates charged 

by H2O, Farm Supply filed a summary judgment motion on July 9, 2015, arguing there was no 

enforceable contract between the parties. See, Memorandum in Support of Defendant's Motion 

for Summary Judgment, pp. 4-6. On August 25, 2015, H2O filed a Motion in Limine requesting 
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an order barring Farm Supply from introducing its, thus far, undisclosed evidence regarding the 

reasonableness of the rates charged by H2O. See Motion in Limine. The next day the Magistrate 

Court entered an Order Denying Defendant's Motion for Summary Judgment. 

D. Farm Supply discloses its basis for disputing the rates 

On September 9, 2015, more than 13 months after Farm Supply's insurance company's 

consultant first contested the rates charged by H2O, Mr. Miceli was "disclosed" as a testifying 

expert.7 See Defendant Farm Supply Distributors, Inc.'s Expert Witness Disclosure. On 

December 3, 2015, the Magistrate Court entered an order permitting Mr. Miceli's testimony, but 

also permitting Plaintiff to offer rebuttal opinion evidence. See Order Re: Motions in Limine, filed 

December 3, 2015. On December 3, 2015, Farm Supply filed a motion to preclude H2O from 

offering expert rebuttal testimony, essentially asking the Magistrate Court to reverse that portion 

of its December 3, 2015, Order permitting H2O to rebut the last-minute Miceli disclosure. See, 

Defendant Farm Supply Distributors, Inc.'s Motion to Exclude Experts. Also on December 3, 

2015, the Magistrate Court granted Plaintiffs motion to amend the Complaint to seek a claim for 

unjust enrichment alternatively to its claim to enforce an express contract. See, Order Granting 

Leave to Amend. 

On January 27, 2016, the Magistrate Court granted the motion to exclude H2O's expert 

testimony, essentially reversing the second portion of its Order Re: Motions in Limine which 

permitted H2O to rebut Mr. Miceli's late-disclosed opinion regarding the reasonableness ofH2O's 

rates. Order Granting Defendant's Motion to Exclude Plaintiffs Expert Witnesses. H2O then 

7 Pursuant to the June 18, 2015, Order Governing Proceedings and Setting Trial this was the last day to disclose an 
expert and the last day to conduct discovery. 
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sought an Order barring Mr. Miceli from testifying8 or having the Court reconsider its decision not 

to let H2O rebut the testimony. Motion to Exclude the Testimony of Christopher Miceli or to 

Reconsider Order Granting Motion to Exclude Witnesses, filed January 28, 2016. That motion 

was denied and a trial was held on February 3, 2016. Order Granting Defendant's Motion to 

Exclude Plaintiffs Expert Witness. 

E. Trial results 

On March 30, 2015, the Magistrate Court entered 15 pages of Findings of Fact and 

Conclusions of Law, seven pages of which were devoted to evidence regarding the reasonableness 

of the rates charge by H2O. See, FOF, pp. 4-10. In its conclusions, the Court determined that: 

H2O has provided evidence of the reasonable rate customarily 
charged for emergency response services in the Boise market in 
2014 and that evidence is consistent with the rates it charged Farm 
Supply. 

Id. at , 17. The Court also found that: 

Id. at,, 30-35. 

In response, Farm Supply produced only the testimony of Mr. Miceli 
to refute H2O's claims regarding the reasonableness of the rates they 
charged in Boise in 2014. However, Mr. Miceli demonstrated 
absolutely no knowledge of the 2014 Boise market. He attempted 
to rely on rate sheets from companies based in locations with no 
proximity to Boise. For several, he did not know the location of the 
city from which they operated. He also used rate sheets from years 
other than 2014 and was uncertain in some cases whether he was 
using rates that were emergency response. 

Further, Mr. Miceli admitted that he was aware of at least one 
company that provided emergency response services in Boise in 
2014, Clean Harbors, but that he did not know why he failed to try 
to get their rate sheet. He also failed to get rate sheets for the other 
cities where H2O had bases and failed to search the hundreds of files 

8 H2O argued that Farm Supply had Mr. Miceli reasonably available to appoint to respond to H2O's Rule 30(b)(6) 
deposition regarding the reasonableness ofH2O's rates but, in a clear act of gamesmanship, withheld disclosing him 
until the last day of discovery. 
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Id at 11 39-42. 

Id at p. 14. 

Id at p. 15. 

available to him from other Vertex jobs to try to locate rate sheets 
for Idaho or any of the other state where H2O has bases. 

Mr. Miceli's testimony was not probative and was not credible. 

The Court finds for Plaintiff on Count One of its First Amended 
Complaint for breach of an express oral contract. In so doing, the 
Court finds that H2O has demonstrated by a preponderance of the 
evidence that the rates in its two invoices were reasonable rates for 
the Boise market for 2014. 

F. Attorney Fees 

' On April 19, 2016, the Magistrate Court entered judgment against Farm Supply for the full 

amount claimed, $7,354.64, plus interest in the amount of $597.32. See Judgment. On May 2, 

2016, H2O moved for its costs and attorney fees pursuant to LC. §§ 12-120(3) and 12-121 

requesting $55,924.46. See Memorandum in Support of Motion for Costs and Attorney's Fees. 

The Magistrate Court held oral argument on the motion on June 22, 2016, and ruled without 

hearing argument from counsel. See Transcript of Audio-Recorded Proceedings, June 22, 2016 

("June 22 Transcript"), filed July 25, 2016. During the hearing the Magistrate Court stated that 

" ... I obviously was very persuaded and found in favor of H2O and that you did a very nice job. 

That I modified only minutely on the findings of fact that in the trial for me, clearly proved that 

you did the work and your fees were reasonable." June 22 Transcript, p. 2, L. 11-16. 

The Magistrate Court chose not to award the amount of fees requested, but instead limited 

the award of fees to the amount in controversy. The Judge stated, "I find it amazing that you didn't 

settle." Id. at p. 2, L. 9-10. "I sort of feel like I have a bit of a track record of doing that, of getting 

cases resolved before they go to trial. And in my court they don't turn into attorney fees cases. 
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You were a rare one that did. But I do not find a basis to award more than what was in dispute." 

Id at p. 4, L. 6-11. 

The Magistrate Court then awarded $7,354.65 in attorney fees and $1,525.53 in costs as a 

matter of right. See Order on Plaintiffs Motion for Costs and Fees ("Order re: Costs and Fees"), 

filed July 5, 2016, p. 2. The Magistrate Court made no specific findings regarding the 

reasonableness of any specific actions or charges, but instead incorporated by reference the entirety 

of Defendant's opposition papers, including many points which are not supported by the record 

and which are directly contradictory to the Magistrate Court's explicit and implicit findings. Id. 

For the following reasons, the Magistrate Court's Order on Plaintiffs Motion for Costs and 

Attorney Fees must be reversed. 

III. ISSUES PRESENTED ON APPEAL 

a. Did the Magistrate Court abuse its discretion by limiting H2O's recovery of 
attorney fees to the amount in controversy, which limitation it determined 
before hearing the merits of the case or receiving the attorney fees request? 

b. Did the Magistrate Court abuse its discretion by limiting H2O's recovery of 
attorney fees to the amount in controversy because of its perception of the 
parties' settlement conduct, where the Magistrate Court's perception was not 
based on the admissible evidence in the record? 

c. Did the Magistrate Court abuse its discretion by limiting H2O's recovery of 
attorney fees to the amount in controversy, where the Magistrate Court 
relied on reasoning regarding summary judgment, discovery and other 
pretrial behavior which is not supported by substantial and competent 
evidence? 

IV. ATTORNEY FEES ON APPEAL 

Appellant H2O requests an award of attorney's fees on appeal pursuant to LC. §§ 12-120(3) 

and 12-121. For a recitation of the standard for awarding attorney's fees under LC. §§ 12-120(3) 

and 12-121 please refer to Plaintiff's Memorandum in Support of Motion for Costs and Fees, pages 

4-5. This action is for a commercial transaction and the appellant was the prevailing party at trial. 

APPELLANT'S BRIEF - 8 



000462

In the event the appellant prevails on this appeal, it is entitled to an award of attorney's fees on 

appeal pursuant to LC.§ 12-120(3). 

V. STANDARD OF REVIEW 

When a district judge considers an appeal from a magistrate judge (not involving a trial de 

novo), the district judge is acting as an appellate court, not as a trial court. State v. Kenner, 121 

Idaho 594, 596, 826 P .2d 1306, 1308 (1992). The district court must review the case on the record 

and determine the appeal in the same manner and on the same standards of review as an appeal 

from the district court to the Supreme Court. Rule 83(f)(l). The district court is required to 

determine whether there is substantial evidence to support the magistrate's findings of fact and 

conclusions oflaw. Hentges v. Hentges, 115 Idaho 192, 194, 765 P .2d 1094, 1096 (Ct. App. 1988). 

If those findings are so supported, and if the conclusions oflaw demonstrate proper application of 

legal principles to the facts found, then the district court will affirm the magistrate's judgment. Id 

The calculation of reasonable attorney fees is within the discretion of the trial court. Bates 

v. Seldin, 146 Idaho 772,775,203 P.3d 702, 705 (2008); Bott v. Idaho State Bldg. Auth., 128 Idaho 

580,592,917 P.2d 737, 749 (1996). The burden is on the party opposing the award to demonstrate 

that the court abused its discretion. E. Idaho Agric. Credit Ass 'n v. Neibaur, 133 Idaho 402,412, 

987 P.2d 314, 324 (1999). In assessing whether an award of attorney fees was an abuse of 

discretion, the district court applies a three-factor test: 1) whether the trial court correctly perceived 

the issue as one of discretion; 2) whether the trial court acted within the boundaries of such 

discretion and consistently with any legal standards applicable to the specific choices before it; 

and 3) whether the trial court reached its decision by an exercise of reason. Burns v. Baldwin, 13 8 

Idaho 480, 486-87, 65 P.3d 502, 508-09 (2003). The party opposing the award carries the burden 

to demonstrate that the district court abused its discretion. Johannsen v. Utterbeck, 146 Idaho 423, 
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432, 196 P.3d 341,350 (2008) (citing E. Idaho Agric. Credit Ass 'n., 133 Idaho at 412,987 P.2d at 

324). 

VI. ARGUMENT 

A. The Magistrate Court abused its discretion by predetermining that reasonable 
attorney fees could not exceed the amount in controversy. 

Judicial discretion "requires an actual exercise of judgment and a consideration of the facts 

and circumstances which are necessary to make a sound, fair, and just determination, and a 

knowledge of the facts upon which the discretion may properly operate." Sheets v. Agro-West, 

Inc., 104 Idaho 880,887,664 P.2d 787, 794 (Ct. Ap. 1983) (Burnett, J. specially concurring) (citing 

27 C.J.S. Discretion at 289 (1959)). In other words, the Court may not "pull the award of 

attorney's fees out of thin air. Basing attorney's fees on pure conjecture is inappropriate." 

Johannsen v. Utterbeck, 146 Idaho 423,433, 196 P.3d 341,351 (2008) (holding the trial judge's 

determination that the case was "about a $10,000 project" constituted a failure to exercise reason 

in determining the amount of fees to be awarded). 

In this case the Magistrate Court also awarded an arbitrary amount, based entirely on the 

amount in controversy.9 The Court also made its decision prior to hearing the merits of the case 

and prior to hearing the attorney fees request. The Magistrate Court conceded as much adopting 

Farm Supply's recitation of its previous admonition to the parties: 

[a]lthough Plaintiff ultimately recovered the amount it sought, it did 
so only after ... multiple advisories by the Court that it would find 
it very difficult to award more than the amount at issue in attorney 
fees . . . the amounts expended by Plaintiff . . . were expended in 
spite of this Court's admonition, this factor weighs heavily against 
the recovery Plaintiff seeks. 

9 This basis is but a portion of a single factor under Rule 54( e )(3). 
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Response in Opposition to Plaintiffs Motion for Costs and Fees, p. 10, incorporated by reference 

in the Court's Order re: Costs and Fees. The Magistrate Court reiterated its predetermined decision 

during the hearing on Plaintiffs motion for fees noting it had previously "indicated at some point 

of encouraging more settlement that it was going to be very hard for [the judge] to approve any 

fees more than the amount in dispute." June 22 Transcript, p. 2, L. 19-22. 

It was an abuse of discretion for the Court to put so much emphasis on the amount in 

controversy. The trial court is required to consider the existence and applicability of each factor 

without placing undue weight or emphasis upon any one element. Nalen v. Jenkins, 113 Idaho 79, 

81, 741 P.2d 366, 368 (Ct. Ap. 1987). Further, the Magistrate Court determined the amount of 

reasonable attorney fees prior to receiving the Rule 54(d)(5) memorandum of costs and fees and 

Rule 54(e)(5) affidavit. In Medical Recovery Services, LLC v. Jones, 145 Idaho 106, 175 P.3d 795 

(Ct. App. 2007), the Idaho Court of Appeals stated that such a predetermination is improper. 

Additionally, a trial court may not use the award or denial of attorney fees to vindicate its 

sense of justice beyond the judgment rendered on the underlying dispute, provide indirect relief 

from an adverse judgment, or penalize a party for misdeeds during the litigation. Eighteen Mile 

Ranch, LLC v. Nord Excavating & Paving, Inc., 141 Idaho 716, 720 (2005). The Magistrate Court 

was clear that it was protecting its reputation for getting cases settled before trial and that it was 

punishing H2O for exercising its right to judicial relief. 10 

And what struck me that I thought was very interesting in this 
particular case, I still find it amazing, that you didn't settle it ... I 
sort of feel like I have a bit of a record of doing that, of getting cases 
resolved before they go to trial. And in my court they don't tum 
into attorney fees cases. You were a rare one that you did. But I do 
not find a basis to award more than what was in dispute. And if you 
will prepare me an order along those lines, I will sign it. 

June 22 Transcript, p. 2, L 8-10 and p. 4, L. 4-13. 

10 Idaho Const. Art. I, § 18. 
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The Magistrate's decision to limit H2O to a predetermined amount of attorney fees based 

on the singular factor of the amount in controversy as a means to protect its reputation for getting 

cases settled is an abuse of discretion. The Magistrate Court should have weighed all of the Rule 

54(e)(3) factors and made a reasonable award of the attorney fees necessitated by Farm Supply 

and its insurance company's decision to force H2O into a year oflitigation, which concluded with 

the Magistrate Court's finding that Farm Supply and its insurer had no credible evidence to 

challenge the rates they were charged for cleaning up their hazardous waste. The Magistrate 

Court's failure to consider all of the factors, was an abuse of discretion. 

B. The Magistrate Court abused its discretion by adopting Farm Supply's 
argument that H20 failed to negotiate in good faith. 

The Magistrate Court committed reversible error by adopting Farm Supply's reasoning that 

H2O failed to negotiate in good faith and by relying on evidence that was neither in the record nor 

admissible, resulting in conclusions inconsistent with the evidence in the record. 

Farm Supply provided the Magistrate Court with an inaccurate recitation of the progression 

of settlement discussions throughout the case, and relied on information that was not properly 

before the court and which, in some instances, is patently untrue. See Response in Opposition to 

Plaintiffs Motion for Costs and Attorney Fees, filed May 16, 2016, pp. 15-16. For example, Farm 

Supply attempts to cast aspersions on H2O by claiming Farm Supply was required to file a Motion 

to Compel Mediation to advance settlement discussions. The record reveals, however, that Farm 

Supply filed its Motion to Compel Mediation the day its summary judgment was denied (August 

26, 2015), nearly two weeks prior to filing its expert witness disclosure that, after 13 months of 

requests, finally identified the basis for its challenge to the reasonableness of H2O's rates. Farm 
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Supply's motion was its next move after unsuccessfully arguing there was no enforceable contract 

and while the deadline to finally explain its reasonableness challenge was fast approaching. 

Farm Supply also provided the Magistrate Court with inaccurate information not in the 

record about who appeared where and when for various settlement discussions. Farm Supply's 

insurance adjuster appeared at the mediation by telephone, while H2O' s CEO flew in from Arizona 

to attend in person. Farm Supply and, by adoption, the Magistrate Court cite other facts not 

properly before the Court by any form of admissible evidence. 11 

The Magistrate Court reached an erroneous conclusion not supported by the settlement 

information that is properly before the Court. Both offers of judgment made by Farm Supply were 

less than the verdict, providing the Magistrate Court with a reason independent ofl.C. §12-120 to 

award H2O it's attorney fees.12 The second offer, for the full amount of H2O's claim, was made 

on October 23, 2015, and only after Farm Supply's insurance company put H2O through eight 

months of litigation, trying first to get a summary judgment win without having to make Mr. 

Miceli' s vapid expert disclosure. 

The Magistrate Court's finding that H2O failed to negotiate in good faith is not supported 

by any competent evidence and its willingness to rely on settlement conduct at all is an abuse of 

discretion. In Ross v. Coleman Co., Inc., the Idaho Supreme Court overturned an award of attorney 

fees finding: 

The district court's imposition of attorney fees was based in substantial part upon 
its finding that the defense counsel had failed to conduct settlement negotiations in 
good faith. However, this Court has held that the failure to enter into or conduct 
settlement negotiations is not a basis for awarding attorney fees under I.C. § 12-
121 and I.R.C.P. 54(e)(l) .... Today, we again make explicit that which we held in 
Payne v. Foley, supra, that "there is no authority in a trial court to insist upon, 

11 Idaho Rule of Evidence 408 exists to encourage frank discussion between litigating parties, but it also serves to 
prevent the folly of relying on the lawyerly commentary of a series of events, many of which were not recorded. 
12 H20 would also be entitled to the comparison benefit of costs and attorney fees through the date of offers in its 
adjusted award, but the offers were small enough that is unnecessary. See Rule 68(d). 
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oversee, or second guess settlement negotiations, if any, and certainly no authority 
to impose sanctions for 'bad faith' bargaining. 

Ross v. Coleman Co., 114 Idaho 817,836, 761 P.2d 1169, 1188 (1988), affd, 119 Idaho 152,804 

P.2d 325 (1991) (citing Payne v. Foley, 102 Idaho 760,639 P.2d 1126 (1982)). 

The Magistrate Court's decision to utilize settlement discussions as an additional Rule 

54(e)(3) factor in reducing H2O's attorney fees request was an abuse of discretion. It was also an 

abuse of discretion to rely on the parties' failure to settle the case as a basis to cap the fees awarded 

to the amount in controversy. 

C. The Court's award of an amount of fees equal to the amount in controversy 
was an abuse of discretion because it was based upon the adoption of factual 
findings that are clearly erroneous. 

A trial court's determination of a reasonable amount of attorney fees is a factual 

determination to which this Court applies an abuse of discretion standard of review. See, Smith v. 

Mitton, 140 Idaho 893,902, 104 P.3d 367,376 (2004); see also, State v. Byington, 132 Idaho 589, 

592, 977 P.2d 203, 206 (1999). Factual findings that are the basis for an exercise of discretion 

such as the award of fees are subject to a substantial and competent evidence standard of review. 

This is consistent with the clearly erroneous standard of I.R.C.P. 52(a). A finding of fact is not 

clearly erroneous if it is supported by substantial and competent evidence. Miller v. EchoHawk, 

126 Idaho 47, 49, 878 P.2d 746, 748 (1994) (citing Mulch v. Mulch, 125 Idaho 93, 867 P.2d 967 

(1994)). 

There are extensive portions of the Magistrate Court's reasoning that are not supported by 

substantial and competent evidence and, in some cases, are clearly erroneous. For instance, the 

Magistrate Court adopted Farm Supply's reasoning that "[i]nitially, Plaintiff sought recovery for 

breach of express written contract . . . [ and] [ o ]nly after nearly a year of litigation, and after 

Defendant's Motion for Summary judgment and discovery had eviscerated Plaintiffs express 

APPELLANT'S BRIEF - 14 



000468

written contract theories, did Plaintiff amend its complaint to include a claim to recover under 

quantum meruit-the claim for which it finally established a right to relief." Response in Opposition 

to Plaintiffs Motion for Costs and Fees, p. 4. The record, however, shows that H20 did not plead 

the existence of a written contract and prevailed upon Count I of its complaint for breach of an 

express contract. The Complaint does not allege that a written contract existed and it has never 

been disputed that Farm Supply requested that H20 provide it services and that H20 accepted by 

providing those services. 

Contrary to the Magistrate Court's adoption of Farm Supply's argument, the existence of 

a written contract was not even in dispute on summary judgment and Farm Supply admitted as 

much in its own briefing: "In this case, the parties did not execute a written contract regarding 

the fuel remediation services provided by the Plaintiff." Memorandum in Support of Defendant's 

Motion for Summary Judgment, p. 5. The primary issue on summary judgment as presented by 

Farm Supply was whether the express contract alleged by H20 was enforceable due to the 

absence of agreement to a price term. See, Memorandum in Support of Defendant's Motion for 

Summary Judgment, p. 4 (arguing "The Plaintiffs claims must be dismissed because there is no 

enforceable contract between the Plaintiff and Farm Supply based on the parties' failure to discuss 

the contract price."). The Magistrate Court determined there were material facts regarding the 

existence of an express contract and Farm Supply lost its summary judgment bid. At trial the 

Magistrate Court concluded that it could supply the missing price term and granted H20 all of its 

requested relief. See, FOF, pp. 10-14. 

Likewise, the Magistrate Court's criticism of the discovery process adopted from pages 

12 and 13 of the memorandum is unsupported by the record. See, Response in Opposition to 

Plaintiffs Motion for Costs and Fees, pp. 12-13. H20 only tried to assess the basis of Farm 

APPELLANT'S BRIEF - 15 



000469

Supply's challenge to the reasonableness of its rates and only requested the insurance policy and 

a corporate representative to testify as to why Farm Supply answered with the affirmative defense 

that it had already paid a reasonable amount for the services it was provided. 13 Contrary to the 

Magistrate Court's findings, H20 disavowed the existence of a written contract throughout 

discovery. 

First, H20 admitted without reservation that H20 did not execute a written contract with 

Defendant Farm Supply regarding remediation services for the spill. When asked to identify any 

and all contracts it had with Farm Supply, H20 responded that," ... Plaintiff is unaware of any 

written contract for remediation services executed by both parties." See, Affidavit of Hans 

Mitchell in Opposition to Plaintiffs Motion for Costs and Fees, Ex. A, Ex. I (Plaintiffs Response 

to Interrogatory No. 5). 

The Magistrate Court's determination that H20 invited summary judgment by alleging a 

written contract is contrary to the substantial and competent evidence in the record. 

VII. CONCLUSION 

The Magistrate Court appreciated the significance of the service H20 provided: "Well, 

an interesting case. And I guess the bottom line is work was done and it was done well and no 

lasting damage came from this, which is sort of a miracle all by itself. You know, that there wasn't 

a whole lot more environmental damage or other things that certainly could have been part of 

what the accident was all about." June 22 Transcript, p. 4, L. 22 - p. 5, L. 4. The Magistrate 

Court also found that Mr. Miceli's testimony - Farm Supply's only basis for challenging the 

reasonableness of the rates charged by H20 - was not credible and not probative. Its subsequent 

decision to disallow the vast majority of H20's attorney fees and to adopt Farm Supply's 

13 Oddly Fann Supply attempts to argue that H20's very conservative use of discovery somehow contributed to the 
increased attorney fees. 
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reasoning therefore, was an abuse of discretion. The amount it awarded was arbitrary, done for 

the wrong reasons and focused almost entirely on the amount in controversy. The Magistrate 

Court also improperly considered settlement conduct and its findings related thereto, and based 

its findings regarding the reasonable amount of fees to be awarded on a characterization of 

summary judgment and discovery procedures, which were not supported by substantial and 

competent evidence. For these reasons, the attorney fee award should be vacated. 

DATED this ! l_ day of September, 2016. 

FISHER RAINEY HUDSON 

(}:{(Cl 
Attorney for Plaintiff/Appellant 
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DEFENDANT/RESPONDENT’S MOTION TO DISMISS APPEAL AS MOOT - 1

Hans A. Mitchell, ISB No. 5565
Aubrey D. Lyon, ISB No. 8380
CAREY PERKINS LLP

Capitol Park Plaza
300 North 6th Street, Suite 200
P. O. Box 519
Boise, Idaho  83701
Telephone:  (208) 345-8600
Facsimile:  (208) 345-8660

Attorneys for Defendant/Respondent

IN THE DISTRICT COURT OF
THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND

FOR THE COUNTY OF ADA

H2O ENVIRONMENTAL, INC., an Idaho
Corporation, 

               Plaintiff/Appellant,

vs.

FARM SUPPLY DISTRIBUTORS, INC.,
an Oregon corporation

               Defendant/Respondent.

Case No. CV OC 1500236

DEFENDANT/RESPONDENT’S
MOTION TO DISMISS APPEAL AS
MOOT

COMES NOW Defendant/Respondent Farm Supply Distributors, Inc., by and

through its counsel of record, Carey Perkins LLP, and hereby moves this Court for its Order

dismissing Appellant’s appeal because the appellate issues are moot.  Appellant appeals

the lower court’s grant of attorney fees, but Respondent fully satisfied the judgment

ordering attorney fees and Appellant accepted Respondent’s payment.

Electronically Filed
10/6/2016 2:55:21 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Amy King, Deputy Clerk
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DEFENDANT/RESPONDENT’S MOTION TO DISMISS APPEAL AS MOOT - 2

Respondent respectfully requests its costs and fees pursuant to Idaho Code

sections 12-120(3) and 12-121.

This Motion is supported by the Memorandum in Support and Affidavit of

Counsel filed herewith and the papers and pleadings on file in this matter.  

Oral argument is hereby requested.

DATED this 6th day of October, 2016.

CAREY PERKINS LLP

By/s/Hans A. Mitchell
Hans A. Mitchell, Of the Firm
Aubrey D. Lyon, Of the Firm
Attorneys for Defendant/Respondent

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 6th day of October, 2016, I electronically filed
the foregoing document with the Clerk of the Court using the iCourt/E-Filing system which
sent a Notice of Electronic Filing to the iCourt/E-Filing Registered Participants as follows:

Vaughn Fisher
Nicholas A. Warden
FISHER RAINEY HUDSON

950 W. Bannock Street, Ste. 630
Boise, Idaho 83702
Telephone: (208) 345-7000
Attorneys for Plaintiff/Appellant

[X] U.S. Mail, postage prepaid
[  ] Hand-Delivered
[  ] Overnight Mail
[  ] Facsimile (208) 297-2689
[X]       iCourt/E-Filing System

                /s/Hans A. Mitchell
Hans A. Mitchell
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MEMORANDUM IN SUPPORT OF DEFENDANT/RESPONDENT’S MOTION TO DISMISS
APPEAL AS MOOT - 1

Hans A. Mitchell, ISB No. 5565
Aubrey D. Lyon, ISB No. 8380
CAREY PERKINS LLP

Capitol Park Plaza
300 North 6th Street, Suite 200
P. O. Box 519
Boise, Idaho  83701
Telephone:  (208) 345-8600
Facsimile:  (208) 345-8660

Attorneys for Defendant/Respondent

IN THE DISTRICT COURT OF
THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND

FOR THE COUNTY OF ADA

H2O ENVIRONMENTAL, INC., an Idaho
Corporation, 

               Plaintiff/Appellant,

vs.

FARM SUPPLY DISTRIBUTORS, INC.,
an Oregon corporation

               Defendant/Respondent.

Case No. CV OC 1500236

MEMORANDUM IN SUPPORT OF
DEFENDANT/RESPONDENT’S
MOTION TO DISMISS APPEAL AS
MOOT

I.
INTRODUCTION

This matter should be dismissed as moot because Plaintiff H2O

Environmental, Inc. accepted payment of the attorney fee award it now challenges.

Therefore, the issues before this Court have been fully resolved.

Electronically Filed
10/6/2016 2:55:21 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Amy King, Deputy Clerk
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MEMORANDUM IN SUPPORT OF DEFENDANT/RESPONDENT’S MOTION TO DISMISS
APPEAL AS MOOT - 2

II.
FACTUAL BACKGROUND

Judgment was entered in this matter on April 19, 2016 and the Judgment

awarded H2O certain damages.  Defendant/Respondent Farm Supply immediately satisfied

the Judgment. (Hans A. Mitchell Aff. ¶ 2, Oct. 6, 2016.)

Following entry of Judgment, H2O sought its costs and fees.  At a June 22,

2016 hearing, the magistrate court ordered that H2O could recover some, but not all, of the

costs and fees sought. (Attorney Fee Hr’g Tr. 2-4, Jun. 22, 2016.) On June 29, 2016, Farm

Supply fully satisfied the award of costs and fees by delivering a check to H2O’s counsel

for the amount awarded.  (Mitchell Aff. ¶ 3.) On July 5, 2016, the magistrate court issued

an order awarding H2O certain costs and fees which, by that time, had already been

satisfied.

H2O accepted and retained both checks.

III.
MOTIONS BEFORE THIS COURT

Motions on appeals from the magistrate court are to be filed with the district

court.  I.R.C.P. 83(n).  Motions to dismiss are allowed under the Idaho Appellate Rules.

I.A.R. 32.

IV.
ARGUMENT

A. The issues on appeal are moot because Appellant accepted the benefit
of the lower court’s judgment.

Mootness is a jurisdictional issue.  In re Doe I, 145 Idaho 337, 340, 179 P.3d

300, 303 (2008); Webb v. Webb, 143 Idaho 521, 524, 148 P.3d 1267, 1270 (2006). “A case

becomes moot when the issues addressed are no longer live or the parties lack a legally
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cognizable interest in the outcome.”  Troupis v. Summer, 148 Idaho 77, 80, 218 P.3d 1138,

1141 (2009) (citations omitted).  “A case is moot if it presents no justiciable controversy and

a judicial determination will have no practical effect upon the outcome.” Goodson v. Nez

Perce Bd. of County Comm‘rs, 133 Idaho 851, 853, 993 P.2d 614, 616 (2000) (citing

Rational Predator Mgt. v. Dept. of Agriculture, 129 Idaho 670, 672, 931 P.2d 1188, 1190

(1997)). “The appellants have received all the relief to which they might have been found

to be entitled. Only hypothetical questions remain. It being impossible for this court to grant

appellants other or additional relief, we will not proceed to formal judgment on the

hypothetical issues but will dismiss the appeal.” Dorman v. Young, 80 Idaho 435, 436-437,

332 P.2d 480, 481-82 (1958).  When considering a motion to dismiss an appeal based on

mootness, an appellate court is free to review evidence outside the record.  England v.

Phillips, 96 Idaho 830, 831, 537 P.2d 1019, 1020 (1975); Bedford v. Gem Irr. Dist., 4 P.2d

366, 367 (Idaho 1931).

Mootness has a particular application to appeals arising from a judgment that

has been satisfied because the issues are no longer alive.  “[A] successful party should not

be allowed to gather in and enjoy the fruits of his judgment, and thereafter prosecute an

appeal and complain of error committed against him.” Bechtel v. Evans, 10 Idaho 147, 77

P. 212, 212–13, 77 P. 212 (1904).  “If the party has collected his judgment, and, in seeking

to gain more by the prosecution of an appeal, thereby incurs the hazard of eventually

recovering less, then his appeal should be dismissed.”  Id. at 213.

In this case, the judgment has been paid and satisfied and Plaintiff’s appeal

is moot.  Plaintiff obtained an attorney fee award which Farm Supply promptly satisfied.

Plaintiff accepted the benefit Farm Supply conferred upon it.  As set forth in Betchel, a party
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is not entitled to enjoy the benefit of its judgment and pursue an appeal on the same

judgment where the appeal could result in a lesser award.  That is the case here.  After

accepting Farm Supply’s check, Plaintiff appealed upon the basis that the magistrate court

abused its discretion in awarding Plaintiff approximately $7,500 in attorney fees.  (See

Appellant’s Brief.)  If successful, Plaintiff would achieve a remand to the lower court where

the court could, in its discretion, award less than it has already awarded.  Accordingly,

Plaintiff risks recovering less, and its appeal should be dismissed.

B. Farm Supply is Entitled To Recover Its Attorney Fees in This Appeal

Farm Supply is claiming its attorney fees on appeal pursuant to Idaho Code

sections 12-120(3) and 12-121.  Idaho Code section 12-120(3) provides, in relevant part:

In any civil action to recover on an open account, account
stated, note, bill, negotiable instrument, guaranty, or contract
relating to the purchase or sale of goods, wares, merchandise,
or services and in any commercial transaction unless otherwise
provided by law, the prevailing party shall be allowed a
reasonable attorney's fee to be set by the court, to be taxed
and collected as costs.

In addition to providing for attorney fees at the trial court level, Idaho Code section

12-120(3) allows a party to recover its attorney fees incurred on appeal.  Bryan Trucking,

Inc. v. Gier, 160 Idaho 422, 374 P.3d 585, 590 (2016) (prevailing respondent entitled to

attorney fees on appeal under section 12–120(3).

In this case, the dispute surrounds allegations of breach of a contract for

services.  (Compl. ¶ 5.)  Accordingly, in the event Farm Supply prevails in this appeal, it will

be entitled to its reasonably incurred attorney fees pursuant to Idaho Code section

12-120(3).
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Idaho Code section 12-121 provides another basis upon which Farm Supply

can recover its attorney fees on this appeal.  An award of fees under Idaho Code section

12-121 to the prevailing party is permitted if the court determines "the case was brought,

pursued, or defended frivolously, unreasonably or without foundation."  Nation v. State,

Dep't of Correction, 144 Idaho 177, 194, 158 P.3d 953, 970 (2007); see also I.R.C.P.

54(e)(1).  In this case, Plaintiff's appeal is being pursued without foundation.  As set forth

above, Plaintiff accepted the benefit of the judgment and cannot pursue the appeal further.

For that reason, under Idaho Code section 12-121, Farm Supply is entitled to its attorney

fees incurred in this appeal.

V.
CONCLUSION

For the foregoing reasons, Defendant/Respondent Farm Supply respectfully

requests that this Court dismiss Plaintiff/Respondent’s appeal with prejudice.

DATED this 6th day of October, 2016.

CAREY PERKINS LLP

By/s/Hans A. Mitchell
Hans A. Mitchell, Of the Firm
Aubrey D. Lyon, Of the Firm
Attorneys for Defendant/Respondent
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 6th day of October, 2016, I electronically filed
the foregoing document with the Clerk of the Court using the iCourt/E-Filing system which
sent a Notice of Electronic Filing to the iCourt/E-Filing Registered Participants as follows:

Vaughn Fisher
Nicholas A. Warden
FISHER RAINEY HUDSON

950 W. Bannock Street, Ste. 630
Boise, Idaho 83702
Telephone: (208) 345-7000
Attorneys for Plaintiff/Appellant

[X] U.S. Mail, postage prepaid
[  ] Hand-Delivered
[  ] Overnight Mail
[  ] Facsimile (208) 297-2689
[X]      iCourt/E-Filing System

               /s/Hans A. Mitchell
Hans A. Mitchell
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1. I am an attorney with the firm Carey Perkins LLP, counsel of record 

for Defendant/Respondent Farm Supply Distributors, Inc. in this matter, and the following 

statements are true and correct and made from personal knowledge. 

2. Judgment was entered in this matter on April 19, 2016 and the 

Judgment awarded H2O certain damages. Farm Supply immediately satisfied the 

Judgment and unconditionally tendered a check in the amount of the Judgment. 

3. Plaintiff moved for an award of its costs and fees. At a June 22, 2016 

hearing, the magistrate court ordered that H2O could recover some, but not all, of the costs 

and attorney fees sought. On June 29, 2016, Farm Supply satisfied the award of costs and 

fees by unconditionally delivering a check to H2O's counsel in the amount awarded by the 

Court. 

4. On July 5, 2016, the magistrate court issued a written order 

memorializing its June 22, 2016 ruling awarding H2O certain costs and fees which, by that 

time, had already been satisfied. 

5. H2O has accepted and retained both checks, including the check 

Farm Supply delivered on June 29, 2016. 
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1 Plaintiff incorrectly identified itself as “Respondent” in its caption.

1

I.

STATEMENT OF THE CASE

A. Nature Of The Case

This appeal is Plaintiff/Appellant1 H2O Environmental, Inc.’s (hereinafter “Plaintiff”)

attempt to recover more of its unreasonably incurred attorney fees.  The Magistrate Court properly

exercised its discretion and concluded that no more than about $7,500 in attorney fees were

reasonably incurred in prosecuting this simple dispute.

B. Statement Of Facts

The underlying dispute in this case involved the value of services rendered.  The facts

are simple: Respondent Farm Supply’s truck leaked fuel, Plaintiff cleaned up the leak, and a

disagreement arose regarding the value of the services Plaintiff performed.

Though the facts are simple, Plaintiff’s approach to litigation was unnecessarily

complicated, and Farm Supply disagrees with Plaintiff’s characterization of the litigation.  As the

Magistrate Court noted, “this was not a hard factual case. . . . It was not a hard legal case.”

(Attorney Fee Hr’g Tr. 3:14-16, Jun. 22, 2016.)  Plaintiff had a simple case to prosecute, but it

unnecessarily incurred attorney fees far in excess of what was needed to prove its case.  Although

Plaintiff ultimately won a recovery, it recovered on a theory different from that which it originally

pursued, and only after multiple theories were either defeated or abandoned following Plaintiff’s

protracted gamesmanship and ill-advised tactics.
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2 In its Response in Opposition to Plaintiff's Motion for Costs and Fees, Farm Supply
reviewed Plaintiff's unreasonable approach to litigation at length.  (See Def.'s Response in Opp.
6-18, May 16, 2016.) To the extent relevant to this Court's review, Farm Supply's May 16 brief is
incorporated herein by reference.

2

In its Statement of the Case, Plaintiff reviews the litigation tactics it employed in the

underlying matter.  Farm Supply disagrees with Plaintiff's characterization of its litigation strategy

as reasonable, but because those issues are not directly relevant to this appeal, Farm Supply will not

address here specific inaccuracies and exaggerations in Plaintiff's Statement of the Case.2

Plaintiff attempts to use this appeal to re-argue the attorney fee issue which was

before the Magistrate Court.  Plaintiff's time to argue the merits of the fee award have

passed–Plaintiff should have done so while the matter was before the Magistrate Court.  Plaintiff

is precluded from raising issues for the first time on appeal.

The question before this court is simple: Did the Magistrate Court properly exercise

its discretion in awarding Plaintiff about $7,500 in attorney fees?  The conclusion is similarly

simple: the Magistrate Court properly recognized the determination of reasonable fees as a matter

of discretion, acted consistently with legal standards, and reached its decision through the exercise

of reason.  For that reason, the Magistrate Court’s award should be affirmed.

II.

ADDITIONAL ISSUES PRESENTED ON APPEAL

1. Whether Farm Supply is entitled to an award of attorneys’ fees on appeal
pursuant to Idaho Code sections 12-120(3) and/or 12-121.
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III.

ATTORNEY FEES ON APPEAL

Farm Supply’s request for attorney fees on appeal is analyzed in the Argument

section below.

IV.

STANDARD OF REVIEW

"The awarding of attorney fees and costs is within the discretion of the trial court and

subject to review for an abuse of discretion." Idaho Transp. Dep't v. Ascorp, Inc., 159 Idaho 138,

140, 357 P.3d 863, 865 (2015).  "[T]he calculation of a reasonable attorney fee is within the trial

court's discretion." Bailey v. Bailey, 153 Idaho 526, 529, 284 P.3d 970, 973 (2012); I.R.C.P.

54(e)(3).  When an exercise of discretion is involved, Idaho's appellate courts conduct a three-step

inquiry: "(1) whether the trial court properly perceived the issue as one of discretion; (2) whether

that court acted within the outer boundaries of such discretion and consistently with any legal

standards applicable to specific choices; and (3) whether the court reached its decision by the

exercise of reason."  Idaho Military Historical Soc'y, Inc. v. Maslen, 156 Idaho 624, 629, 329 P.3d

1072, 1077 (2014), reh'g denied (Aug. 6, 2014).  "The burden is on the party opposing the award to

demonstrate that the district court abused its discretion."  Bailey, 153 Idaho at 529, 284 P.3d at 973.

Trial courts are guided by the factors set forth in I.R.C.P. 54(e)(3) in determining the

amount of an attorney fee award.  Considering the I.R.C.P. 54(e)(3) factors "is mandatory—it

requires the court to consider all eleven factors plus any other factor the court deems appropriate."
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Lettunich v. Lettunich, 141 Idaho 425, 435, 111 P.3d 110, 120 (2005); see also Sun Valley Potato

Growers, Inc., v. Texas Refinery Corp., 139 Idaho 761, 769, 86 P.3d 475, 483 (2004).

V.

ARGUMENT

A. The Magistrate Court Did Not Pre-Determine The Attorney Fee Award

Plaintiff’s contention that the Magistrate Court “made its decision prior to hearing

the merits of the case and prior to hearing the attorney fees request” is without foundation.

(Appellant’s Brief 10.)  The only factual basis Plaintiff cites is the court’s statements at the June 22,

2016 hearing on the costs and fees motion.  In that hearing, the court did not state that it pre-

determined the amount of the award.  Rather, the court’s statement indicated that it had remained

open to being convinced to approve fees in a higher amount: 

What I find on the attorney’s fees – what I don’t find reasonable are
the attorney’s fees.  I really do not.  And I think I indicated at some
point of encouraging more settlement that it was going to be very
hard for me to approve any fees more than the amount in dispute.
And your fees are eight times more or so.

(Fee Hr’g Tr. 2:17-23.)  The court then went on to explain that it considered all of

the I.R.C.P. 54(e)(3) factors in reaching its decision.  (Fee Hr’g Tr. 3:10-22.)  It also explained that

it was persuaded by Farm Supply’s arguments against Plaintiff’s fee request–arguments which were

made after Plaintiff made its fee request.  (Fee Hr’g Tr. 2:24-3:2.)

Additionally, the court’s July 5, 2016 order awarding costs and fees provided that it

incorporated Farm Supply’s Response in Opposition to Plaintiff’s Motion for Costs and Fees,

including Farm Supply’s analysis of every factor provided in I.R.C.P. 54(e)(3).  Considering the
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foregoing, Plaintiff has failed to demonstrate that the Magistrate Court abused its discretion by pre-

determining the amount of attorney fees reasonably incurred.

B. The Magistrate Court Did Not Err By Placing Significant Weight on One

Factor

"Rule 54(e)(3) does not require the district court to make specific findings in the

record, only to consider the stated factors in determining the amount of the fees. When considering

the factors, courts need not demonstrate how they employed any of those factors in reaching an

award amount." Smith v. Mitton, 140 Idaho 893, 902, 104 P.3d 367, 376 (2004). "Though it is not

necessary the court address all of the I.R.C.P. 54(e)(3) factors in writing, the record must clearly

indicate the court considered all of the factors." Lee v. Nickerson, 146 Idaho 5, 11, 189 P. 3d 467,

473 (2008).  Statements from a court at a hearing or in an order that it considered all the I.R.C.P.

54(e)(3) factors are sufficient to satisfy this requirement.  Id. 

When determining an attorney fee award, a trial court does not abuse its discretion

merely by placing significant weight on one I.R.C.P. 54(e)(3) factor.  In Parsons v. Mut. of

Enumclaw Ins. Co. an insurance company appealed the amount of a trial court's attorney fee award.

143 Idaho 743, 152 P.3d 614 (2007).  The insurance company contended that the trial court had

placed too much emphasis on a contingent fee agreement.  In affirming the trial court, the Idaho

Supreme Court noted that the trial court had considered all the I.R.C.P. 54(e)(3) factors, and it found

no fault with the trial court placing significant weight on one factor.  Id. at 747.  The Idaho Supreme

Court's focus was on whether the trial court clearly understood that it was a matter of discretion and

that the trial court reached its decision by an exercise of reason.  Id. at 747-48.
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In this case, the Magistrate Court did not err by placing significant weight on the

amount in controversy.  The Magistrate Court recognized that the attorney fee award was a matter

of discretion, it considered all the I.R.C.P. 54(e)(3) factors, and it reached its decision by an exercise

of reason.  Plaintiff failed to show in this appeal that the Magistrate Court's fee determination was

beyond the outer boundaries of its discretion and inconsistent with the legal standards applicable to

the specific choices available to it. 

Plaintiff cites to a 1987 Idaho Court of Appeal decision, Nalen v. Jenkins, 113 Idaho

79, 741 P.2d 366 (Ct. App. 1987), for the contention that a court may abuse its discretion by placing

too much emphasis on one I.R.C.P. 54(e)(3) factor.  (Appellant's Brief 11.)  Nalen actually undercuts

the proposition suggested by Plaintiff.   The Idaho Court of Appeals noted that, although the trial

court considered one factor heavily, because the trial court also considered all of the other I.R.C.P.

54(e)(3) factors, it did not abuse its discretion in that regard.  Id. at 81.  The Idaho Court of Appeals

found that the trial court's fee award was reversible because it relied on an improper factor–the trial

court had improperly divided the fee award based on which theories of recovery prevailed.  Id.

Here, the Magistrate Court did not split the fee award based on prevailing theories, so the holding

in Nalen is not germane.

C. The Magistrate Court Did Not Pull The Award Out Of Thin Air

Plaintiff cites to Johannsen v. Utterbeck, 146 Idaho 423, 196 P.3d 341 (2008), and

contends that the Magistrate Court's award was arbitrary and based entirely on the amount in

controversy.  (Appellant's Brief 10.)  Plaintiff's contention is factually inaccurate and distinguishable
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from Johannsen.  As set forth above, the hearing transcript and July 5, 2016 order demonstrate that

the Magistrate Court considered all I.R.C.P. 54(e)(3) factors.  (See Fee Hr’g Tr. 3:10-22.)

The Johannsen case is inapposite because the trial court's fee determination in that

case was not based on an exercise of reason, including a failure to consider all the I.R.C.P. 54(e)(3)

factors and an analysis of the time spent on the case.  146 Idaho at 433.  Unlike the case on appeal,

in Johannsen the court did not perform an analysis of the time actually spent.  Id.  The Idaho

Supreme Court was unable to determine from the trial court's record why it determined that

attorney's fees submitted were excessive.  Id. Based on statements from the trial court, it apparently

did not even obtain a breakdown of time spent on the matter.  Id.  Because of the dearth of

information on the record, the Idaho Supreme Court viewed the trial court's fee award as having

been pulled out of thin air.  Id.

In this case, the record on appeal is far different from that at issue in Johannsen.

Here, the Magistrate Court considered all I.R.C.P. 54(e)(3) factors.  Additionally, it considered a

billing breakdown from Plaintiff's counsel, and it had Farm Supply's line-by-line response to

Plaintiff's bills.  (See Mitchell Aff. In Opp’n to Plf.'s Costs and Fees Mot., May 16, 2016.)  It

adopted the reasoning in Farm Supply's Response brief which addressed each I.R.C.P. 54(e)(3)

factor. For these reasons, the record shows that the Magistrate Court exercised reason in reaching

its determination of a reasonable fee award for this case.

D. For The First Time On Appeal, Plaintiff Takes Issue With The Facts The Trial
Court Considered In Determining Its Award

"The longstanding rule of this Court is that we will not consider issues that are raised

for the first time on appeal." Parsons v. Mutual of Enumclaw Ins. Co., 143 Idaho 743, 152 P. 3d 614
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(2007) (citing Murray v. Spalding, 141 Idaho 99, 101, 106 P.3d 425, 427 (2005)); Johannsen v.

Utterbeck, 146 Idaho 423, 429, 196 P.3d 341, 347 (2008); Garner v. Bartschi, 139 Idaho 430, 436,

80 P.3d 1031, 1037 (2003); McPheters v. Maile, 138 Idaho 391, 397, 64 P.3d 317, 323 (2003).

In this case, Plaintiff raises for the first time on appeal that the Magistrate Court

improperly considered certain facts in determining the attorney fee award.  (Appellant's Brief 12-16.)

At the trial court level, Plaintiff had multiple opportunities to oppose the facts presented to the court

for consideration, and which eventually formed the basis of the Magistrate Court's attorney fee

award, and Plaintiff failed to raise the issue.  First, Plaintiff could have filed a reply brief to Farm

Supply's Response in Opposition to Motion for Costs and Fees.  See I.R.C.P. 7 (allowing reply

briefs).  Plaintiff did not file a reply.  Second, Plaintiff could have filed a motion to strike those

portions of Farm Supply's Response that included allegedly improper considerations.  Plaintiff did

not move to strike.  Third, at the hearing on Plaintiff's Motion for Costs and Fees, Plaintiff could

have opposed the facts relied upon in Farm Supply's Response.  Plaintiff offered no argument at the

hearing.  (Fee Hr’g Tr. 5:5-14.)  Because Plaintiff failed to challenge the facts presented to the trial

court for consideration, it is barred from raising the issue on appeal.

E. Even If Plaintiff Preserved The Issue, The Magistrate Court Properly
Considered The Litigation History 

1. Conduct in negotiations may be considered.

Plaintiff relies on Ross v. Coleman, 114 Idaho 817, 761 P.2d 1169 (1988), for the

contention that the Magistrate Court improperly considered settlement negotiations in determining

a reasonable fee award.  Ross is inapposite because it does not disallow the consideration of
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settlement practices and it dealt with whether to award fees under a statute which was not the basis

of the award in the case at bar.

The court in Ross did not prohibit consideration of conduct in settlement in

determining the amount of a fee award.  Rather, it held that under Idaho Code section 12-121, a trial

court could not impose costs and attorney fees as a sanction against the prevailing party for failure

to engage in good faith settlement negotiations.  Ross, 114 Idaho at 836.  That holding is inapposite.

Here, the trial court awarded Plaintiff its fees based on commercial

transaction/service contract and Idaho Code section 12-120(3), not as a sanction.  In determining the

reasonable fees, the Magistrate Court properly considered Plaintiff's unreasonable tactics and

conduct which led to two mediations and their associated attorney fees and costs.  Pursuant to

I.R.C.P. 54(e)(3), a trial court may consider the time and labor required and other non-enumerated

factors when determining an attorney fee award.  Therefore, the Magistrate Court was allowed to

consider settlement conduct and associated attorney fees.

2. Plaintiff's changing theories of recovery may be considered.

Plaintiff's argument that the Magistrate Court improperly considered Plaintiff's

changing theories of recovery is based on a tortured interpretation of the standard of review.

Plaintiff argues that a "substantial and competent evidence" standard should apply.  (Appellant's

Brief 14.)  Plaintiff offers no authority for an attorney fee award being subject to the "substantial and

competent evidence" standard, and this contention is at odds with the Idaho Supreme Court's

consistent holdings that attorney fee awards are reviewed for abuse of discretion.  See Bailey, 153

Idaho at 529; Sun Valley Potato, 139 Idaho at 769; Bates v. Seldin, 146 Idaho 772, 775, 203 P.3d
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702, 705 (2008); Bolt v. Idaho State Bldg. Auth., 128 Idaho 580, 592, 917 P.2d 737, 749 (1996);

Johannsen v. Utterbeck, 146 Idaho 423, 432, 196 P.3d 341, 350 (2008).

Plaintiff also contends that the Magistrate Court's reasoning is unsupported by the

record, but Plaintiff failed to specify what information the Magistrate Court allegedly improperly

considered.  (Appellant's Brief 14.)  The court is entitled to consider, among other factors, the time

and skill required for the case and other factors the court deems appropriate.  I.R.C.P. 54(e)(3).  The

court had before it the voluminous file in this matter (Fee Hr’g Tr. 2:4-7), and Plaintiff offers no

evidence showing that the court dismissed the contents of the file.  Rather, Plaintiff engages in

revisionist history and simply disagrees with the court's characterization of the conduct of the parties

in this litigation.  The Magistrate Court properly considered the nature of this case in making its

attorney fee award.  

In what should have been a simple matter to prosecute, Plaintiff hid the ball and

provided constantly changing theories in discovery.  These tactics made discovery in this matter

vastly more complicated than it needed to be and also gave rise to motion practice that should have

been unnecessary.  Farm Supply detailed Plaintiff's unreasonable conduct in its Response in

Opposition to Plaintiff's Motion for Costs and Fees, and because that conduct is not directly relevant

to this appeal, it will not separately rehash the details of the litigation before the Magistrate Court.

F. Farm Supply Is Entitled To Recover Its Attorney Fees In This Appeal

Farm Supply is claiming its attorney fees on appeal pursuant to Idaho Code sections

12-120(3) and 12-121.  Idaho Code section 12-120(3) provides, in relevant part:

In any civil action to recover on an open account, account stated,
note, bill, negotiable instrument, guaranty, or contract relating to the
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purchase or sale of goods, wares, merchandise, or services and in any
commercial transaction unless otherwise provided by law, the
prevailing party shall be allowed a reasonable attorney's fee to be set
by the court, to be taxed and collected as costs.

In addition to providing for attorney fees at the trial court level, Idaho Code section 12-120(3)

allows a party to recover its attorney fees incurred on appeal.  Bryan Trucking, Inc. v. Gier, 160

Idaho 422, 374 P.3d 585, 590 (2016) (prevailing respondent entitled to attorney fees on appeal under

section 12–120(3).

In this case, the dispute surrounds allegations of breach of a contract for services.

(Compl. ¶ 5.)  Accordingly, in the event Farm Supply prevails in this appeal, it will be entitled to

its reasonably incurred attorney fees pursuant to Idaho Code section 12-120(3).

Idaho Code section 12-121 provides another basis upon which Farm Supply can

recover its attorney fees on this appeal.  An award of fees under Idaho Code section 12-121 to the

prevailing party is permitted if the court determines "the case was brought, pursued, or defended

frivolously, unreasonably or without foundation."  Nation v. State, Dep't of Correction, 144 Idaho

177, 194, 158 P.3d 953, 970 (2007); see also I.R.C.P. 54(e)(1).  In this case, Plaintiff’s appeal is

being pursued without foundation.  Plaintiff contends that the Magistrate Court incorrectly decided

the fee award before hearing the merits of the case and before it received Plaintiff’s motion for fees.

Plaintiff’s contention is unfounded in the record.  On the record at the June 22, 2016 hearing on fees,

the Magistrate Court noted that she considered awarding more fees.  (Fee Hr’g Tr. 2:19-22.) The

court noted that it had considered all the I.R.C.P. 54(e)(3) factors in reaching its conclusion.  (Fee

Hr’g Tr. 3:10-22.)   Consideration of the I.R.C.P. 54(e)(3) factors is also reflected in the court's

written order.  (Order on Plf.'s Mot. For Costs and Fees, Jul. 5, 2016.)  Plaintiff ignores the record
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on what the court considered in reaching its fee award and instead relies on supposition to support

its appeal.  For that reason, under Idaho Code section 12-121, Farm Supply is entitled to its attorney

fees incurred in this appeal.

VI.

CONCLUSION

Farm Supply respectfully requests that this Court affirm the Magistrate Court's award

of attorney fees. The Magistrate Court correctly recognized that the determination of fees was a

matter within its discretion, exercised reason, and correctly applied applicable standards in reaching

its award.

Furthermore, Farm Supply respectfully requests that this Court award Farm Supply

its attorney fees on appeal.

DATED this 10th day of October, 2016.

CAREY PERKINS LLP

By/s/Hans A. Mitchell
Hans A. Mitchell, Of the Firm
Aubrey D. Lyon, Of the Firm
Attorneys for Defendant/Respondent
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 10th day of October, 2016, I served a true and
correct copy of the foregoing RESPONDENT’S BRIEF by delivering the same to each of the
following, by the method indicated below, addressed as follows:

Vaughn Fisher
Nicholas A. Warden
FISHER RAINEY HUDSON

950 W. Bannock Street, Ste. 630
Boise, Idaho 83702
Telephone: (208) 345-7000
Attorneys for Plaintiff/Appellant

[X] U.S. Mail, postage prepaid
[  ] Hand-Delivered
[  ] Overnight Mail
[X] Facsimile: (208) 514-1900
[X]      iCourt/E-filing

                  /s/Hans A. Mitchell
Hans A. Mitchell
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Vaughn Fisher, ISB No. 7624 
Nicholas A. Warden, ISB No. 9179 
FISHER RAINEY HUDSON 
950 W. Bannock St., Ste. 630 
Boise, ID 83702 
Email: vaughn@frhtriallawyers.com 
Email: naw@frhtriallawyers.com 
Telephone: (208) 345-7000 
Facsimile: (208) 514-1900 

Attorneys for Plaintiff/ Appellant 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

H20 ENVIRONMENT AL, INC., an Idaho 
Corporation, 

Plaintiff/ Appellant 

v. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant/Res ondent. 

Case No. CV OC 1500236 

BRIEF IN OPPOSITION TO MOTION 
TO DISMISS APPEAL AS MOOT 

ORAL ARGUMENT REQUESTED 

COMES NOW THE Plaintiff/Appellant and files this Brief in Opposition to Motion to 

Dismiss Appeal as Moot and shows this Court as follows: 

Introduction 

The Defendant/ Respondent's ("Farm Supply") Motion to Dismiss should be denied 

because the Plaintiff/Appellant ("H20") did not accept, cash or negotiate the check that Farm 

Supply's counsel ("Mitchell") sent to H20's counsel ("Fisher"). Further, this case is factually 

distinguishable from Farm Supply's 112 years old authority for, amongst other reasons, the lack 

BRIEF IN OPPOSITION TO MOTION TO DISMISS APPEAL AS MOOT-1 
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of a filed satisfaction of judgment executed by the holder of the judgment. For these reasons, 

Farm Supply's motion should be denied. 

Facts 

On June 29, 2016, Mitchell sent a letter and check to Fisher. See Fisher Affidavit in 

Opposition to Motion to Dismiss Appeal as Moot i[3. The check was for the full amount ordered 

for costs and fees by the Magistrate Judge. 1 Fisher called Mitchell and asked the purpose of the 

check. Fisher Aff. ifif 5-6. Mitchell said something to the effect that his client just wanted to take 

care of the fees and costs so there would be no interest accruing. Fisher Aff. if 6. Fisher told 

Mitchell that he did not want the check and Mitchell said that he did not want it back. Fisher Aff. 

iF- Fisher gave the check to a staff member and asked her to put it in her desk drawer. Fisher Aff. 

,rs. It has remained there since.2 Fisher Aff. i[9. 

Argument 

Farm Supply has sent two separate checks to H2O. The first, for the $7,952.56, was in 

the amount of the Judgment entered April 19, 2016. That check was cashed by H2O, since that 

portion of the judgment was appealed by neither party. The second check, for $8,880.18, is in 

the amount of the Order on Plaintiff's Motion for Costs and Fees entered July 5, 2016. That 

check was not cashed or accepted. Rather Mitchell sent it to Fisher under false pretenses (i.e. to 

keep interest from accruing) and declined to accept its return. 

Farm Supply's argument misrepresents to the Court that, "the judgment has been paid 

and satisfied and Plaintiff's appeal is moot." Farm Supply and its attorneys know the check was 

1 The Magistrate had ruled previously from the bench. The order on costs and fees was signed by the Magistrate that 
same day, June 29, 2016 and filed with the clerk on July 5, 2016. 
2 It was Plaintiffs intention to submit the check to the Court with this response. However, the new electronic filing 
system makes that difficult if not impossible. Instead, the check was delivered to Mr. Mitchell along with his copy 
of this brief. Plaintiff requests that Mr. Mitchell bring the original check to Court when this motion is heard. 
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never cashed, so the judgment is not paid. They also know that no Rule 58.1 pleading has been 

filed and that H2O has not been requested to execute such a pleading, so the judgment is not 

satisfied. 

Farm Supply relies entirely on Bechtel v. Evans, 10 Idaho 147, 77 P. 212 (1904) in 

arguing that H2O's appeal should be dismissed. In so doing, Farm Supply culls from the case 

two sentences, while providing the Court with no context or explanation. In Bechtel, the plaintiff 

received a $400 judgment and an award of costs and fees in the amount of $239.75. The cost 

and fees award was $181.00 less than requested. The judgment debtor in that case paid to the 

clerk of the district court $646.803, which was then paid to plaintiffs counsel. The plaintiff then 

executed a satisfaction of judgment which was entered upon the docket. This is clearly 

distinguishable from the present case where the check was not cashed and no satisfaction of 

judgment was filed. 

Conclusion 

This case is clearly different from the Bechtel case because the plaintiff did not accept or 

cash the check for the fees and costs. The portion of the judgment being appealed has not been 

satisfied and Farm Supply has neither filed nor requested a Rule 58.1 satisfaction of judgment. 

Instead, Respondent's attorney offered the payment under false pretenses and then declined to 

accept its return. Respondent's motion must be denied. 

Respondent's misrepresentations that the ' 'judgment has been paid and satisfied" is more 

evidence of Respondent's efforts to unreasonably and frivolously defend this case. Plaintiffs 

fees incurred in responding to this motion should be awarded pursuant to I.C. §12-121. 

3 The decision fails to explain the $7.05 discrepancy between the amount awarded, appealed and payed. 
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Submitted this _tJ day of October, 2016 

FISHER RAINEY HUDSON 

~ 
Attorneys for Plaintiff/ Appellate H20 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the Jj__ day of October, 2016, I caused a true and correct 
copy of the foregoing BRIEF IN OPPOSITION TO MOTION TO DISMISS APPEAL AS 
MOOT to be served upon the following individuals in the manner indicated below: 

Hans A. Mitchell 
Aubrey Lyon 
CAREY PERKINS LLP 
300 N. 6th St., Ste. 200 
PO Box 519 
Boise, Idaho 83701 

( ) Via U.S. Mail 
( ) Via Facsimile - (208) 345-8660 
( ) Via Overnight Mail 
( '-fVia Hand Delivery 
( ) Email 
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Christopher D. Rich, Clerk of the Court
By: Laurie Johnson, Deputy Clerk
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Vaughn Fisher, ISB No. 7624 
Nicholas A. Warden, ISB No. 9179 
FISHER RAINEY HUDSON 
950 W. Bannock St., Ste. 630 
Boise, ID 83702 
Email: vaughn@frhtriallawyers.com 
Email: naw@frhtriallawyers.com 
Telephone: (208) 345-7000 
Facsimile: (208) 514-1900 

Attorneys for Plaintiff/ Appellant 

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

H20 ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff/ Appellant 

v. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant/Res ondent. 

STATE OF IDAHO ) 
) ss 

County of Ada ) 

Case No. CV OC 1500236 

AFFIDAVIT OF VAUGHN FISHER IN 
OPPOSITION TO MOTION TO DISMISS 
APPEAL AS MOOT 

Vaughn Fisher, being first duly sworn deposes and says the following: 

1. I am over the age of 18 and competent to testify on the matters set forth herein. 

2. I am counsel for the Plaintiff/ Appellant in this matter. 

3. On or about June 29, 2016, I received a letter and check from Hans Mitchell, 

counsel for the Defendant/Respondent. Exhibit A. 

AFFIDAVIT OF VAUGHN FISHER IN OPPOSITION TO MOTION TO DISMISS 
APPEAL AS MOOT 
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4. The check for $8,880.18 was in the amount ordered for costs and fees by the 

Magistrate Judge. 

5. Based on both my recollection and time records, I had a very brief phone 

conversation with Hans Mitchell upon receiving the check. 

6. During that conversation, I asked the purpose of the check and he said something 

to the effect that his client just wanted to take care of it so there would be no interest accruing. 

7. I told him that I did not want the check and he said that he did not want it back. 

8. I handed the check and letter to my paralegal, Steffanie Coy, and asked her to put 

it in her desk drawer. 

9. The check has remained there since. 

Dated this /VC day of October, 2016. 

SUBSCRIBED AND SWORN to before me this _l1 day of October, 2016. 

STEFFANIE COY 
Notary Public 
State or Idaho 

~ {c%~ IDAHO 
Residing at: """tbl)"'-=-"-\S{;,.___,,_._ _____ _ 

My commission expires: \!_o.,lfuh_.. U(J10 7)) 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the lq day of October, 2016, I caused a true and correct 
copy of the foregoing AFFIDAVIT OF V id:GHN FISHER IN OPPOSITION TO MOTION 
TO DISMISS APPEAL AS MOOT to be served upon the following individuals in the manner 
indicated below: 

Hans A. Mitchell 
Aubrey Lyon 
CAREY PERKINS LLP 
300 N. 6th St., Ste. 200 
PO Box 519 
Boise, Idaho 83701 

( ) Via U.S. Mail 
( ) Via Facsimile - (208) 345-8660 
( ) Via Overnight Mail 
( l{Via Hand Delivery 
( ) Email 
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E. B. SMITII (1896-1975) 

LESLIF. S. BROWN 
IJONALD F. CAREY• 
MARISA S. CRECELIUS 
SAMANTHA L. LUNDBERG 

AUBREY D. LYON 
BRUCE R. McALLISTER 

HANS A. MITCHELL 
DAVIDS. PERKINS 
LINDSEY R. ROMANKIW* 

WILLIAM G. POP,~ 
DINA I.. SALi.AK 
RICHARD L STUBBS 

VIA HAND DELIVERY 
Vaughn Fisher 
Nicholas A. Warden 
FISHER RAINEY HUDSON 

CAREY PERKINS l.l.P 

ATTORNEYS AT LAW 

CAPITOL PARK PLAZA 

JOO NORTH 6ni STREET, SUI rE 200 

P. 0. ROX 519 

BOISE, IDAIIO 83701-0519 
TELEPHONE (208) 345-8600 

fAC:SIMILE (208) 345-8660 

www.carcyperkins.com 

email: info@carcyperkins.com 

June 29, 2016 

950 W. Bannock Street, Ste. 630 

Boise, Idaho 83702 

OFFICES IN 

IDAIIO FALLS, IDAHO 83405-1388 

980 PIF.R VIEW DRIVE. SUITE B 
P. 0. BOX 51388 

TELEPHONE (208) 529-0000 
FACSIMILE (208) 529-0005 

WlTI I A TfOR:-IEYS ADMIT! ED 

TO PRACTICE LAW IN 

ll)AHO, OREGON , 

WASHINGTON AND WYOMING 

"ADMITTED TO PRACTICE IN 

IDAHO ANO WVO\HNG 

Re: H20 Environmental, Inc. vs. Farm Supply Distributors, Inc. 

Case No.: CV-OC-1500236 

Our File No.: 1004/26-987 

Dear Mr. Fisher & Mr. Warden: 

Enclosed in regards to the above-referenced matter, please find a check in 

the amount of $8,880.18 (check no. 1100870916), the amount awarded as costs and fees 

by the Court in this matter. 

HAM:mm 
Enclosure 

Thank you for your assistance in resolving this matter. 
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THE FACE OF THIS DOCUMENT HAS A BLUE WICKGROUNO • NOT A WtiflE BACK ROUND. IMULATl!O WATERMARK ON BACK. HOLD AT AN At4GL£ TO VIEW. 

~ ZURICH AMERICAN INSURANCE COMPANY CHECK NO. 11 00870916 
56-1544/441 

PO BOX 66946 

ZURICH CHICAGO IL 60666 09~6 

CLAIM NUMBER : 412 - 0003656 001 56 
AMOUNT: EI Gl{T T!:{QU.$AND, l!:IGHT J:!ONDRED EJQHT'.(_ bND 1_!~/100 

PAY TO THE H20 Environmental, Inc . 

ORDER OF 

JPMORGAN CHASE BANK, N.A. 
COLUMBUS OIi 

DATE ISSUED: 06/27/16 
VOID AFTER 180 DAYS 

---- - - -- - - - -- - -- - - -- -- -- - - DollarE 

$**8,880.H 

••THE BACKGROUND rs cornRED•• 
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Hans A. Mitchell, ISB No. 5565
Aubrey D. Lyon, ISB No. 8380
CAREY PERKINS LLP

Capitol Park Plaza
300 North 6th Street, Suite 200
P. O. Box 519
Boise, Idaho  83701
Telephone:  (208) 345-8600
Facsimile:  (208) 345-8660

Attorneys for Defendant/Respondent

IN THE DISTRICT COURT OF
THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND

FOR THE COUNTY OF ADA

H2O ENVIRONMENTAL, INC., an Idaho
Corporation, 

               Plaintiff/Respondent,

vs.

FARM SUPPLY DISTRIBUTORS, INC.,
an Oregon corporation

               Defendant/Respondent.

Case No. CV OC 1500236

RESPONDENT’S REPLY IN
SUPPORT OF MOTION TO DISMISS
APPEAL AS MOOT

I.
INTRODUCTION

Plaintiff/Appellant H2O Environmental is trying to unring the bell by returning

the check tendered to it three months prior.  However, Plaintiff accepted the check, and by

accepting, has rendered this appeal moot.

Electronically Filed
10/26/2016 12:05:08 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Nichole Snell, Deputy Clerk
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II.
FACTUAL BACKGROUND

On June 29, 2016, long before a notice of appeal was filed in this case, Farm

Supply unconditionally tendered payment of the costs and fees awarded by the Magistrate

Court.  Plaintiff accepted.

Plaintiff filed its appeal on August 1, 2016.  Farm Supply filed its motion to

dismiss this appeal on October 6, 2016. Twelve days later, on October 18, 2016, Plaintiff

returned the check.

III.
ARGUMENT

A. Bechtel is still good law

Plaintiff seems to challenge Bechtel v. Evans, 10 Idaho 147 (1904), because

the decision was authored over 100 years ago.  Bechtel is still good law.  It has not been

overruled, and it has been cited by Idaho's appellate courts numerous times over the last

century.  See Basic American, Inc. v. Shatila, 133 Idaho 726; 992 P.2d 175 (1999); Long

v. Hendricks, 117 Idaho 1051, 793 P.2d 1223 (1990); Stockyards Nat. Bank of Chicago v.

Arthur, 45 Idaho 333, 262 P. 510 (1927); Feeny v. Hanson 84 Idaho 236, 371 P.2d 15

(1962); Wallace v. McKenna 37 Idaho 579, 217 P. 982 (1923); and Delay v. Foster 37

Idaho 579, 217 P. 982 (1923).

The principle provided in Bechtel, that a party cannot accept the benefit of a

judgment and appeal when that party risks a worse result on appeal, makes sense for

many reasons.  As discussed in Long v. Hendricks, 117 Idaho 1051 (1990), one reason for

the rule is that a judgment debtor should be entitled to avoid potential liability for

post-judgment interest and not be in a position where it may have to attempt to recover
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tendered amounts from a judgment creditor who receives a lesser amount on appeal.  As

the court in Long instructed, if a judgment creditor can accept the tendered amount and

continue with an appeal, the judgment creditor may eventually be entitled to less than what

he received.  Id., 793 P.2d at 1226.  "In that case, at the time the subsequent judgment was

entered he might not have had the amount he received from the [judgment debtor] and

might have been insulated from their efforts to recover the overpayment."  Id.

In this case, Farm Supply was in a position similar to the judgment debtor in

Long.  If Farm Supply did not tender the amount in the costs and fees award, it risked being

liable for post-judgment interest.  Similarly, if Plaintiff wants to gamble on an appeal and

risk receiving less than it was awarded, it cannot avail itself of the benefit of the Magistrate

Court's judgment.  "The gamble he was taking was that he would be successful in his

appeal and obtain a larger judgment on retrial."  Id., 793 P.2d at 1225.  The rule in Bechtel

does not require that a satisfaction of judgment be entered.  As the court stated, the

question is only whether the party has "collected his judgment."  Bechtel, 10 Idaho at

149-50.  Because Farm Supply tendered the amount, and Plaintiff accepted and did not

return the check for more than 3 months.  The fact that Plaintiff elected not to cash the

check is irrelevant as it had the ability to do so at any time and deprived the issuer of the

use of the funds.  In short, it has accepted and retained the benefit of the Judgment, even

though it elected not to make use of those funds. Plaintiff is therefore precluded from

pursuing its appeal.

B. Plaintiff does not address Farm Supply's request for fees on appeal

In its Motion to Dismiss, Farm Supply requested its fees incurred on appeal

and provided argument supporting the fees request in its supporting memorandum.
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Plaintiff does not address Farm Supply's request for fees in its brief in opposition to the

motion.  Accordingly, if this Court finds that Farm Supply is the prevailing party on appeal,

Farm Supply is entitled to the fees incurred in this appeal.

IV.
CONCLUSION

For the foregoing reasons, Defendant/Respondent Farm Supply respectfully

requests that this Court dismiss Plaintiff's appeal.

DATED this 26th day of October, 2016.

CAREY PERKINS LLP

By/s/Hans A. Mitchell
Hans A. Mitchell, Of the Firm
Aubrey D. Lyon, Of the Firm
Attorneys for Defendant/Respondent
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Vaughn Fisher
Nicholas A. Warden
FISHER RAINEY HUDSON
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Nicholas A. Warden, ISB No. 9179 
FISHER RAINEY HUDSON 
950 W. Bannock St., Ste. 630 
Boise, ID 83702 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

H2O ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff/ Appellant 

V. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant/Res ondent. 

Case No. CV OC 1500236 

APPELLANT'S REPLY BRIEF 

Appellant, H2O Environmental, Inc. ("H2O"), files this Rely Brief pursuant to Appellate 

Rule 35c. 

A. The Respondent mischaracterizes the standard of review. 

The Respondent ("Farm Supply") falsely accuses H2O of adopting a "tortured 

interpretation of the standard of review" and advocating for the application of a standard of review 

different from an abuse of discretion standard. That is incorrect. H2O agrees that the standard of 

review to be applied is an abuse of discretion standard and it clearly stated as much in its briefing. 

See, App. Br. 14 (citing Smith v. Mitton, 140 Idaho 893, 902, 104 P.3d 367, 376 (2004); see also, 

APPELLANT'S REPLY BRIEF - 1 



000516

State v. Byington, 132 Idaho 589,592,977 P.2d 203,206 (1999)). One basis for finding an abuse 

of discretion is a decision based upon factual findings that are clearly erroneous. A finding of fact 

is clearly erroneous if it is not supported by substantial and competent evidence. Miller v. 

EchoHawk, 126 Idaho 47, 49, 878 P.2d 746, 748 (1994) (citing Mulch v. Mulch, 125 Idaho 93, 867 

P.2d 967 (1994)). Therefore, to the extent the Magistrate Court based its award of fees on factual 

findings that are unsupported by substantial and competent evidence, it abused its discretion. This 

articulation of the standard of review is in no way at odds with prior Supreme Court precedent 

cited by Farm Supply or the abuse of discretion standard. 

B. There is !!Q evidence to support the Magistrate Court's finding that H20 
constantly changed its theories of recovery. 

One key factual finding adopted by the Magistrate Court in this case, and repeatedly touted 

by Farm Supply both in briefing below and on appeal, is that the amount of the fee award was 

reasonable in light of the H2O's "constantly changing theories of recovery" and that "[a]lthough 

[H2O] ultimately won a recovery, it recovered on a theory different from that which it originally 

pursued, and only after multiple theories were either defeated or abandoned following [H2O's] 

protracted gamesmanship and ill-advised tactics." See, Resp. Br., pgs. 1, 10. H2O did not adopt 

"constantly changing theories of recovery". Its theory of recovery did not change at all, let alone 

"constantly" and none of its claims were ever "defeated." H2O prevailed on the same theory of 

recovery plead in the original complaint: the existence of an enforceable contract for services. 

Throughout the litigation, H2O plead a total of three Counts: Count 1 for breach of an 

express contract, Count 2 for breach of the covenant of good faith and fair dealing, and Count 3 

for quantum meruit. None of the three Counts were amended at any time prior to trial. 1 Prior to 

1 The Complaint was amended once to add Count 3 for quantum meruit. The contents of the three counts remained 
unchanged throughout the litigation. 
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trial, H2O dropped Count 2 for breach of the covenant of good faith and fair dealing. At trial, the 

H2O prevailed on Count 1 for breach of contract, and Count 3, quantum meruit. None of the 

H2O's claims were "defeated", as Farm Supply states and the Magistrate Court found. H2O 

prevailed on two claims and dropped the third unilaterally. 

The notion that H2O needlessly drove up the costs of litigation by hiding the ball or giving 

Farm Supply a moving target with ever-changing legal theories is without merit. It is not only 

unsubstantiated, but contradicted by the record. It errors because the Magistrate Court 

indiscriminately adopted the fabricated narrative. Contrary to the Farm Supply's briefing, there is 

no evidence in the record evidencing an attempt by the Magistrate Court to "consider[] the billing 

breakdown from Plaintiff's counsel" or to analyze the "line-by-line response to [H2O's] bills" as 

the Farm Supply claims. Resp. Br., pg. 7. Instead, the record indicates the Court did exactly the 

opposite: it attempted to circumvent the need to conduct an itemized review of either H2O's bills 

or Farm Supply's line-by-line criticisms by simply awarding the amount in controversy, a number 

which had no substantive or mathematical correlation to either. In summary, by awarding a 

predetermined amount of fees unsupported by substantial or competent evidence in the record, the 

Magistrate Court abused its discretion. 

C. The Magistrate Court's decision to rely on settlement negotiations is an issue 
that was raised by Farm Supply at the trial level. 

To properly raise an issue on appeal there must either be an adverse ruling by the court 

below or the issue must have been raised in the court below, an issue cannot be raised for the first 

time on appeal. Whittedv. Canyon County Bd. ofCornrn'rs., 137 Idaho 118, 121-22, 44 P.3d 1173, 

1176-77 (2002). See also Farm Supply's stated authority of Garner v. Bartschi, 139 Idaho 430, 

436, 80 P. 3d 1031, 1037 (2003). In the instant case Farm Supply raised the issue of settlement 

negotiations and it was clearly considered by the Magistrate Court. There is a clear record that 
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both parties submitted written argument on all the factors listed in Rule 54(e)(3) and it is likewise 

clear that H20 received an adverse ruling. The Magistrate Judge then made her decision at the 

oral argument without accepting further argument from counsel.2 Further, Rule 54(d)(5) 

contemplates a single motion to disallow costs and does not invoke or contemplate additional 

filings pursuant to Rule 7 which would tie deadlines to the hearing date as opposed to the decision 

of the court. 

Regardless, the point raised in H20's appellate brief is that, if it was appropriate for the 

Magistrate Court to consider settlement negotiations, the admissible record before the Magistrate 

Court clearly shows that Farm Supply was the party that engaged in a war of gamesmanship and 

attrition. H20'sjudgment in excess of both offers of judgment would actually provide H20 with 

an additional basis for recovering its reasonable attorney fees and, despite never producing one 

shred of credible evidence disputing the value of the services, Farm Supply did not offer the 

amount of the claim until it had subjected H20 to months of litigation and a summary judgment 

motion. The Magistrate Court erred by considering settlement negotiations in determining that 

H20's requested attorney fees were not reasonable. If for some reason this Court finds that it was 

proper to consider those negotiations, then the Magistrate Court erred in not recognizing that the 

substantial admissible evidence in the record required a finding that H20 was essentially provided 

with no choice but to walk away from its debt or to pay attorneys to try to get Farm Supply and its 

insurance company to pay for the services H20 provided. For these reasons, the award of attorney 

fees should be vacated and this Court should determine the reasonable amount of attorney fees 

incurred by H20 or remand this matter to the Magistrate Court for a true hearing H20's request 

for fees. 

2 Fann Supply again argues that H20 has incurred too much in attorney fees but should have done more pleading 
and filing to overcome Fann Supply's improper arguments. 
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copy of the forego ing APPELLANT'S REPLY BRIEF to be served upon the following 
individuals in the manner indicated below: 

Hans A. Mitchell 
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CHRISTOPHER D. RICH, Clerk 

IN Tl IE DISTRICT COURT OF THE FOUR Tl I .IUDICIAL DISTRICT 

OF THE ST A TE OF IDAHO. IN AND FOR Tl IE COUNTY OF ADA 

1-120 ENVIRONMENT AL, INC., an 
Idaho Corporation, 

Plaintifl7Appellant, 

vs. 

FARM SUPPLY DISTRIBUTORS, INC .. 
an Oregon corporation, 

Defendant/Respondent. 

Case No. CV-OC-2015-00236 

OPINION ON APPEAL 

ATTORNEY FOR THE PLAINTIFF/APPELLANT: VAUGI-IN FISI IER 

ATTORNEY FOR THE DEFENDANT/RESPONDENT: HANS MITCI JELL 

I. NATURE OF THE CASE 

This is an appeal by the plaintifti'appellant. 1-120 Environmental. Inc .. from a decision by 

the magistrate. concerning the amount of an award of attorney lees. 

II. FACTUAL AND PROCEDURAL BACKGROUND 

The plaintiffi'appellant H2O Environmental. Inc. did environmental cleanup work. 

Detendant/Respondent Farm Supply Distributors. Inc. ·s insurance company disputed the 

reasonableness of the rates charged by 1-120 Environmental. Inc. The dispute was tried as a court 

trial. Following trial the Magistrate Court made findings of fact and determined the testimony of 
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Farm Supply"s rate expert. Mr. Miceli. was not credible and not probative. 1-120 was awarded a 

judgment for the total amount it sought. $7.354.64. 

The Magistrate Court determined 1-120 was the prevailing party. but limited 111o·s 

recover of attorney tees to $7.354.64. a sum signilicantly below the amount claimed by 1-120 as 

the prevailing party. 

Ill. ISSUES ON APPEAL 

The appellant. 1120. raises the following issues in this appeal: ( 1) .. Did the Magistrate 

Court abuse its discretion by limiting H20"s recovery or attorney tees to the amount in 

controversy, which limitation it determined before hearing the merits of the case or receiving the 

attorney fees request?"" (2) .. Did the Magistrate Court abuse its discretion by limiting I 120"s 

recovery of attorney fees to the amount in controversy because of its perception of the parties· 

settlement conduct. where the Magistrate Court's perception was not based on the admissible 

evidence in the record?"" and (3) ··Did the Magistrate Court abuse its discretion by limiting 

H20"s recovery of attorney lees to the amount in controversy. where the Magistrate Court relied 

on reasoning regarding summary judgment. discovery and other pretrial behavior which is not 

supported by substantial and competent evidence?"" Appellant's Bric[ at 8. 

IV. STANDARD OF REVIEW 

When a district judge considers an appeal from a magistrate judge (not involving a trial 

de novo ), the district judge is acting as an appellate court. not as a trial court. State 1·. Ke1111er. 

121 Idaho 594. 596. 826 P.2d 1306. 1308 ( 1992). The interpretation of law or statute is a 

question of law over which the Court has free review. State v. Miller. 134 Idaho 458. 462. 4 P.3d 

570. 574 (Ct. App. 2000). 
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··The calculation of reasonable attorney Ices is within the discretion or the trial court." 

··The hurden is 011 !he party opposing the award to dem011s1ra1e that the district court ahused ifs 

discretion:· Lellunich , .. LetllmiL'h. 145 Idaho 746. 749. 185 P.3d 258. 261 (2008) (emphasis 

added). 

--when an exercise or discretion is involved. this Court conducts a three-step analysis: ( I ) 

whether the trial court perceived the issue as one of discretion: (2) whether the trial court acted 

within the boundaries of such discretion and consistently with any legal standards applicable to 

specilic choices; and (3) whether the trial court reached its decision by the exercise of reason:· 

Cameron v. Neal, 130 Idaho 898,902,950 P.2d 1237, 1241 (1997). 

V. ANALYSIS 
I. Predetermined Award 

1-120 sought an award of attorney fees pursuant to I.C. § 12-120(3 )1 and I.C. § 12-121.1 

See Motion for Costs and Attorney"s Fees, at 1. Both of these statutory sections allow the 

prevailing party lo be awarded reasonable attorney tees. as determined by the court.3 

1-120 contends the magistrate abused her discretion in determining the attorney Ice award. 

asserting that she predetermined and awarded an arbitrary amount based entirely on the amount 

'··Jn any civil action to recover on an open account. account slated, nolc. bill. negotiable instrument. guaranty. or 
contract relating to the purchase or sale of goods. wares, merchandise, or services and in an) commercial tnrnsaction 
unless otherwise provided by law. the prevailing party shalt be allm,ed a reasonable allorne) 's fee to be set b) the 
court. to be taxed and collected as costs." 

~--111 any civil action. the judge may award reasonable attorney's fees to the prevailing party or parties. provided that 
this section shall not alter. repeal or amend any statute \\hich otherwise provides for the award of attorney\ fees. 
The term "party" or "parties" is defined lo include any person. partnership. corporation. a<,sociat ion. private 
organization. the slate or Idaho or political subdivision thereoC-

~The appellant also cited I.R.C.P. 54(c)(I). but that rule docs not provide an independent basis for an ,mard of 
attorney Ices. S,:e 1.R.C.P. 54(e)( 1 ): ··111 any civil action. the court may award reasonable attorney fees. including 
paralegal lees. to the prevailing party or parties . .. \\hen provided for by any statute or contract:· Sl!c olso 
ll'alfenharger , •. A. Ci. Eclu·w·tl\· & Som·. luc .• 150 Idaho 308. 324. 246 P.3d 961. 977 (20 I 0): "The rule doc!. not 
provide authority for awarding attorney Ices:· 
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in conlroversy before hearing the merits of the case or receiving the attorney fees request 

Appellant's Brie[ at 10. 

The appellant sought an award of $47.063.00 in attorney fees. along with $6.340.50 in 

paralegal Ices. See Affidavit of Vaughn Fisher in Supporl of Molion for Cosls and Allorne) ·s 

Fees. al 4. 

During lhe hearing. the magistralc slated that .. what I don ·t lind reasonable arc the 

attorney"s fees. J really do not. And I think I indicated at some point of encouraging mon: 

settlement that it was going to be very hard for me to approve any fees more than the amounl in 

dispule. And your fees are eight times more or so:· June 22. 2016 llearing Transcript. at 2. The 

magistrate stated, ··[t]he trial was sufficiently clear to me and well done that you arc lhc 

prevailing party. What J don·t find is that it needed all that time and all the attorney's fees that 

you·ve requested:· Id. at 3. The magistrate stated her view that this was not a hard case. legally 

or factually. See id. She said ··J will award some fees. I will award the amount in dispute. And I 

will award the mandatory costs. but lam nol going lo award more:· Id. 

The respondent, Farm Supply Distributors. Inc .. argued before the magistralc ... [tlhc 

circumstances underlying this case were simple and there should have been lcw factual issues to 

be resolved. The parties agree that Plaintiff had performed the work. The parties agreed that 

there were no disputes regarding the quality of the work perfonned. The main disputes were 

whether the parties had a written contract and whether Plaintiffs charges were reasonable:· 

Response in Opposition to Plaintiffs Motion for Costs and Fees. at 6-7. 1120 states in its brief' 

that .. [t]his case. the discovery. and the trial were always about the reasonableness of the rates 

charged by 1-120:· Appellant's Briet: at 1. See also Respondent's Briet: at I: --The underl ) ing 

dispute in this case involved the value of services rendered. The facts me simple: Respondent 
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Fann Supply·s truck leaked fuel. Plaintiff cleaned up the leak. and a disagreement arose 

regarding the value of the services Plaintiff performed:· 

fhc magistrate obviously agreed ,,·ith Farm Supply that I 12O's attorneys had not spent 

their time on this case efficiently (,,ee .lune 22, 2016 Hearing Transcript. at 3: --[T]his ,,as not a 

hard factual case .... It was not a hard legal case .. . . It was the facts and putting them on:· 

Idaho Rule of Civil Procedures 54(e)(3) specifically provides that the court should 

consider: .. (A) the time and labor required: (B) the novelty and difliculty of the questions: . . . (F) 

... the circumstances of the case: [and] (G) the amount involved and the results obtained·· in 

determining the amount of lees awarded. 

The appellant contends the magistrate --rait[ed] to consider all of the [l.R.C.P. 54(c)(3)l 

factors:· Appellant" s BrieC at 12. However. the magistrate specifically stated the respondent --did 

a very good job·· of reviewing the factors she was to consider in determining what are reasonable 

lees and she adopted its reasoning. in relation to the application of those factors . .lune 22. 2016 

Hearing Transcript, at 3. The magistrate did not abuse her discretion here either. See El/ioll ,._ 

Darwin Neihaur Farms. Inc:., 138 Idaho 774. 786. 69 P.3d 1035. 1047 (2003): ··tt is well settled 

that I.R.C.P. 54(e)(3) does not require the district court to make detailed findings on each listed 

factor. The rule merely provides that the district court shall consider the factors. but docs not 

require a finding on each one. as a particular listed factor may or may not be relevant to the 

outcome:· See also Lee v. Nickerson. 146 Idaho 5. 11. 189 P.3d 467. 473 (2008): ··[Tlhc law is 

clearly settled that when awarding attorney lees in a civil action. the district court must consider 

the l.R.C .P. 54(e)(3) factors. but need not make specific written findings on the various factors: 

Lake, .. Purnell. 143 [daho 818. 820. 153 P.3d 1164. 1166 (2007) (trial court did not abuse its 

discretion in placing significant weight upon one I.R.C.P. 54(e)(3) factor). 
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The record does not support the claim that the magistrate had not .. predetermined·· the 

amount of attorney recs to be awarded. prior to the merits or the case being heard or the allorne) 

recs request being made. The magistrate said during the hearing it would be dinicult to convince 

her to change her mind concerning the amount of fees that should be awarded in the case. not 

impossible. That does not amount to a predetermination of the Ices in light or the record stated 

by the magistrate. 

2. Bad Faith 

1-120 contends, ··The Magistrate Court abused its discretion by adopting Farm Supply's 

argument that H2O failed to negotiate in good faith.'" Appellant's Brie[ at 12. The respondent 

argues the appellant is improperly asserting this issue for the lirst time on appcal.4 Even 

assuming this issue has been properly raised here. the appellant has not cited where in the record 

the magistrate speeilically stated that she found that it did not negotiate in good faith and where 

she specified that this was a basis she utilized to diminish their attorney fee award. The 

magistrate said during the hearing that she was adopting the respondent" s memorandum --on 

terms of attorney's fees:· but this adoption appears to have essentially been directed to the 

memo· s .. going through all the factors that [the court is] supposed to look at in terms of 

determining what arc reasonable tees·· and. most notably its confirmation or her view that ··this 

was not a hard factual case .... It was not a hard legal case .... It was the facts and putting them 

011:· June 22. 2016 Hearing Transcript. at 3. 

·1.(j°ee Fernande= 1·. Ae1•er111w111. 2008 WL 9468649. *2-3 (Id. Ct. App.) noting: .. The longstanding rule of this Courl 
is lhat we will not consider issues that arc presented for the first time on appeal. Sandie= ,·. Anm!, 120 ld,1ho 321. 
322. 815 P.2d I 061. I 062 ( 1991 ). The rationale for this rule was first slaled by the Supreme Courl of the Terrilm) of 
Idaho in 1867. ·(l is for the protection of inferior courts. II is manilcstly unfair for a party to go into court and 
slumber. as ii were. on [a] dclcnse. take no exception to the ruling. present no poinl for the attenlion of 1he court. and 
seek to present [the] defonse. that was never mooted before. to lhc judgmenl or the appellate court. Such a practice 
would destroy the purpose of an appeal and make the supreme court one for deciding questions of 1.m in the fi rst 
instance.··· 
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As previously noted. the primary reason the magistrate awarded the amount of Ices that 

she did was the amount in controversy and the low degree of factual and legal complexity 

present in the case. Al no time during the hearing. or otherwise. did the magistrate state that 1120 

negotiated with Farm Supply in bad faith. The magistrate was somewhat complimentary to the 

attorneys of both parties. during the hearing. See June 22. 2016 Hearing Transcript. at 2-5. 1120 

has failed to show the magistrate abused her discretion in this regard. 

3. Erroneous Factual Findings 

1-12o·s final contention is .. the Court·s award of an amount of tees equal to the amount in 

controversy was an abuse of discretion because it was based upon the adoption of factual 

findings that are clearly erroneous:· Appellant's Brie[ at 14. The respondent also contends this 

issue is also improperly raised by the appellant for the first time on appeal. 1-120 has not cited to 

the portions of the record where the magistrate set forth these .. clearly erroneous.. factual 

findings. 1-120 is imputing the respondent"s recitations in its memorandum upon the magistrate. 

which she said she adopted. during the hearing. 

A review of the hearing transcript makes it clear that the magistrate based the attorney fee 

award upon the assessment of the low factual and legal complexity of the case. as well as the 

amount in controversy. The magistrate obviously concurred. as demonstrated by her hearing 

statements. with the respondent's I.R.C.P. 54(e)(3) factors assessments that .. [t]he circumstances 

underlying this case were simple and there should have been few factual issues to be resolved:· 

.. the questions involved were of the most basic nature:· .. [t]he fundamental nature of Plaintilrs 

claims in this matter required neither specialized skill nor significant experience:· .. there is 

nothing unique about the circumstances of the case which would justify an attorney Ice mrnrd so 

out of proportion to the amount Plaintiff sought in recovery:· and .. the amounts expended by 
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Plaintiff were so disproportionate to the amounts at issue:· See Response 111 Opposition to 

Plaintiffs Motion for Costs and Fees. at 6. 9 & 10. 

Even assuming this issue is properly raised. l-12O has not demonstrated that the 

magistrate abused her discretion. 

VI. Attorney Fees 

1-120 seeks an award of attorney fees on appeal. but it is not the prevailing party on 

appeal. 

Farm Supply seeks attorney fees on appeal pursuant to J.C.§§ 12-120(3) and 12-121. The 

Court finds it is not necessary to consider J.C. § 12-121. since an award of attorney fees pursuant 

to I.C. § 12-120(3) is not discretionary. though the amount of the lees awarded is. See. e.~ .. 

B1J1m1 Trucking. Inc. l'. Gier. 160 Idaho 422. 374 P.3d 585,591 (2016). 

VII. CONCLUSION 

The magistrate·s attorney fee award determination is affirmed. Farm Supply is m\ardcu 

Senior District Judge 
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By SANTIAGO BARRIOS 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

MAGISTRATE DIVISION 

H2O ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff 

V. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

Case No. CV OC 1500236 

NOTICE OF APPEAL 

TO: THE ABOVE NAMED RESPONDENT, Farm Supply Distributors, Inc., AND THE 
PARTY'S ATTORNEYS Hans A. Mitchell, Carey Perkins, LLP., 300 N. 6th St., Ste. 200, 
Boise, ID 83702, AND THE CLERK OF THE ABOVE ENTITLED COURT. 

NOTICE IS HEREBY GIVEN THAT: 

1. The above named appellant H2O Environmental, Inc., appeals against the 

above named respondent Farm Supply Distributors, Inc. to the Idaho Supreme Court from 

the District Court for the Fourth Judicial District of the State of Idaho. 
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2. Appellant appeals from the Order on Plaintiffs Motion for Costs and Fees 

(entered on July 5, 2016), by the Magistrate Division of the District Court for the Fourth 

Judicial District of the State of Idaho, Honorable Judge Patricia G. Young presiding, 

subsequently affirmed in the Opinion on Appeal ( entered on April 4, 2017), by the District 

Court for the Fourth Judicial District of the State ofldaho, Honorable Senior District Judge 

Gerald Schroeder presiding. 

3. This appeal is taken on matters oflaw and fact. 

4. A preliminary statement of the issues which the appellant intends to assert 

in the appeal: 

a. Whether the District Court erred in affirming the decision of the 

magistrate court regarding the amount of the award of attorneys fees to the 

prevailing party. 

b. Whether the District Court erred in awarding attorneys fees to the 

respondent on appeal of an issue involving only attorney fees. 

5. That the party has a right to appeal to the Supreme Court of the State of 

Idaho and the order described in Paragraph 2 above is appealable under and pursuant to 

Rule 1 l(a)(2) and (7) of the Idaho Appellate Rules. 

6. The testimony and proceeding of the original trial were recorded by 

audiotape at the time of the trial, February 3, 2016. The audiotape was subsequently 

transcribed by Dianne E. Cromwell and the transcript was submitted to the District Court 

for the Fourth Judicial District of the State of Idaho as part of the record on appeal on 

February 24, 2016. 

NOTICE OF APPEAL - 2 
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7. The proceeding on the Motion for Costs and Fees was recorded by 

audiotape at the time of the hearing, June 22, 2016. The audiotape was subsequently 

transcribed by Vanessa M. Starr and the transcript was submitted to the District Court for 

the Fourth Judicial District of the State ofldaho as part of the record on appeal on July 25, 

2016. 

8. The proceeding on the Appeal to the Fourth Judicial District of the State of 

Idaho was recorded by audiotape at the time of the hearing, December 8, 2016. Appellant 

requests a standard transcript of that hearing in electronic format. 

9. The Appellant requests the following documents be included in the clerk's 

record in addition to those documents automatically included under Idaho Appellate Rule 

28: 

a. 

b. 

2015); 

C. 

Defendant's Offer of Judgment (April 6, 2015); 

Order Governing Proceedings and Setting Jury Trial (June 18, 

Defendant's Motion for Summary Judgment (July 9, 2015), 

Memorandum in Support of Defendant's Motion for Summary Judgment, Affidavit 

of Counsel in Support of Defendant's Motion for Summary Judgment; 

d. Plaintiffs Response to Defendant's Motion for Summary Judgment 

(July 28, 2015), Affidavit of Nicholas Warden in Support of Motion for Summary 

Judgment and exhibits 1 and 2 attached thereto; 

e. Defendant's Reply in Support of Motion for Summary Judgment 

(August 4, 2015); 

NOTICE OF APPEAL - 3 
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f. Plaintiffs Motion in Limine (August 25, 2015), Affidavit of 

Nicholas A. Warden in Support of Motion in Limine; 

g. Defendant's Expert Witness Disclosure (September 9, 2015); 

h. Defendant's Offer of Judgment (October 23, 2015); 

1. Plaintiffs Motion to File Supplemental Affidavit in Support of 

Plaintiffs Motion in Limine (November 10, 2015), Affidavit of Vaughn Fisher in 

Support of Plaintiffs Motion in Limine; 

J. Defendant's Response in Opposition to Plaintiffs Motion in Limine 

(November 17, 2015), Affidavit of Aubrey Lyon in Opposition to Plaintiffs 

Motion in Limine; 

k. 

2015); 

1. 

m. 

Plaintiffs Reply in Support of Motion in Limine (November 20, 

Order Re: Motions in Limine (December 3, 2015); 

Defendant's Motion to Exclude Experts; 

n. Plaintiffs Response in Opposition to Defendant's Motion to 

Exclude Experts; 

o. Defendant's Reply in Support of Motion to Exclude Experts; 

p. Order Granting Defendant's Motion to Exclude Plaintiffs Expert 

Witnesses; 

q. Plaintiffs Motion to Exclude the Testimony of Christopher Micelli 

or to Reconsider Order Granting Motion to Exclude Plaintiffs Expert Witnesses; 

r. Plaintiffs Proposed Findings of Fact and Conclusions of Law; 

NOTICE OF APPEAL - 4 
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s. Defendant's Response to Proposed Findings of Fact and 

Conclusions of Law; 

t. Plaintiffs Motion for Costs and Attorney's Fees, Memorandum in 

Support of Motion for Costs and Attorney's Fees, Affidavit of Vaughn Fisher in 

Support of Motion for Costs and Attorney's Fees; 

u. Response in Opposition to Plaintiffs Motion for Costs and 

Attorney's Fees, Affidavit of Hans Mitchell in Opposition to Motion for Costs and 

Attorney's Fees; 

v. Order on Plaintiffs Motion for Costs and Fees; 

w. Appellant's Brief; 

x. Defendant/Respondent's Motion to Dismiss Appeal as Moot, 

Memorandum in Support of Motion to Dismiss Appeal as Moot, Affidavit of Hans 

Mitchell in Support of Motion to Dismiss Appeal as Moot; 

y. Respondent's Brief; 

z. Brief in Opposition to Motion to Dismiss Appeal as Moot, Affidavit 

of Vaughn Fisher in Opposition to Motion to Dismiss Appeal as Moot; 

aa. Respondent's Reply in Support of Motion to Dismiss Appeal as 

Moot; 

bb. Appellant's Reply Brief; 

cc. Opinion on Appeal; 

dd. The transcript of the February 3, 2016 trial in this matter, prepared 

by Dianne E. Cromwell and submitted to the District Court for the Fourth Judicial 

District of the State ofldaho as part of the record on appeal on February 24, 2016. 

NOTICE OF APPEAL - 5 
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that: 

ee. The transcript of the June 22, 2016 hearing on Plaintiffs Motion for 

Cists and Fees, prepared by Vanessa M. Starr and submitted to the District Court 

for the Fourth Judicial District of the State ofldaho as part of the record on appeal 

on July 25, 2016. 

10. No order has been entered sealing all or any part of the record or transcript. 

11. Nicholas Warden, the undersigned attorney for Appellant, hereby certifies 

a. A copy of the Notice of Appeal has been served upon the court 

reporter of the appellate proceeding before the District Court on December 8, 2016. 

b. The fee for the reporter's transcript of the December 8, 2016 hearing 

has been paid; 

c. The estimated fee for preparation of the clerk's record has been paid; 

d. All appellate filing fees have been paid; and 

e. Service has been made upon all other parties required to be served 

pursuant to Idaho Appellate Rule 20. 

DATED this lb_ day of May, 2017. 

FISHER RAINEY HUDSON 

/P~ 
Ni8iolas Warden 
Attorney for Plaintiff 

NOTICE OF APPEAL - 6 
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.. ' ' .... 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the lW day of May, 2017, I caused a true and correct 
copy of the foregoing NOTICE OF APPEAL to be served upon the following individuals 
in the manner indicated below: 

Hans A. Mitchell 
Aubrey Lyon 
CAREY PERKINS LLP 
300 N. 6th St., Ste. 200 
PO Box 519 
Boise, Idaho 83701 

Diane Cromwell 
Tucker & Associates 
605 W. Fort St. 
Boise, ID 83702 

NOTICE OF APPEAL - 7 

( ) Via U.S. Mail 
r:j9. Via Facsimile - (208) 345-8660 
( ) Via Overnight Mail 
( ) Via Hand Delivery 
( ) Email 

( ) Via U.S. Mail 
( ) Via Facsimile 
( ) Via Overnight Mail 
(X) Via Hand Delivery 
( ) Email 

gLJ-
i?ichc>lM Warden 
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Stephen W. Kenyon 
Clerk of Supreme Court 
451 W State Street 
Boise, Idaho 83720 

In re: H20 Environmental, Inc. v. Farm Supply Distributors, Inc., 
Docket No. 45116 

Notice is hereby given that on Friday, July 7, 2017, I lodged a transcript 
of 59 pages in length for the above-referenced appeal with the district 
court clerk of Ada County in the Fourth Judicial District. 

The following files were lodged: 

Proceeding 12/08/2016 

David Cromwell 
Tucker & Associates 

cc: sctfilings@idcourts.net 
PDF format of completed files emailed to Supreme Court 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA · 

H20 ENVIRONMENT AL, INC., an Idaho 
corporation, Supreme Court Case No. 45116 

Plaintiff-Appellant, CERTIFICATE OF EXHIBITS 
vs. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation, 

Defendant-Respondent. 

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of 
the State of Idaho in and for the County of Ada, do hereby certify: 

That the attached list of exhibits is a true and accurate copy of the exhibits being 
forwarded to the Supreme Court on Appeal. 

I FURTHER CERTIFY, that the following documents will be submitted as EXHIBITS to 
the Record: 

1. Transcript of proceedings held February 3, 2016, Boise, Idaho, filed February 24, 2016. 
2. Transcript of proceedings held June 22, 2016, Boise, Idaho, filed July 25, 2016. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said 
Court this 12th day of July, 2017. 

CERTIFICATE OF EXHIBITS 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

JUDGE PATRICIA G. YOUNG 

Deputy Clerk: Deirdre Price 

H2O ENVIRONMENTAL, INC., an Idaho 
Corporation, 

Plaintiff, 

vs. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation 

Defendant. 

COURT TRIAL 

February 3, 2016 

Case No. CV OC 1500236 

STIPULATED EXHIBIT LIST 

ATTORNEY FOR THE PLAINTIFF: VAUGHN FISHER 

ATTORNEY FQR THE DEFENDANT: HANS A. MITCHELL 

No. Description Status Date 

1 Facsimile froi:n Farm Supply to Admitted February 3, 2016 
H2O dated 7/14/2014 (H2O 091) 

2 E-mail from Johnsen to King dated Admitted February 3, 2016 
7/16/2014 

3 E-mail from Simmons to Johnsen Admitted February 3, 2016 
dated 7/18/2014 with attachment 

4 E-mail from Simmons to King Admitted February 3, 2016 
dated 7/22/2014 (H2O 098) 

5 E-mail from King to Farm Supply Admitted February 3, 2016 
dated 7/24/2014 with attachments 

6 E-mail from King to Farm Supply Admitted February 3, 2016 
dated 7/25/2014 with attachments 
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7 E-mail from Wickenden to Johnsen Admitted February 3, 2016 
dated 7/30/2014 with attachments 

8 E-mail from Johnsen to Wickenden Admitted February 3, 2016 
dated 7/30/2014 with attachments 

9 E-mail from King to Johnsen dated Admitted February 3, 2016 
8/4/2014 with attachment 

10 E-mail from Simmons to Johnsen Admitted February 3, 2016 
dated 8/11/2014 with attachment 

11 E-mail from Johnsen to King dated Admitted February 3, 2016 
8/11/2014 

12 E-mail from King to Johnsen dated Admitted February 3, 2016 
8/13/2014 2:12 p.m. with 
attachments 

13 E-mail from King to Johnsen dated Admitted February 3, 2016 
8/13/2014 4:52 p.m. with 
attachments 

14 E-mail from King to Johnsen dated Admitted February 3, 2016 
8/14/2014 with attachment 

15 E-mail from Savre to Johnsen Admitted February 3, 2016 
dated 9/26/2014 with attachments 

16 E-mail from Fisher to Johnsen Admitted February 3, 2016 
dated 10/22/2014 with attachment 

17 E-mail from Miceli to Fisher dated Admitted February 3, 2016 
10/23/2014 with attachments 

18 E-mail from Fisher to Miceli dated Admitted February 3, 2016 
10/24/2014 

19 3501 and 3741 invoices with Admitted February 3, 2016 
strikeouts (H2O 072 to 078) 

20 Zurich check (H20 089 to 090) Admitted· February 3, 2016 

21 Chris Miceli curriculum vitae Admitted February 3, 2016 
(Exhibit 1 to Defendant's Expert 
Witness Disclosure) 

22 Chris Miceli report spreadsheet of Admitted February 3, 2016 
reasonable and disputed charges 
(Exhibit 2 to Defendant's Expert 
Witness Disclosure) 

STIPULATED EXHIBIT LIST- 2 
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23 Aerial photograph of site of spill Admitted · February 3, 2016 

24 Photographs of scene of accident Admitted February 3, 2016 
(11 photographs) 

Deposition of Joe Wickenden Published February 3, 2016 

) ' 

STIPULATED EXHIBIT LIST - 3 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

H2O ENVIRONMENT AL, INC., an Idaho 
corporation, Supreme Court Case No. 45116 

Plaintiff-Appellant, CERTIFICATE OF SERVICE 
vs. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation, 

Defendant-Respondent. 

I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have 

personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of 

the following: 

CLERK'S RECORD AND REPORTER'S TRANSCRIPT 

to each of the Attorneys of Record in this cause as follows: 

VAUGHN FISHER 

ATTORNEY FOR APPELLANT 

BOISE, IDAHO 

Date of Service: 
JUL 1 2 2017 

--------

CERTIFICATE OF SERVICE 

HANS A MITCHELL 

ATTORNEY FOR RESPONDENT 

BOISE, IDAHO 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 

H2O ENVIRONMENTAL, INC., an Idaho 
corporation, Supreme Court Case No. 45116 

Plaintiff-Appellant, CERTIFICATE TO RECORD 
vs. 

FARM SUPPLY DISTRIBUTORS, INC., 
an Oregon corporation, 

Defendant-Respondent. 

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of the 

State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing record in 

the above-entitled cause was compiled under my direction and is a true and correct record of the 

pleadings and documents that are automatically required under Rule 28 of the Idaho Appellate Rules, 

as well as those requested by Counsel. 

I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the 

16th day of May 2017. 

CERTIFICATE TO RECORD 
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