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IN THE SUPREME COURT OF THE STATE OF IDAHO

NORA A. MULBERRY and TN PROPERTIES
LLC, an Idaho limited liability company,

Plaintiffs-Respondents,

V.

BURNS CONCRETE, INC., an Idaho corporation,
and COVE DEVELOPMENT COMPANY, LLP,

an Idaho limited liability partnership,

Defendants-Appellants.

Supreme Court Docket No. 45184-2017

Bonneville County Case No. CV-2016-3413

APPELLANTS’ REPLY BRIEF

Appeal from the District Court of the Seventh Judicial District for
Bonneville County,
the Honorable Dane H. Watkins, Jr., District Judge, Presiding.

Robert B. Burns, ISB #3744
PARSONS BEHLE & LATIMER
800 West Main Street, Suite 1300
Boise, ID 83702

Telephone: (208) 562-4900
Email: rburns@parsonsbehle.com

Attorneys for Defendants-Appellants
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Donald F. Carey

Lindsey R. Romankiw

CAREY ROMANKIW, PLLC

477 Shoup Avenue, Suite 203

Idaho Falls, ID 83402

Telephone: (208) 525-2604

Email: dfc@careyromankiw.com
lrr@careyromankiw.com

Attorney for Plaintiffs-Respondents



























(i)  The ROFR Should Not Be Held to Be Appurtenant to the Purchase Property.
As also quoted in Appellants’ Brief, the factual basis for the district court’s holding that
the ROFR is appurtenant to the Purchased Property was limited to the following argument:
“Though the properties are not contiguous, the proximity between the Purchased Property and

the ROFR Property, makes the use of the ROFR Property arguably more useful to the owner of

the Purchased Property than to an independent party who does not own nearby property.” R,
p.91 (underscoring added). And just as the district court cited nothing in the record to support its
ruling, Plaintiffs also argue without citing anything in the record or identifying any of their
alleged “numerous ways™: “There are numerous ways in which property across the street and
one parcel over from a person’s own property would be ‘more useful’ to that person than to
someone not owning any property nearby.” Respondent’s Brief 12. Thus, although both the
district court and Plaintiffs argue that the ROFR Property may be more useful to the owner of
the Purchased Property than to other persons, neither the district court nor Plaintiffs point to any
specific reasons or evidence in the record to support their argument.

Conversely, Defendants cite to the following specific reasons and undisputed facts in the

record to establish that the ROFR is no more useful to Burns Concrete, as the current owner of

the Purchased Property, than the ROFR would be to its former owner Canyon Coveﬁz

§ See Respondent’s Brief 12 (“A servitude is appurtenant ‘if it serves a purpose that
would be more useful to a successor to a property interest held by the original beneficiary of the
servitude at the time the servitude was created than it would be to the original beneficiary after
transfer of the interest to a successor.”” (quoting RESTATEMENT (THIRD) OF PROPERTY:
SERVITUDES (2000) § 4.5(1)(a)).
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Accordingly, based on the authorities set forth in Appellants’ Brief at part [V.A(ii) (titled,
The ROFR Is Not Appurtenant to the Purchased Property), this Court should rule that the ROFR
is not appurtenant to the Purchased Property and that the ROFR may therefore be exercised by its
lawful holder, whether that be Canyon Cove (because its assignment of the ROFR is void as it
pertains to Plaintiffs) or Burns Concrete (because the ROFR may be assigned under Idaho law).

III. CONCLUSION

For the reasons discussed above and in Appellants’ Brief, Defendants request this Court
(a) to reverse the district court’s determination that the ROFR was extinguished and that
Plaintiffs were the prevailing parties in the proceedings below, together with the district court’s
award of attorney fees and costs to Plaintiffs, and (b) to award Defendants their attorney fees and
costs on appeal.

DATED this 7th day of May 2018.

PARSONS BEHLE 8§ ATIMER
/
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Robert B. Buifls
Attorneys for Defendants-Appellants

By,
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 7th day of May 2018, I caused two true and correct
copies of the foregoing APPELLANTS’ REPLY BRIEF to be served by the method indicated

below and addressed to the following:

Donald F. Carey X U.S. Mail

Lindsey R. Romankiw [] Facsimile

Carey Romankiw, PLLC [:l Hand Delivery

477 Shoup Avenue, Suite 203 [ ] Overnight Delivery

Idaho Falls, Idaho 83402 [] Email:  dfc@careyromankiw.com

Fax: (208) 525-8813 /mzarevromankiw.com
Robert B. Burn&”

-10-
21813.002\4829-7002-1988v1



	Mulberry v. Burns Concrete, Inc. Appellant's Reply Brief Dckt. 45184
	Recommended Citation

	tmp.1588366082.pdf.YPOGO

