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1. Nature of the Case
Fundamental principles of guarantor and suretyship law are at issue in this appeal. This
case raises matters of substantial public interest, and issues of common law interpretations.
Although Idaho has established tenets of suretyship and guarantor law, the formula to deciding
what amount each co-surety should pay is a matter of first impression in Idaho courts.
There are three issues on this appeal: 1) do co-sureties owe each other a right of
contribution under a common debt they have each guaranteed; 2) when do co-sureties owe each
other a right of contribution; and 3) how should this right of contribution be calculated.
In this case, the Trial Court erroneously found that a co-surety may discharge their
obligation to contribute their fair share owed under a loan guarantee after another co-surety
satisfied the full balance of the debt. The Trial Court also erroneously found that a co-surety who
satisfies the full balance of an obligation under a guaranty is not subrogated into the role of the
original creditor, and thus cannot enforce the rights which attach to the original obligation.
Finally, the Trial Court erroneously found that co-surety Mr. Huston ("Respondent") stood on
unequal footing as co-surety Mr. Schmidt ("Appellant") as to the common obligations under the
guaranties signed by all co-sureties to the debt.

2. Course of Proceedings
On October 28, 2014, Appellant initiated suit against Robin Navert ("Ms. Navert") and
Respondent to enforce his right of contribution under suretyship law. Each party personally
guaranteed a common debt stemming from a note issued by Bank of the West. Before Ms.
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complaint, Appellant reasoria
No/100 Dollars ($5,000.00) due to Ms. Navert's insolvency.
On February 3, 2015, Appellant moved for summary judgment against Respondent.
Judge Greenwood granted Appellant partial summary judgment that 1) Respondent signed a
guaranty of debt owed to by TRG Leasing, LLC ("TRG") to Bank of the West; 2) Respondent
was one of the four guarantors of the debt; and 3) Appellant paid the entire guaranteed debt. See
Clerk's Record on Appeal at p. 50. At the summary judgment hearing, Judge Greenwood also
made a partial summary judgment ruling and held that, as a matter of law, Appellant occupied
the position of a guarantor who had paid off the guaranty and is entitled to contribution from the
co-guarantors of the same debt. See Transcript of 3/25/15 Summary Judgment Hearing at p. 54,
L14-25.
The paiiies held a one-day court trial in front of Judge McKee who served as an alternate
judge. After the trial, Judge McKee issued a decision finding in favor of Respondent. Judge
McKee made this finding based upon perceived inequities between the co-sureties. Appellant
timely appealed.

3. Statement of Facts
On or about October 19, 2007, Appellant, Respondent, Ms. Navert, and RNR Enterprises,
Inc. ("RNR") (collectively the "Co-Sureties") became co-guarantors for the debt of TRG on a
promissory note owed to Bank of the West (the "Note"). See Clerk's Record on Appeal, Exhibits
2-6. The Co-Sureties each signed a separate commercial guaranty to the Note. Id. The terms of
each commercial guaranty signed by the Co-Sureties were identical, and held each guarantor
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to

on

was formed by its members in 2007 to loan equipment to RNR. See Trial Transcript at
p. 114, Ll 7-23. Appellant never took any proceeds of the TRG loan made from Bank of the
West, and was not aware of what happened to the proceeds of the loan. See Trial Transcript at p.
55, Ll3-I8. Richard Navert, President ofRNR and wife of co-surety Ms. Nave1t, had control of
all aspects of TRG. Id. at p. 57, Ll-6; p. 106, L3-9.
Respondent, Ms. Navert, and RNR never paid any amount owed by TRG to Bank of the
West. See Clerk's Record on Appeal, p. 53-56. On July 15, 2014, Bank of the West made
demand upon Appellant for payment of the outstanding debt owed under the Note. Id. at p. 56.
On or about September 24, 2014, Appellant paid Bank of the West the full amount of the Note,
plus interest accrned totaling $27,492.70. See Clerk's Record on Appeal, Exhibit 7. Appellant
released Ms. Navert in November 2014 for $5,000.00 in the belief that she was insolvent. See
Trial Transcript at p. 37, L14 - p. 38, L3. When Appellant released Ms. Navert, RNR was
insolvent and a debtor in a pending bankruptcy. See Clerk's Record on Appeal, p. 56. Ms. Navert
was a guarantor of RNR's debt which also rendered her insolvent. See Trial Transcript at p. 77,
LI -p .78, L24; p. 106, L7 -p. 109, L4.
Respondent was still a member of TRG as of the date of trial. See Trial Transcript at p.
179, L2-13. During trial, Appellant testified that he filed a claim in RNR' s bankruptcy and then
amended it to add the debt to the TRG loan. See Trial Transcript at p. 63, L25

p. 64, L6.

Appellant never released Respondent from his co-suretyship obligation to repay the guaranty to
Bank of the West or settle with Respondent. Respondent testified he never filed a claim in the
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Transcript at

case.
revoked the guaranty

21

Ll

l

never

signed with Bank of the West. See Trial Transcript at p. 204, L8-18.

Respondent never identified any inequitable conduct by Appellant in regards to the TRG loan.

See Trial Transcript at p. 212, L15-20.

II.

ISSUES PRESENTED ON APPEAL
J.

Did the Trial Court correctly adopt and apply common law principles of

suretyship to the current dispute?
2.

Did the Trial Court misapply the holding in In re Bahara, 219 B.R.77 (M.D.Pa.

1998) to the current dispute?
3.

Did the Trial Court err in concluding that Appellant could not recover from

Respondent due to "unclean hands"?
4.

Did the Trial Court err in concluding that it would be inequitable to impose

liability upon Respondent for Appellant's recovery of Respondent's portion owed under
suretyship law to Banlc of the West?
5.

Did the Trial Court err in concluding that Appellant does not have a right of

subrogation in enforcing Bank of the West's guaranty?
6.

Did the Trial Court err in concluding that it would be inequitable for Appellant to

be able to impose an obligation of contribution on Respondent for any part of the debt due to
Bank of the West?
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1.

Standard of Review for Appeal from a Bench Trial

After a bench trial, this Comi's review of the Trial Court's decision "is limited to
asce1iaining whether the evidence supports the findings of fact, and whether the findings of fact
support the conclusions of law." See Benninger v. Derifield, 142 Idaho 486,488, 129 P.3d 1235,
1237 (2006). On questions of fact, the Trial Court's factual findings are "liberally construed on
appeal in favor of the judgment entered, in view of the Trial Court's role as trier of fact." Id. at
489, 129 P.3d at 1238. However, as to issues of law, the Appellate Court exercises free review
and may draw its own conclusions from the facts presented. See e.g., Indep. Lead Mines Co. v.
Hecla Mining Co., 143 Idaho 22, 26, 137 P.3d 409,413 (2006); Watson v. Watson, 159 P.3d 851,

854 (2007).
2.

Well-Established Precedent Should Guide the Court

This case is governed by existing case law. This Court should adhere to precedent. When
there is controlling precedent in Idaho law, "the rule of stare decisis dictates that we follow it,
unless it is manifestly wrong, unless it has proven over time to be unjust or unwise, or unless
overruling it is necessary to vindicate plain, obvious principles of law and remedy continued
injustice." See Miller v. Simonson, 140 Idaho 287, 289, 92 P.3d 537, 539 (2004) (citing
Houghland Farms, Inc v. Johnson, 119 Idaho 72, 77 803 P.2d 978, 983 (1990)). The Comi may

also take into account relevant cases from other jurisdictions as persuasive authority. See
Runcorn v. Shearer Lumber Prods., 107 Idaho 389,394,690 P.2d 324, 329 (1984).
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3.

a

Idaho statute and case law allow for a right of subrogation by a co-surety when they have
paid a money judgment on appeal.
SUBROGATION OF SURETIES. Whenever any surety on an undertaking on
appeal, executed to stay proceedings upon a money judgment, pays the judgment,
either with or without action, after its affirmation by the appellate court, he is
substituted to the rights of the judgment creditor and is entitled to control, enforce
and satisfy such judgments in all respects as if he had recovered the same.
See I.C. § 12-616. Although this statute specifically relates to suretyship bonds for judgments on

appeal, the legal rational Idaho Courts have used when interpreting this statute directly relates to
the present appeal.
Argen v. Staker, 46 Idaho 36,267 P. 460 (1928) analyzed this statute using well-founded

principles of subrogation and suretyship law. In that case, the appellant, Argen, paid the full
amount of an appeal bond which had been guaranteed by numerous parties. See Argen, 46 Idaho
at 40. Argen then attempted to enforce his right of subrogation against his other co-sureties. Id
The Court held that the statute allowed Argento enforce the original judgment creditor's rights
against other co-sureties. Id.
The Court found that although the statute controlled, the concept of subrogation and
equitable contribution was widely adopted by suretyship treatises and other jurisdictions. The
Court cited Stearns on Suretyship which stated:
The generally accepted view now is that where a judgment is paid by one who is
collaterally liable as surety, whether the creditor has a joint judgment against the
principal and surety, or separate judgment against them or a judgment against the
principal only, the surety paying is subrogated to all the rights and liens of the
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creditor

same

See Argen, 46 Idaho at 40 quoting Steams on Suretyship, 3d ed., at p. 442. The Court continued

by quoting former Chief Justice of the U.S. Supreme Court John Marshall in his 1824 decision of
Lidderdale v. Robinson, in which Justice Marshall held that the surety may stand in the place of

the creditor as if the instrument had been transferred to them and had full liberty to proceed
against every person bound by that instrument. See Argen, 46 Idaho at 40-41.

4.

Idaho Precedent Follows the Doctrine of Equitable Contribution

The Argen decision also follows the Doctrine of Equitable Contribution which requires
co-sureties to contribute their fair share when satisfying a debt. The Argen case cited a wellknown Ohio case, Robinson v. Boyd, 60 Ohio St. 57, 53 N.E. 494 (1899), which summarized this
rule:
The duty of contribution extends to all persons who are within the scope of the
equitable obligation ... If several persons or several sets of persons, become
sureties for the same duty or debt, of, to and for the same persons, though by
different instruments, at different times, and without knowledge of the obligations
of each other, they will be bound to mutual contribution.... So that, where two or
more persons are bound as sureties for the discharge of the same debt, though by
different modes, its discharge by one, conferring a benefit on the others, raises a
right in his favor for contribution.
See Argen, 46 Idaho at 41 quoting Robinson v. Boyd, 60 Ohio St. 57, 53 N.E. 494 (1899)

(internal quotations omitted). Argen also cited a Connecticut case which held the right of mutual
contribution exists for sureties bond by the same debt. See Argen, 46 Idaho at 42 citing Monson
v. Drakeley, 40 Conn. 552, 557 (1873).
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that sureties should bear their burden equally even if the subrogation statute did not exist.
.... were there no statute we believe the equitable doctrines of subrogation and
contribution would be applied by a court of equity, to the end that those primarily
liable should not put their burden upon him who has only assured their
performance of their obligation, and would resort to those doctrines to compel
those who rest under a common liability to bear its burden equally.

See Argen, 46 Idaho at 42.

5.

Subrogation and Equitable Contribution Are Well Established Legal Principles

The Argen decision is supported by legal treaties and case law from other jurisdictions. A
contract of suretyship occurs when one obligates himself to pay the debt of another. See Black's

Law Dictionary 61h Ed. Co-guarantors (often used interchangeably with the term "co-sureties")
are considered joint sureties, where two or more sureties obligate the same debt. Id. Suretyship is
the relationship which exists when two or more people or entities have undertaken an obligation
binding each to equally fulfill their respective share of this obligation. See Restat 1st of Security,
§ 82 (1941); see also Honey v. Davis, 131 Wn.2d 212, 214, 930 P.2d 908, 909, 1997 Wash.

LEXIS 86, 1 (Wash. 1997).
As between co-sureties who guarantee the same underlying obligation, each co-surety is a
principal obligor to the extent of its contributive share. Each co-surety has a right of contribution
against each other. See Restat 3d of Suretyship & Guaranty, § 55 (3rd ed. 1996). Each co-surety
ultimately owes up to the entire amount they have personally guaranteed. See Randles v. Hanson,
150 N.M. 362, 366 (N.M. Ct. App. 2011). A surety which purchases a note may seek a right of
contribution up to the co-surety's proportionate share of what the guarantor paid for the note.
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49, 1
1997 ND 238,' 14,

NW2d 809, 813 (1997); Estate of Frantz v. Page, 426 NW2d 894, 898

(Minn Ct App 1988). A surety may also simply pay the debt and sue their co-sureties for a right
of contribution. See Koeniger v. Lentz, 462 So 2d 228, 228-29 (La Ct App 1984).
Decisions from the Pennsylvania Supreme Court and the Oklahoma Bankruptcy Court
provide two examples of common law suretyship principals. In Keystone Bank v. Flooring

Specialists, Inc., 513 Pa. 103,518 A.2d 1179 (1987), the Court held that "[w]here ... there are
several sureties for the principal' s unpaid debt, each surety owes to his co-sureties a duty to pay
his proportional share of their common debt." Id. at 115. Upon default by the principal in a
suretyship, each surety becomes a principal for his or her pro rata share and remains a surety for
the balance of the debt. Id. at 116. Additionally, "[a] surety may enforce every remedy which the
creditor has against the principal upon the surety's 'satisfying the obligations of the principal."'

See In re Hill, 7 B.R. 433, 436 (Banla. W.D. Okla. 1980). The above decisions only serve as a
cross-section of the well-established right of contribution required by co-sureties under common
suretyship law. Common among all of these jurisdictions is the fundamental concept that a cosurety which satisfies an underlying debt may sue their co-sureties for a right of contribution.

6.

Formula

If a co-surety cannot pay their fair share due to insolvency, the debt is then redistributed

among the other solvent co-sureties. Subject to any express or implied agreement between or
among the co-sureties, a co-surety's contributive share is the aggregate liability of the co-

guarantors to the obligee divided by the number of co-guarantors. See Restat 3d of Suretyship &
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§

7

see

App. 2015); lvfoody v. Kirkpatrick, 234

Supp.

542 (M.D. Tenn. 1964); Lestorti

v. Deleo, 298 Conn. 466,474, 4 A.3d 269,276, 2010 Conn. LEXIS 313, 12-14 (Conn. 2010).
When, because of insolvency, the contribution obtained from a co-surety after reasonable
collection eff011s is less than that co-guarantor's contributive share, the contributive shares of the
other co-guarantors as among themselves are recalculated omitting the guarantor who cannot
contribute. Id

7.

Application to Present Case

In the present case, there is no dispute of fact as to which parties signed personal

guaranties on the TRG loan. See Trial Court Decision, Clerk's Record on Appeal at p. 53.
Similarly, there is no dispute that Appellant paid off the full balance of the loan. See Trial Court
Decision, Clerk's Record on Appeal at p. 56. In its decision, the Trial Court ruled that given
Respondent's lack of pai1icipation in RNR, it would be inequitable to require a right of
contribution from Respondent. However, the Trial Com1 misguidedly based its legal reasoning
entirely on a Pennsylvania federal district bankruptcy ruling. The Trial Court cited the case as
precedent for allowing a co-surety to waive their contribution obligation if an equitable disparity
existed between the parties. The Trial Court cited no other legal sources in its decision. However,
this decision in fact reached the opposite holding and ruled that contribution obligations
remained for co-sureties regardless of equity.
The case entitled In re Bahara, 219 B.R. 77 (M.D. Pa. 1998) examined a decision from a
district bankruptcy court. The Court held that the "unconditional guarantee" language within a
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a

1

§ 3606.

Because the debtors were co-makers under a subsequent note, as opposed to co-sureties, the
impairment defenses under § 3606 were not available to them. The Court solely based its ruling
upon a Pennsylvania statute which provided defenses for co-makers of notes. Thus, neither the
decision's facts nor its law applies to the cun-ent dispute.
In addition, the In re Bahara court made a distinction between co-makers and co-sureties,
interpreting co-sureties to be principals on the common debt. This interpretation is consistent
with case law from other jurisdictions. See et al., SPCP Grp., L.L.C. v. Dolson, Inc., 934 N.E.2d
771, 776 (Ind. Ct. App. 2010) (" ... C. Wayne Thompson did not execute the Note as a co-maker;
rather, by executing the separate Guaranty, he became liable only as a guarantor."); Quackenboss

v. Harbaugh, 298 Mo. 240, 248, 249 S.W. 940, 941 (1923) (identifying co-makers as those who
have all signed the same instrument). Common law interpretation by state courts have even held
that co-makers can also be co-sureties and both are entitled to a right of contribution. See Fithian

v. Jamar, 286 Md. 161, 169, 410 A.2d 569, 573 (1979); Helmer v. Callaway, 342 So. 2d 254,
255 (La. Ct. App. 1977). In the cun-ent dispute, Respondent and Appellant both signed separate
guaranties to the TRG loan as opposed to being co-makers on the same guaranty.
Most importantly though, the In re Bahara decision actually held that co-sureties are
owed rights of contribution under the laws of equity.
Thus, where one co-surety is discharged from his or her obligation, the effect on
the other co-sureties may be to relieve them from their surety obligation for the
discharged surety's proportionate share of the debt, but not for their liability for
the fraction of the debt for which they are liable as principals. In short, action
taken by the creditor with respect to one co-surety cannot eliminate the other co-
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See In re Bahara, 219 B.R. at 82 (1998) (emphasis added). Thus, the one decision cited by the
Trial Court as reasoning to rule in Respondent's favor in fact supported Appellant's position.
In its decision, the Trial Court stated it believed that the "essential question" was whether
Respondent's discharge as an employee from RNR in 2011 prejudiced him to such a degree that
it would be inequitable to require a right of contribution for the 2007 TRG loan. See Court
Reporter's Transcript at p. 58. The Trial Court references no other case law in detennining that it
may, sua sponte, deem a right of contribution inequitable. It simply stated that suretyship is an
equitable concept so all parties must have clean hands to be afforded its protection. See Court
Reporter's Transcript at p. 57.
Regardless of the lack of legal precedent supporting the Trial Court's decision, Appellant
did in fact have clean hands when bringing this suit. Appellant paid off the entire Note after
Bank of the West demanded payment. Appellant then sought contribution from the other cosureties for their fair share. Appellant never personally benefited from the loan. All parties were
members of TRG and signed the guaranties to its debt individually. TRG never received any
proceeds from the loan. Thus, neither Respondent, Appellant, nor Ms. Navert benefited from the
proceeds of the TRG loan. Appellant never released Respondent, and only released Ms. Navert
due to her and her husband's insolvency. Appellant then applied well-established case law to
compute the new amount owed under the Note. Respondent never indicated he was insolvent or
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Respondent owed under the TRG loan.
The Trial Court ultimately lumped the majority of the blame upon Mr. and Ms. Nave1i
and RNR for never paying back the loan. However, during trial, the Trial Court allowed
improper testimony into the Naverts' finances despite counsel's objections of relevancy,
foundation, and disclosure. The Trial Cou1i allowed Respondent's counsel to present iITelevant
testimony on non-disclosed evidence over Appellant counsel's objections. See Trial Transcript at
p. 16 Ll 8-Pl 8 123; P. 59 at L 20-P 60 16. Idaho law does not allow for this type of testimony to
be admitted into the record given that Appellant's counsel never received copies of the exhibits
prior to trial and the subject matter of the testimony did not confirm with the pled counts or
defenses. See Idaho R. Evid. 16(b), 612(2)(a), 612(c); Idaho R. Civ. Proc. 16, 26; see also State
v. Major, 105 Idaho 4 (1983) and State v. Bush, 50 Idaho 166 (1930). Additionally, the Trial

Comi allowed Respondent's counsel to submit evidence into the record regarding the Naverts'
alleged personal and business solvency without laying any foundation. Respondent's counsel
showed Ms. Navert numerous documents to refresh her memory without asking if the respective
documents would help refresher her recollection. This type of testimony prompts the witness to
offer hearsay instead of testimony based upon personal knowledge. See Trial Transcript at p. 86
L 12-23; p. 94 112 - p. 96 L4. This non-disclosure prejudiced Appellant's substantial rights. See,

e.g., State v. Miller, No. 23825, 1998 Ida. App. LEXIS 113, at *11 (Ct. App. Nov. 9, 1998).

Certain circumstances may waITant a court of equity to redistribute the shared liability of
a debt. However, a gate to this equitable relief must be in place. Affirmative defenses, set-offs,
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to

to

obtaining equitable relief from a court. Notably, Respondent did not assert unclean hands-or
any other affirmative defense-in his answer to tender this defense for trial. See I.R.C.P. 8(C).
Appellant's counsel also did not consent to this defense being raised at trial. See Trial Transcript
at p. 16 Ll8-Pl8 L23; P. 59 at L 20-P 60 L6. Respondent could have attempted to indemnify
himself by filing a cross-claim against Ms. Navert, but chose not to. Respondent could have also
mitigated his damages by filing a claim in the RNR bankruptcy, but did not. Finally, Respondent
never asserted an affirmative defense of unclean hands in his answer. See Clerk's Record on
Appeal at p. 10-11. The Trial Court's claim that it would be inequitable to require Respondent to
pay a right of contribution disregards Appellant's own equitable expectations. Appellant
attempted to make himself whole through litigation and by filing a claim for the TRG loss in the
RNR bankruptcy. But instead of only paying 1/4 or 1/3 of the debt owed under the Note,
Appellant has thus paid more than 4/5 owed under the loan, excluding fees and costs for bringing
the original suit and subsequent appeal.
Moreover, the Trial Court refused to follow the principles of subrogation recognized by
Idaho case law. Subrogation allows the surety paying to subrogate to all the rights and liens of
the creditor under the judgment and then occupy the same position as creditor previously held.
By paying off the full amount of the debt owed under the Note, Appellant is subrogated to all the
rights owed to Bank of the West under the guaranty signed by Respondent. Subrogation thereby
allows Appellant to enforce the full force of the guaranty upon Respondent.
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applied

to

the

well-established principles of suretyship which have been recognized by Idaho courts and other
jurisdictions, co-sureties owe each other obligations of contribution. This obligation arises when
each surety jointly and severally guarantees a common debt. Alternatively, Appellant has been
subrogated into the position of Bank of the West. Here, Respondent, Appellant, Ms. Navert, and
RNR jointly and severally guaranteed a $26,000.00 loan made to TRG. Appellant paid the full
debt, sued Respondent and Ms. Navert for his right of contribution, and filed a claim in the RNR
bankruptcy. Appellant never received money from his claim and responsibly settled with Ms.
Navert for $5,000.00 due to her insolvency. Under the well-established contribution formula, the
remaining amount owed on the debt-$21,000.00-is divided by the number of solvent cosureties. Thus, Respondent owes the Appellant a total of $10,500.00.

IV.

ATTORNEYFEES
Appellant requests attorney fees on appeal. This dispute is over a commercial transaction

between the parties; therefore, attorney fees are awarded to the prevailing party. See IC. § 12120(3); Brower v. E.I DuPont de Nemours & Co., 117 Idaho 780, 783, 792 P.2d 345, 348
(1990). In this case, Appellant is entitled to a right of contribution from Respondent and is thus
also entitled to attorney fees on appeal. Moreover, Appellant is also entitled to attorney fees
given that the commercial guaranty signed by Respondent allows the creditor to recover attorney
fees and Appellant has been subrogated into the position of the creditor.
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Upholding the Trial Court's decision will establish an unwieldy precedent in our state.
AllO\ving parties like Respondent to ignore their contribution obligations would create an
enormous waste of judicial resources. Upholding the Trial Com1's decision will motivate every
guarantor to initiate suit against their co-sureties instead of paying the full amount of the debt
and seeking their right of contribution. Our judicial system is designed to promote resolution
without litigation. Reversing the Trial Court's decision will affirm this objective, but upholding
the Trial Court's decision would instead open up the flood gates of litigation every time a
business venture fails.
Moreover, upholding the Trial Court decision would be in contravention to a nationwide
recognition of basic suretyship law. Affirming the Trial Court's decision would leave our state as
the sole outlier that does not recognize the business expectations that accompany commercial
borrowing for small businesses.
Thus, Appellant requests that the Comi follow Idaho precedent and compel a right of
contribution from Respondent. Appellant additionally requests that the Court adopt the wellfounded formula which redistributes underlying debt among solvent sureties and thus compel
Respondent to pay Appellant a sum of $10,500.00.

ANTJtLQNY{\;f,&HACLAT
Attorney foyPlaintiff-Appellant
I
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I HEREBY CERTIFY that on this 28th day of April, 2016, I caused to be served a true
copy of the foregoing APPELLANT'S BRIEF by the method indicated below, and addressed to
those parties marked served below:
Michelle R. Points
Points Law, PLLC
910 W. Main Street, Suite 222
Boise, ID 83 702
Fax: 208-336-2088
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