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STATEMENT OF THE CASE
Nature 0f the Case.

A.

On a petition by respondent Jeanne Buell,

the

Worley Highway

District validated a public

right—of—way across a portion of the appellants’ real property in Kootenai County pursuant t0

Idaho Code §40-203A. Appellants, as co-trustees 0f the Richel Family Trust, sought judicial

review and the District Court afﬁrmed the Highway District’s validation decision. The Richel
Trustees have appealed the District Court’s decision.

Course 0f Proceedings.

B.

The Richel Trust owns approximately 280
34,

is

acres 0f farmland in the North half 0f Section

Township 47 North, Range 4 West, Boise Meridian, Kootenai County, Idaho. Jeanne Buell

the record

owner 0f two 20-acre parcels located

in the Southeast Quarter

of the Northeast

Quarter of Section 34, adj acent t0 the Richel Trust property. Heyburn State Park borders the
Richel Trust and Buell properties to the East.
enters the Richel property

turns

North

at the

from the West, crosses the Northwest Quarter of Section 34 and then

midline 0f Section 34. Attached as Exhibit 1

the locations of the Richel Trust property,

Heyburn

A public highway known as Sunny Slopes Road

Sunny Slopes Road,

is

a current aerial

map showing

the Buell 20-acre parcels and

State Park.

In

2016 Jeanne Buell petitioned the Worley Highway

District t0 validate a public right-

of-way across the Richel Trust land pursuant t0 Idaho Code §40-203A. After a public hearing,
the

Highway

District granted that request

and issued an Order validating a portion 0f “Road #20”

across the Richel Trust land in the Northwest Quarter 0f Section 34 where

Worley Highway District
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Sunny Slopes Road

currently exists, and a portion of Road

of Section 34 Where no roadway

#20 across the Richel Trust land

in the Northeast Quarter

exists.1

Following that decision, the Richel Trustees ﬁled a request for judicial review and moved
for leave t0

record.

augment the

record.

The Highway District

Both motions were granted and the

Highway

augment the

Court remanded the matter back t0 the

District to hear the additional evidence.

The Highway

District

2017. At that hearing, the
not approved

conducted a second hearing 0n the augmented record in June 0f

Highway District introduced new evidence

by the Court and

the Richel Trustees objected?

Amended Validation Order 0n July
the existing

validated

District

also asked for leave to

Sunny Slopes Road

new public

17, 2017.3

as a public

That

into the record that

The Highway

District issued

Amended Order afﬁrmed the

highway

in the

was
an

validation 0f

Northwest Quarter 0f Section 34, and

right-of—way across the Richel Trust land in the Northeast Quarter 0f

Section 34.

The Richel Trustees sought judicial review of the Highway

new public

right—of—way across the Northeast Quarter 0f Section 34. The Richel Trustees did not

challenge the validation of the existing Sunny Slopes
34. Following brieﬁng

and

1

3

R. (Supplemental) p. 250

—

— p. 266, L

14.

253.
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Northwest Quarter 0f Section

Court issued

its

Memorandum Decision

18, 2018. This appeal followed.

R. (Supplemental) p. 63.
R. (Supplemental) p. 265, L. 2

Road

oral argument, the District

and Order 0n Judicial Review 0n April

2

District’s decision t0 validate

v.
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Statement 0f the Facts.

C.

The Northeast Quarter of Section
George C. Danforth

34,

Township 47 North, Range 4 West was patented

t0

Minutes 0f the Plummer Highway District from August of 1913

in 1916.4

indicate Danforth and others petitioned for creation 0f a public

#20,” and that petition was approved.5

On

highway designated

as

“Road

0r about February 7, 1914, George Danforth and

Zannia Danforth, husband and wife, executed a Release 0f Damages and Deed to Right 0f Way
purporting t0 convey t0 Kootenai County a portion 0f Road #20 across the Northeast Quarter of
Section 34, Township 47 North, Range 4 West. The Danforth deed describes a portion 0f Road

#20
“.
.

as running

from “Station

1

t0 Station 12

+” within the Northeast Quarter 0f Section 34, and

.according t0 the ﬁeld notes 0f the survey 0f the public road thereof, as

14th

day of October A.D. 1913 by W. T. Sheppard.”

6

According

t0 the

made 0n

Danforth deed, the ﬁeld

notes 0f the Sheppard survey “accompany this release and deed and are hereby

this

the 11th to

agreement and conveyance.” The Danforth deed was recorded on April

made

11,

a part 0f

1918 as

Kootenai County Instrument No. 96869, but that recording did not include the ﬁeld notes 0f the
survey

made on

the 11th to 14th 0f October, 1913

by W.T. Shepperd

as referenced in the Deed.

Neither the survey nor the ﬁeld notes 0f W.T. Shepperd have been located.

The Richel Trust and Jeanne Buell

are both successors—in—interest of George

Danforth in the Northeast Quarter of Section 34. The Richel family acquired

Northwest Quarter 0f Section 34

4

in 1921,

and acquired

R. (Supplemental) p. 30.

5

R. (Supplemental) p. 31-34.

6

R. (Supplemental) p. 217.
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its

its

and Zannia

property in the

holdings in the Northeast Quarter 0f

Section 34 in 1930.7 Jeanne Buell acquired clear

title

to the Southeast Quarter

0f the Northeast

Quarter of Section 34 under a Quiet Title Judgment recorded in September of 2014.8

Road #20

In

making

their initial decision t0 validate

Highway

District

commissioners found the Danforth deed granted a 50 foot right-of—way across

the Northeast Quarter 0f the Richel Trust property.9

across the Richel Trust property, the

However, due

t0 the loss

of the Sheppard

survey and ﬁeld notes, the commissioners concluded that the location 0f the deeded right-of—way
could not be accurately determined.” The commissioners relied upon extrinsic evidence, not
referenced in the Danforth deed, t0 validate
Trust property.

Road #20

across the Northeast Quarter 0f the Richel

11

Under judicial review and 0n remand from

the District Court, the

Highway District

conducted a second hearing 0n June 28, 2017, and received additional evidence that was not

On July

approved by the Court.”

17,

2017, the Highway District issued an

Amended

Findings

0f Fact, Conclusions 0f Law and Validation Order that re-validated that portion of Road #20
across the petitioners’ land in the Northeast Quarter 0f Section 34.

7

R. (Supplemental) p. 173-175.

8

R. (Supplemental) p. 166-169.

9

R. (Supplemental) p. 62,

1°
1

._.._.._.

2
3

115.

R. (Supplemental) p. 63,

1]

111.2.

R. (Supplemental) p. 22-23, Exs. A-Nl.
R. (Supplemental) p. 265, L. 2

— p. 266, L

14.

R. (Supplemental) p. 250-254.
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13

ISSUES
1.

Did a public right—of—way

2.

Were

the

exist t0

ON APPEAL

be validated by the Highway District?

Highway District's ﬁndings and conclusions supported by

substantial

and

competent evidence?
3.

Was the validation

of a right—of—way across the Appellants' an unconstitutional taking

Without just compensation?
4.

Are the Appellants

entitled t0

an award 0f attorney

fees

0n appeal?

STANDARD OF REVIEW
Idaho Code §40-208(6) provides that judicial review 0f a Highway District decision
validating a public road:

“mshall be conducted by the court Without a jury. The court
shall consider the record before the board of county or
highway district commissioners and shall defer to the board
of county or highway district commissioners on matters in
which such board has appropriately exercised its discretion
with respect to the evaluation of the public interest. As
to the determination. of highway or jpublic right—of—way
creation, width and abandonment, the court may accept new
evidence and testimony supplemental to the record provided
by the county or highway district, and the court shall
In
of
anew.
consider
alleged
those
issues
cases
irregularities in procedure before the commissioners, not
shown in the record, proof thereon may be taken in the
court. The court, upon request, shall hear oral argument
and receive written briefs.”
LC.

§ 40-208(6).

Because the

Highway

District

District’s action is

Court was acting in

appellate capacity in this case, review 0f the

independent 0f the District Court’s decision. Galvin

Worley Highway District
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v.

Canyon

Highway District N0.

4,

134 Idaho 576, 577, 6 P.3d 826, 828 (2000). As quoted above, the

Court shall defer t0 the Highway District’s discretionary evaluation 0f the public

interest,

but

determinations related to the creation, Width and abandonment of public right-of—way shall be

considered “anew” by the reviewing court.
judicial review,

Rule 84 applies. Cobbley

Where
v.

the statute does not answer a matter related to

City ofChallis, 143 Idaho 130, 134, 139 P.3d 732,

736 (2006).

As

Highway District seeking validation of Road #20, Jeanne

the original petitioner to the

Buell had the burden 0f proving the existence 0f public rights in the disputed roadway by a

preponderance 0f the evidence. Floyd
Idaho 718, 724 (2002);

v.

Board 0f Commissioners ofBonneville County, 137

Ada County Highway District v.

Total Success Investments,

LLC, 145

Idaho 360, 365 (2008).

ARGUMENT
1.

The Danforth deed did not convey any right-of—way

t0

be validated by the Highway

District.

A.

The

statutory validation process:

Idaho Code Section 40-203A(1) permits any resident 0r property holder within a

Highway

District

system to petition the Highway District Commissioners

highway or public right-of—way,

“if any

t0 validate a

of the following conditions exist”

If, through omission or defect, doubt exists as to the
(a)
legal establishment or evidence of establishment of a
highway or public right—of-way;
If the location of the highway or public right—of—way
(b)
cannot be accurately determined due to numerous alterations
of the highway or public right—of—way, a defective survey
of the highway, public right—of—way or adjacent property,

Worley Highway District
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or loss or destruction of the original survey of the
highways or public rights—of—way; or
If the highway or public right—of—way as traveled and
(c)
used does not generally conform.to the location of a highway
or public right—of—way described on the official highway
system map or in the public records.
According

t0

Idaho Code 40-208(7), the validation process under Section 40-203A(1)

and the abandonment/vacation process under §40-203(1)(b) are the exclusive means of
determining the legal status of a public road:

Any person other than a board of county or
(7)
highway district commissioners seeking a determination of
the legal status or the width of a highway or public right—
of—way
for
initiation
shall
first
of
petition
the
validation or abandonment proceedings, or both, as provided
for in sections 40—203(l)(b) and 40—203A(1), Idaho Code.
If the commissioners having jurisdiction over the highway
system do not initiate a proceeding in response to such a
petition within thirty (30) days, the person may seek a
determination by quiet title or other available judicial
means. When the legal status or width of a highway or public
right—of—way is disputed and where a board of county or
highway district commissioners wishes to determine the
legal status or width of a highway or public right—of—way,
the commissioners shall initiate validation or abandonment
proceedings, or both, as provided for in sections 40—203
and 40—203A, Idaho Code, rather than initiating an action
for quiet title. If proceedings pursuant to the provisions
of section 40—203 or 40—203A, Idaho Code, are initiated,
those proceedings and any appeal or remand therefrom shall
provide the exclusive basis for determining the status and
width of the highway, and no court shall have jurisdiction
to determine the status or width of said highway except by
way of judicial review provided for in this section.
The
existing

Galvin

validation process set forth in Section

highway or public right-of—way.

v.

Canyon Highway District N0.

Worley Highway District
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4,

40-203A may only be used

t0 validate

does not allow for the creation of new public

an
rights.

134 Idaho 576 (2000). “In order t0 validate a public

v.
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right—of—way under §40-203A, the Board must ﬁrst

is

some doubt about

its

ﬁnd that

a right-of—way exists although there

current status.” Galvin at 579.

Ordinarily, a validation proceeding as described in LC. §

appropriate

method

which there

Halvorson

v.

rights.

the

“[i]t

does not allow for the creation

Galvin, 134 Idaho at 579, 6 P.3d at 829.

North Latah County Highway District, 151 Idaho 196, 203 (201

The presence 0f a road 0n an

B.

is

an existing highway 0r public right-of—way about

some kind 0f doubt,” although

is

0f new public

t0 “validate

40—203A

ofﬁcial road

map

1).

does not determine the legal

status of the road:

In

Homestead Farms,

Inc.

v.

Board ofCommissioners ofTeton County, 141 Idaho

(2005), the Court declared that the adoption of an ofﬁcial road

map

855,

does not validate or create

public roads:

When fulﬁlling their duty under LC.
ofﬁcial

§

40—202(6) t0 update and publish their

highway map, county commissioners should only adopt a map 0f already

existing and accepted public highways;

it is

those public highways. Certainly, if a road

highway,
so,

its

nor does

inclusion
it

not a tool, in and of
is

itself, to

create

not properly created as a public

on an ofﬁcial county highway system map does not make

impose any requirement on a property owner

to vacate

it

What has

never been established as a public roadway. The Commissioners erred in placing
these three disputed roads

and Hall

0n the purported ofﬁcial map and requiring Homestead

to initiate proceedings to vacate them, absent clear evidence these roads

were established existing public highways.

Homestead Farms,

at

860; Cited in Halvorson

v.

North Latah County Highway District,

151 Idaho 196 at 202.

These judicial rulings were codiﬁed in 2013 under Idaho Code §40-202(8):

The board of county or highway district commissioners
(8)
shall give advance notice of hearing, by U.S. mail, to any

Worley Highway District
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landowner upon or within whose land the highway or public
right—of—way is located whenever a highway or public right—
of—way is proposed for inclusion on such map and the public
status of such highway or public right—of—way is not already
a matter of public record. The purpose of this official map
is to put the public on notice of those highways and public
rights—of—way that the board of county or highway district
commissioners considers to be jpublic. The inclusion. or
exclusion of a highway or public right—of—way from such a
map does not, in itself, constitute a legal determination
of the public status of such highway or public right—of—
way. Any person may challenge, at any time, the inclusion
or exclusion of a highway or public right—of—way from such
map by initiating proceedings as described in section 40—
208(7), Idaho Code.
Idaho Code §40-202(8), emphasis added.

C.

A deed without an adequate legal description is void and unenforceable:

An instrument purporting t0

Worley Highway District

To be
that

it is

real property

An instrument that lacks

the property t0 be conveyed.

title.

convey

v.

a sufﬁcient description cannot convey

Kootenai County, 98 Idaho 925, 928 (1978).

w

enforceable, a real property description

possible t0 identify

must contain a sufﬁcient description 0f

what property

is

must adequately describe the property such
to

be conveyed.

Gamer v.

Bartschi, 139

Idaho 430, 435 (2003).
In the recent decision in The

Idaho 145 (2016),

this

Court

objective determination

is

such that the property can be

made by

by the understanding

Dorothy B. McCarty, 161

Worley Highway District
Appellants’ Brief

'exactly'

identiﬁed

the court. This objective determination

is

is

an
not

0r intention 0f the contracting parties at the time they

drafted the property description.

Richel

v.

reiterated:

“Whether a description

affected

David and Marvel Benton Trust

Such considerations

v.
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are irrelevant.

They d0 not aid

the court in determining whether the

document

itself,

standing alone (including

with any outside materials directly referenced therein), meets the necessary
qualiﬁcations.”
>X<

**

“Furthermore, Idaho precedent

is

abundantly clear that extrinsic evidence

is

not permitted in order to determine the sufﬁciency 0f a property description in a

document purporting

to

convey

real property (unless that extrinsic evidence is

speciﬁcally referenced in the document itself)”
>X<

**

“Once
to

the court determines that the property description in a

convey real property is ambiguous

unenforceable and there

would be a

Id. at

is

no reason

document purporting

(a legal determination) the

document becomes

for the court t0 resolve the ambiguity (Which

factual determination).”

151 and 152.

The Danforth deed

D.
In

Highway

its

void and unenforceable:

is

Amended Findings of Fact,

District entered a conclusion

way cannot be

Conclusions 0f Law and Validation Order, the Worley

of law admitting, “The location 0f the deeded right—of—

exactly determined due to loss or destruction of the original survey ﬁeld notes of

the public right—of—way.”14 In paragraph 111.4. 0f their conclusions of law, the

then listed

all

the extrinsic evidence relied

Northeast Quarter 0f Section 34. The
referenced in the Danforth deed,

was

The Danforth deed purports

upon

t0 support validation

Highway District’s

in direct Violation

t0 convey, “.

..

Highway District

of Road #20 across the

resort t0 extrinsic evidence, not

of Idaho law.

all that

portion 0f the right-of—way of the

above named road lying upon the land described opposite [Danforth’s] name above, said

14

R. (Supplemental) p. 252,

11111.1.

Worley Highway District
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right-

of—way t0 pass as the same was actually marked upon the ground, and according
notes 0f the survey 0f the public road thereof, as

1913 by

W.

T. Sheppard. Said notes

0f this agreement and conveyance.”

deed as running, “From Station

1

made on

accompany this
15

12+”

release

and deed and are hereby made a part
is

described in the Danforth

in the Northeast Quarter

0f Section 34,

Township 47 North, Range 4 West, Boise Meridian. Of course, the reference
12+”

is

ﬁeld

the 11th to 14th day 0f October, A.D.

The proposed right-of—way

t0 Station

t0 the

t0 “Station

1

t0

simply meaningless without the Sheppard survey ﬁeld notes.

As noted above and

conﬁrmed by

as

the

Highway District,

the ﬁeld notes 0f Sheppard’s

1913 survey were not attached t0 0r recorded with the Danforth deed, and those notes are
apparently lost 0r destroyed. Without Sheppard’s ﬁeld notes
14th,

1913,

it is

made between October

11th

and

impossible t0 determine the path 0r course 0f the road right-of—way that Mr. and

Mrs. Danforth intended t0 convey.

The Highway

District attempted to

evidence outside 0f the Danforth deed.

As

overcome

this fatal defect

support for

its

by resorting

t0 extrinsic

validation of Road #20 in the

Northeast Quarter 0f Section 34, the District relied upon the following documents:

a.

Plummer Highway District Records;

b.

The Release of Damages and Deed 0f Right 0f Way executed by George
Danforth and Zannia Danforth;

c.

a series of maps ranging from 1903 t0 2005 showing

Road 20

in the Northeast

Quarter of Section 34;
d.

a plat 0f Plummer
initial point,

15

Highway District roads

Road 20, and showing

turning points, and terminus 0f Road N0. 20; and

R. (Supplemental) p. 217.

Worley Highway District
Appellants’ Brief

Richel

including

v.

Page

-

11

the

e.

aerial

line

photographs showing a well-worn path consistent with the road survey

from the Plummer Highway

District road

maps. 16

However, none of these documents were speciﬁcally referenced
fact,

most 0f these documents did not

“plat” of Plummet

exist

When the Danforth deed was

Highway District roads which

in the

Danforth deed. In

executed.

Even

the

show “Road N0. 20” passing

purports t0

through the Northeast Quarter of Section 34 cannot be relied upon as evidence of the location or
existence of the right—of—way described in the Danforth deed.” That

does not identify

which

it

was

its

author 0r for

created.

More

Whom it was

importantly, the

created;

and

it

document

is

not dated;

it

does not identify the purpose for

Highway District’s

validation “evidence” goes

against over 100 years 0f Idaho precedent:

“This Court's precedent from the past 100 years permits a party t0 ascertain a
property description from extrinsic evidence only
references the extrinsic evidence.

records at the
the

Therefore,

Frasure.

the contract 0r deed

instant contract does not reference the

Ada County Recorder's Ofﬁce

property t0

Respondents

The

When

the

0r the prior recorded deed conveying
statute

of frauds does not permit

supplement the real property description in the contract with the

t0

proffered extrinsic evidence.”

Ray v. Frasure, 146 Idaho
In this case, the

in the Danforth

deed

625, 630 (2009)

Highway District

relied exclusively

t0 supply a description

on

extrinsic evidence not referenced

of the right-of—way that Danforth intended t0

convey. However, because there are numerous, inconsistent depictions 0f “Road #20” in the

16

R. (Supplemental) p. 252,

17

R. (Supplemental) p. 257.

11111.4.
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record,

it

remains an open question which piece 0f extrinsic evidence the Highway District Will

ultimately select if the validation 0f Road #20

Road #20 but they

did not declare

its

is

upheld.

The

District

commissioners validated

location across the Northeast Quarter of Section 34.

Accordingly, the Court can and should determine, as a matter 0f law, that the Danforth

deed

is

void and unenforceable because

it

lacks a legally sufﬁcient description of the subj ect

property. Because the Danforth deed did not

Quarter 0f Section 34, Township 47 North, Range 4 West, Boise Meridian, there was no
right-of—way for the Worley

process set forth in Idaho

Highway District t0

Mg

Idaho 576 (2000); Halvorson
2.

public rights. Galvin

for the

v.

Highway

above, Idaho

The

validation

of new public right—of—

Canyon Highway District N0.

4,

North Latah County Highway District, 151 Idaho 196 (201

The Highway District's ﬁndings and conclusions are not supported by
and competent evidence.
As noted

anew”

v.

m

validate in that Quarter Section.

Code §40-203A does not allow

way, only the validation 0f

m

convey any right-of—way over the Northeast

Code §40-208(6) allows

134

1).

substantial

a deferential standard of review for

District evaluations involving the public interest, but requires the court t0 “consider

issues involving the “creation, width

and abandonment” 0f a highway 0r public

right-of—

way. As argued below, the Highway District Commissioners made several “Findings 0f Fact”

and “Conclusions 0f Law”

in their

Amended Validation Order that

substantial or competent evidence:

Worley Highway District
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are not supported

by

Finding 0f Fact #4. Between October 11 t0 October 14, 1913, a viewer’s report was

prepared and Road N0. 20 was surveyed.

The only reference
and October

14,

1913

is

in the record to a survey

0f Road #20 performed between October 11

found within the Danforth deed. The record does not contain an actual

“viewer’s report” 0r a survey performed between October 11 and 14, 1913, and the Danforth

deed does not include any 0f the surveyor’s ﬁeld notes referenced
that the “viewer’s report” could not

Commissioners admitted

be located and they concluded that

the original survey ﬁeld notes referenced in the Danforth deed

were

0n the lack of any actual survey 0r ﬁeld notes by Mr. Shepperd,
viewer’s report was ever prepared and that

Quarter 0f Section 34.

The Highway

therein.

lost 0r

equally possible that no

it is

Road #20 was never surveyed

in the Northeast

should not be overlooked that the Danforth deed

It

destroyed.” Based

is

a ﬁll-in—the-blank

form with pre-printed language and hand-written additions. The pre-printed reference
ﬁeld notes of the survey.
actual survey

.

.” is

t0 “. .the
.

only evidence 0f the contents 0f the form and not evidence that an

was performed. The Highway

District’s

Finding #4

is

not a ﬁnding of fact, but an

assumption made Without any actual evidence t0 support that assumption.

Finding of Fact #6. George Danforth executed a right 0f way deed t0 the Plummer

Highway District granting

a 50 foot right 0f way across the Northeast Quarter 0f

Section 34.

The Danforth deed attempted to convey right-of—way to Kootenai County, not

Plummer Highway District. The

actual location 0f that right-of—way

unknowable without the ﬁeld notes 0f survey referenced

18

R. (Supplemental) p. 250,

115; p.

252, $11.1.
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in the deed.

is

the

unknown and

As argued

above, the

Danforth deed did not

w

any right—of—way

to

any

entity because the

deed

itself

does not

contain a valid legal description 0f the property t0 be conveyed. Without a legally valid
description of the property to be conveyed, the Danforth deed

is

void, and

it

cannot be used as a

basis for validating public right-of—way across the Northeast Quarter of Section 34.

Finding 0f Fact #7. Road N0. 20 was included in the Kootenai County Road Book

Which depicts accepted public roads.
Exhibit

District as a

I at

page 37 0f the Clerk’s Supplemental Record was identiﬁed by the Highway

page from the Kootenai County Road Book.” That exhibit depicts a curving

passing across the north half of Section 34. However, Exhibit
if the line represents

an existing 0r a proposed road, the

I is

not dated,

line is not labeled,

reference t0 the alleged survey 0r viewer’s report from October 0f 1913.

0n Exhibit

I

was intended

to depict

Road #20,

and

Even

the inclusion of that line in the

does not validate 0r create a public road. Homestead Farms, Inc.

v.

it

line

does not indicate

it

makes n0

if the line

drawn

County Road Book

Board ofCommissioners 0f

Teton County, 141 Idaho 855, 860 (2005); Idaho Code §40-202(8). The depicted line passing

through Section 34 0n Exhibit

by the Highway

I is

also not consistent with other

District to validate

1907 road network in Section 34.20 Without dates 0r
District’s claim that

19

R. (Supplemental) p. 23.

20

R. (Supplemental) pp. 26

Road #20 was

upon

and Exhibit C-l shows a yet another

labels,

none 0f these exhibits support the

accurately depicted 0r accepted as a public road.

& 28.
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Finding 0f Fact #8. There was evidence in the minutes 0f Plummer Highway
District

from 1914 indicating Road N0. 20 was maintained by Plummer Highway

District.

The minutes referenced

in this Finding are

found

at

pages 78-81 0f the Supplemental

Record. At page 80, those minutes describe Road No. 20 as follows:

“The road way is slashed 25 feet wide and made passable
three—fourths of a mile in Section 33, T. 47. N. R. 4W, and
one bridge 24 feet long.”
Obviously

this

note makes n0 reference t0 any existing road

way in

Section 34. These

minutes are dated January 31, 1914, 7 days before the Danforth deed was executed, and clearly
indicate that

Road #20

allegedly surveyed

ﬁnding

that

did

n_0t

extend into Section 34 even 4 months after that roadway was

by W.T. Shepperd

in

Road #20 was maintained,

October 0f 2013. These minutes cannot support a

0r even existed across the Northeast Quarter of Section

34 when the Danforth deed was executed.

Finding 0f Fact #9.
roads for the

The

On April 16,

1914, an approved plat 0f survey 0f proposed

Plummer Highway District included Road N0.

“plat 0f survey 0f proposed roads” referenced in this

Agency Record.” The

20.

ﬁnding

is

L of the

surveyor’s certiﬁcate 0n that document describes the plat as a

representation of the survey of center lines 0f a system 0f proposed roads

July,

Exhibit

August and September 0f 1913. Exhibit L does

n_ot

depict

made

in

May, June,

what W.T. Shepperd allegedly

surveyed between October 11 and 14, 1913 as referenced in the Danforth deed. The line passing
through Section 34 as depicted 0n Exhibit

L

is

not labeled and could be different from the road

mR(&m%mmmup2&EﬂﬂﬁmemuomaﬁmmmdmmmMMﬂmAgmwmwm.
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allegedly surveyed

by W.T. Shepperd

in

October of 1913. There

because Sheppard’s ﬁeld notes from October 0f 1913 d0 not
law, the inclusion of a line through Section 34

on Exhibit

no way

is

exist.

to

know

for certain

Nevertheless, under Idaho

L did not create

a public road 0r right-

of—way, or constitute a legal determination 0f a public highway 0r right-of—way. Idaho Code §40202(8).

Finding 0f Fact #10. In 1915, the Department of Interior approved Road N0. 20 as a

road allowed in restricted Indian lands. There are now two maps in the record

showing Road N0. 20 as a public road Within the Coeur d’Alene Indian Reservation.

The two maps referenced

by the Highway
Exhibit

L

ﬁnding are Exhibit C-122 and Exhibit

initial

L both

validation hearing in February 0f 2016.

considered

A note 0n

document was approved by the Assistant Secretary 0f the Department 0f

On comparison,

Interior.

0f the

District as part

indicates that

in this

the

two

exhibits

show signiﬁcant

differences in the lines

drawn

through Section 34. Exhibit C-l shows a road running generally east and west intersected by a

second road turning north along the north/south midline 0f Section 34. Exhibit

L shows

a

completely different alignment of the east-west road passing through the north half of Section 34

and omits completely the intersecting road turning north. Exhibit
and the

line

on Exhibit C—l

is

“public” road. Finally, there

Road #20

22

Highway

is

simply n0

District

way t0 know

by W.T. Shepperd

in

if either

show Road #20

as a

0f these inconsistent maps show

October 0f 1913. Despite these signiﬁcant

concluded the two exhibits show the same existing, public road.

R. (Supplemental), p. 28.
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Finding 0f Fact #11. There are

Road N0. 20 extending

now two

sets 0f aerial

maps from the

1930’s

show

across the Northwest Quarter and the Northeast Quarter 0f

Section 34.

Finding No. 11 appears to refer to Exhibits

N and N—l

included in the

Agency Record of

the initial validation hearing in February of 2016,23 and the photographs attached t0 Exhibit 8 0f

Exhibit

is

O in the Amended Agency Record (Remand Hearing)?“

difﬁcult to discern anything from Exhibits

N and N1.

There

is

Because 0f the poor
certainly

support the

Highway District Finding #1 1.25 The

attached t0 Exhibit 8 0f Exhibit

District

N and N—l

R. (Supplemental), pp. 43
R. (Supplemental), pp 213
R. p. 54

25

at the

& 44.
& 214.

Worley Highway District
Appellants’ Brief

Richel
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Court also agreed that the photographs

midline 0f that Section just as

Those photos do not show any road across the Northeast Quarter 0f Section

24

Road #20

O only show Sunny Slopes Road running across the Northwest

Quarter 0f Section 34 and then turning north

23

it

n0 competent

evidence t0 support the Commissioners’ assumption that those photos show the
referenced in the Danforth Deed. The District Court agreed that Exhibits

quality,

v.
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34.

it

does today.

Finding 0f Fact #12. There are

now two Metsker maps

in the record that identify

Road N0. 20 as a road within Section 34 consistent with the Plummet Highway
District Road maps and the Kootenai County Road Book map. One was from 1939
and the other was from 1959.
This ﬁnding refers to a 1959 Metsker

Jeanne Buell,“ and a 1939 Metsker

Map

Map

submitted

at the initial validation

submitted by the Richel Trust at the

hearing

by

Remand Hearing.”

A side-by—side comparison clearly shows that these Metsker maps are not consistent in their
depiction of roads across Section 34:

1939 Metsker

Map

1959 Metsker

The depictions on these Metsker maps
referenced in the

25
27

Highway

District’s

are also not consistent with the other

ﬁnding No.

12:

R. (Supplemental), p. 50.
R. (Supplemental), pp. 140

&

141
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documents

Kootenai County Road Book

It is

28

Plummer Highway

District 19 14

map 29

simply inaccurate to claim that any of these various depictions “identify Road 20”

across the Northeast Quarter 0f Section 34 consistent With the right-of—way Danforth attempted

to

convey in 1914. These various documents are not consistent with each other and

impossible t0

know

if

any are consistent with the missing Danforth survey notes. There

evidence t0 support ﬁnding No. 12 because there

m

location of Road

Warren Shepperd

in

it is

is

no evidence

is

n0

in the record establishing the

#20 across the Northeast Quarter of Section 34

as allegedly surveyed

by

October of 1913.

Despite these inconsistencies, the

Highway District

disregarded the best evidence offered

on the existence of a road across the Northeast Quarter 0f Section

34.

Don Richel was

and grew up 0n the Richel family homestead in the Northwest Quarter 0f Section 34. Mr.
Richel testiﬁed from his ﬁrst-hand knowledge

28
29

that,

R. (Supplemental), p. 37.

Amended Agency Record (Remand Hearing),

Worley Highway District
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during his lifetime, there has never been a

road across the Northeast Quarter 0f Section 34 connecting Sunny Slopes Road t0 Heyburn State

Park.”

Finding 0f Fact #14.

No road

surface exists today in the Southeast Quarter 0f

Section 34.

The reference

t0 “Southeast Quarter” in this

ﬁnding appears

t0

be a typo and

read Northeast Quarter 0f Section 34. With that correction, this ﬁnding

is

accurate.

it

should

No

road

surface exists today across the Richel Trust property in the Northeast Quarter 0f Section 34.

Finding of Fact #16.

Road N0. 20
It is

Section 34.

had occurred.

have been n0 formal abandonment proceedings for Road #20 in

the extent a physical

Section 34, there

abandoned and

evidence was presented that a formal abandonment 0f

in Section 34

true that there

To

N0

is

roadway ever existed across the Northeast Quarter 0f

substantial evidence in the record t0 support a

obliterated.

Don Richel

testiﬁed that in

all

ﬁnding

that the

roadway was

of his time living and farming on the

Richel family property, he never encountered any evidence that a roadway had passed through
the Northeast Quarter of Section 34.31

Finding 0f Fact #17. Road N0. 20

is

the only public access t0 real property

owned by

Jeanne Buell in the Northeast Quarter 0f Section 34.
This ﬁnding presumes that

subsequently abandoned.

validly created, previously built, and not

None 0f these presumptions

conveyed by Danforth. There

is

are valid.

Road #20 was never

legally

not sufﬁcient competent evidence to support a ﬁnding that the

30

R. (Supplemental), p. 267, L. 2 —p. 27

31

R. (Supplemental), p. 272, L. 8 —p. 27
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road was ever constructed. Even

if a

that road

road was built

at

some time

was abandoned and

after

obliterated

1914 and before 1941

by the time Don Richel was

01d enough t0 recognize a road 0n his family’s property. Because ﬁnding #17 involves the
creation and apparent

abandonment of the right-of—way

in question,

it is

not entitled to the

deferential standard of review reserved for evaluations of the public interest.

Finding of Fact #18. Based on the evidence received by the Board and the oral
testimony given at the public hearing, the public interest
0f Road N0. 20 in both quarters 0f Section 34.

It is in

is

served by the validation

the public interest not t0

landlock parcels by abandonment of public right 0f way.

Although

this

ﬁnding appears

stated interest 0f the public

to deal with a determination

0f the public

— not t0 landlock parcels by abandonment 0f public

interest, the

right

0f way —

has no relevance to this case. This case does not involve a petition to abandon an established
public right—of—way. Instead, the

presumably deeded by Danforth

Highway District was asked t0

to

validate a right-of—way

Kootenai County in 1914. However, because of the loss of

the surveyor’s ﬁeld notes, the Danforth deed did not

convey any

interest in the land to

County, and the Highway District cannot validate a right-of—way that does not
interest” determination required

by LC. 40-203A(3)

public right—of—way t0 be validated.

Worley Highway District
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is

exist.

Kootenai

The “public

unnecessary When, as here, there

is

no

In addition t0 these Findings 0f Fact, the

Which

Highway District

entered Conclusion 0f Law #4

states:

The evidence presented supports

4.

way in
a.

b.

validation of Road N0. 20 as a right of

the Northeast Quarter 0f Section 34 based 0n:

Plummer Highway District Records;
the Release 0f Damages and Deed of Right

0f Way executed by George

and Zannia Danforth;
a series 0f maps ranging from 1903 t0 2005 showing

Road N0. 20

in

the Northeast Quarter of Section 34;
a plat 0f Plummer

showing the

Highway District roads including Road N0.

initial point,

and

20,

turning points, and terminus point 0f Road

N0. 20; and
aerial

photographs showing a well-worn path consistent with the road

survey line from the

Plummer Highway District road maps.”

This Conclusion of Law highlights the fact that the

improper extrinsic evidence in an effort

t0

Highway District relied upon

compensate for the surveyor’s ﬁeld notes missing

from the Danforth deed. Idaho law only permits the use of extrinsic evidence
legal description in a

deed when the extrinsic evidence

None of the documents

cited in Conclusion 0f Law

is

speciﬁcally referenced in the deed.

#4 are referenced

Without the ﬁeld notes presumably prepared by Warren Sheppard
Danforth deed
validated

32

a nullity, and without the Danforth deed there

by the Worley Highway

The

203A

is

District

allows a

Highway

it

October of 19 1 3, the

n0 public right-of—way

District t0 validate public right-of—way
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t0

be

of Section 34.

a question of ﬁrst impression Whether Idaho

R. (Supplemental), p. 460.

Richel

is

in

in the Danforth deed.

District across the Northeast Quarter

Court considered

t0 determine a

from a deed

Code 40-

that lacks a

sufﬁcient legal description to convey any interest in the land.”

The

District

Court found the

Danforth deed does not contain a sufﬁcient description and would be insufﬁcient t0 transfer
if

it

title

were executed today, but continued, “However, the court evaluates the sufﬁciency of the

deed

at the

time of the grant, and the evidence in the record strongly infers that the viewer’s

report and survey notes

at the

accompanied the deed and sufﬁciently identiﬁed the property conveyed

time the deed was executed.”

34

After citing the Idaho statute of frauds, I.C. §9-503, and this Court’s recent decision in

The David and Marvel Benton Trust

v.

Dorothy B. McCarty, 161 Idaho 145 (2016), the

District

Court noted that the validation statute expressly contemplates situations where, “through
omission 0r defect, doubt exists as to the legal establishment 0r evidence 0f establishment of a

highway 0r public right-of—way.” LC. §40-203A(1).35 The

District

Court also noted the statute

allows validation where, “the location 0f the highway 0r public right-of—way cannot be
accurately determined due t0

loss 0r destruction

0f the original survey.

.

.” I.C.

§40-

203A(1)(b). The District Court agreed that the validation statute can only be used t0 validate
existing public right—of—way

On that basis,

and does not allow for the creation of new public

33

34
35
LA)

6

established and

district

may evaluate whether a highway 0r public right-of—way

may remove any remaining

doubt surrounding

R. p. 58.
Id.

R. p. 60.
Id, citing

Galvin

v.

Canyon County Highway District N0.

Worley Highway District
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mechanism, “wherein a highway

was previously

rights.
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4,

134 Idaho 576, 579 (2000).

its

establishment.

Such

is

the very circumstance before the Court in this judicial review.”37 In s0 doing,

it

appears

the District Court confused the conditions t0 initiate a validation petition as a basis t0 grant a

validation petition. LC. Section 40-203A(1) allows any resident 0r property holder to

m

public proceedings to validate a highway or public right-of—way if any of the following
conditions exist:

If, through omission or defect, doubt exists as to the
(a)
legal establishment or evidence of establishment of a highway
or public right—of—way;
If the location of the highway or public right—of—way
(b)
cannot be accurately determined due to numerous alterations
of the highway or public right—of—way, a defective survey of
the highway, public right—of—way or adjacent property, or
loss or destruction of the original survey of the highways or
public rights—of—way; or
If the highway or public right—of—way as traveled and
(c)
used does not generally conform to the location of a highway
or‘
public right—of—way' described. on the official highway
system map or in the public records.

The
petition.

statute

As

ﬁnding as

to

does not declare these conditions to also be reasons to approve a validation

the District Court observed,

whether the validation

is

“The

statute requires the

commissioners t0 make a

in the public interest but is otherwise silent as to

additional substantive ﬁndings required in order t0 validate a public road.”

any

38

The court simply concluded:
“After reviewing the evidence and considering the issue of public right of

way

creation anew. the Court afﬁrms the District’s conclusion that the evidence

presented supports validation of Road No. 20 as a public right of in the Northeast

Quarter 0f Section 34.”

37

R.pp.

39

60&61.

38Rnp59
39

R.p. 61
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The

District

Court did not

the Danforth deed at the time

the

Highway

District.

it

was executed, but

District

have existed

by

v.

at the

In

it

Ray

rej ected

The

trial

1914) to ﬁll in the gaps caused

Court obviously adopted that position.

for the proposition suggested

by the Idaho Supreme

by the Highway

Court.

land sale contract was sufﬁcient t0 satisfy the statute 0f frauds in the absence

0f a legal description 0f the subj ect property.

The

District

7,

buyer (Ray) ﬁled

suit

When the

seller (Frasure) refused to close the

seeking damages and speciﬁc performance 0f the contract.

court ordered Frasure to perform the contract and Frasure appealed claiming the lack of

a complete legal description

made

the contract unenforceable.

the U.S. Bankruptcy Court’s decision in In re Miller

v.

On appeal, Ray relied heavily 0n

Provident Bank, et

al.,

260 B.R. 158

(Bankr.D.Idaho 2001). In response, the Idaho Supreme Court noted:

The bankruptcy court

in that case relied

132, 844 P.2d 1382 (Ct.App.1992),

When

it

upon Haney

stated that a

"

v.

Molko, 123 Idaho

'sufﬁcient' property

description need only designate the land t0 be conveyed With reasonable certainty,
since the purpose 0f a deed description
furnish the

means 0f identiﬁcation." In

Worley Highway District
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may

Frasure, 146 Idaho 625 (2009), the Idaho Supreme Court considered Whether a

street address in a

transaction, the

for

Highway District relied upon the Idaho

time the Danforth Deed was granted (Feb.

has been

v.

was argued below by counsel

claimed the Haney decision allowed the District t0 consider evidence that

However, the Haney decision does not stand
and

decision t0 evaluate the sufﬁciency of

Malko, 123 Idaho 132, 844 P.2d 1382 (1992). The

the omission 0f the surveyor’s ﬁeld notes.

District

its

that position

In support 0f that position, the

Court of Appeals decision in Haney

Highway

any authority for

cite

is

v.

Page
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not to identify the land, but merely t0

re Miller,

26

260 B.R.

at

163 (quoting Haney,

123 Idaho

at 136,

844 P.2d

at 1386).

The court deciding In re Miller did not have

the beneﬁt of this Court's opinion in Lexington Heights wherein

adherence t0 the rule expressed in Allen. Additionally,
the language

from Haney

real property

with "reasonable certainty." Instead,

at

what property the

reiterated our

Court has not adopted

stating that a property description

description designate "exactly"

Garner, 139 Idaho

this

we

need only designate

we have required that a property
seller is

conveying t0 the buyer.

we do

435-36, 80 P.3d at 1036-37. Accordingly,

not View In

re Miller as persuasive authority.

Ray

v.

Frasure, 146 Idaho at 629, 630.

The Idaho Supreme Court’s

rejection 0f Haney

v.

Molko was subsequently followed by

the U.S. Bankruptcy Court for the District 0f Idaho in In re McMurdz'e,

448 B.R. 826

(Bkrtcy.D.Idah0 2010).
In addition t0 the legal deﬁciencies in the

practical

Highway District’s

position, there are obvious

problems With a rule that allows the sufﬁciency of a property description t0 be

determined

at the

time the deed was executed instead of When

judicial validation. First, such a rule invites parol evidence

in the gaps.

Obviously the passage 0f time — in

interpretation of old

presented for agency 0r

and requires extrinsic evidence

this case

over 100 years

— makes

documents more difﬁcult and prone

to error. If the

sufﬁciency of a

description in a deed can be inferred based

deed was executed,

it is

Why

stop there?

0n

extrinsic evidence that existed

Would the

rule also allow the existence

t0 ﬁll

the correct

around the time the
0f a

lost or

destroyed conveyance document to be inferred from contemporaneous circumstances? Lastly,
the validation statute should not be interpreted t0 create an exception t0 over a century of Idaho

precedent. If Jeanne Buell 0r the

Worley Highway

District

had ﬁled a

civil action against the

Richel Trust asking the District Court to declare their rights under the Danforth deed, there

Worley Highway District
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is

no

doubt the Danforth deed would be declared invalid and unenforceable under the case law cited
above.

Idaho Code §40-203A should be interpreted and applied consistent with the wellestablished rule against using extrinsic evidence t0 supply details and information not found or

referenced in a conveyance document.

Idaho Code 40-203A, as interpreted and applied below, allows an unconstitutional

3.

taking 0f private property for a public purpose without just compensation.

The

5th

Amendment t0

the U.S. Constitution prohibits the taking 0f private property for

public use Without just compensation. Article

I,

Section 14 of the Idaho Constitution allows the

taking of private property for public use, but not until just compensation, as determined

is

by law,

paid.

The standard of review on a

constitutional question

was summarized

in

Moon

v.

North

Idaho Farmers Association, 140 Idaho 536, 96 P.3d 637 (2004):

The

constitutionality

exercises free review. State

Fremont—Madison

Irr.

of a

v.

Dist.

statute is a question

of law over which

this

Court

Cobb, 132 Idaho 195, 197, 969 P.2d 244, 246 (1998);
and Mitigation Group v. Idaho Ground Water

Appropriators, Ina, 129 Idaho 454, 926 P.2d 1301 (1996). The party challenging a

on constitutional grounds bears the burden of establishing that the statute is
overcome a strong presumption 0f validity." Olsen v.
J.A. Freeman Ca, 117 Idaho 706, 709, 791 P.2d 1285, 1288 (1990). Courts are
obligated to seek an interpretation of a statute that upholds its constitutionality.
State v. Newman, 108 Idaho 5, 13, 696 P.2d 856, 864 (1985). The judicial power t0
declare legislative action invalid upon constitutional grounds is t0 be exercised only
in clear cases. State ex rel. Brassey v. Hanson, 81 Idaho 403, 406, 342 P.2d 706,
709 (1959).
statute

unconstitutional and "must

Moon, 140 Idaho

at 540.

Worley Highway District
Appellants’ Brief

Richel

v.

Page

-

28

Article

Section 14 0f the Idaho Constitution does not allow a person t0

I,

condemn a

right-of—way across another’s property t0 provide access t0 a private residence. Cohen

125 Idaho 82, 867 P.2d 956 (1993);

Had Jeanne

Backman

v.

v.

Larson,

Lawrence, 147 Idaho 390, 210 P.3d 75 (2009).

Buell brought an action for private condemnation to secure a right-of—way across the

Richel Trust property for access t0 her private property, the effort would have certainly failed.

And yet,
Highway

based 0n the District Court’s interpretation of the validation
District

statute, the

Worley

can essentially condemn a public right-of—way for Jeanne Buell Without any

compensation t0 the Richel Trust for the taking.

If the validation statute allows

an invalid and

unenforceable deed t0 be the basis for establishing a public right-of—way over private property

without just compensation, the statute imposes an unconstitutional taking.

Of course,

it is

not necessary t0

ﬁnd the

statute unconstitutional. This

previously declared the statutory validation process cannot be used to create

way Where none

statute

v.

that a right-of—way exists although there is

Canyon Highway District N0.

does not Violate the Constitution

if the

4,

some doubt about

Highway District must make

Idaho 145 (2016) and the other cases cited above.

Before the Highway District can determine the
the Richel Trust property,

it

must ﬁrst determine the

40-203A(1)(a) a validation petition

Worley Highway District
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may be

ﬁled
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its

current

134 Idaho 576. 570 (2000). The validation

compliance With the ruling in The David and Marvel Benton Trust

I.C.

new public

currently exists. “In order t0 validate a public right-of—way under §40-203A, the

Board must ﬁrst ﬁnd
status.” Galvin

Court has

m

v.

that initial

Dorothy

B.

ﬁnding

McCarty, 161

0f a public right—of—way across

legal existence of that right-of—way.

if

in

Under

“doubt exists as t0 the legal establishment

or evidence of establishment 0f a

highway or public right-of—way;” but

that statutory provision

should not be interpreted t0 give the Highway District the authority t0 disregard clear Idaho case

law regarding the enforcement 0f deeds under the
decision t0 validate

Road 20

statute

0f frauds. The Highway District’s

across the Northeast Quarter 0f Section 34 and the District Court’s

afﬁrmation of that decision were contrary to Idaho law and should be reversed. However,
legislature intended the validation statute to allow

parts

from other documents, the

down 0n that basis. The

statute allows

dead deeds

to

if the

be reanimated with pieces and

an unconstitutional taking and should be struck

legislature cannot annul Article

I,

Section 14

by

legislative enactment.

The Potlatch Lumber C0.

v.

Peterson, 12 Idaho 769, 788, 88 P. 426, 432 (1906), Fayette Lakes

Water and Sewer District

v.

Hays, 103 Idaho 717, 719, 653 P.2d 438, 440 (1982).

Appellants are entitled t0 an award 0f attorney fees 0n appeal.

4.

Petitioners request an

award 0f their costs and reasonable attorney fees 0n appeal

pursuant to Idaho Code §12-1 17. The Worley
in fact or

As

law when

it

was contrary t0

and not reasonably supported by the record

detail

District

commissioners

why the Danforth Deed is

after

clear Idaho case

in this case.

remand by

v.
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law and statutory provisions,

During the second hearing before the

the District Court, the appellants explained in

invalid under Idaho law, and

Worley Highway District
Appellants’ Brief

Richel

acted Without a reasonable basis

validated a public right—of—way across the Northeast Quarter of Section 34.

detailed above, that decision

Highway

Highway District

why the Highway District could

not rely on extrinsic evidence t0 compensate for the defect in the Danforth Deed.“ The

Highway

and forced the petitioners

District disregarded that information

to pursue this appeal.

CONCLUSION
Idaho law in

be used to create a

this

matter

new public

Danforth deed suffers from a

The

is clear.

validation process set forth in I.C.

right-of—way where one does not already exist.

fatal defect

— the

it is

Worley Highway District

defect in the Danforth

The record

is

Deed unless

clear that the

clear that the

impossible t0 determine the location of

the right-of—way that Mr. and Mrs. Danforth intended t0

also clear that the

It is

lack 0f the surveyor’s ﬁeld notes that are

referenced in that deed. Without those ﬁeld notes,

is

§40-203A cannot

is

convey

t0

Kootenai County. Idaho law

not allowed t0 use extrinsic evidence to cure the

the extrinsic evidence

Highway District resorted

to

is

speciﬁcally referenced in the deed.

improper extrinsic evidence in an

attempt to determine the location 0f Road #20 across the Northeast Quarter 0f Section 34. The
District entered

numerous ﬁndings of fact and conclusions of law based on

extrinsic evidence

and used

that invalid evidence t0

m

that

improper

a public right-of—way across the

Richel Trust property where no such right-of—way existed t0 be validated.

Because the Highway

District

made

its

decision based on invalid evidence and against

the clear provisions of Idaho law, this Court should reverse that decision

attorney fees to the petitioners.

40

R. (Supplemental), p. 290, L. 9

— p. 292,

Worley Highway District
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and award costs and

Respectfully submitted this 13th day of May, 2019.

SCOTT L. POORMAN, P.C.
/s/ Scott L.

Poorman

Scott L. Poorman, attorney for appellants
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