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I.
STATEMENT OF THE CASE

A.

Nature of Case.

This is a medical malpractice action. This case involves the treatment and care provided
by nursing staff and third-party providers at Respondent North Idaho Day Surgery, LLC d/b/a
Northwest Specialty Hospital (hereinafter "Northwest") following an uneventful cervical spine
surgery performed by Co-Respondent Jeffrey McDonald, M.D. (hereinafter "McDonald"). Claims
follow Northwest's treatment, care, and consultation with on-call, third-party providers regarding
patient, Margaret Fisk (hereinafter "Mrs. Fisk" or collectively with her husband David Fisk as "the
Fisks"). The underlying condition was a rare, unforeseeable blood clot that formed in Mrs. Fisk's
mesenteric vascular system. This clot occluded vessels feeding oxygen to Mrs. Fisk's bowels,
rapidly causing bowel tissue death. While the damage to Mrs. Fisk's bowels was fast-acting and
traumatic, the progression of the symptoms evidenced much more slowly. Nurses at Northwest
called and advised Mrs. Fisk's on-call nurse practitioner of these symptoms and followed her
orders as to the care they should provide to Mrs. Fisk. 1 In the early morning of March 12, 2015,
physicians arrived, and evaluated Mrs. Fisk. Emergent surgery was performed, which resulted in
loss of a significant portion of her bowel.
This appeal arises out of the district court's dismissal of the Fisks' medical malpractice
claims following Northwest's Motion for Summary Judgment, and a subsequent denial of the
Fisks' Motion for Reconsideration. These Motions, and the district court's decisions on both,
revolve around the inadmissibility of the Fisks' expert declarations. Notably, these declarations
relied almost exclusively on generalized state regulations, CMS and other federal guidelines, and

1

Significantly, the on-call nurse practitioner, Jessica Scholtz, is a third-party to this action.
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American Nurses Association Guidelines (hereinafter "ANA Guidelines") which were used to
bootstrap their opinions on the community standard of health care practice as to Mrs. Fisk's nursing
care in Post Falls, Idaho during March of 2015. 2 See R.1829-1886 (Memo. Dec. and Or. Grant.
Hosp 's Mot. for S.J.) and R. 2171-2192 3 (Memorandum Decision and Order: Denying Plaintiffs'
Motions for Reconsideration.). It is undisputed that the Fisks' primary standard of health care

experts did not attempt to consult any local health care provider until after final judgment. Except
for citation to general regulations, the Fisks failed to provide any other basis for knowledge of the
applicable community standard of health care practice. On reconsideration, the district court
determined that the Fisks had failed to demonstrate good cause to foundation their experts with
actual knowledge of the local standard of health care practice. Moreover, the district court also
found the Fisks' late attempts to explain, learn, and set forth specific facts supporting knowledge
of the community standard of health care practice remained insufficient.
A review of this matter in its entirety shows that the district court properly acted within the
bounds of its discretion. Specifically, the district court addressed the key evidentiary issues
associated with expert foundation. In doing so, the district court set forth in detail the evidence
presented, applicable law, and lengthy reasoning for the decisions it made in this matter. This
process was done over the course of many months, and after reviewing numerous filings by all
parties. The district court properly considered proposed evidence both at summary judgment and

2 It was

generally agreed by the parties, or at least undisputed on the record, that the community of Post Falls,
Idaho encompasses the area generally served by Kootenai Health.
3

It appears that both the Record on appeal and Transcript on appeal were each placed in separate single
volumes (Volume I for each). Therefore, citation to volume number, per I.AR. 35(e) has been omitted from this
Brief. Further, as the Record does not contain line numbers, Northwest cites to the relevant page numbers and, where
applicable, a pinpoint citation to the paragraph or other reference point.
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on reconsideration. As a result, this Court should affirm the district court's use of its discretion on
these evidentiary issues.

B.

Relevant Course of Proceedings.
The procedural history in this case is important as it demonstrates adequate notice to the

Fisks of, as well as opportunities to correct evidentiary deficiencies with respect to, the
requirements ofldaho Code§§ 6-1012-1014. The Fisks filed their Complaint on March 1, 2017.
The Complaint asserted that the care and treatment provided by Northwest (through its officers,
directors, employees, and agents) and by McDonald failed to meet the standard of health care
practice. R. 22-24 (Comp/. at ,r,r 43, 47). Northwest answered on March 27, 2017. R. 57-63.
Following a scheduling conference, the district court issued its Scheduling Order, Notice

of Trial Setting and Initial Pretrial Order (hereinafter "Scheduling Order"). R. 124-130. With
respect to the disclosure of expert opinions, the district court ordered that:
Not later than two hundred thirty-eight (23 8) days (34 weeks) before
trial, plaintiff(s) shall disclose all experts to be called at trial. Not
later than one hundred seventy-nine (179) days (26 weeks) before
trial, Defendant(s) shall disclose all experts to be called at trial.
Such disclosure shall consist of at least the information required to
be disclosed pursuant to 1.R.C.P. 26 (b)(4)(A)(i). Notice of
Compliance of all disclosures shall be filed with the Clerk of Court.
R. 127. It was further ordered that no party could rely on the pretrial deadlines, including expert

disclosure deadlines, as a reason for failing to respond to discovery, or timely supplement
discovery responses. R. 129.
Despite the Scheduling Order, and in response to Northwest's First Set of Interrogatories
requesting disclosure of the Fisks' retained experts, the Fisks objected under attorney workproduct grounds and advised that their experts would be disclosed in accordance with the Court's
expert disclosure deadlines.

R. 1769-1770, R. 1775.

On December 26, 2017, by separate

interrogatory, Northwest expressly requested the foundation for the Fisks' standard of care
RESPONDENT'S BRIEF 3

opinions pursuant to I.C. §§ 6-1012-1013 and I.R.E. 702, 703, and 705.

Thus, included

identification of all familiarizing medical providers used to learn the community standard of health
care practice. R. 1781-1782. Again, the Fisks declined to respond and cited the court-ordered
deadlines for expert disclosures. R. 1786.
In discovery, depositions were taken by the Fisks (see Depo Notices at R. 131-138); these
included Northwest staff nursing members: Pamela Carpenter, RN, Colleen Miller, RN, Robin
Hetzler, RN (R. 363-374); third-party Jessica Sholtz, NP (R. 381-384); Co-Respondent McDonald
(R. 399); and Co-Defendant John Pennings, M.D. who performed Mrs. Fisk's emergent surgery
on March 12, 2015 (R. 359-362). Following his deposition, by stipulation, Dr. Pennings was
dismissed from this matter on January 26, 2018. (R. 469-472).
The Fisks served expert disclosures on January 16, 2018. R. 443-445 (Not. ofCompliance).
As to standard of care, the Fisks disclosed near-exclusive reliance on general Idaho Code and
IDAP A regulations, federal CMS guidelines and Joint Commission standards, general ANA
Guidelines, Northwest policies and procedures, and a review of the above-referenced depositions.
See e.g. R. 747-759 (Pl. Expert Disc/. for V. Kubiak). Absent from these disclosures were any

standards or guidelines setting forth a cognizant standard of health care practice or concrete
guidance for the treatment of Mrs. Fisk. R. 722-842 (Pl. Expert Disc/., passim). Notwithstanding
Northwest's prior interrogatories, the Fisks provided no foundational basis for any expert to testify
to the applicable standard of health care practice in the Post Falls area in March of 2015. Id.
On March 14, 2018, Northwest timely filed its Expert Witness Disclosure. R. 499-654.
On March 16, 2018, McDonald's expert disclosure was served on the parties. R. 655-656. (Not.
of Compliance). On April 3, 2018, Northwest filed a Motion to Strike Plaintiffs' Expert Witness

Disclosure and Exclude Plaintiffs' Experts. (hereinafter "Mot. to Strike") R. 687-689. This Motion
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was based on the Fisks' refusal to disclose any foundation for knowledge of the community
standard of health care practice for Post Falls, Idaho during the relevant time, and their singular
reliance on general practice statutes, regulations, and national guidelines. R. 690-717 (Memo. In
Supp. Mot. To Strike). Northwest filed a Motion for Summary Judgment based on the absence of

admissible evidence regarding the community standard of health care practice or any breach
thereof. R. 843-845; R. 846-862. Northwest also submitted affidavits from a local neurosurgeon,
Dr. Larson, as well as Northwest's Chief Nursing Officer, Denise Fowler, RN. R. 863-880; R.
889-1380. Incorporated into Ms. Fowler's Affidavit was Northwest's entire medical record for
Mrs. Fisk. R. 898-1380. On April 23, 2018, McDonald also filed a Motion for Summary
Judgment. R. 1452-1454.
In response to Northwest's Motions to Strike and for Summary Judgment, the Fisks filed
declarations that matched their expert disclosures with near exclusive reliance on national and
statewide standards. See e.g. R. 1694-1706 (Deel. V. Kubiak); R. 1619-1658 (Deel. S. Nebeker).
At the hearing on these motions, the district court expressed reservations that the Fisks' expert
declarations lacked proper foundation and noted that the Fisks had not requested an extension for
further discovery under I.R.C.P. 56(d). Tr. 24:3-24. At no time prior to or even under questioning
by the district court, did the Fisks indicate that they required additional discovery to foundation
their experts.
On March 31, 2018 the district court issued a detailed Memorandum Decision and Order
Granting Summary Judgment in favor of Northwest and McDonald. R. 1826-1886. The decision
was more than 60 pages. While the district court found that the requirements ofl.C. § 6-1013 (and
§ 6-1014) did not apply to expert disclosures and that exclusion of the Fisks' experts as a discovery
sanction was unwarranted, the court found that the Fisks were still required to submit admissible
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declarations in opposition to summary judgment. As such, the district court exercised its discretion
on the evidentiary issue.

In doing so, the district court found that conclusory reliance on

depositions, ANA Guidelines, broad state practice standards, and federal CMS and/or Joint
Commission standards, without providing any foundation for how they supplant the community
standard of health care practice, did not constitute admissible evidence on the applicable standard
of care. R. 1860-1869. As part of this analysis, the district court addressed each of the regulations
asserted by the Fisks' experts and found they did not relate to the administration of patient care.
Id. On June 7, 2018, final judgment was entered in favor of Northwest. R. 1894-1896

On June 21, 2018, the Fisks filed a motion for reconsideration, attaching a second set of
declarations from the Fisks' experts. R. 1924-1990. Significantly, these declarations simply
reiterated the same arguments that broad state, federal and national practice guidelines should
replace the local standard of health care practice. See R. 1931-1935. Only their nurse practitioner
expert, Suzanne Nebeker, alleged that she consulted with local nurse practitioners4 to confirm her
standard of care opinions as to third-party nurse practitioner Sholtz (hereinafter "NP Sholtz"). 5 Id.;
also R. 1950-1951. Significantly, none of the Fisks' experts consulted with a local registered nurse

regarding post-surgical care for a patient such as Mrs. Fisk at Northwest or in the local community
of Post Falls during the relevant timeframe. See e.g. R. 1954-1956 (2nd Deel. V. Kubiak). The
Fisks also filed a motion to amend their Complaint to assert a vicarious liability claim against
McDonald, as to NP Sholtz.

4

Nurse practitioners are distinct from other nurses and are a separate class of medical provider I.C. §6-1012.
Specifically, those licensed as advanced practitioners have independent practice without any need for doctor's orders.
5

Again, NP Sholtz is a third-party.
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On November 13, 2018, the district court issued a memorandum decision and order which
denied the Fisks' motions for reconsideration and motion to amend. R. 2171-2192. In doing so,
the district court noted that the Fisks' Motion for Reconsideration was filed after Final Judgment,
and that the motion should therefore be treated as a motion to amend judgment under I.R.C.P. 59
or seeking relief from judgment pursuant to I.R.C.P. 60. R. 2183-2184. The district court ruled
that the Fisks had failed to demonstrate good cause or show a timely effort in familiarizing their
experts. R. 2186-2187. In addition, the district court carefully reviewed the new declarations and
found they failed to present cognizable, concrete standards set forth in either state or federal
regulations, ANA Guidelines, or any depositions which could provide foundation for knowledge
of the local standard of care with respect to Mrs. Fisk. Id.

The district court also found that

Suzanne Nebeker failed to disclose specific facts regarding her alleged conversations with local
health care providers, instead making references to the same general practice regulations and
guidelines that the district court previously found insufficient. Id. As part of its review, the district
court further found that the new declarations from the Fisks' remaining experts were similarly
devoid of any familiarizing sources to support standard of care opinions. Id. The district court
therefore concluded that, even if good cause existed for the late disclosure of foundation for their
experts' opinions, the Fisks had nonetheless failed to provide adequate foundation.
Final Amended Judgment was entered on December 3, 2018. R. 2193-2197. The Fisks'
appeal followed. R. 2198-2207.

C.

Concise Statement of Facts.
Northwest is a specialty surgical acute care hospital located in Post Falls, Idaho. R.58,

,r

Ill. Northwest assisted in the spinal fusion surgery performed by McDonald and provided the
subsequent nursing care and treatment postoperatively. See R.898-1380. Northwest maintains that
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its care of Mrs. Fisk met the applicable community standard of health care practice as it existed in
Post Falls, Idaho in March of 2015. See generally R.889-893; R. 863-869.
On March 10, 2015, the health care treatment at issue commenced upon Mrs. Fisk's
admission to Northwest. R. 19; 898. Mrs. Fisk was admitted by McDonald for elective cervical
spinal fusion surgery. R. 866-867; 969-967. Mrs. Fisk's surgical and immediate post-operative
course were uncomplicated. R. 866-867. On March 11, 2015, between 12:45 p.m. and 3:15 p.m.,
as Mrs. Fisk was being prepared for discharge, she began complaining of abdominal cramping. R.
866; 1123. Significantly, Mrs. Fisk told the Northwest nurses that she had previously experienced
similar "gas pain" and spent this period of time on and off the commode. R. 226; 866; 1123; 1369.
At 1:05 p.m., for treatment of potential constipation, Mrs. Fisk was administered a Dulcolax
suppository. R. 867. Around 3:00 p. m., Mrs. Fisk vomited (emesis). Id. The nursing staff
contacted NP Sholtz to report this event and Mrs. Fisk's constipation. Id. NP Sholtz is a nurse
practitioner who worked with McDonald, assisted with the surgery, and assumed responsibility as
the on-call provider for Mrs. Fisks' post-operation care. R. 1632, ,r 12.
At 3:00 p.m., NP Sholtz also ordered the nursing staff to administer 25 mg of Phenergan
for nausea and to hold Mrs. Fisk's discharge. Id.; 1002; 1123. From 3:30 p.m., and for the next
several hours, the nursing staff monitored and assessed Mrs. Fisk, including but not limited to, for
gastrointestinal distress and moderate pain. R. 867. Over these hours, the nursing staff made
several telephone calls to NP Sholtz and obtained orders. Id.; 1002-1003; 1123. Thereafter, on or
around 8:50 p.m., the nursing staff called NP Sholtz twice concerned as to Mrs. Fisk's status. R.
1123. Since one of Mrs. Fisk's intravenous lines was not working, NP Sholtz ordered the line be
replaced, and, then to administer Phenergan and Zofran. These medications were to address the
continued nausea and vomiting. R. 1003; 1123.
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Around 2:40 a.m. the nursing staff again called NP Sholtz concerned about Mrs. Fisk's
continued nausea, coffee-ground emesis, and now severe pain. R. 1123; 1009; 1359-1360. Nursing
staff questioned the reactivation of a previously known peptic ulcer for Mrs. Fisk. R. 1123. At this
telephone call, NP Sholtz ordered prophylactic therapy for a possible ulcer (IV Protonix) and
ordered the nurse to notify the on-call intensivist in order to obtain a critical care consultation as
soon as possible. R. 1123; 1003; 1009. At about 2:48 a.m., nursing staff contacted the established
on-call intensivist and the call was answered by his physician assistant.

Shortly thereafter,

Northwest nurses received a call from the on-call intensivist, Dr. Foster. Id. Dr. Foster
recommended immediate transfer to Kootenai Health for a higher level of care, along with a
gastroenterologist consult and endoscopy. Id. The nursing staff then called NP Sholtz and advised
of Dr. Foster's immediate transfer recommendation. R. 1124. NP Sholtz ordered the nurse on
duty not to transfer Mrs. Fisk, but to keep preparing Mrs. Fisk for a "scope" (endoscopy) and
gastroenterologist consultation later that day. Id.; 1003. NP Sholtz also ordered lab tests, CBC
(complete blood count) and BMP (basic metabolic panel). Id.

Later in the morning, the nursing

staff tried more testing. R. 1124.
Around 6:49 a.m., NP Sholtz arrived on the floor and coordinated a gastroenterologist
consult with Dr. Pennings ("Pennings"). Id. Their assessment found Mrs. Fisk awake and alert,
her abdomen was firm, distended, and with no bowel sounds present. R. 1124. Mrs. Fisk was in
extreme pain, with fluctuating blood pressure readings. Id. Pennings noted Mrs. Fisk's unusual
hemodynamic presentation, and therefore prior to any surgical procedure ordered abdominal CT
imaging. R. 1010.
Mrs. Fisk was prepped and transferred to the operating room to allow the placement of
resuscitative lines to include an arterial line. Id. After an evaluation in the operating room and
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placement of the necessary vascular line, Mrs. Fisk was moved to the radiology area for a noncontrast CT scan. R. 1017. After this imaging, she underwent an open abdominal surgery. Id. At
that time, Pennings determined that Mrs. Fisk suffered an acute arterial thrombosis (blood clot) in
the superior mesenteric artery (artery that supplied blood/oxygen to the bowels). R. 1017; 1039.
Following surgery, Mrs. Fisk was in critical condition, and was transferred to Kootenai
Health. R. 1018. It was later found that Mrs. Fisk's blood showed a heterozygous state (genetic
condition) for Factor V Leiden deficiency, a rare and previously undiagnosed hypercoagulability
condition. Id.
The ordered care and interventions of NP Sholtz and Northwest's nursing staff did not and
could not solve Mrs. Fisk's underlying problem. In short, this was a blood clot that occluded the
superior mesenteric artery which caused ischemia and attendant necrosis to a significant portion
of her bowels. R. 868.

,r 18.

Significantly, the resultant damage to Mrs. Fisks' small and large

bowel occurred at or around 12:45 p.m. on March 11, 2015, contemporaneous with the first
abdominal cramping and constipation symptoms Mrs. Fisk experienced. Id., ,r 20; see also R. 886887 (excerpts Depo. J. Pennings). Mrs. Fisk had no known predictive risk factors, and there was
no known foreseeable reason that this occlusion would manifest post-operatively. Id. Shortly after
the time Mrs. Fisk's condition manifested, around 12:45 p.m. on March 11, 2015, the loss of Mrs.
Fisk's bowel was certain even if surgical intervention had occurred. R. 869, if25.
This loss of blood supply to Mrs. Fisk's bowels could not have been prevented, is rare, and
causes significant damage. R. 867; R. 886. There has been no dispute among experts that Mrs.
Fisk's bowel loss was inevitable based upon the loss of blood supply, although there is
disagreement as to the extent of bowel loss. R. 869, if25 (Aff. J. Larson); R.1681,
Uyeda).
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,r 9 (Deel.

R.

II.
ADDITIONAL ISSUES ON APPEAL

1.

Whether the Fisks waived their arguments that Northwest did not meet its initial
burden on summary judgment by failing to appeal or argue the primary basis for
the district court's decision.

2.

Whether the Fisks waived their appeal of the district court's denial of the Fisks'
Motion for Reconsideration by failing to appeal or argue the alternate basis for the
district court's decision.

III.
ARGUMENT

A.

Standard of Review.
On appeal from the grant of a motion for summary judgment, this Court utilizes the same

standard of review used by the district court originally ruling on the motion. Arregui v. GallegosMain, 153 Idaho 801, 804, 291 P.3d 1000, 1003 (2012) (internal citations omitted). Summary

judgment is appropriate "if the pleadings, depositions, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law." I.R.C.P. 56(c); id. When considering whether
the evidence shows a genuine issue of material fact, the trial court must liberally construe the facts,
and draw all reasonable inferences in favor of the nonmoving party. Id.
Essential to this case, the Fisks failed to address the threshold inquiry as to the admissibility
of expert testimony offered at summary judgment. The decision to admit or not admit expert
affidavits, at the summary judgment stage, is within the sound discretion of the court. Hall v.
Rocky Mountain Emergency Physicians, LLC, 155 Idaho 322, 325-26, 312 P .3d 313, 316-17 (Idaho

2013), reh'g denied (Nov. 19, 2013). Notably, the liberal construction and reasonable inference
standards typically associated with summary judgment proceedings do not apply when
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determining the admissibility of expert testimony. Id. As such, the review herein is under an
abuse of discretion standard, which requires a three-part inquiry: (1) whether the lower court
rightly perceived the issue as one of discretion; (2) whether the court acted within the boundaries
of such discretion and consistent with any legal standards applicable to specific choices; and (3)
whether the court reached its decision by an exercise of reason. Suhadolnik v. Pressman, 151 Idaho
110,114,254 P.3d 11, 15 (2011). The reviewing court will not disturb a district court's evidentiary
ruling unless there is a clear abuse of discretion. Id.
This Court reviews a trial court's decision to grant or deny a motion for reconsideration
under an abuse of discretion standard. 6 Arregui, 153 Idaho at 808, 291 P.3d at 1007. The same
three-part review of the court's decision applies. Id.; Suhadolnik, supra. As set forth throughout
this Brief, the district court acted within its discretion and reached its decision by an exercise of
reason.

B.

Northwest Met Its Initial Burden on Summary Judgment.
Northwest met its initial burden in two separate ways: (1) showed an absence of admissible

evidence by the Fisks and (2) it submitted its own admissible affidavits.

6 While the Court has at times applied abuse of discretion standards to reconsideration of a summary judgment
motion, since Fragnella, the Idaho Supreme Court has typically applied a summary judgment standard to
reconsideration of an interlocutory order granting summary judgment. Compare Fragnella, v. Petrovich, 153 Idaho
266, 276,281 P.3d 103, 113 (2012)(summary judgment standard applies to a motion for reconsideration of an order
granting summary judgment), with Puckett v. Verska, 144 Idaho 161, 166, 158 P.3d 937, 942 (2007) (the decision to
grant or deny a request for reconsideration of an order granting summary judgment generally rests in the sound
discretion of the court). However, because the district court's orders for both summary judgment and reconsideration
were based on the threshold question of admissibility of the Fisks' experts, the abuse of discretion standard should
apply to both orders.
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1.

Northwest Showed an Absence of Admissible Evidence.

As an initial matter, summary judgment may be proven by affirmative evidence or by
showing that "an adverse party cannot produce admissible evidence to support the fact." I.R.C.P.
56(c)(l).
This Court and the Idaho Court of Appeals have repeatedly cited with approval the decision
of the United States Supreme Court in Celotex Corp. v. Catrett for the proposition that a moving
party's burden on summary judgment may be satisfied by demonstrating the "absence of a genuine
issue of material fact."

This is done without submitting expert affidavits, but rather by

demonstrating an absence of evidence supporting an essential element of the plaintiffs claim. See

Bromley v. Garey, 132 Idaho 807, 810, 979 P.2d 1165, 1168 (1999) (citing Celotex Corp. v.
Catrett, 477 U.S. 317, 106 S. Ct. 2548, 91 L. Ed.2d 265 (1986)); see also Jenkins v. Boise Cascade
Corp., 141 Idaho 233, 234, 108 P.3d 380, 386 (2005). In such circumstances, the "absence of a
genuine issue of fact with regard to an essential element of plaintiffs claim renders any other
potential issues of fact irrelevant." Id. Once the absence of evidence on an element has been shown,
the burden shifts to the plaintiff to establish a genuine issue of material fact. Id.
This Court's holding in Chandler v. Hayden shows that no expert affidavit or affirmative
proof is required by I.R.C.P. 56 to shift the burden to the non-moving party on summary judgment.
147 Idaho 765, 770-71, 215 P.3d 485, 490-91 (2009). In Chandler, the Court recognized that
"where the nonmoving party bears the burden of proof on the issue at trial, the moving party is not
required to negate the nonmoving party's claim." Chandler, 147 Idaho at 771, 215 P.3d at 492
(discussing Celotex, 477 U.S. at 322-23). In doing so, the Chandler court further recognized that
the "language and reasoning of Celotex has been adopted by the appellate courts of Idaho." Id. at
n.2 (citations omitted).
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Similarly, the Idaho Court of Appeals has repeatedly indicated that affirmative proof is not
required for moving parties at summary judgment. Rather, an absence of evidence may be shown
"by a review of all the nonmoving party's evidence and the contention that such proof of an
essential element is lacking." Antim v. Fred Meyer Stores, Inc., 150 Idaho 774,776,251 P.3d 602,
604 (Idaho Ct. App. 2011); Peterson v. Shore, 146 Idaho 476, 478, 197 P.3d 789, 791 (Idaho Ct.
App. 2008); Dunnick v. Elder, 126 Idaho 308, 311, 882 P.2d 475, 478 n.1 (Idaho App. 1994);
Heath v. Honker's Mini-Mart, 134 Idaho 711, 712, 8 P.3d 1254, 1255 (Idaho Ct. App. 2000).

Thus, in this matter, the district court properly determined that Northwest met its burden
by showing an absence of evidence by the Fisks. R. 1874. This approach complies with the plain
wording of I.R.C.P. 56(c)(2)(B). This rule expressly allows a summary judgment motion to be
supported by a demonstration that the "cited [discovery] materials do not establish the ... presence
of a genuine dispute, or that an adverse party cannot produce admissible evidence to support the
fact." I.R.C.P. 56(c)(2)(B) (emphasis added). Based on a plain reading of this rule and supporting

precedent, Northwest was not required to file expert affidavits demonstrating compliance with the
applicable standard of health care practice.
Additionally, the Fisks waived their ability to appeal Northwest's initial burden on
summary judgment by failing to address this basis for the district court's decision. This Court has
repeatedly held that issues not properly raised at the trial court and not listed as issues on appeal
will not be reviewed. Foster v. Traul, 141 Idaho 890, 893, 120 P.3d 278, 281 (2005) (citing Sun
Valley Shopping Ctr. v. ldaho Power, 119 Idaho 87, 93,803 P.2d 993,999 (1991)). In this matter,

the Fisks failed to appeal the district court's decision that Northwest had met its burden, by
demonstrating the absence of admissible evidence from the non-moving party as to standard of
health care practice. R. 1840 (citing Dunnick, supra).
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2.

In the Alternative, Northwest Met Any Initial Burden with the Affidavits of
Denise Fowler, R.N. and Jeffrey Larson, M.D.

For the sake of argurn,ent, even if sufficiency, as distinguished from admissibility, was a
proper basis for the district court to disregard Northwest's expert affidavits, the district court did
not abuse its discretion because Northwest's expert affidavits complied with this Court's decision
in Foster, and dicta cited by the Fisks from Mattox v. Life Care Centers of Am., Inc., and

Suhadolnikv. Pressman,.1 See Foster, 141 Idaho at 893, 120 P.3d at 281; Mattox, 157 Idaho 468,
472,337 P.3d 627,631 (2014); and Suhadolnik, 151 Idaho 110,115,254 P.3d 11, 16 N. 4 (2011).
Pursuant to this Court's holding in Foster, at summary judgment, to shift the burden to the
non-moving party, a moving party only needs to set forth admissible evidence demonstrating the
absence of material fact as to community standard of health care practice. Foster, 141 Idaho at
893, 120 P.3d at 281; see also Suhadolnik, 151 Idaho at 116,254 P.3d atl7 n.4 (noting that the
defendant met its initial summary judgment burden by testifying he was familiar with the local
standard of care, noting the standard of care at issue, and that he did not breach it); Mattox, 157
Idaho at 472, 337 P.3d at 631 n.l (affidavit in support of summary judgment must contain
admissible evidence and at a minimum identify the standard(s) of care at issue).
In Suhadolnik, the Court addressed similar arguments regarding conclusory affidavits,

albeit the plaintiffs in that case had not preserved the issue for appeal. Suhadolnik, 151 Idaho at
115, 254 P.3d at 16 n.4. That Court noted that the defendant doctor's affidavit adequately
demonstrated knowledge of the applicable standard of health care practice, adequately described
the standard of care at issue, and asserted compliance. Id. While details of the affidavit were never

7

The Fisks have not argued against the admissibility ofNorthwest's expert affidavits under I.R.C.P. 56(c)(4).
This Court has held that parties must first challenge, or a district court must address, the threshold question of the
admissibility of expert affidavits under I.R.C.P. 56 in order to properly challenge such affidavits submitted to support
or oppose summary judgment. Rhodehouse v. Stutts, 125 Idaho 208,213,868 P.2d 1224, 1229 (1994). In the absence
of an objection as to admissibility under I.R.C.P. 56, a district court may properly consider even bare statements
contained within an expert affidavit. Id. (citing Clarke v. Prenger, 114 Idaho 766, 760 P.2d 1182 (1988)).
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addressed by the Suhadolnik Court, the defendant doctor in that matter had testified by deposition
generally addressing standard of care requirements such as taking proper patient histories, keeping
current on medical literature and FDA advisories, and adequately informing patients of the risks
of surgery. Id.
In this matter, the Affidavits of Denise Fowler and Jeffrey Larson comply with this
guidance from the Court in that both affiants set forth the entirety of Mrs. Fisk's care by including
(or referencing) the entire medical record, identifying and describing which standards of care were
at issue, and asserting compliance with those standards. R. 892, ,r 11. Specifically, in addition to
providing the entire medical record on which her opinions were based, Ms. Fowler testified that
the nursing staff for Northwest met the applicable standard of care for treatment interventions and
care, by timely and properly evaluating and assessing Mrs. Fisk, contacting Northwest's charge
nurse, timely contacting and consulting multiple times with NP Sholtz who was responsible for
and directed Mrs. Fisk's care, properly documenting and recording orders, following the orders of
NP Sholtz, and further consulting with a critical care consultant and relaying to NP Sholtz the
recommendation to transfer decision. R. 892-893 at ,r,r11-13, 15; see also R. 865-866 at ,r,r10-11.
(Alf. J. Larson).

Dr. Larson further outlined treatment, nurses contacting NP Sholtz, and nursing

staffs compliance with NP Sholtz' orders. R. 866-867, ,r 14. Similarly, Dr. Larson opined that
Northwest's nursing staff properly treated Mrs. Fisk's initial gastrointestinal complaints,
appropriately contacted NP Sholtz when Mrs. Fisk developed nausea, and that Northwest's nursing
staff continued to assess Mrs. Fisk's symptoms, and repeatedly report all of this information to NP
Sholtz. R. 868, ,r,r 19-20.
These Affidavits of Ms. Fowler and Dr. Larson properly identified and described the
relevant standards of health care practice based on the issues raised in the Fisks' Complaint,
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specifically whether the nursing staff at Northwest properly treated and documented Mrs. Fisk's
worsening symptoms, properly contacted and communicated with NP Sholtz regarding their
serious concerns, and properly followed orders from NP Sholtz. Based on an analysis of the
medical records in this matter, Ms. Fowler and Dr. Larson both opined that the applicable standards
of health care practice were met by Northwest's nurses. Northwest's experts did properly identify
the applicable standards of health care practice at issue and did address their opinions to those
standards at issue. Accordingly, Northwest properly shifted the burden to the Fisks.
3.

Increasing Defendants' Burden Runs Contrary to the Purposes of Summary
Judgment as well as the Relative Burdens at Trial.

In arguing the sufficiency of Northwest's affidavits on summary judgment, the Fisks make
references to the Suhadolnik ruling. The Fisks seem to suggest that a defendant health care
provider must provide testimony in order to foundation a plaintiffs own out-of-area experts.
Appellants Brie/at p. 36 (with improper citation to Suhadolnik, 151 Idaho at 117-118, 254 P.3d at

18-19). As will be addressed below, the Fisks' reliance on the quoted language from Suhadolnik
is misplaced. As is exemplified in that case, plaintiffs and defendants generally have differing
opinions as to the prevailing standard of health care practice.
The Fisks argue it is a "grotesque inequity" to require them to comply with I.R.C.P. 56 and
I.C. §6-1013. However, this Court has long held that the same standards for admissibility of
evidence at trial apply to affidavits submitted at summary judgment. Pearson v. Parsons, 114
Idaho 334, 341, 757 P.2d 197, 204 (1988). As is well recognized, defendants are not under any
burden to present evidence at trial unless and until plaintiffs first meet their initial burden to
establish the essential elements of their prima facia case. From the moment of filing their
Complaint, through discovery, expert disclosures, on summary judgment and ultimately at trial,
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the Fisks have the burden to present admissible evidence on the applicable local standard of health
care practice allegedly not met by Northwest.
The Fisks' err in their reliance on Suhadolnik. Specifically, the Fisks appear to argue that
a moving party must clearly articulate the applicable local standard of health care practice for the
particular time, place, patient specialty, and circumstances at issue in order to meet the
foundational requirements of LC. § 6-1013. Appellant's Brief at p. 36 (improper citation to
Suhadolnik, 151 Idaho at 117-118, 254 P.3d at 18-19). Suhadolnik's quoted language, however,

sets forth when it is acceptable for a plaintiff's out-of-area expert to rely upon a defendant health
care provider's testimony to demonstrate foundational knowledge of the local standard of health
care practice. Id. It does not set a minimum requirement for defendants on summary judgment.
In Suhadolnik, the defendant had generally described the applicable standard of health care
practice in issue as taking histories, keeping apprised of medical literature, and warning of
potential risks of surgery. Id., 151 Idaho at 115, 254 P.3d at 16. In that case, the crux of the
plaintiff's expert's standard of care opinion at issue was whether the d~fendant took proper
precautions regarding plaintiff's prior use of the drug Flomax. Id. The defendant was unaware of
any applicable local standard of health care practice regarding precautions for prior use of Flomax.
Therefore, the defendant's testimony could not be utilized to foundation the plaintiff's expert
opinions as to the local standard of health care practice regarding Flomax precautions. Id.
Similarly, in this matter, Northwest's experts testified that they performed proper
assessments, provided proper treatment interventions and care, properly communicated with NP
Sholtz, and followed her orders for Mrs. Fisk's care. See A.ff. D. Fowler and A.ff. J Larson supra.
In contrast, the Fisks' primary nursing experts relied nearly exclusively on written general practice
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standards set forth in state regulations and statutes, and national guidelines.

8

In this regard, the

standards of care set forth by the Fisks varies significantly from those standards set forth by
Northwest's experts.
This result is consistent with Idaho's applicable statutes and the underlying policies. It was
the express intention of the legislature to curtail increasing liability insurance costs and make Idaho
an attractive location for medical providers by imposing a stricter burden of proof on plaintiffs.

Jones v. Crawforth, 147 Idaho 11, 16, 205 P.3d 660, 665 (2009) (citing 1976 Idaho Sess. Laws
Ch. 277, § 1, p. 951 ). Easing a plaintiffs burden to establish the local standard of health care
practice or, as the Fisks argue, increasing defendant health care provider burdens, is counter to the
plain legislative intent. The Fisks' burden in this matter is precisely what the Idaho Legislature
envisioned in passing I.C. §§ 6-1012, 1013.

4.

The Fisks Failed to Seek Additional Discovery or a Ruling that Local Standard
of Health Care Practice was Indeterminable.

In response to summary judgment, both I.R.C.P. 56(d) and LC. § 6-1012 provide avenues
for a plaintiff to seek relief in establishing a breach of the local standard of health care practice.
Specifically, the Fisks failed to request additional time for discovery under I.R.C.P. 56(d) prior to,
or during the summary judgment hearing, despite the district court's prompting. Tr. p. 24, L. 3.
While counsel for the Fisks paid "lip service" to the difficulties that plaintiffs may encounter in
obtaining information from local providers regarding the standard of care, at hearing on both
summary judgment and reconsideration, it was made clear that no effort had been made to obtain
the necessary information. 9 Tr. p. 52, L. 2-8, p. 179, L. 7-9. Contrary to the Fisks' assertions, the

8

The insufficiency of reliance on these general standards will be addressed below. While the Fisks' experts
cited to numerous provisions, no regulation, statute, or guideline has been introduced on record that provides any
concrete guidance as to the provision of care.
9
The Fisks argue for the first time on appeal, without evidence, that the standard of care was indeterminable.
Appellant Brief, at 19. This argument was not raised below by the Fisks. Further, the Fisks did not submit any
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district court carefully considered these matters and correctly granted summary judgment based
on the record before it. Compare Appellant Brief at 40.
As set forth throughout the record, the Fisks' expert disclosures made clear their intention
to rely solely on state regulations and national guidelines without any reference to, or foundation
for, knowledge of the applicable community standard of health care practice. Northwest met its
burden on summary judgment by properly pointing to the absence of admissible evidence of record
as to the applicable local standard of health care practice.

Northwest went a step further,

demonstrating compliance with the local standard of health care practice through its own experts.
The burden properly shifted to the Fisks to provide admissible evidence to oppose summary
judgment.

C.

Standards for Admissibility of Medical Expert Testimony.
In order to withstand a motion for summary judgment in a medical malpractice case such

as this, a plaintiff must establish, through competent, admissible expert medical testimony that
"there has been a negligent failure to meet the applicable standard of health care practice in the
community." Anderson v. Hollingsworth, 136 Idaho 800, 803, 41 P.3d 228, 231 (2001) (citing
Idaho Code§ 6-1012). The Idaho legislature has codified the elements that a plaintiff must meet
in order to prove a case of medical malpractice. Northwest is a specialty surgical hospital, and as
such, Idaho Code§§ 6-1012 and 6-1013 apply to a claim for medical malpractice. Specifically,
Idaho Code § 6-1012 requires, as an essential element of a plaintiffs case, that he or she
affirmatively prove the following:
In any ... action for damages due to injury to ... any person, brought
against any physician and surgeon or other provider of health care,
including, without limitation, any ... hospital or nursing home ...
supporting evidence. While the Fisks argue this permits their expert to rely on national standards, the appropriate
avenue under LC.§ 6-1012 is to resort to similar communities in Idaho, a step which the Fisks failed to take.
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on account of the provision of or failure to provide health care or on
account of any matter incidental or related thereto, ... plaintiff must,
as an essential part of his or her case in chief, affirmatively prove
by direct expert testimony and by a preponderance of all the
competent evidence, that such defendant then and there negligently
failed to meet the applicable standard ofhealth care practice of the
community in which such care allegedly was or should have been
provided, as such standard existed at the time and place of the
alleged negligence of such physician and surgeon, hospital or other
such health care provider and as such standard then and there
existed with respect to the class of health care provider that such
defendant then and there belonged to and in which capacity he, she
or it was functioning.

Id. (2006) ( emphasis added).
"Community" is further defined as "that geographical area ordinarily served by the licensed
general hospital at or nearest to which such care was or allegedly should have been provided." Id.
In this matter, the applicable local standard of health care practice is judged by the geographical
location of Post Falls, Idaho, which is ordinarily served by Kootenai Health (formerly Kootenai
Medical Center) in Coeur d'Alene, Idaho.
The foregoing requirements must also be read in conjunction with Idaho Code§ 6-1013,
which provides the means through which a party must prove the essential elements of the medical
malpractice claim. § 6-1013 requires the following:
The applicable standard of practice and such a defendant's failure to
meet said standard must be established in such a case by such a
plaintiff by testimony of one (I) or more knowledgeable, competent
expert witnesses, and such expert testimony may only be admitted
in evidence if the foundation therefor is first laid, establishing (a)
that such an opinion is actually held by the expert witness, (b) that
the said opinion can be testified to with reasonable medical
certainty, and (c) that such expert witness possesses professional
knowledge and expertise coupled with the actual knowledge of the
applicable said community standard to which his or her expert
testimony is addressed ...
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Idaho Code § 6-1013 (emphasis added). See also Dulaney v. St. Alphonsus Regional Medical

Center, 137 Idaho 160, 163, 45 P3.d 816, 819 (2002). Furthermore, I.R.C.P. 56(c)(4) requires
that:
An affidavit used to support or oppose a motion must be made on
personal knowledge, set out facts that would be admissible in
evidence, and show that the affiant or declarant is competent to
testify on the matters stated.
As a prerequisite to admitting his or her opinion, an expert must set forth specific facts
demonstrating familiarity with the applicable standard of health care practice for the particular
class of health care provider taking into account areas of specialization, during the relevant time,
and explain how that familiarity was obtained. Suhadolnik, 151 Idaho at 116, 254 P.3d at 17;

Dulaney, 137 Idaho at 164, 45 P.3d at 820. Significantly, this same burden applies to provide
adequate foundation for any health care professional who allegedly consulted with the testifying
expert. See Dulaney, 137 Idaho at 166, 45 P.3d at 822. Setting forth specific facts demonstrating
that an expert from a different locale has the requisite knowledge is critical to surviving a motion
for summary judgment. Id.
1.

Foundation Required for Out-of-Area Experts.

Idaho case law sets forth methods by which an out-of-area expert can gam actual
knowledge of the applicable standard of health care. Grover v. Smith, 137 Idaho 247, at 250-51,
1108-09. Actual knowledge can be obtained by (1) consulting a local provider or specialist about
the local standard of health care for the specific health care profession, or, (2) confirming with that
local provider that a state or national standard has supplanted the local standard of care, coupled
with knowledge of the state or national standard. While 'consultation' may be achieved by review
of a local provider's deposition, depositions are "at the outer bounds of adequate foundational
evidence[.]" Suhadolnik v. Pressman, 151 Idaho 110, 118,254 P.3d 11, 19 (2011).
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The necessary consequence of the foregoing is that a mere assertion that the community
standard of care has been replaced by a n_ational standard of care or statewide standard of care is
insufficient to lay the foundation for the admission of an expert's opinion. See e.g. Morrison v. St.

Luke's Regional Medical Center, Ltd., 160 Idaho 599,605,377 P.3d 1062, 1068 (2016); Pearson
114 Idaho 334, 757 P.2d 197 (expert affidavit insufficient where only offering knowledge of
statewide standard of care); Strode v. Lenzi, 116 Idaho 214, 775 P.2d 106 (1989) (out of state
expert not competent where relying on national standard of care).
When an out-of-area expert familiarizes himself or herself with the local standard of care
by consulting a local provider, the affidavit must set out specific facts that aptly demonstrate the
consulted professional's actual knowledge of the local standard of health care practice, during the
applicable time period in question, the circumstances at issue, the patient for which care was
provided, and for the defendant's class of health care provider. Suhadolnik, 151 Idaho at 116,254
P.3d at 17.
In Dulaney, this Court discussed in detail the requirements to lay adequate foundation for
the admissibility of expert testimony under Idaho Code § 6-1013. In that case, the malpractice
action was brought against an emergency room physician who practiced in Boise. The plaintiff's
expert was not a Boise emergency room physician but attempted to become familiar with the local
standard of care for emergency room physicians during the relevant time period. He consulted with
a Boise physician who practiced internal medicine at the Boise V.A. hospital. However, this Court
held that the expert's affidavit did not meet the foundational requirements for expert testimony in
a medical malpractice case because the affidavit did not show that the consulting physician was
familiar with the local standard of health care practice for the defendant's practice, an emergency
room physician. The consulting physician was board-certified to practice emergency medicine,
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but there was no showing in the affidavit that he had ever worked in an emergency room in Boise,
let alone during the relevant time period. This Court noted:
It may certainly be possible that while practicing internal medicine
in Boise, [the consulting physician] became familiar with the local
standard of care for emergency room physicians. There are no facts
in the record so showing, however. Likewise, it may be that with
respect to the care at issue in this case, the local standard for a
physician practicing internal medicine is the same as that for a
physician practicing emergency room medicine. Again, however,
there are no facts in the record so showing.

Dulaney, 137 Idaho 166-67, 45 P.3d at 822-823; see also Hall, 155 Idaho at 327,312 p.3d at 318.
In Dulaney, this Court also upheld that district court's ruling that an out-of-state professor,
who stated that he trained orthopedic physicians practicing in Boise, was insufficient to lay
foundation that he had knowledge of the applicable standard of health care practice. Dulaney, 137
Idaho at 169, 45 P.3d at 825. In so holding, this Court noted:
The professor stated that he had trained orthopedic physicians that
presently practice in Boise, but he did not state whether they were
practicing in Boise in 1994. He stated that he has maintained
personal and professional relationships with physicians in Boise, but
he did not state whether he did so during 1994. He likewise did not
state that he had ever discussed with these orthopedic physicians the
standard of care for an orthopedic physician practicing in Boise in
1994. He stated that he had taught and lectured in Boise, but did not
state when he did so. Dr. Stump's affidavit does not allege any
specific facts showing that the anonymous professor was familiar
with the standard of care for orthopedic surgeons in Boise in August
1994. The professor's conclusory statement that he was familiar with
the standard of care in Boise in 1994 is simply not sufficient.

Id.
This Court has made it very clear that conclusory statements, by an out-of-area expert,
alleging familiarity with the applicable standard of health care practice without setting forth
specific facts supporting those statements, fails to lay the required foundation for admission of
such testimony. Id.
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2.

Regulations.

This Court has carefully distinguished minimum standards for fitness to hold a license and
state provisions which may simply provide grounds for discipline. Hall v. Rocky Mountain

Emergency Physicians, LLC, 155 Idaho 322,329, 312 P.3d 313,320 (2013) (holding that statutes
or regulations which provide grounds for which a provider may be disciplined do not establish
statewide standards of care).
This distinction is consistent with this Court's prior decisions that concepts such as res ipsa
loquitur and negligence per se are unavailable methods of proof in a medical malpractice case. See

e.g. Schmechel v. Dille, 148 Idaho 176, 184, 219 P .3d 1193, 1199 (2009) ("[T]o allow plaintiffs in
medical malpractice suits to establish that a provider has breached the standard of care indirectly
by reliance on a rule or regulation flies in the face of the legislature's intent that plaintiffs prove
that a provider breached the standard of care through direct testimony.") Permitting out of area
experts to establish standard of care solely by reference to rules or regulations would have the
practical impact of avoiding the statute that controls these matters.
Not every federal or state regulatory scheme can supplant a local standard of care. See

McDaniel v. Inland N. W Renal Care Group-Idaho, LLC, 144 Idaho 219, 223 159 P.3d 856, 860
(Idaho 2007). Rather, this only occurs when an out-of-area expert can point to a specific licensing
provision, setting a minimum standard of care. Id.; Hayward v. Jack's Pharmacy, Inc., 141 Idaho
622, 628, 115 P.3d 713, 719 (2005) (hence the rule that in cases where state or federal laws or
regulations set forth minimum requirements for licensure of health care providers local
communities are not free to adopt lower standards)(emphasis added); Grover, 137 Idaho at 252,
46 P.3d at 1110 (taking a patient's medical history is a minimum requirement that must be met to
become a licensed dentist in Idaho).
Subject to consultation with a local provider, only those state or federal regulations which
concern the "physical administration of health care services" may supplant a local standard of care.
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See McDaniel v. Inland NW. Renal Care Group-Idaho, LLC, 144 Idaho 219,223 159 P.3d 856,
860 (Idaho 2007); applied in Navo v. Bingham Mem. Hosp., 160 Idaho 363, 372, 373 P.3d 681,
690 (2016). Such a regulation must provide actual "concrete guidance" with respect to the
activities it purports to govern and generalities requiring "compliance with the law," "effective
leadership," and that services be provided "safely" and "effectively" are insufficient. Navo, 160
Idaho at 373, 371 P.3d at 691. Again, an out-of-area expert must nevertheless rely on a health care
provider with actual knowledge of the local standard of health care practice to equate that standard
with a state or national standard. Suhadolnik, 151 Idaho at 116-17, 254 P.3d 17-18.

3.

I.C. § 6-1014 and Federal Medicare/Medicaid Regulations.

Idaho's legislature has placed a prohibition on the use of certain criteria, guidelines, and
standards to establish the community standard of care as follows:
In determining whether a health care practitioner has met a
standard ofcare under this chapter or under any other Idaho statute,
no criteria, guideline, standard or other metric established or
imposed by the patient protection and affordable care act (PP ACA),
P .L. 111-148 1, established or imposed by or pursuant to any other
law or regulation ofthe United States or any entity or agency thereof
and used for the purpose of determining reimbursement or a rate of
reimbursement for the care provided, or established or imposed by
another state or by a third party payor, shall be used as a basis for
establishing an applicable community standard of care. The fact that
a health care practitioner has met orfailed to meet any such criteria,
guideline, standard or other metric shall not be admissible or
considered by a finder of fact in any proceeding or other action
concerning a determination of liability ofa health care practitioner
to a patient or other party seeking damages on account of an injury
to a patient or in any proceeding or other action of a state licensing
or regulatory authority imposing professional discipline for failure
of a health care practitioner to meet the applicable standard of care.
I.C. §6-1014 (emphasis added).
I.C. §6-1014 was enacted to affirm that the standard of care in any medical malpractice
action must be proven through expert testimony in accordance with Idaho Code § 6-1013. See
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supra. Idaho has unequivocally sought to protect its small health care community from standards
set and adopted in big cities and by disparate federal agencies, insurers, and third-party payors.
The clear intent of the Idaho legislature in the foregoing enactment was to affirm the
primacy of I.C. §6-1013. Significantly, Idaho's enactment is mirrored in a U.S. statute precluding
the use of federal guidelines and standards to establish standard of care in medical malpractice
cases. This statute provides:
... the development, recognition, or implementation of any guideline
or other standard under any Federal health care provision shall not
be construed to establish the standard of care or duty of care owed
by a health care provider to a patient in any medical malpractice or
medical product liability action or claim.
42 U.S.C. 18122 (West Code Ann. 2015).
Based on I.C. § 6-1014, as well as the above-cited federal statute, it is expressly asserted
that the standard of health care practice cannot be established solely by reference to federal
regulations.

4.

Northwest's Policies.

The Fisks also argue, without authority, that internal hospital policies alone should set the
standard of health care practice. 10 Notwithstanding the fact that the subject policies cannot take
into consideration the actual patient, the circumstances, the signs and symptoms, or the provider,
the law fails to support the Fisks' argument.
Basic principles of tort law preclude such reliance on Northwest's policies absent
something more. See 57A Am. Jur.2d Negligence §701 ("[company policy] does not set standard
of conduct establishing what law requires of a reasonable person under the circumstances"). "The

10

Policies may be explicative of the local standard of care under certain conditions and vis-a-vis proper
foundation provided by familiarizing source. See supra.
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standard of conduct which the community demands must be an external and objective one, rather
than the individual judgment, good or bad, of the particular actor." W. Page Keeton et al., Prosser
& Keeton on the Law of Torts §32, at 173-74 & n.3 (5 th Ed. 1984) (citing The Germanic, 196 U.S.
5 89, 25 S. Ct. 317, 49 L. Ed 610 ( 1905)); see also id. §3 2, at 174 n.2 ("The standard of care exacted
by the law is an external and objective one and the law does not permit the defendant to make the
determination ... ") (quoting Fancher v. Southwest Mo. Truck Ctr., Inc., 618 S.W.2d 271,274 (Mo.
Ct. App. 1981)); cf Ware v. State, 441 N.E.2d 20, 21 n.l (Ind. Ct. App. 1982), reh 'g denied ("An
objective standard of conduct is external, formulated with reference to community values. A
subjective standard, by contrast, refers to the judgment or perceptions of the particular actor.")
There is no cited authority supporting the Fisks' argument. Extending the law in this
fashion may have consequences which are not fully considered or briefed herein.

5.

Summation.

To be clear, this Court has never held that an out-of-area expert can acquire actual
knowledge of the applicable local standard of care solely by studying federal and state regulations
or statutes, or internal policies and procedures, and simply equating them with the local standard.
In every case, the out-of-area expert has consulted a local specialist with actual knowledge of the
applicable standard of health care practice, or reviewed depositions concretely equating the local
standard with a national or state standard. Grover, 137 Idaho at 251-252, 46 P.3d 1109-10
(foundation shown by familiarity with Idaho licensing requirements and consulting three local
specialists); Mattox, 157 Idaho at 477-78, 337 P.3d at 636-37 (out of area expert consulted with
four local providers in addition to review of regulations).
In this matter, it is undisputed that the Fisks and their experts made no attempts at any time
prior to final judgment to contact any local provider to determine the local standard of health care
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practice. Rather, they attempted to set forth their own opinions by reference to general state and
federal regulations and statutes, as well as reference to ANA Guidelines and Northwest's policies
and procedures. The district court correctly found that none of the cited provisions provided
concrete guidance as to the applicable standard of health care practice for Mrs. Fisk.

D.

The District Court Acted within its Discretion in Determining the Fisks' Declarations
were Inadmissible.
In this case, the district court acted within its discretion at summary judgment in

determining that the Declarations of Vernon Kubiak ("Kubiak"), Suzanne Nebeker ("Nebeker"),
Dr. Robert Uyeda ("Uyeda"), and Timothy Hawkins ("Hawkins") were inadmissible for lack of
actual knowledge of the local standard of care. R.1854-1869. In so doing, the district court applied
the standard on review set forth by this Court in Mattox v. Life Care Ctrs. Of Amer. as follows:
The guiding question is simply whether the affidavit alleges facts
which, if taken as true, show the proposed expert has actual
knowledge of the applicable standard of care. In addressing that
question, courts must look to the standard of care at issue, the
proposed expert's grounds for claiming knowledge of that standard
and determine-employing a measure of common sense- whether
those grounds would likely give rise to knowledge of that standard.
R. 1856 (quoting Mattox v. Life Care Ctrs. OfAmer., 157 Idaho at 474,337 P.3d at 633).

Uyeda.
The district court first examined the Declaration of Uyeda. In professing familiarity with
the local standard of care for nursing staff, Dr. Uyeda stated that he had consulted with the Fisks'
primary care physician, Dr. Scott Dunn. R. 1857. The district court provided "the out of area
expert must show that the local specialist interviewed has actual knowledge of the local standard
of care." R.1858 (quoting from Mattox, 157 Idaho at 476, 337 P.3d at 635 (internal citation
omitted)). Examining the prevailing legal test, the district court discussed as follows:
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While he states he made contact with Dr. Scott Dunn, Dr. Uyeda
provides no facts in his affidavit showing that Dr. Scott Dunn has
actual knowledge of the standard of care for the relevant medical
specialty (nursing care), in the relevant geographic area (Post Falls,
Idaho), and at the relevant time (March, 2015).
R. 1859.
The Court ultimately found that Dr. Uyeda's Declaration was inadmissible as to standard
of care where he had failed to familiarize himself with the local standard of care. R. 1859-1860.
While the district court did not cite to the Affidavit of Dr. Dunn in arriving at its decision, the
Affidavit of Dr. Dunn conclusively establishes that he would be unable to provide any opinion on
the local standard care for nursing staff in a Coeur d'Alene, Idaho area hospital in 2015. R. 18061815.
Dr. Uyeda also asserted familiarity with the local standard of care by reliance upon the
Declaration of Kubiak. Kubiak's Declaration relied upon a Northwest policy statement providing
that "It is the policy of the hospital to utilize the American Nurses Associations' standard of
practice based upon the nursing process." R.1861. This likewise was a general assertion and found
to be insufficient. Therefore, the district court properly exercised its discretion.
Kubiak.

The district court, comparing the facts of Perry v. Magic Valley Reg 'I Med. Ctr. to the case
at hand, noted that Kubiak expressly admitted he did not interview a local specialist to determine
if the local standard of care had been replaced by a statewide or national standard of care, nor did
he tie his review of any deposition to such a conclusion. R. 1861-1862 (relying on Perry, 134
Idaho 46, 995 P.2d 816 (2000)). The district court noted that the Fisks had failed to provide any
"case law showing that an out-of-area expert can demonstrate that the local standard of care has
been replaced with a national standard by relying on the defendant medical provider's internal
policies." R. 1863. The record, and indeed, our caselaw, is devoid of any authority allowing such
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a showing. See supra. The district court therefore acted within the bounds of discretion in finding
Kubiak's Declaration to be inadmissible.
Kubiak and Nebeker.

In this case, the depositions relied on by both Nebeker and Kubiak do not provide Plaintiffs
with foundation for knowledge of the community standard of health care practice. As an initial
matter, no testimony was ever provided to the district court for consideration, which is a general
requirement in such instances. See e.g. Suhadolnik, at 188, 19. Nebeker and Kubiak both declared
that nurse Miller, a nurse from Northwest, testified that ANA Guidelines "guide everything in
nursing[.]" See e.g.

R. 1943. at i!7(c). However, no specific ANA Guidelines were provided on

the record, which necessarily prevented the district court from determining whether they provide
a cognizable standard of health care practice which could conceivably replace a community
standard of health care practice. Further, a statement that such a resource provides guidance is not
the equivalent of stating that the ANA Guidelines replace the community standard of health care
practice.
Therefore, there is no indication the ANA Guidelines have any relationship whatsoever to
the "specific standard of care put at issue by the pleadings and appurtenant facts" in order to
provide foundation for local standard of care opinions. A passing reference to the mere existence
of guidelines does not "concern the physical administration of health care services," so as to
provide any foundational knowledge of the local standard of care. R.1865 (citing Navo v. Bingham

Mem'l Hosp., 160 Idaho 363, 372-73, 373 P.3d 681, 690-691 (2016). While the Fisks seem to
insinuate Defendant Hospital's policies give rise to a local standard of care, there is no authority
for this position. R.1863.

RESPONDENT'S BRIEF 31

The district court next turned to the Declaration of Nebeker, who stated reliance in large
part upon this state's administrative regulations. R1865. The district court therefore and rightly
examined these regulations against this Court's recent holding in Navo v. Bingham Mem. Hosp. R.
1865-1869. 11 Specifically, the district court found that while Nebeker may have established a
familiarity with statewide practice standards, she had failed to establish that this statewide standard
replaced a local standard where it did not "concern the physical administration of health care
services." R.1865 (citing Navo v. Bingham Mem. Hosp., 160 Idaho 363, 372-373, 373 P.3d 681,
690-691 (2016) (quoting Mattox, 157 Idaho at 478, 337 P3d at 637)). Further, the district court
explained as follows:
These IDAPA regulations certainly do not provide actual concrete
guidance with respect to the activities (or inactivities) that were
visited upon Fisk. The only IDAP A requirement that comes close is
280.02(e), and the statement "The advanced practice professional
nurse shall assess clients, identify problems or conditions, establish
diagnoses, develop and implement treatment plans, and evaluate
patient outcomes" provides nothing concrete as pertains to the
alleged facts of this case.
R. 1867. It should be noted that this provision only applies to Advance Practice Registered Nurses,
such as NP Sholtz, but not the nursing staff at Northwest. As a result, the district court correctly
determined that these general practice standards did not provide concrete guidance as to Mrs.
Fisk's treatment by Northwest nurses.

11

The Court in Navo v. Bingham considered whether an IDAPA provision replaced a local standard of care.
That provision required a hospital set its own policies and procedures. The Court noted that "while policies and
procedures approved by each individual hospital might themselves govern the actual administration of care, the
IDAP A requirement that policies and procedures exist is organizational in nature. Therefore ... IDAP A 16.03.14 cannot
serve to replace a local standard or care because it does not govern the actual provision of care in Idaho hospitals."
Navo, 160 Idaho at 374,373 P.3d at 692.
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Hawkins.

Turning next to Hawkins, the district court correctly found that this Court had already
determined that reliance on Joint Commission Standards "do not provide a coherent standard of
care that a hospital could look to for guidance ... " R.1869 (quoting Navo, 160 Idaho at 373, 373
P.3d at 691). As the Navo Court had already found, the Joint Commission Standards citied by
Hawkins are merely general requirements and lacking specificity, the district court therefore
properly determined Hawkins did not demonstrate his familiarity with the local standard of care.
Consequently, the district court correctly found his Declaration inadmissible on that basis alone.
Further, Mr. Hawkins' Declaration was inadmissible based upon operation ofldaho Code.
See LC. §6-1014. See Argument supra. The Fisks rely on Mattox v. Life Care Centers ofAmerica,
Inc. in support of their assertion that federal regulations, such as CMS regulations, can be used to

establish the standard of care. However, the district court in the underlying Mattox case issued its
decision on summary judgment well before the effective date of LC. §6-1014. (Motion for
Summary Judgment granted December 19, 2012). LC. §6-1014 could not be, and was not,
considered by the Mattox district court at the time of summary judgment. It was therefore not
considered by the Supreme Court on appeal. Therefore, Mattox has no bearing on the applicability
of LC. §6-1014 in this case. See Mattox v. Life Care Centers ofAmerica, Inc., 157 Idaho 468,337
P.3d 627 ([October 14] 2014); LC. §6-1014 [Added by S.L. 2014, ch. 346, § 1, eff. July 1, 2014.].
Mr. Hawkins' improper reliance on CMS standards is evident as set forth in his expert
report:
•

Northwest Specialty Hospital holds itself out to the
community as accredited by the Joint Commission. The Joint
Commission holds deeming authority for the CMS
Conditions of Participation (Medicare). Northwest Specialty
Hospital signs an annual agreement with the Medicare
program indicating that they will abide by the Joint
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Commission Standards and the CMS Conditions of
participation. Both the Joint Commission Standards and the
CMS Conditions of Participation Standards are national
standards and are to be adhered to by all hospitals receiving
Medicare funding for any of its patients.
•

... [t]hese standards promulgated by the Joint Commission
and the CMS conditions of participation are updated on an
annual basis ... Hospitals must attest to the fact that they will
implement these national standards in order to receive their
Medicare funding.

R.1664 at ,r6 (emphasis added). The opinions of Mr. Hawkins, which are based entirely upon
requirements placed on hospitals in order to obtain Medicare funding. are entirely inadmissible by
operation of I.C. §6-1014. Based on the foregoing, the court properly excluded Mr. Hawkins'
testimony.

E.

The Fisks' Motion for Reconsideration was Properly Denied.
1.

The District Court Properly Determined that the Fisks Failed to Establish
Good Cause for Their Late Attempts to Foundation Experts.

I.R.C.P. 11.2 does not preclude the use of a good cause standard when considering evidence
submitted with a motion for reconsideration. A motion for reconsideration under I.R.C.P. 1 l .2(b)
is not intended as a do-over for an unsuccessful party. Rather, the purpose of a motion for
reconsideration is to allow the trial court an opportunity to realize and correct an error of its own.
The Idaho Supreme Court has stated that "when reviewing a motion for reconsideration, the district
court" should take into account any new facts presented by the moving party bearing on the
correctness of the interlocutory order." Puckett v. Verska, 144 Idaho 161, 166, 158 P .3d 93 7 (2007)
(relying on previous I.R.C.P. 1 l(a)(2)(B)) (emphasis added) (quoting Coeur d'Alene Mining Co.

v. Fist Nat'/ Bank, 118 Idaho 812, 823, 800 P.2d 1026 (1990)). More recently, this Court has held
that a district court is only required to consider new, admissible evidence that bears on the
correctness of an interlocutory order. Shea v. Kevic Corp., 156 Idaho 540, 551, 328 P .3d 520, 531
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(2014). Thus, necessary distinction should be drawn between "new facts" and previously existing
facts coupled with no foundation for expert testimony.
In this matter, the Fisks simply sought to foundation their experts' testimony for the first
time after final judgment had been entered. Such a practice should not be encouraged, and some
justification should be required.
In light of the timing requirements and deadlines set forth in I.R.C.P. 56, a party seeking
to introduce new facts on a motion for reconsideration a final judgment must, at least, present
justification or a reasonable excuse demonstrating why the newly submitted evidence was not
available at the time of the underlying summary judgment motion. If a court requires no
justification for the delay, then a party opposing summary judgment need not comply with the
requirements of I.R.C.P. 56(b). Rule 56 dictates that "[i]f the adverse party wishes to oppose
summary judgment, the party must serve an answering brief. The answering brief and any
opposing documents must be served at least 14 days before the date of the hearing." I.R.C.P.
56(b)(2). Without such a distinction, a party opposing summary judgment would be encouraged
and incentivized to simply allow defeat at the summary judgment stage, then gather and present
evidence which the district court and opposing party have demonstrated to be lacking. If Rule 56
is to be ignored, it would allow a wait-and-see approach, which is entirely inconsistent with
I.R.C.P. 56(c-e).
On a motion for summary judgment, a nonmovant may demonstrate via affidavit or
declaration that it cannot present facts essential to justify its opposition. I.R.C.P. 56(d). In such
instances, the Court can defer considering the motion or deny it, allow additional time, or issue
any other appropriate order. Id. As observed by the district court below, the Fisks did not ask for
more time prior to the summary judgment hearing, nor at the time of hearing. R.1885 Mem.
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Decision and Ord. filed May 31, 2018, at 57. Specifically, despite the district court indicating its

concern for the foundation for their expert opinions, the Fisks nevertheless believed they had
provided sufficient information to foundation their experts. Tr. p. 204, L. 25 - p. 205, L. 2.
The Fisks did not show any justification or reasonable excuse as to why their experts were
not qualified prior to final judgment in this matter. The opinions submitted in this matter have not
changed, nor have the sources relied upon. Rather, Plaintiffs' experts simply attempted to explain
their prior opinions, or in the case of Nebeker, attempted to foundation prior opinions. Such
submissions were not newly discovered evidence, but yet another late attempt to qualify
unqualified experts. Idaho's medical malpractice statutes and I.R.C.P. 56 requires further
justification for such late attempts to properly respond to summary judgment. See e.g. Boise Mode,
L.L.C. v. Donahoe Pace & Partners, Ltd. 154, Idaho 99,105,294 P.3d 111, 1117 (2013). (district

court may consider diligence in pursing discovery at summary judgment).
It is undisputed that Idaho courts have repeatedly held that where a party does not properly

disclose their experts consistent with IRCP 26(b)(4), a court does not abuse its discretion by
excluding such expert testimony on summary judgment or at trial. Aguilar v. Coonrod, 151 Idaho
642,646,262 P.3d 671,675 (2011). Without admissible expert testimony, summary judgment is
appropriate. While the district court declined to exclude the Fisks' expert testimony as a discovery
sanction the district court should be permitted to consider whether good cause existed for the Fisks'
very late attempt at repairing foundation for their expert testimony only after final judgment had
been granted. Therefore, even if I.R.C.P. 59 does not squarely apply, the district court properly
exercised its discretion in looking for some kind of justification for the extremely late attempts to
demonstrate foundation for local standard of care opinions.
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2.

The Fisks Failed to Present Specific Facts Demonstrating Knowledge of the
Local Standard of Health Care Practice on Reconsideration.

The district court reviewed the items submitted on reconsideration. R. 2186-2187. In
doing so, the district court considered that the second set of declarations submitted by the Fisks'
experts and found them inadmissible. As set forth above, the Fisks' failure to appeal this basis for
the district court's decision is fatal to their appeal of the courts' denial of their reconsideration
motion. Where a court decision can be affirmed on two independent grounds, and the appellant
only properly raises one in the issues and arguments of their appellate briefing, this Court will not
review the alternate basis that has not been appealed. Foster v. Traut, 141 Idaho at 893, 120 P.3d
at 281; Goodman Oil Co. OfLewiston v. ldaho State Tax Comm 'n., 136 Idaho 53, 61, 28 P.3d 996,
1004 (2001). The Fisks have not appealed the district court's alternate basis for its decision,
namely whether their expert declarations were inadmissible as to standard of health care practice.
By failing to address this separate basis for the district court's decision on reconsideration, the
Fisks have waived their appeal of the district court's denial of their Motion for Reconsideration.
Further, the district court correctly determined that the declarations submitted by the Fisks
remained inadmissible and did not provide it a basis to reconsider.
It should be noted by this Court that the second declarations from the Fisks' experts failed

to present admissible evidence that would have any bearing on the correctness of the district court's
initial decision granting summary judgment. Specifically, two of the Fisks' experts, Hawkins and
Kubiak, relied on precisely the same information and asserted guidelines and policies set the
standard of health care practice. Further, while Nebeker attempted to foundation her opinions
through local providers, only one practiced in the same specialty as NP Sholtz and locale during
the relevant time. The Fisks nevertheless failed to set forth specific facts rendering her opinions
admissible as to Northwest's nursing staff.
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The following 1s an analysis of the declarations and foundation submitted on
reconsideration.
Timothy Hawkins.
Hawkins' second declaration did not present any new information which the district court
could reconsider. Specifically, Hawkins' Second Declaration attached the same report with a oneparagraph explanation for why joint commission standards should create a statewide standard of
care. R. 1972 at ,r 5. As argued above, reliance on these standards is inconsistent with this Court's
decision in Navo, as well as the plain language of IC § 6-1014. There is no reason to further
belabor the point as the Fisks provided no new information or any arguments on reconsideration
justifying the admission of Hawkins' opinions.
Vernon Kubiak.
Vernon Kubiak submitted a second declaration relying upon and attaching the same
materials and report found inadmissible at summary judgment. Kubiak did, however, attempt to
explain his reliance on vague statements in deposition testimony as to the applicability ANA
Guidelines (discussed supra).

No testimony from any deposition was provided.

No ANA

guideline setting forth a concrete, cognizable standard of care was provided. Kubiak's reliance on
Idaho statutes and regulations remained misplaced as these are only general practice guidelines
providing no concrete guidance. As evident as it was on summary judgment, Kubiak referenced
general practice standards and guidelines without providing any concrete information. Kubiak
never attempted to familiarize himself with the community standard of health care practice. The
district court correctly found that the Fisks had failed to present new evidence or any other basis
for admitting Kubiak's opinions. R. 2186.
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Susan Nebeker.

Nebeker's second declaration disclosed her attempts to familiarize herself with the local
standard of health care practice through consultation with local providers. Only one of these
providers could have provided adequate foundation as to the applicable standard of care for nurse
practitioners in the relevant specialty for the relevant time. 12
Nebeker provided little information about what was communicated with these providers.
She made general statements regarding Board of Nursing regulations, ANA guidelines, hospital
policies, and nurse practitioner certifications. R. 1950, ,r 12. There was, therefore, no way for the
district court to determine whether the nurse practitioners had actual knowledge of the local
standard of care, or adequately familiarized Nebeker as to any purported standard.

More

importantly, Nebeker never disclosed any facts supporting her actual knowledge of the local
standard of care for Northwest and its nursing staff. Nebeker spoke only with nurse practitioners.
The defects with respect to Nebeker's alleged communications with the purported familiarizing
sources (Odom, Wagner, Moore) are explained below. See R. 1950-1951.
Susan K. Odom ("Odom").

Odom is not a local provider but is an employee of the Board of Nursing in Boise, Idaho.
Odom does not know the local standard of care in Post Falls, Idaho and has never practiced there.
There simply were no specific facts provided, or other basis for Odom to have given any
information to Nebeker regarding the standard of health care practice in Post Falls, Idaho during
the relevant time.

12

Significantly, no nurse practitioner is a party to this appeal, and therefore, nurse practitioner standards of
care are entirely irrelevant.
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Jackie Wagner ("Wagner").

Wagner is a local nurse practitioner who practices family medicine. While Wagner had
admitting privileges at Kootenai Health, there is no outward indication that she ever admits or
follows hospital patients. She clearly does not practice in the same specialty, as NP Sholtz
practices neurosurgery. Moreover, as it particularly pertains to Northwest and its nurses, Wagner,
as a nurse practitioner, set forth no facts supporting knowledge of the applicable standard of care
for Northwest, or its nurses, when treating a patient in a hospital environment such as Mrs. Fisk.
As a different class of health care provider, practicing in a different specialty, the Fisks were
required to set forth specific facts supporting her knowledge of the applicable standard of care for
Northwest's nurses. Further, there was no statement as to when Wagner practiced in the area, and
therefore, no showing of practice knowledge for the relevant time. The district court correctly
determined there was insufficient information to find Wagner knew and conveyed the applicable
standard of health care practice. R. 2186.
Holly Moore ("Moore").

Moore is a local nurse practitioner practicing in the relevant specialty at the relevant time.
Therefore, Moore could arguably have provided foundation for Nebeker's opinions as to NP
Sholtz. However, as the district court determined, Nebeker failed to disclose any specific facts as
to the conversation with Moore which would provide a basis for offering opinions as to NP Sholtz,
let alone Northwest and its nursing staff.

As Nebeker failed to provide any specific facts

supporting foundation for knowledge of the local standard of health care practice for either
Northwest or its nursing staff, the district court correctly determined that Nebeker had failed to
present admissible evidence which would warrant reconsideration.
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As to all three of these local providers, the district court correctly determined that they had
failed to provide specific facts supporting knowledge of the applicable standard of health care
practice. Again, while reliance on deposition testimony was asserted, there was no testimony ever
developed demonstrating that the ANA Guidelines replaced the community standard of health care
practice. While the Fisks' experts vaguely cited to general practice regulations, statutes, and ANA
Guidelines, they failed to cite to any source providing cognizable standard related to the physical
administration of health care services to a patient such as Mrs. Fisk. Finally, while Nebeker lately
consulted with local health care providers (specifically Moore), she failed to disclose any specific
facts as to these conversations, instead relying on the same insufficient standards and sources
initially utilized. Based on the purportedly new evidence that was being submitted, the district
court did not abuse its discretion.

3.

Nebeker's Third Declaration.

Following the Fisks' motion for reconsideration and second declarations discussed above,
Northwest and McDonald inquired of the local providers allegedly providing foundation for
Nebeker's opinions. On the day before the hearing on the motion for reconsideration (nearly four
months after said motion was filed), Nebeker finally responded by third declaration, for the first
time, asserting additional details as to the conversations she had with the local providers. 13
This third declaration, if taken at face value, could only be construed as demonstrating
foundation for knowledge of the local standard of health care practice for a NP Sholtz. Aside from

13 At
hearing, both Northwest and McDonald objected to this submission as untimely pursuant to I.R.C.P.
7(b)(3). Tr. p. 187, L. 7-13; p. 208, L. 14-17. This Rule in pertinent part requires any affidavit (or declaration) to be
filed with the motion at least fourteen (14) days before hearing. I.R.C.P. 7(b)(3)(A). Only a reply brief is permitted
two days prior to hearing. I.R.C.P. 7(b)(3)(C). While the district court's decision did not expressly address this
objection or the Third Declaration, the district court made clear in its decision that it was rendering its decision based
on the second declarations and Northwest's arguments regarding the same. R. 2186 (district court's reference to
declarations submitted by the Fisks and citing to Northwest's arguments in opposition to Motion for Reconsideration).
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references to ANA Guidelines, the conversations with local health care providers and regulatory
provisions relied upon by Nebeker focus on nurse practitioners.
Specifically, Nebeker's conversations apparently focused on whether NP Sholtz should
have done an in-person evaluation and assessment, ordered labs and imaging, or ordered a consult
with a gastrointestinal specialist. R. 2162, ,r 15. Nebeker echoed this conversation with regards
to Moore, with additional discussions as to credentialing. R. 2163, ,r 15. The only portion of these
conversations that conceivably applies to Northwest and its nurses are general references to ANA
Guidelines. While more details are provided as to the conversation with Odom, this conversation
focused on state regulations and no additional basis was provided for knowledge of the local
standard of health care practice. R. 2164. As set forth above, and correctly found by the district
court, these regulations do not provide a cognizable standard of health care practice that could
replace the local standard of care.
While the district court did not err in declining to consider the Third Declaration of
Nebeker, the declaration does not set forth facts demonstrating knowledge of the local standard of
health care practice for Northwest or its registered nurses. If at all, this declaration could only be
viewed as providing foundation for opinions as to NP Sholtz' care. It is undisputed that NP Sholtz
was not an employee of Northwest and that Northwest was otherwise not responsible for her care.
As set forth extensively above, even if the district court erred in requiring good cause for
the Fisks' failure to bring their experts up to speed on standard of care, it nevertheless did not
abuse its discretion in reviewing and finding the declarations filed with Fisks' Motion for
Reconsideration were inadmissible.
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F.

Practical Points.
While both sides and the district court made great efforts and submitted numerous filings,

the fundamental principles for establishing actual knowledge of the applicable standard of health
care practice were not followed by the Fisks. There is no showing that the Fisks ever attempted to
contact a nurse in the local community. Only after final judgment, did the Fisks contact any
medical provider. To varying degrees, the providers were not suited by specialty, practice, times
nor geography. There is no showing that state or federal regulations, or national guidelines,
replaced the local standards of health care. While many efforts may have been made, the necessary
efforts to establish foundation were not.

G.

Northwest Requests Costs on Appeal.
A party prevailing on an appeal in a civil action may request an award of costs on appeal.

See I.A.R. 40. Northwest hereby requests its costs on appeal.

IV.

CONCLUSION
As demonstrated by the arguments above, the district court acted within its discretion, and
therefore Northwest's Motion for Summary Judgment was appropriately granted. Further, the
Fisks' Motion for Reconsideration was appropriately denied under the same standard. Northwest
respectfully requests that the orders of the district court be AFFIRMED. Furthermore, Northwest
requests its costs incurred in responding to this appeal.
DATED this 14th day of August, 2019.
GARRETT RICHARDSON, PLLC

By Isl Nancy J. Garrett
Nancy J. Garrett - Of the Firm
Attorneys for Defendant
North Idaho Day Surgery, LLC, d/bla
Northwest Specialty Hospital
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