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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

NICOLE PACKER,
Plaintiff,

Case No.: CV-17-7024
REPLY MEMORANDUM IN SUPPORT OF
MOTION TO RECONSIDER

vs.

KINGSTON PROPERTIES, L.P.; DK
ENTERPRISES, INC., and RIVERBEND
COMMUNICATIONS, LLC.,; RIVERBEND
COMMUNICATIONS HOLDING, LLC and
RIVERBEND COMMUNICATIONS LLC dba
RIVERBEND EVENTS
Defendants.

COMES NOW the Plaintiff NICOLE PACKER, by and through her attorney of record,
Allen H. Browning, and pursuant to Idaho Rule of Civil Procedure 11.2(b), files this Reply
Memorandum in Support Plaintiffs Motion for Reconsideration.
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ARGUMENT
Plaintiff Plead General Negligence.

Defendants have asserted in their Response memorandum that Plaintiff did not plead
negligence in her Complaint. Plaintiffs Complaint, section ten (10), reads: "The actions of the
employee/agent ofRIVERBEND COMMUNICATIONS, LLC, and RIVERBEND EVENTS
were the actions of the Defendant RIVERBEND COMMUNICATIONS, LLC, by virtue of
agency law and respondent superior. The employee's act of directing the Plaintiff towards an
unmarked and dangerous exit was negligent and was a proximate cause of the Plaintiff's
injuries." Plaintiffs Complaint, Pg. 3, Para. l0)(emphasis added). Idaho is a notice pleading

state. "Our Rules of Civil Procedure establish a system of notice pleading." Cook v. Skyline
Corp., 135 Idaho 26, 33, 13 P.3d 857, 864 (2000). "A complaint need only contain a concise

statement of the facts constituting the cause of action and a demand for relief." Clark v. Olsen,
110 Idaho 323, 325, 715 P.2d 993, 995 (1986); see also I.R.C.P. 8(a)(l). "A party's pleadings
should be liberally construed to secure a 'just, speedy and inexpensive' resolution of the case."
Gillespie v. Mountain Park Estates, L.L.C., 138 Idaho 27, 30, 56 P.3d 1277, 1280 (2002)

(quoting Christensen v. Rice, 114 Idaho 929, 931, 763 P.2d 302,304 (Ct.App.1988) (citing
I.R.C.P. l(a); MT. Deaton & Co. v. Leibrock, 114 Idaho 614, 759 P.2d 905 (Ct.App.1988))).
Here, Defendants have been put on notice that Plaintiff brought suit under two separate
theories of liability by Plaintiffs initial Complaint. The first theory of liability concerned
premises liability. The second theory of liability is general negligence. There are two types of
liability in regards to Defendant Riverbend. Plaintiff made it clear in her initial Complaint that
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Jay Dye's direction to Plaintiff was an act of negligence and was not part of premises liability.
Plaintiff has made it clear in her Complaint that premises liability was alleged in regards to both
defendants, but Plaintiff plead that Jay Dye negligently directed her to an unsafe exit, which
caused her injuries, and that is a separate theory of liability. Because Plaintiff plead negligence in
her initial Complaint, this is not a new theory of liability as Defendants have asserted and
Plaintiff has no need to amend her Complaint. Defendants have chosen to concentrate on the
first theory of liability because they do not have a defense to the second.

2. Plaintiff did not assert a theory of negligent misrepresentation.
Defendants then assert that Plaintiffs have attempted to add a theory of negligent
misrepresentation and that the Idaho Courts do not use the Restatement (Second) of Torts.
Defendants' Response Brief, Pg. 5, Sec. C. The Idaho Supreme Court commonly cites to the
Restatement (Second) of Torts and takes guidance from the interpretation of law therein.
Defendants note a lack of citations to a specific section of the Restatement and erroneously take
that to mean that it is inapplicable to this case.
Plaintiffs have not plead or asserted a claim for negligent misrepresentation and this
argument has no merit. Defendants further assert that Plaintiffs theory of recovery is one of
pure economic damages, citing to Duffin v. Idaho Crop Imp. Ass 'n, 126 Idaho 1002 (1994),
which dealt with an exception to rule against recovery for pure economic damages. None of
these arguments have any relevance to the instant case. Plaintiff has alleged negligence on
Defendants' part due to the negligent actions of Jay Dye.
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3. Plaintiff does not need to prove an affirmative misstatement of fact.
Defendants assert that Plaintiff must prove that there was an affirmative misstatement of
fact to recover for negligence. Defendants' Response Brief, Pg. 6. Plaintiff has asserted a claim
for negligence, not for negligent misrepresentation. Negligence is "the failure to use ordinary
care in the management of one's property or person ... Negligence may thus consist of the failure
to do something which a reasonably careful person would do, or the doing of something a

reasonably careful person would not do, under circumstances similar to those shown by the
evidence. IDJI 2.20. Plaintiff must show that "It was the duty of the defendant, before and at the
time of the occurrence, to use ordinary care for the safety of the plaintiff. IDJI 2.00.1.
Defendants erroneously assert that because Jay Dye did not know that Plaintiff would be exiting
the building after dark that Riverbend should be absolved of liability for his direction to Plaintiff
to use the door he directed her to. There is no question that Jay Dye instructed Plaintiff that she
was not allowed to exit the building in the way she had entered, and that he had specifically
instructed her to exit through a door which had no lighting outside. Jay Dye had a duty, before
Plaintiff exited the building, to ensure that the exit he directed her to use would be safe. In fact,
Defendants' argument asserts that Jay Dye had adequate time to inspect the exit he told Plaintiff
to use, as he was responsible for instructing people how to safely enter and exit the building, and
he did not do so.
Defendants cite to Manahan v. Yacht Haven Hotel, 821 F. Supp. 1110 (D.V.I. 1992), a
case from the Virgin Islands, for its alleged similarities to the facts of the instant case. In

Manahan, the Plaintiff was directed to use a certain route, two days before she used it, because it
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was well-lit and she would likely be safe from being attacked at night. Defendants' Brief, Pg. 7.
In that case, which the court analyzed under Restatement of the Law, Torts § 311, in relevant
part, the court granted summary judgment against the Plaintiff as a matter of fact. In that case,
the Plaintiff walked some distance knowing she was doing so unsafely. She walked 3 city blocks
in the dark when she knew she did not have to, and she knew the area was dangerous. Therefore,
as a matter of fact, that plaintiff did not reasonably rely upon the representation of the defendant;
she did not have to go down the street at all.
In contrast, Nicole Packer was ordered to go out a specific door and none other by the
defendant's agent, and was not given a choice. She did not know her exit was unsafe until she
was outside and the door slammed behind her. She believed it locked behind her. She was not
given a choice of several possible exits. "what remains key under a Section 311 analysis is that
plaintiff must have reasonably relied upon such a statement." Id. at 1112. That is a question of
fact. Our case is quite different from Manahan, in that Plaintiff had no choice but to follow that
order from the person in charge of the event. She had to go out that exit. Taking the facts in
favor of the non-moving party, there are facts which favor the Plaintiffs case against Riverbend
on a straight negligence theory under Restatement of the Law, Torts § 311.
For these reasons, Defendants' arguments fail and Plaintiff's Motion to Reconsider
should be granted.
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DATED this 6th day of February, 2019.
BROWNING LAW

/ s/ Allen H. Browning
Allen H. Browning

CERTIFICATE OF SERVICE

I hereby certify that on the 6th day of February, 2019, a true and correct copy of the
foregoing document was delivered to the following attorney of record by e-filing.

E-mail: jbailey@hawleytroxell.com

[ X] E-File

E-mail: dfc@careyromankiw.com

[ X] E-File

/s/ Leah Hollo
Legal Assistant
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Filed: 02/28/2019 12:02:01
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Deputy Clerk - Barnes, Amanda

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

NICOLE PACKER,
Plaintiff,

Case No. CV-2017-7024

v.
MEMORANDUM DECISION ON
PLAINTIFFS' MOTION FOR
RECONSIDERATION

KINGSTON PROPERTIES, L.P., DK
ENTERPRISES, INC; RIVERBEND
COMMUNICATIONS, LLC;
RIVERBEND COMMUNICATIONS
HOLDING, LLC; and RIVERBEND
COMMUNICATIONS, LLC dba
RIVERBEND EVENTS,
Defendants.

This Memorandum Decision is in response to Plaintiffs' Motion for Reconsideration. The
Motion for Reconsideration is DENIED.

I.
FACTS
The Court finds the following facts:
On December 4t\ 2015, Plaintiff Nicole Packer participated as a vendor in the "All I Want for
Christmas" expo sponsored by Defendant Riverbend Communications at the Kingston Plaza in Idaho
1
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Falls, Idaho. Ms. Packer had participated in the expo in the years prior. On the morning of December 4th,
after Ms. Packer unloaded her things, she was told by Jay Dye, "We are asking all vendors to exit through
the back." There is some dispute among the parties as to why Mr. Dye instructed Ms. Packer to use the
back door, but there is no dispute for the purposes of summary judgment that Mr. Dye did, in fact, ask
Ms. Packer to exit through the back.
Ms. Packer left at approximately eight that night, which was after dark. Upon exiting the back
door, Ms. Packer realized the lights were either out or had not yet been turned on, and it was dark save for
the distant parking lot lights that provided no immediate light to Ms. Packer's surroundings.
Unbeknownst to Ms. Packer, she was standing on a loading dock with a five foot drop. She proceeded
towards the parking lot where she knew her car to be, and suddenly found the ground vanish beneath her
feet. Ms. Packer fell five feet and injured herself. After falling, Ms. Packer located her cell phone and
managed to call for help.
Defendants separately filed their own motions for summary judgment, which the Court granted,
finding that Ms. Packer failed to provide evidence that Defendants knew or should have known that the
lights over the loading dock were either turned off or not working. Ms. Packer has filed this Motion for
Reconsideration in regards to her claims against Riverbend.

II.
APPLICABLE LAW

1. Standard of Review
On a motion for reconsideration, the court must consider new admissible evidence or authority
that bears on the correctness of an interlocutory order. 1 When deciding the motion for reconsideration, the
court applies the same standard of review as when they decided the original order that is being

1

Fragnella v. Petrovich, 153 Idaho 266,276, 281 P.3d 103, 113 (2012).
2
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reconsidered.2 Therefore, where the original order was a summary judgment, the court must determine
whether there is a genuine issue of material fact. 3
The court must grant summary judgment if the movant shows that there is no genuine issue of
material fact, and the movant is entitled to judgment as a matter of law. 4 The court liberally construes the
record in favor of the nonrnoving party, and draws all reasonable inferences and conclusions in that
party's favor. 5 Summary Judgment should only be denied if reasonable persons could reach different
conclusions, or draw different inferences from the evidence provided.6 A "mere scintilla" of evidence is
insufficient to withstand summary judgment; there must be sufficient evidence which would allow a jury
to return a verdict in favor of the non-moving party. 7 The non-moving party must respond to the motion
for summary judgment with specific evidence showing that there is a genuine issue for trial. 8 The court is
not required to "comb through the record to find some reason to deny a motion for summary judgment." 9

2. Standard of Pleading Negligence
Idaho Rule of Civil Procedure 8(a)(2) states that a pleading setting forth a cause of action must
contain "a short and plain statement of the claim showing that the pleader is entitled to relief." Under
notice pleading, a party is not required to state particular theories in its pleadings. 10 A complaint must
state claims upon which relief may be granted, and the pleadings should be liberally construed in the
interest of securing a just, speedy, and inexpensive resolution.n A complaint, however, will not be
sustained where it fails to make a short and plain statement of a claim upon which relief may be granted. 12
In determining the validity of a complaint is whether an adverse party is put on notice of the claims

2/d.
3/d_
4
Idaho R. Civ. P. 56(e).
5
Friel v. Boise City Housing Auth., 126 Idaho 484,485, 887 P.2d 29, 30 (1994).
6
Iron Eagle Dev., LLC v. Quality Design Sys., Inc., 138 Idaho 487,491, 65 P.3d 509, 513 (2003).
7
Gneitingv. Idaho Asphalt Supply, Inc., 130 Idaho 393,396,941 P.2d 932,935 (Ct. App. 1970).
8
Samuel v. Hepworth, Nungester & Lezamiz, 134 Idaho 84, 87, 996 P.2d 303, 306 (2000).
9
Carmen v. San Francisco Unified Sch. Dist., 237 F.3d 1026, 1029 (9th Cir. 2001).
10
Brown v. City ofPocatello, 148 Idaho 802,807,229 P.3d 1164, 1169 (2010).
u Id.
12 Id.
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brought against it. 13 Even where the complaint on its face does not sufficiently plead a cause of action to
place a reasonable attorney on notice, the court may still find the pleading sufficient where the defendant
responds to that cause of action in their answer. 14 A lack of defense in the response may be part of the
inquiry in determining whether or not the complaint has sufficiently provided the defendant with notice of
a cause of action. 15
When pleading negligence, a detailed statement of the circumstances is not necessary, and a
general allegation of negligence is sufficient. 16 However, a complaint must allege the elements of a
negligence action. 17 Even under the liberal standard of notice pleading, a complaint must still reasonably
imply the theory upon which relief is being sought. 18 "A plaintiff cannot, in his complaint, paint us a
picture of a four-legged animal with fur and a tail labeled 'cat' and then assert at summary judgment that
the picture depicts a dog." 19 A cause of action not raised in a party's pleadings may not be considered on
summary judgment, nor considered on appeal. 20

3. Negligence
A cause of action for negligence has four elements: 1) a duty, recognized by law, requiring the
defendant to conform to a certain standard of conduct, 2) a breach of that duty, 3) a causal connection
between the defendant's conduct and the resulting injury, and 4) actual loss or damage. 21
Under Idaho law, "one owes the duty to every person in our society to use reasonable care to
avoid injury to the other person in any situation in which it could be reasonably anticipated or foreseen
that a failure to use such care might result in such injury."22 There is no affrrmative duty to aid or protect

13

Id
Id at 810/1172.
is Id.
16
Orthman v. Idaho Power Co., 126 Idaho 960, 962, 895 P.2d 561, 563 (1995).
i1 Id
18
Brown at 808/1170.
19 Id.
20
Brown at 807/1169.
21
Johnson v. Wal-Mart Stores, Inc., 164 Idaho 53,423 P.3d 1005, 1008 (2018).
22 Henrie v. Corporation ofPresident of Church
ofJesus Christ ofLatter-Day Saints, 162 Idaho 204,208,395 P.3d
824, 828 (2017).
14
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another person, except where unusual circumstances exist that would justify imposing an affirmative
responsibility. 23 An affirmative duty exists when a special relationship exists between the parties.24
The Restatement Second of Torts §315 defines a special relationship as a relationship between the
actor and a third person which imposes a duty upon the actor to control the third person's conduct, or a
relationship between an actor and another which gives the other a right to protection.25 The Restatement
gives a list of examples of special relationships, which include a parent-child relationship, an employeremployee, and a law enforcement officer's duty to control a dangerous prisoner. 26 The common element
among all of these examples is the knowledge of an unreasonable risk of harm and the right and ability to
control the third party's conduct.27
It is possible to create a duty where one otherwise wouldn't exist if one voluntarily undertakes to
perform an act, having no prior duty to do so, and the duty arises to perform the act in a non-negligent
manner. 28 Liability for an assumed duty can only come into being to the extent that there is in fact an
undertaking. 29 The duty arises in negligence where the defendant has undertaken to perform a primarily
service-related service, others are relying on that continued performance of the service, and it is
reasonably foreseeable that harm could result from the failure to perform the undertaking. 30

4. Restatement (Second) of Torts §311
The Restatement (Second) of Torts §311 states: "One who negligently gives false information to
another is subject to liability for physical harm caused by action taken by the other in reasonable reliance
upon such information ... " Comment (b) of §311 states that this section applies to any person who, in the
course of an activity, undertakes to give information to another, and knows or should know that the safety
of the person of others depends on the accuracy of the information.
Id.
Id.
2s Id.
26
Id at 209/829.
27 Beers v. Corporation ofPresident
of Church ofJesus Christ ofLatter-Day Saints, 155 Idaho 680,686,316 P.3d
92, 96 (2013).
28
Coghlan v. Beta Theta Pi Fraternity, 133 Idaho 388,400, 987 P.2d 300, 312 (1999).
29
Beers at 688/100.
30 Id.

23

24

5
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III.
ANALYSIS
1. Plaintiff has failed to present any new facts or law.

Plaintiff claims that the Court erred in granting the Defendant's Motion for Summary
Judgment. The Court held in its decision that Plaintiff had failed to present any evidence that Jay
Dye knew or should have known that the lights over the loading dock were turned off or not
working. Plaintiff, in her Motion for Reconsideration, does not dispute this finding. Instead, the
Plaintiff reargues she was an Invitee and that the Defendant had a duty to maintain the premises
in a safe condition. However, the Court addressed the circumstance that Plaintiff was an Invitee,
and while the landowner or possessor of the land does have a duty to keep the premises in a
reasonably safe condition, the landowner or possessor of the land must have known or should
have known of the existence of the dangerous condition. 31 Because Plaintiff failed to present any
new evidence or law, and failed to address the holding of the Court's decision pertaining to the
duty of a landowner or possessor of land, the Court declines to grant the Motion for
Reconsideration.
2. Plaintiff has not sufficiently pied a cause of action for negligence.

Plaintiff alternatively argues in her Motion for Reconsideration that she has also pled
negligence apart from premises liability, which the Court neglected to address in the Motion for
Summary Judgment. Defendant responded that Plaintiff had not sufficiently pled a cause of
action for ordinary negligence outside of their claim for premises liability, and therefore should
be disregarded by the Court.

31

All v. Smith's Mgm 't Corp., 109 Idaho 479,481, 708 P.2d 884, 886 (1985).
6
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Idaho only requires a pleading to state a short and plain statement showing that the pleader is
entitled to relief. 32 However, the Plaintiff raises the issue of "ordinary negligence" for the first
time in her Motion for Reconsideration. Plaintiff points to paragraph 10 of her complaint in
support of her claim. While the Plaintiff does assert that Riverbend was negligent, she does not
assert any facts that would give rise to a duty that would entitle her to relief under a negligence
claim, except for those facts that help establish a claim for premises liability, such as the lack of
lighting and the darkness in the loading dock, and the allegedly locked door. The Court cannot
find any other facts in Plaintiff's Complaint that implies the existence of a duty for what Plaintiff
considers "ordinary negligence." Duty is an essential element for a prima facie case of
negligence, and without the existence of a duty, the Plaintiff cannot prove negligence.
The difference between a negligence cause of action and premises liability rests on the
imposition of duty. In premises liability claims, duty arises out of the relationship between the
landowner or possessor of land and the visitor to the land. 33 In negligence claims, a duty arises
only as a general duty not to harm others in society, where there is a special relationship between
the parties, or the defendant assumed the duty. Plaintiff established facts enough to plead for a
claim under a theory of premises liability, and buried among those facts without any clear
indication that Plaintiff intended the claim for negligence to stand separate from premises
liability, asserts that Defendant was negligent.
Although Plaintiff asserts that Riverbend was negligent, it does not de facto establish a claim
for negligence. A claim for premises liability likewise requires an element of negligence, and
therefore the claim that Defendant was negligent does not notify the Defendant that there was a
separate claim for "ordinary negligence" that it would also have to defend against. A naked
32
33

Brown v. City ofPocatello, 148 Idaho 802,807,229 P.3d 1164, 1169 (2010).
O'Guin v. Bingham County, 142 Idaho 49, 122 P.3d 308 (2005).
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recitation of facts is not sufficient to plead a claim that entitles the plaintiff to relief. 34 Without a
clear and concise statement of the claim that a defendant can reasonably expect to defend
against, it cannot be said that a cause of action has been sufficiently pled. 35 Therefore, if the
Plaintiff reasonably expected to assert a claim under both premises liability and "ordinary
negligence", a short and concise statement pleading such is necessary, even in the lenient and
liberal notice pleading standard.
The Complaint in this case and the complaint in the case Brown v. City of Pocatello are
similar, in that they do not separate claims into multiple causes of action, and the only
identifiable theory of the Plaintiffs case is premises liability. Furthermore, the complaint in
Brown is short and concise, composed of only 15 paragraphs and the Complaint in the current

case is composed of 12. The prayer for relief in Brown is generic, as it is in the Plaintiff's
Complaint, without reference to specific causes of action. Ultimately, the Court in Brown held
that the Complaint insufficiently pied a claim for Nuisance or Taking, and therefore ruled that
the plaintiff could not assert the claim in a Motion for Summary Judgment. The Court in Brown
stated that the complaint must reasonably imply which relief is being sought; putting the
opposing attorney on notice of the theories of recovery plaintiff intends to pursue. 36 Because the
complaint in Brown referred almost entirely to a negligence claim, it was insufficient to plead a
claim of Nuisance or Taking. This case is similar in that Plaintiff has pied a claim for premises
liability, and only by virtue of the fact that premises liability and "ordinary negligence" look so
similar, now tries to claim that she has a claim for "ordinary negligence" after the Court granted
summary judgment for the Defendant.

34

Brown at 808/1170.
Id.
36
Brown at 810/1172.
3s
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Looking at the Complaint, the Court finds that the Plaintiff did not plead "ordinary
negligence" in a way that a reasonable attorney, or the adverse party, would be put on notice of
the claim. Even under the liberal notice pleading standard, the Plaintiffs complaint does not
reasonably imply the theory of ordinary negligence. 37 A reasonable attorney is not expected to
recognize two causes of action based on a single legal theory. Defendant only recognized the
premises liability claim, with its accompanying elements of negligence, which is why none of
their briefing throughout this case addressed any other cause of action. But now Plaintiff expects
the Defendant to have recognized a second cause of action embedded in the premises liability
cause of action because it overlaps with ordinary negligence. But without a clear statement that
the Plaintiff intends to also pursue ordinary negligence, it is not reasonable to expect the
Defendant to prepare for both legal theories where it is not evident that both theories are being
pursued. To hold otherwise would be to allow a plaintiff to plead multiple causes of action that
have overlapping elements without indicating which theories they intend to pursue, putting the
defendant at an unfair disadvantage and inability to adequately prepare a defense and response to
the claims. Plaintiffs pleading method directs the Defendant to respond to one cause of action,
only to then spring an entirely different cause of action onto the Defendant only after the Court
has dismissed the case in Summary Judgment. Idaho Courts have explicitly prohibited this
practice. 38
Plaintiff pulls the Courts attention to the fact that the Complaint alleges that Mr. Dye was
negligent to bolster its claim that the Plaintiff did in fact plead ordinary negligence. However,
claiming a person was negligent is only demonstrating one element of a claim, as already
discussed. The Plaintiff intends this claim of negligence to be a catchall phrase that would entitle
37
3s

Brown v. City ofPocatello at 808/1170.
Id.

9
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her to argue any form of negligence. But the Idaho Supreme Court has already ruled that such
pleading falls below the necessary pleading standard. 39 In Seiniger, the Court found that the
plaintiffs claim for bad faith breach of contract was deficient because it was intended as a
catchall provision to place the defendant on notice of any claims the plaintiff elected to pursue. 40
A blanket claim that a party was negligent does not in and of itself put the defendant on notice of
the particular claim the plaintiff is pursuing, and in this case is intended to act as a catchall
provision entitling Plaintiff to pursue whichever claim that involves negligence she sees fit. As
mentioned above, however, the Defendant is not given a chance to fairly and adequately respond
to the claims not specifically pied.
For these reasons, the Court affirms its earlier judgment in the Defendant's Motion for
Summary Judgment.
3. Even if negligence was sufficiently pied, Plaintiff cannot demonstrate that
Defendant had a duty independent of premises liability.

Even if the Plaintiff had sufficiently pied a cause of action for negligence, Plaintiff still
cannot prove negligence, making dismissal of the case appropriate. In support of its claim for
negligence in her Motion for Reconsideration, Plaintiff argues that Riverbend's liability arises
out of the affirmative action of Jay Dye. Plaintiff claims that when Mr. Dye instructed her to use
the back door the morning of December 4th , it was done negligently, and it was the proximate
cause of Ms. Packer's injury.
First, it is important to recognize that Plaintiff did not identify Defendant's duty to Ms.
Packer outside of premises liability. Plaintiff argues that Mr. Dye's affirmative statement was

39
40

Seiniger Law Office, P.A. v. North Pacific Ins. Co., 145 Idaho 241, 247, 178 P.3d 606, 612 (2007).
Id.
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negligent and that it caused Ms. Packer's injury. However, there is no evidence or argument
presented in the Motion for Reconsideration demonstrating a duty owed by Defendant.
Whether a duty exists is a question oflaw. 41 There are four elements to a negligence claim: A
duty recognized by law; a breach of that duty, harm caused by the breach, and a harm that can be
remedied by law. Each element is necessary to succeed on a claim for negligence. Idaho
recognizes a general duty for everyone to act reasonably to avoid causing harm to another
individual. 42 The question of whether or not a defendant owes a general duty to another party is
whether or not the risk of harm was foreseeable. 43 There is no affirmative duty absent an unusual
circumstance that would justify imposing a duty on a party. 44
There are only a few unusual circumstances that justify imposing a duty where one didn't
already exist: when a defendant undertakes a safety-related task that is relied upon by others;45
and where there exists a special relationship that gives the defendant a legal right to control the
conduct of another, such as a parent-child relationship, employer-employee, or prisoner-guard. 46
The common thread among the special relationship examples is the knowledge of an
unreasonable risk of harm, and the ability to control the conduct of the other. 47
It was not foreseeable that, on the morning of December 4th, the loading dock lights would
either be turned off or broken. According to Ms. Packer's affidavit, Mr. Dye instructed her to use
the back door in the morning, but Ms. Packer did not exit the building until approximately 8:05
that night. Plaintiff did not present any facts that would show that Mr. Dye knew about or should
have known about the lights in the loading dock, nor did they provide any evidence or present
41

Beers at 97/685.
Henrie at 208.
43
Henrie at 208.
44
Id.
45
Beers at 688/100.
46
Henrie at 208.
47
Beers at 686/96.

42
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any argument that would show that Mr. Dye knew or should have known the time that Ms.
Packer would leave the event and whether or not it would be dark at that time. Mr. Dye's
instruction, according to Ms. Packer's affidavit, came that morning, several hours before she
would leave the expo. Mr. Dye is not the owner of the building, and there are no other reported
incidents in the record showing that this was a prior issue that would indeed make it foreseeable.
There are no facts on the record that would indicate that it was foreseeable that Ms. Packer
would fall from the loading dock in the dark. Therefore, Defendant did not have a general duty
owed to Ms. Packer.
Mr. Dye did not attempt to assume a duty when he instructed Ms. Packer to use the rear
entrance. The instruction was not an undertaking of a primarily safety-related task. Additionally,
Plaintiff as also failed to provide any facts that would suggest that Mr. Dye's role in the event
was safety for the vendors, and that the vendors relied upon that responsibility. In fact, the only
thing Ms. Packer asserts about Mr. Dye's position was that he was supervising the vendors in the
event and coordinating instructions to the vendors from Riverbend. Nor does the Plaintiff attempt
to assert that his instruction was primarily safety related. There are conflicting facts about why
Mr. Dye wanted the vendors to use the back door, such as Mr. Dye explaining its because there
is a problem with the west door, or because the west door is for customers only. In either case,
directing vendors to the back door was not a primarily safety-related task, and therefore Mr. Dye
did not assume a duty to Ms. Packer by instructing her to go out the back door.
There was no special relationship between Ms. Packer and Mr. Dye that would impose a duty
on the Defendant. For a special relationship to exist, Mr. Dye would have had to have a legal
right to control the conduct of Ms. Packer. When looking at the examples that the Restatement
(Second) of Torts §315 gives, it is difficult to place the kind of relationship between Ms. Packer

12
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and Mr. Dye in that category. Mr. Dye did not have any more of a legal right to instruct Ms.
Packer to use a particular exit as any other business does when giving customers access to
specific entrances and exits. A customer in a store does not share a special relationship with a
grocery store simply because the store only allows the customer to use one exit. Additionally,
Plaintiff fails to provide any facts that show that Mr. Dye was aware of an unreasonable risk of
harm to Ms. Packer by instructing her to use the back door. As mentioned above, Mr. Dye gave
the instruction in the morning, and it was several hours later that Ms. Packer used the back door.
There are no facts to support the argument that at the time the instruction was given, Mr. Dye
was aware of the unreasonable risk of the lights being off or broken, and Ms. Packer proceeding
off the edge of the loading dock. Therefore, there was no special relationship between Ms.
Packer and Mr. Dye.
As the Plaintiff cannot demonstrate that Defendant had a duty to Ms. Packer, the Court
affirms its prior ruling on the Defendant's Motion for Summary Judgment.
4. Section 311 of the Restatement (Second) of Torts is inapplicable in this case.

Plaintiff referred to §311 of the Restatement (Second) of Torts to bolster her claim that she
additionally pled "ordinary negligence" and not just premises liability. However, §311 is
inapplicable to this case, and therefore does not support reversal of the Court's ruling on the
Defendant's Motion for Summary Judgment.
Plaintiff primarily relies on §311 to show that Mr. Dye's statements were negligent because
he failed to take reasonable steps to maintain the premises in a safe manner. Section 311 states
that a person whose business or profession it is to give information upon which the bodily
security of others depends may be liable for damages the information causes if such information
was false. However, Mr. Dye is not in the business of giving information upon which the bodily
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security of others depends. According to Ms. Packer's affidavit, Mr. Dye's job was supervising
the vendors who were there to setup for the event. There is no mention that Mr. Dye was
responsible for ensuring the safety of the vendors. The kind of profession that §311 considers are
professions like physicians such as in comment a of the rule, or possibly security guards whose
primary responsibility is maintaining safety of a certain area. Mr. Dye's job role, as defined by
Ms. Packer, does not entail the kind of responsibility envisioned under §311.
Furthermore, §311 only pertains to the individual who knows or should know that the person
who is receiving the information depends upon the accuracy of the information. Once again,
there are no facts in the record that indicate that Ms. Packer's safety depended upon the accuracy
of the instruction that Mr. Dye gave her. Ms. Packer admits to simply following what Mr. Dye
told her, but that does not indicate whether or not Ms. Packer had depended on an instruction to
indicate whether or not it was safe to use. Ms. Packer did not claim that Mr. Dye told her it was
safe. Additionally, there was nothing in Mr. Dye's instructions that pertained to Ms. Packer's
safety and security that she could reasonably rely on. Mr. Dye's instruction to use the back door
is just that, and was not an indication of whether or not the back door was safe to use, absent any
facts to show the contrary.
Lastly, §311 pertains to an affirmative statement about the safety or security of a person's
body, and does not include omissions of statements. Because Mr. Dye made no comment about
the safety or security of using the back door, §311 cannot be used to turn his silence into an
affirmative act that jeopardized Ms. Packer's safety and caused her harm. As already stated
above, Mr. Dye did not have a duty to Ms. Packer, and there are no facts to show that Mr. Dye
even knew that the back door was unsafe to use at the time he made the statement. There are no
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facts that Mr. Dye's instruction to use the back door would imply anything related to safety or
security.
For these reasons, the Court affirms its prior ruling on the Defendant's Motion for Summary
Judgment.

IV.

CONCLUSION

Based on the foregoing, the Court finds and orders as follows:
1. The Court's holding on the Defendant's Motion for Summary Judgment is affirmed.

2. Plaintiffs claim that she had pied ordinary negligence in her Complaint is denied.
3. Plaintiff cannot demonstrate that Defendant owed Ms. Packer any duty, and therefore
cannot establish a prima facie case for negligence.
4. Plaintiffs Motion for Reconsideration is DENIED.

IT IS SO ORDERED.

Dated this

ti'~ of February, 2019.

~--?__,:::::::.----

~
District Judge
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3. The issues on appeal are: Whether the District Court erred in holding Plaintiffs complaint
did not state an ordinary negligence claim; Whether the District Court erred when it held that
Plaintiff did not demonstrate that the defendants had a duty of independent premises liability;
and Whether the District Court erred when it found that Section 311 of the Restatement of
Torts was inapplicable.
4. No order has been entered sealing all or any portion of the record.
5. (a) A reporter's transcript is requested.
(b) The appellant requests the preparation of the following portions of the reporter's
transcript in both hard copy and electronic formats. The reporter's standard transcript as
defined in Rule 25( c), I.A.R.
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Nicole Packer.
November 8, 2018 - Hearing on Defendant's Motion for Summary Judgment.
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Motion for Summary Judgment, including all attachments and exhibits;
10/09/18 - Defendant Kingston Properties, L.P., DK Enterprise's Motion for Summary
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10/25/18 - Memorandum in Opposition to Summary Judgment, including all attachments
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10/25/18 - Affidavit of Plaintiff Nicole Packer in support of Memorandum in Opposition
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to Summary Judgment, including all attachments and exhibits;
10/25/18 - Exhibit 1 attached to Memorandum in Opposition to Summary Judgment;
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Riverbend

Communications,

LLC

and

Riverbend

Communications Holding, LLC, Motion to Strike Affidavit of Plaintiff Nicole Packer;
11/01/18 - Supplemental Affidavit of John A. Bailey, Jr. in Support of Riverbend
Communications, LLC's Motion for Summary Judgment;
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Riverbend

Communications,

LLC

and

Riverbend

Communications Holding, LLC, Reply Brief Re: Motion for Summary Judgment;
11/17/18 - Plaintiffs Brief in Opposition to Motion to Strike Affidavit of Nicole Packer,
including all attachments and exhibits;
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· including all attachments and exhibits;
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2/7/19 - Reply Memorandum in Support of Motion to Reconsider.
7. The appellate requests the following documents, charts, or pictures offered or admitted as
exhibits to be copied and sent to the Supreme Court.
The only exhibits requested are those attached to filings made in this case; they should be
included in number six (6) of this Notice of Appeal.
8. I certify:
a. That a copy of this notice of appeal has been served on Court Reporter Mary Fox at
the following address:

Mary Fox
Court Reporter for
Judge Bruce L. Pickett
605 N. Capital Wave
Twin falls, Idaho, 83402.

b. That the clerk of the district court has been paid the estimated fee for preparation of
the reporter's transcript ($325.00)
c. That the estimated fee for preparation of the clerk's or agency record ($325) has been
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d. That the appellate filing fee ($129) has ben. Paid.
e. That service has been made upon all parties required to be served pursuant to Rule 20.
DATED THIS

{1_ day of April, 2019.

C7

Allen H. Browning
Attorney for Appellant
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1. Defendants' Riverbend Communications, LLC and Riverbend Communications

Holding, LLC, Memorandum in Support ofMotion to Strike Affidavit ofPlaintiff
Nicole Packer filed on November 1, 2018;
2. Reply Affidavit ofJohn A. Bailey, Jr. In Support of Defendants' Motion for Summary

Judgment and Motion to Strike Plaintiff's Affidavit and all attachments thereto filed
on November 1, 2018;
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