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INTRODUCTION
Summary of Issues
This

is

Presented

a Public Records Act case.

On

September 21, 2017, Professor Aliza Cover

submitted a public records request t0 the Public Information Ofﬁcer for the Idaho Department of

The Department provided some

Correction (“IDOC”).

Professor Cover thereafter ﬁled a Petition for a Writ of Mandate with the

others.

District Court, seeking t0

compel the disclosure of the public records

not received. (R., p. 1435,

9).1

1]

possibly responsive documents,

t0

records, while redacting 0r withholding

be Withheld. Ultimately, the

whether

IDOC

Following

this Petition, the

some of which were

district court

held a

Cover had requested but

Department provided additional

redacted, while other documents continued

trial

on Professor Cover’ s petition t0 determine

properly Withheld 0r redacted documents pursuant t0 narrowly construed

exemptions to the Public Records Act. Following this

trial,

the district court entered

Writ of Mandate requiring the disclosure of certain documents.
Appellants appealed the

district court’s

document located

at Trial

(R., pp.

1608-161

its

Peremptory

1).

peremptory writ of mandate With respect t0 one

document: Bates 654. Appellants have argued on appeal that the
the

that

Ada County

Exhibit 40, Bates 654,

is

district court erred in

determining

not subject to exemption from public

disclosure pursuant to Idaho

Code

§ 74-105(4)(a)(i) and Idaho Administrative Procedures Act

(IDAPA)

and

must

06.01.01.135.06,

therefore

be

disclosed

t0

Petitioner-Respondent.

Speciﬁcally, Appellants maintain that the district court conducted an impermissible inquiry for a

1

documents on appeal shall bear the same references used in the
Citations to “Am.R..” refer to the amended record Which can be found

Citations t0 the record and other

Appellants’ opening brief.

PDF

“AmendedClerk.-Cover.” Citations t0 “Trial Transcript” refer t0 the
transcript of the court trial, lodged 0n October 15, 2019, which can be found in the PDF ﬁle with
the title “Trans.-C0ver.” This brief will refer to the page numbers 0n the transcript itself rather
than the document (Which contains the transcripts 0f more than one hearing).
in the

ﬁle with the

title

Public Records Act proceeding and used this inquiry to erroneously invalidate Board Rule 135.06,

conducted an improper weighing 0f the interests enumerated in Idaho Code § 74-105(4)(a)(i), and
did not properly apply the “reasonable probability of harm” standard elucidated by the Idaho Court

0f Appeals in Hymas.
Cross—appellant raises two primary issues 0n appeal: (1) Whether the district court erred in
granting Appellants’ Motion for Reconsideration, and (2) whether the district court erred in

permitting

IDOC

t0 continue t0

and information related

withhold 0r heavily redact Bates 655, the Conﬁdential Cash Log,

to medical

equipment suppliers. Cross—appellant asserts that the

district

court erred in granting reconsideration and asks this Court t0 reinstate the original Peremptory

Writ.

Cross—appellant further asserts that, should this Court decline t0 reinstate the original

Peremptory Writ,

this

Court should

655 (and Bates 654, which the

still

ﬁnd that IDOC

district court

failed to

meet

its

burden

at trial as t0

Bates

ordered released), the Conﬁdential Cash Log, and

medical supply records.

Almost 3,000 pages of documents were disclosed
the nature 0f the

documents and manner of disclosure

attorneys” fees below,

Which are not contested

Appellants challenge the

district court’s

Cross-Appellant challenges the

prior to the trial in this matter.

in this case

may be

While

relevant to the issue 0f

in this appeal, the appeal is

much

narrower.

determination that Bates 654 must be disclosed, While

district court’s

determination that Bates 655, the Conﬁdential Cash

Log, and information about medical supplies need not be disclosed by IDOC.
Glossary
Consistent with prior terms used by Appellants and Cross—Appellant in the brieﬁng, this
brief Will use the following terms:

Appellants.

For greater ease of reference, Appellants

may

also

be referred

to as

Respondents, consistent with the parties” position below.

Cross-Appellant. The Cross—Appellant

may

also

be referred t0 as Petitioner 0r Professor

Cover, consistent with the party’s position below.

IDOC.

This term Will refer t0 the Idaho Department 0f Correction. The

IDOC may

also

be referred t0 as “the Department.”

IBOC.

This term will refer to the Idaho Board 0f Correction.

The IBOC may

also

be

referred to as “the Board.”

This brief adopts the descriptions 0f the terms “Conﬁdential Cash Log,” “Bates 654,”

“Bates 655” and “Rule 135.06” used in prior brieﬁng and in the Cross—Appellant’s Brief at pages
3

and

4.

ARGUMENT
I.

The

District

Court did not

err in granting

Respondents’ Motion t0 Reconsider, and

this

Court

should not Reinstate the First Peremptorv Writ of Mandate.

On

This case involves a somewhat unusual procedural history.
Petitioner ﬁled a

Veriﬁed Petition for Writ of Mandate

documents. (Am.R., pp. 16-27). The

Order t0 Show Cause on March

on April
entered

5,

its

moved the

2018,

at

which the

7,

pp. 740-741).

On

parties presented only afﬁdavits

reconsider

September

its

17,

Alternate Writ of Mandate and

2018. (Am.R., pp. 110-1 15). Following a

Peremptory Writ of Mandate 0n
district court t0

compel the disclosure of requested

to

then entered

district court

February 27, 2018, the

its

May

14, 2018.

and argument, the

district court

(Am.R., pp. 737-739). Respondents

Peremptory Writ of Mandate on

2018, the

Show Cause hearing

May 29,

2018. (Am.R.,

Memorandum

district court issued its

Decision and

Order Reconsidering Writ of Mandate and Order Vacating Peremptory Writ 0f Mandate. (Am.R.,
pp. 1574-1587).

The matter was

thereafter set for a trial

on the

merits.

Petitioner argues that the district court granted Respondents’

“because 0f what

it

felt

was a

technical, procedural misstep.”

Petitioner asserts, however, that “there

was n0 misstep” and

granting the Respondents’ motion and vacating

Mandate. (Cross—Appellant’s Brief,

its

Motion

for Reconsideration

(Cross—Appellant’s Brief, p. 12).

therefore the district court erred

by

previously entered Peremptory Writ of

p. 12). Petitioner thus asks this

Court to reinstate the original

Peremptory Writ of Mandate.
Respondents submit

this

Court should decline to reinstate the

district court’s original

Peremptory Writ of Mandate, as Petitioner’s argument that Idaho Rule 0f Civil Procedure (IRCP)
72 should have governed the proceedings must be deemed waived on appeal, and, even

if this

argument
error.

is

not waived, granting the reconsideration motion was appropriate due to a procedural

Declining to reinstate the original peremptory writ does not reward IDOC’s bad

faith.

A. Petitioner’s argument that IRCP 72 should have governed the show cause proceedings

waived

was not

as this issue

In general, issues not raised

is

raised below.

below may not be raised and considered

for the ﬁrst time

on

appeal.

Hymas V. Meridian Police Depart, 159

Idaho 594, 601, 364 P.3d 295, 302 (Ct. App. 2015)

(Hymas

II);

State V. Fodge, 121 Idaho 192, 195,

824 P.2d 123, 126 (1992). Thus, Petitioner should

not be permitted to argue 0n appeal that the district court’s original peremptory writ should be
reinstated because the district court should

application of

IRCP 72 below,

74 procedures

t0 the

In

its

have applied IRCP 72. Petitioner did not argue for the

and, in fact, acquiesced t0 the district court’s application of

IRCP

show cause proceedings.

Alternate Writ of

district court indicated that

it

Mandate and Order

to

Show

Cause, issued March

7,

2018, the

would hold a show cause hearing pursuant to “LC. §§ 74-1 15(1) and

74-116(1) and

IRCP

statutes or rule,

nor did either party suggest an alternate procedure. In responding to Respondents’

Motion

74.” (Am.R., p. 114).

due

for Reconsideration

procedure the

district court

Neither party objected to proceeding under these

t0 procedural error, Petitioner again did not

propose an alternate

should have used. (Am.R., pp. 1507-1508). Instead, Petitioner noted

that neither party strictly abided

by IRCP 74 and

should trump the procedural dictates
that the district court should

OfIRCP

that Idaho

Code §§ 74-1 15(1) and 74-1 16(1)

74. (Am.R., pp. 1507- 1 508). Petitioner never argued

have applied the procedures described in IRCP 72. Petitioner should

not be permitted t0 argue this for the ﬁrst time on appeal.
B.

Even

argument that IRCP 72 should have governed the show cause
deemed waived, this Court should decline t0 reinstate the district court’s
peremptory writ, as it was entered as the result 0f procedural error.

if Petitioner’s

proceedings
original

is

not

In

its

district court

Memorandum

Decision and Order Reconsidering Peremptory Writ of Mandate, the

noted that Petitioner requested a Writ of

Mandamus under Idaho Code

§

7-302 to

enforce disclosure 0f records pursuant t0 the Public Records Act. (Am.R., p. 1574). The district
court entered the requested Alternative Writ of

IRCP

pursuant t0

which

(Am.R.,

74.

sets forth the

Show Cause

the procedures described in

IRCP

Respondents were entitled
applying

IRCP

properly apply
“contested

74.

In granting

IRCP

trial

district court correctly

74.

decided t0 apply

t0 rely

its

upon

alternative writ should

p. 1577).

original

the representation that the district court

peremptory

74,

The

at the

writ,

IRCP

show cause

“may hear

merits” and

remain in force pending

however, the

would be

district court

did not

for an alternative writ, the court cannot hear a

of the petition for peremptory writ.”

its

IRCP

74. (Am.R., p. 114).

At a show cause hearing

0f the action 0n

Show Cause

put the parties on notice that the court would be following

responding to the alternative writ appears
for the trial

The

to

procedures that apply to an action for writ 0f mandate. (Am.R.,

Order to

district court’s

p. 1577).

Mandate and issued an Order

trial

74(b)(1)(C).

Instead, if the party

hearing, “the court must. .set a time
.

limited testimony as t0 Whether the

0n the merits.” IRCP 74(b)(1)(D) (emphasis

Idaho Rule of Criminal Procedure 74(b)(1)(C) speciﬁcally prohibits the issuance of a

added).

peremptory writ as a result of a contested show cause hearing.
Respondents appeared
proper procedure

74(b)(1)(D).

In

at that

14,

show cause hearing and contested

time was to schedule a

trial

of the action on

no event should a peremptory writ have been issued

show cause hearing. IRCP

May

at the

2018, was in

its

the petition.

Thus, the

merits pursuant to

IRCP

as a result 0f the contested

74(b)(1)(C). Thus, the district court’s original peremptory writ, entered

error.

The Idaho Supreme Court has recognized

that “the chief Virtue

0f a reconsideration

obtain a full and complete presentation of all available facts, so that the truth

and justice done, as nearly as
1070, 1073 (1955).

facts

It is

may be.”

J.I.

appropriate for a

Case Co.

trial

V.

ascertained,

McDonald, 76 Idaho 223, 229, 280 P.2d

court to grant a motion for reconsideration if the

and law presented sufﬁciently demonstrate the incorrectness 0f the court’s prior order. Coeur

d’Alene Mining C0.
(1990).

V. First

Nat.

The Supreme Court has

Bank 0f North

Idaho,1 18 Idaho 812, 823, 800 P.2d 1026, 1038

explicitly noted that,

when

addressing motions to reconsider, the

permitted t0 “correct legal and factual errors occurring in proceedings before

district court is

Straub V. Smith, 145 Idaho 65, 71, 175 P.3d 754, 760 (2007).
court did here

0f IRCP 74.

by granting Respondents’ reconsideration motion:

It

factual errors,

was within the
and the

district court’s discretion t0

district court

The Court should not

discretion

When

it

0n

its

is

exactly What the district

correct an error in

reconsider

reinstate the district court’s original

its

its

application

prior decision for legal 0r

error.

The

district court

peremptory order in

this case.

acted Within the bounds of

reconsidered the issuance 0f the peremptory order following a contested

cause hearing, and acted appropriately

trial

That

it.”

here appropriately exercised that discretion.

That peremptory order was entered in

a

may be

is to

when it vacated the peremptory order and

set the

its

show

matter for

merits.

C. Declining to reinstate the original Peremptorv Writ does not reward

Even

if

it

did,

however,

this is not a valid legal

argument

IDOC’s bad

faith.

t0 overturn the district court’s

decision.

Petitioner argues that declining t0 reinstate the district court’s original peremptory writ

would reward IDOC
reinstating a

for acting in

bad

faith.

This

is

neither correct nor a valid legal argument for

peremptory writ that was entered in clear contravention 0f IRCP 74(b)(1)(C). In

Memorandum

Decision and Order Reconsidering Peremptory Writ 0f Mandate, the

its

district court

aptly pointed out that the Public Records

Act provides

for sanctions against a public ofﬁcial that

wrongﬁllly withholds requested public records 0r acts in bad
§ 74-1 17 authorizes the district court t0

bad

faith,

impose a

civil

faith.

(Am.R.,

Idaho Code

p. 1582).

penalty against a public ofﬁcial that acts in

While Idaho Code § 74-116 awards attorneys” fees and costs t0 the Petitioner

agency frivolously Withheld records. In
against public ofﬁcial Jeff

Ray and

this case, the district court

attorneys’ fees

imposed both the

and costs against IDOC.

The

civil

IRCP

74(b)(2)(B), 0r initiate contempt proceedings pursuant t0

correctly held that “[t]he sanction

is

IRCP

The

75.

penalty

district court

ﬁthher noted that the Petitioner could seek an award of damages pursuant t0 Idaho Code
or

if the

§

7-302

district court

not an exclusionary rule t0 deny a trial on the merits.” (Am.R.,

p. 1582).

Petitioner offers

statutorily

no authority t0 support the extraordinary contention that,

provided sanctions for an agency acting frivolously 0r in bad

also be denied a trial

extraordinary as, in

0n the merits

t0

Which

would otherwise be

entitled.

an agency should

This

is

particularly

many cases, the decision 0f Whether an agency acted frivolously 0r in bad faith

would be a contested

fact at a trial

on the

merits.

This Court should not reinstate the
additional sanction

it

faith,

in addition t0 the

district court’s original

peremptory writ as a form of

upon Respondents.
II.

The Idaho Public Records Act creates a presumption that public records
However, this presumption is not absolute.
Petitioner argues that the purpose of the Idaho Public Records

records and information open to the public.

Act

are

open

is to

t0 the public.

make government

(Cross—Appellant’s Brief, p. 10).

Respondents

concede that the Idaho Public Records Act creates a right for the public to examine public records
of the

state, as

well as a presumption that

all

public records in Idaho are open t0 the public. See,

e.g.,

Given

LC. § 74-102(1).

this statutory right

and presumption,

this

Court must interpret

provisions 0f the Public Records Act t0 favor public access to and disclosure 0f records. Dalton

V.

Idaho Dairy Products Commission, 107 Idaho

6, 11,

684 P.2d 983, 988 (1984).

This statutory right and presumption, however, are not absolute. The Idaho Public Records

Act provides an exception

t0 disclosure

When an exemption

LC. § 74-102(1). As records are presumed

t0

“expressly provided by statute.”

is

be open t0 the public, the Withholding agency bears

the burden of demonstrating that the redacted or Withheld records ﬁt Within a narrowly-construed

exemption to the Public Records Act. Bolger

V.

Lance, 137 Idaho 792, 796, 53 P.3d 121

1,

1215

(2002); Federated Publications, Inc. V. Boise City, 128 Idaho 459, 463, 914 P.2d 21, 25 (1996);

Dalton, 107 Idaho at 11, 684 P.2d at 988.

The Withholding agency must

also demonstrate a

reasonable probability that the disclosure of each withheld record could result in potential harm,

and provide evidence showing the harm

that

may

result.

Hymas

Idaho 739, 747, 330 P.3d 1087, 1105 (Ct.App. 2014) (Hymas
to

its

meet

its

burden of demonstrating that a record

disclosure

is

if the

Meridian Police Dept, 156

If the withholding

agency

fails

within a narrowly—construed exemption and

reasonably likely t0 result in an identiﬁed harm, then the court must order the

disclosure 0f the record.

However,

falls

I).

V.

See, e.g.,

m,

107 Idaho

Withholding agency does meet

its

at 9,

684 P.2d

burden, the

trial

at 986;

court

LC. § 74-116.

must enter an order

supporting the agency’s decision refusing disclosure and must not require disclosure of the record.

LC. § 74-1

16.

The burden on
agency

is

required to

the withholding agency in a Public Records

make

redacted or Withheld records.
1236, 1239 (201

1).

Act proceeding

is

high.

An

a “speciﬁc demonstration” that the claimed exemption applies to

Ward

V.

Portneuf Medical Center, 150 Idaho 501, 504, 248 P.3d

Evidence demonstrating that documents ﬁt Within a claimed exemption must

not be generalized or categorical.

same evidence may be used

Hmas

II,

159 Idaho

at

602, 364 P.3d at 303.

t0 support the redaction or withholding

of more than one document.

Additionally, the Withholding agency need not demonstrate that a claimed
particular record

A Public
court

is

disclosed, only that the

Records Act proceeding

must make an objective inquiry

harm
is

into

is

However, the

harm

will occur if a

reasonably probable. Li.

narrow

in scope.

In such a proceeding, the district

Whether a withheld record

falls

within a narrowly-

construed exemption to the Public Records Act and whether an identiﬁable harm would be

reasonably probable to result ifthe record were publicly disclosed. This
inquiry in such a proceeding.

§ 74-115;

LC. § 74-116.

Wade V.

is

the extent ofpermissible

Taylor, 156 Idaho 91, 96, 320 P.3d 1250, 1255 (2014); I.C.

While the Public Records Act favors disclosure of records,

it

also

provides numerous statutory exemptions. The only inquiry for the court in a Public Records Act

proceeding

is

whether a narrowly—construed exemption applies t0 the withheld record.

presumption that public records must be accessible by the public

is

The

not absolute.

III.

IDOC met its burden at trial

as t0 Bates 654, Bates 655,

and the Conﬁdential Cash Log.

The bulk 0f Petitioner’s argument focuses 0n Whether Respondents met their burden at trial
With regard t0 two records: (1) Bates 655, and (2) the Conﬁdential Cash Log. Respondents submit
they met their burden

burden

at trial

at trial

with regard t0 these records, and maintain that Respondents met their

With regard to Bates 654 as well.

Petitioner argues that Respondents cannot claim exemptions that

the statutory 10-day period to respond t0 a Public Records

do not invoke an exemption. Thus, any exemptions
cited With sufﬁcient speciﬁcity are waived.

that

were not claimed Within

Act request, and

were not claimed

Further, Petitioner argues that

10

that general citations

in a timely

manner or

Board Rule 135.06

is

invalid,

and that the

district court

was permitted

to invalidate this rule in the Public

proceeding. Petitioner then argues that Respondents did not meet their burden at

trial

Records Act
under either

Rule 135.06 or the balancing test provided in Idaho Code § 74-105(a)(i). Finally, Petitioner argues
that the district court erred in determining that information about

medical equipment suppliers was

not within the scope of Petitioner’s request. Respondents Will address these arguments in turn.

A. Standard of Review.

On

appeal from a public records request, the ﬁndings 0f the district court Will not be

disturbed 0n appeal if those ﬁndings are based on substantial and competent evidence.

Hymas

Meridian Police Dept, 156 Idaho 739, 743, 330 P.3d 1097, 1101 (Ct.App. 2014) (Hymas
Bolger

V.

Lance, 137 Idaho 792, 794, 53 P.3d 121

exercises free review over questions 0f law.

501, 504, 248 P.3d 1236 (201

1,

I),

V.

citing

1213 (2002). However, the appellate court

LL citing Ward V. Portneuf Med. Ctr., Inc.,

150 Idaho

1).

B. Exemptions that are not claimed Within the statutory period t0 respond to a Public Records

Act request are not waived, and general
1.

Exemptions

citations

maV properly invoke

that are not claimed within the lO-dav period to

exemptions.

respond t0 a request are

not waived.

At

trial,

Respondents claimed various exemptions to disclosure under Board Rule 135.06,

Board Rule 108, Board Rule
Idaho Code

108(4)(b)(i), Idaho

§ 74-105(4)(a)(i)

Rule 135.06 in

its initial

and

(ii).

Code

§

74-104, Idaho Code § 74-105(4)(a), and

Petitioner asserts that Respondents only claimed

Board

denial of Professor Cover’s Public Records request and should therefore

not have been permitted t0 claim any additional exemptions at

trial.

(Cross—Appellant’s Brief, p.

17).

Respondents concede

must

either grant or

that,

upon

receipt of a public records request, the receiving

deny the request Within three

11

(3)

agency

working days 0f receipt 0f the request,

0r, if

more time

is

needed, within ten (10) days. LC.

§

74-1030).

0r deny a request, or grant in part and deny in part.

A reviewing agency may either grant

Idaho Code § 74-103(4) provides that an

agency’s notice 0f denial 0r partial denial of a person’s request for examination 0f public records
“shall indicate the statutory authority for the denial.” Petitioner argues that allowing agencies t0

rely upon exemptions claimed after the 10-day period would render the notice requirement in Idaho

Code

deems a request denied
that

if the

exemptions claimed

agency does not respond within ten days,

after the

after the

Just as the Public Records

§ 74-103(2),

which

“calls for” the conclusion

10-day deadline must be deemed waived. (Cross—Appellant’s

Brief, p. 19). Petitioner notes that the Public

amend claimed exemptions

Code

Petitioner further argues that Idaho

§ 74-103(4) meaningless.

Records Act “has no provision allowing agencies

10-day deadline.” (Cross—Appellant’s Brief,

to

p. 19).

Act contains n0 speciﬁc provision allowing agencies

t0

amend

0r add claimed exemptions after the 10-day deadline to respond t0 a request, the Public Records

Act also does not contain any provision prohibiting agencies from amending or adding claimed
exemptions

after this deadline.

working days. Idaho Code

§

Idaho Code

§

74-103(2) merely deems a request denied after 10

74-103(4) merely requires a written notice of denial t0 indicate the

statutory authority for the denial. Neither provision, nor

Act, expresses that any exemptions not claimed in the

waived. In

an absurd

fact,

initial

deeming any late-claimed exemptions

result.

If

any other provision of the Public Records

to

denial Within 10-days

must be deemed

be waived by the agency would lead t0

an agency, even one acting in good

faith,

were

inadvertently failed to include an applicable exemption, the court

late in its

response or

would be forced

t0

deem

otherwise valid exemptions waived, thereby releasing records that are exempt from public
disclosure, possibly invading the privacy

of an innocent person, Violating due process protections,

or endangering public safety. Additionally, Petitioner’s assertion

12

would mean that an agency that

denied a request by omission pursuant to Idaho Code § 74-103(2) would be precluded from
proffering any basis for exemption at a later merits—hearing. This result

an agency’s right t0 defend

its

denial under Idaho

Code

would render meaningless

and would present the same

§ 74-1 15

concerns regarding the potential disclosure of exempt documents.
Petitioner argues that allowing agencies to claim exemptions after the 10-day deadline to

respond to a request “would perversely incentives agencies not to diligently search for records
before the 10-day deadline and to withhold records in bad faith.” (Cross—Appellant’s Brief, p. 19).

On

the contrary, this Court’s decision that any exemptions not claimed in the initial denial 0f a

request must be

deemed waived would

knew that any inadvertent
the agency

were acting

in

failure to

good

create a perverse incentive for an agency.

If

an agency

claim a particular exemption would result in a waiver, even
the agency

faith,

would be perversely incentivized

if

t0 claim every

possible exemption that might apply under the Public Records Act to avoid the extraordinary result

0f losing any meaningful right t0 defend
the release 0f

exempt documents.

its

denial pursuant t0 Idaho

Code

§ 74-1 15(1)

and risking

Thus, the requester would be provided With no meaningful

information regarding the reason for the denial.
Petitioner argues that late-claimed exemptions

the time requirements in Idaho

Code

§

must be given

its

plain, usual,

This Court has routinely held that the language of a

and ordinary meaning. Verska

Medical Center, 151 Idaho 889, 893, 265 P.3d 502, 506 (201
362, 79 P.3d 719, 721 (2003).

The

to avoid rendering

74-103 meaningless. However, in so arguing, the Petitioner

ignores the plain language of the statute.

statute

must be deemed waived

statute

ambiguous, the Court must not construe

it,

1);

must be construed

V. Saint

Alphonsus Regional

State V. Schwartz, 139 Idaho 360,

as a whole,

and

if the statute is

but must follow the law as plainly written.

language 0f Idaho Code §§ 74-103 and 74-1 15(1)
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is

plain and unambiguous.

An

I_d.

not

The

agency must

respond to a public records request within 10 business days, and must provide a written notice of

Which

denial,

indicates the statutory authority for the denial.

LC. §§ 74-103(1) and

A

(4).

withholding agency has a right t0 oppose a request for disclosure and support the denial of the

No provision 0f the Public Records Act states that untimely

request for records. I.C. § 74-1 15(1).

claimed exemptions are deemed waived.

Instead 0f relying

Petitioner asks this Court to read in additional language that

waived.

Surely, if the Legislature

had intended

that result,

upon

this clear language,

however,

would deem late-claimed exemptions
could have expressed the same.

it

It

did not d0 so. This Court should give effect t0 the plain, unambiguous language 0f the statute and
not read in a waiver 0f late-claimed exemptions.

General citations

2.

maV properly invoke

Respondent concedes

that

an exemption.

many of its exemptions were

initially

claimed in a more general

manner. Petitioner argues that such general citations d0 not invoke an exemption, and urges
Court “not to read the signiﬁcance of ‘indicate’ out 0f the

statute.”

this

Idaho Code § 74-103(4)

provides that “the notice of denial 0r partial denial also shall indicate the statutory authority for
the denial.” Neither this statute nor

manner

in

which the agency should “indicate” the

amount 0f speciﬁcity needed
that the plain

This

is

any other provision 0f the Public Records Act describes the

t0

relied

upon

statutory authority or indicates the

invoke an exemption. Petitioner argues, and Respondents agree,

meaning of “indicate”

is

“t0 point out or point t0.” (Cross—Appellant’s Brief, p. 20).

a fairly low bar for a withholding agency to meet, and does not suggest that exemptions

must be claimed With any amount of speciﬁcity

in order to permit the

agency

t0 rely

upon

the

exemption.

The purpose of Idaho Code
their request

was denied

§

74-103(4)

is

clearly to provide

in ﬁlll 0r in part, as well as provide

14

some

some notice t0 a requester that

indication 0f the reason for the

denial.

It

does not follow, however, that a lack of sufﬁcient speciﬁcity should result in a waiver

N0

0f that claimed exemption.
result,

and

sufﬁcient.

to

provision of the Public Records Act suggests 0r mandates that

do so would likely lead

For instance, Idaho Code

“statutory authority” for the denial. Yet,

0r defer the identiﬁcation of speciﬁc

(records

(certain

exempt

IDOC

t0 additional litigation

§

exempt records

records identiﬁed pursuant t0 the

state division

of speciﬁcity

many Public Records Act exemptions refer to
to other entities.

is

Human

IBOC’s

other laws

See, e.g. I.C. §§ 74-104

supreme court

rule); 74-105(4)(a)(1)

statutory authority); 74-105(8) (certain

Rights Commission); 74-106(3) (certain Idaho State

lottery records identiﬁed in lottery rules); 74-107(18) (records

board rules 0r

level

74-103(4) requires only that an agency indicate the

in federal or state law, federal regulations,

investigation records of the Idaho

on what

of animal industry

rules).

exempt pursuant

t0 state

brand

Under a plain reading of Idaho Code

§

74-

103 (4), an agency would not be required t0 specify the exact rule authorizing the exemption, only
the statute, though the rule

would

clearly provide additional speciﬁcity.

Idaho Code § 74-103(4) does not identify What level of speciﬁcity
claim an exemption t0 the Public Records Act.
clariﬁcation,

is to

deem

and nothing

in the

Act suggests

is

needed

t0 validly

The Public Records Act does not provide any

that the appropriate response t0 a too-general citation

the insufﬁciently claimed exemption waived. In fact, the Public Records

Act does not

provide any remedy for an insufﬁcient notice.

Respondents properly claimed and relied upon several exemptions in
should consider the applicability 0f those exemptions, and not
C. Board Rule 135.06

is

this rule in this Public

this case.

This Court

deem the exemptions waived.

not invalid and the district court erred in considering the validity 0f

Records Act proceeding.

Respondents extensively argued the validity of Board Rule 135.06 and the
error in considering the validity 0f this rule in their opening brief.
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district court’s

Respondents maintain those

arguments herein and incorporate the same by reference. Respondents will deal more brieﬂy with
these arguments herein.

1.

The

district court erred in

considering the validity 0f Board Rule 135.06 in the Public

Records Act proceeding.

As

previously argued, in a Public Records Act proceeding, the district court must

make an

objective inquiry into whether a withheld record falls within a narrowly—construed exemption to
the Public Records

Act and Whether an identiﬁable harm would be reasonably probable

ifthe record were publicly disclosed. This

M,

156 Idaho

at 96; I.C.

t0 result

the extent ofpermissible inquiry in such a proceeding.

is

§§ 74-115; 74-116.

Such a proceeding

is

not an appropriate 0r

permissible forum t0 challenge the prudence of existing exemptions t0 the Public Records Act or
the validity of a Withholding agency’s rules.

A Public Records Act proceeding is clearly distinct

from a proceeding brought under the Idaho Administrative Procedures Act, which
appropriate forum t0 challenge an agency’s statutory constructions.

Inc. V.

is

the

See, e.g., J.R. Simplot C0,,

Idaho State Tax Com’n, 120 Idaho 849, 862, 820 P.2d 1206, 1220 (1991).

Proceedings

under the Public Records Act place the parties in entirely different postures, involve different
standards of review, and impose different penalties 0r remedies on the parties, as compared t0

proceedings under the Idaho Administrative Procedures Act.
determination under the Public Records Act

is

A

court reviewing an agency’s

not at liberty t0 consider the validity of the agency’s

rules.

Petitioner argues that “Idaho courts routinely

agency rules regardless of the nature of the underlying
proposition.

(Cross—Appellant’s Brief, p. 29).

instant case, as, in all cases, the court

interpretation of statutory language.

examine the validity of and deference due
suit,”

and

cites four cases in support

0f this

A11 of these cases are distinguishable from the

was confronted With a

direct challenge t0 the agency’s

In J.R. Simplot C0., the Idaho

16

Supreme Court was asked

to

consider a direct challenge to the Idaho Tax Commission’s interpretation 0f “taxable income”

under the Internal Revenue Code
the Court

was confronted With a

Employment’s

rules

120 Idaho

§ 63.

at 850,

direct challenge

820 P.2d

by Holly Care

at

1207. In Holly Care Center,

that the Idaho

deﬁning “minor” and “major” delinquencies pursuant

to

Department of

Idaho Code § 72-

13 19 were arbitrary and capricious. Holly Care Center V. State Dept. of Employment, 110 Idaho

76, 78,

714 P.2d 45, 47 (1986).

interpretation.

The Court

in

This was, again, a direct challenge t0 an agency’s statutory

Mason

V.

Donnellv Club considered a

direct request

by

the

Department of Labor to ﬁnd an IDAPA rule related t0 unemployment beneﬁts valid and applicable.

Mason V. Donnellv Club, 135 Idaho

581, 21 P.3d 903, 905 (2001). Finally, in Idaho

Power C0.

V.

Idaho Public Utilities Commission, the Court considered a challenge to the Idaho Public Utilities

Commission’s rule-making authority involving compensation
the Public Utility Regulatory Policies

create such rules.

for

consumer intervenors related

Act where the Commission was not authorized by

102 Idaho 744, 754, 639 P.2d 442, 452 (1981).

authority.

A11 were

in the instant case,

more

direct confrontations

The

make

its

was

rule-making

0f the agency’s rule-making authority than exists

which challenges the agency’s

not the IBOC’S authority t0

statute to

In each case, the Court

asked t0 directly consider an agency’s interpretation of statutory language 0r

t0

interpretation

and application 0f Rule 135.06,

Records Act proceeding.

Petitioner did argue that the

the rule.

instant case is a Public

Department’s application of Board Rule 135.06 was arbitrary and capricious, and that the rule was
not entitled t0 deference. (Am.R., pp. 16; 22-24). This argument, alone, however, did not convert
this case to a challenge

brought pursuant t0 the Administrative Procedures Act, where action was

pursued under Idaho Code § 74-1 15 and where proceedings under the Public Records Act are
limited in scope.
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The
2.

district court erred in

Even

considering whether Board Rule 135.06

valid.

of Board Rule 135.06, the
court erred in determining the Rule invalid. Board Rule 135.06 is valid and

if the district court

district

was

is

entitled to consider the validity

entitled t0 deference.

Respondents arguments related
provided in the opening

brief, so

argues that Board Rule 135.06

procedure and that

it

is

of Board Rule 135.06 were extensively

t0 the validity

Respondents will not belabor the same here. Petitioner primarily
invalid because the Rule

was not adopted pursuant t0 a particular

contravenes the intent of the Legislature. Respondents submit that the

IBOC

followed the only procedure required 0f it in the promulgation of Board Rule 135.06 and that the

Rule does not contravene the intent of the Legislature.

The Court presumes

new

passing

legislation.

105(4)(a)(i), the legislature

§

20-212.

is

aware 0f previously enacted

The

statutes

when

State V. Betterton, 127 Idaho 562, 563, 903 P.2d 151, 152 (1995)

Thus, this Court must presume

(citations omitted).

Code

that the legislature

that,

was aware 0f the existence and

when

effect

enacting Idaho

Code

§ 74-

of the previously enacted Idaho

legislature, in fact, speciﬁcally refers to the

Board’s authority pursuant to

Idaho Code § 20-212 in the language of Idaho Code § 74-105(4)(a)(i), deferring the identiﬁcation

of exempt records to the Board’s expertise.

weighing requirement upon IBOC,

it

Though Idaho Code

§ 74-105(4)(a)(i)

does so while explicitly deferring to the Board’s broad

authority and limited administrative rule-making requirements under Idaho

Code §§ 20-212 and 20-244, of Which
to

make and adopt

rules for the

imposes a

the legislature

is

Code

§

20-212. Idaho

presumptively aware, empower the Board

management of prison

administration.

Waggoner

V. State,

121

Idaho 758, 760, 828 P.2d 321, 323 (Ct.App. 1991). This includes the carrying out of executions,

which
to

is

the responsibility of IDOC. LC. §§ 19-2716; 19-2716A. In granting the

identify

exempt records pursuant

to

Board authority

Idaho Code § 74-105(4)(a)(i), the legislature was

18

presumptively aware that the Board

is

exempted from most requirements 0f Chapter

Idaho Code (IDAPA), including the requirement to

make ﬁndings

0r vote

52, Title 67,

on new rules.

I.C. §

20-

212(1); see also, SearcV V. Idaho State Bd. of Correction, 160 Idaho 546, 553, 376 P.3d 750, 757

(2016) (“The constitutional and statutory grants 0f authority afford

IDOC

and the Board Wide-

ranging authority over the management and operation 0f Idaho’s prisons. See Idaho Const.

art.

X,

§ 5; I.C. §§ 20-201A, 20-209, 20-212, 20-244”).

Thus, the Board followed the only procedures

was required

it

t0 follow t0 adopt

Rule

135.06 pursuant to Idaho Code § 74-105(4)(a)(i), and the legislature clearly intended t0 provide
deference t0 the Board.

Board Rule 135.06 does not contravene

recognizes the importance 0f maintaining the ability 0f

duties,

such as performing executions.

discretion and authority granted

Board Rule 135.06

by Idaho Code

D. Respondents met their burden

IDOC

at trial

is

legislative intent, but

to carry out statutorily

merely

imposed

a valid exercise 0f the Board’s

§ 74-105(4)(a)(i).

under both Rule 135.06 and the balancing

test

provided in Idaho Code § 74-105(a)(i) as to Bates 654, Bates 655, and the Conﬁdential
Cash Log.
In their opening brief, Respondents extensively discussed the evidence at trial that

supported a ﬁnding by the

district court that

Respondents had met their burden With regard to both

Bates 654 and Bates 655 under both Rule 135.06 and the balancing

74-105(4)(a)(i).

provided in Idaho Code §

Speciﬁcally, Respondents demonstrated that Bates 654 and Bates 655 should

have been treated identically by the
t0

test

district court, as the

evidence presented

both documents. Respondents also reviewed the evidence adduced

at trial

applied equally

at trial that

supported the

agency’s denial of Petitioner’s public records request with respect t0 Bates 654 and Bates 655.
Furthermore, Respondents argued that the

weighing under Idaho Code

district court

§ 74-105(4)(a)(i), but instead
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should not have conducted

its

own

should have relied upon Rule 135.06.

Yet, even if the district court

was

entitled t0

conduct

its

own

when

weighing, the court erred

it

determined that the public interest in conﬁdentiality did not clearly outweigh the public interest in
disclosure.

Respondents maintain those arguments herein and incorporate the same by reference,

and continue

to assert that Bates

654 and Bates 655 should be treated

Petitioner argues that Respondents failed t0

135.06 and the balancing

test

provided in Idaho Code

argues that the evidence produced at
support a ﬁnding

by the

meet

trial

district court that

their

identically.

burden

at trial

§ 74-105(4)(a)(i).

was insufﬁcient and

under both Rule

Speciﬁcally, Petitioner

contradictory, and thus could not

Bates 654 and Bates 655 ﬁt within a narrowly construed

exemption. Petitioner further argues that boycotts and protests are protected free speech, and thus
the avoidance of such exercises of free speech cannot be used as justiﬁcation for Public Records

Act exemptions.

(Cross—Appellant’s Brief, p. 37).

government contractor’s

Finally, Petitioner argues that protecting a

interests directly violates the Public

Records Act.

(Cross-Appellant’s

Brief, p. 40).

Respondents submit that sufﬁcient evidence was presented
denial 0f access t0 Bates 654, Bates 655, and the Conﬁdential

at trial to

support the agency’s

Cash Log. Respondents

further

assert that Petitioner misunderstands the Respondents’ evidence with regard to protests, boycotts,

and the

interests

1.

of government contractors.

The evidence produced

at trial

was sufﬁcient

to support the agency’s continued denial

0f access to Bates 654 and Bates 655.
Petitioner notes that the district court erred

when determining whether Respondents had met
p. 33).

Respondents concede the

(Am.R., pp. 1827-1828,
Prior t0

trial,

1]

15).

district court

by considering a newspaper
their

burden

at trial.

(Cross—Appellant’s Brief,

considered a newspaper article in

Respondents further concede that

evidence

article as

this consideration

its

decision.

was

in error.

the parties stipulated that certain records, including the newspaper article considered
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by

would be admitted only

the district court,

Cover and the

Respondents produced

to

of the contents 0n members of the public” but “not admitted for the truth of

effect

any matters asserted

t0 “identify the records

in exhibit contents.”

(Am.R., pp. 1673, 1694). Thus, the

district court

should

not have considered the content 0f the newspaper article for the truth 0f any matter contained in
the article.

Even Without

the newspaper article, however, sufﬁcient evidence

support a ﬁnding that Respondents had met their burden at
655.

The testimonies 0f

Lynn Paulsen

all

Jeff

trial

was produced

at trial to

with regard to Bates 654 and Bates

Zmuda, Jeanne Woodford, Stephen Silberman, Aliza Cover, and
The evidence obtained from these testimonies was

supported such a ﬁnding.

discussed extensively in the Respondents’ opening brief, and will only be generally summarized
herein.

The evidence produced
upon Board Rule 135.06

demonstrated that Respondents have consistently relied

to withhold information

injection chemicals used

ability

at trial

by IDOC, and

and records

that

would

that releasing such information “could jeopardize” the

0f the Department t0 carry out a lawfully ordered execution.

identifying information of suppliers of lethal

inj ection

chemicals

135.06 because the public disclosure 0f such information
ability to carry out

identify sources of lethal

an execution. (Trial Transcript,

the identities of pharmaceutical companies

p.

may

33 1, Ls.

Who had

is

Zmuda

testiﬁed at

trial that

exempt pursuant t0 Board Rule

interfere With the

1-3).

Department’s

Woodford testiﬁed that When

supplied lethal injection chemicals t0

departments 0f correction were disclosed t0 the public in other cases “anti-death penalty groups

would organize

protests [0f that company], either in writing 0r in person.”

456, Ls. 17-24).

Woodford further noted that the public

(Trial Transcript, p.

disclosure ofthe identity of a source could

delay, or even permanently prevent, an execution. (Trial Transcript, p. 457, Ls. 8-9). Obviously,
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a delay 0r permanent cancellation of an execution would jeopardize the ability of the Department
t0 carry out

identity

of a

an execution. Silberman agreed that one of the most obvious effects 0f disclosing the
lethal inj ection

chemical source would be to enable the public t0 boycott that source

with the aim 0f changing the company’s behavior. (Trial Transcript,
7-1

p.

484, Ls. 13-14; p. 491, Ls.

Silberman further stated that a boycott of one lethal injection chemical source could have

1).

chilling effects

on others

in that

Transcript, p. 492, Ls. 4-10).

same industry engaged

in the

same boycotted behavior.

Thus, the Department could lose access t0 not only the publically

identiﬁed source but other potential sources as well.

Cover described a correlation between the

increased difﬁculty of obtaining sources and the greater secrecy exercised
correction regarding sources, and admitted this correlation

0f correction to preserve

their

(Trial

may be due t0

by departments of

an effort by departments

remaining chemical sources. (Trial Transcript,

p.

626, Ls. 3-13).

In addition to the testimonies of these Witnesses, the district court also properly considered

the discussion 0f the United States

Glossip

V.

Supreme Court

in Glossip V. Gross.

(Am.R.,

p. 1864).

In

Gross, the United States Supreme Court recognized the challenges faced by departments

of correction When attempting to obtain

lethal injection chemicals,

obstacles t0 the actions of anti-death penalty advocates

t0 refuse t0 supply executions drugs.

Glossip

discussion and the testimony produced at

pressured pharmaceutical companies

Gross, 135 S.Ct. 2726, 2733 (2015).

supported a ﬁnding that there

trial

interest in maintaining the conﬁdentiality

V.

who

and directly attributed those

0f

lethal injection

is

This

a strong public

chemical sources t0 ensure the

continued ability 0f the Department t0 carry out one of its lawful duties.

While the evidence produced
conﬁdentiality 0f lethal

inj ection

at

trial

demonstrated a strong public interest in the

chemical sources, the evidence also demonstrated that any public

interest in disclosure, particularly in this case, is

minimal. Both Bates 654 and Bates 655 involve
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the identities of lethal injection chemical sources used

(Trial Transcript, pp. 324-325, Ls. 24-2).

by

the Department nearly a decade ago.

Zmuda testiﬁed that the

source identiﬁed

by Bates 654

never even provided execution chemicals pursuant t0 the agreement discussed in Bates 654. (Trial
Transcript, p. 218, Ls. 23-25).

The evidence was

current source of the Department.

clear that neither

document would

identify a

Paulsen testiﬁed that knowing the identity of a source would

not demonstrate Whether a speciﬁc drug 0r dose used in an execution

was

stable, potent, or “safe,”

nor would the identity of the source provide any information about whether the execution caused
suffering for the

condemned.

(Trial Transcript, p. 53

1,

Ls. 8-15; pp. 532-533, Ls. 25-22).

Cover

admitted n0 evidence demonstrates that either 0f the 2011 or 2012 executions were “botched” or

caused suffering t0 the condemned individuals, nor would the identity of the source reveal whether
other sources 0r alternatives were available to

629; p. 631, Ls. 18-25).

It

Bates 655 would provide

was
little

clear

IDOC

in

2011 or 2012.

from the testimony

(Trial Transcript, pp. 627-

that public disclosure

0f Bates 654 and

information to the public, and would not provide any details

allowing for meaningful discourse. The useﬁllness of Bates 654 and Bates 655

is

primarily limited

to providing information to the public to enable the public t0 harass the sources identiﬁed

654 and Bates 655 for actions taken almost a decade ago.

by Bates

The evidence produced

at trial

demonstrated minimal public interest in disclosure of Bates 654 0r Bates 655.
2.

Evidence produced at trial was also sufﬁcient t0 support a ﬁnding that Respondents
met their burden With regard to the Conﬁdential Cash Log.

The conﬁdential cash
contains the

10g,

Which has been submitted

names of execution team members,

dates for those

at trial that the

team members. (Am.R,

p.

as well as

t0 this Court for in

payment dates

188 1; Trial Transcript,

p.

that correlate t0 training

342, Ls. 8-16).

conﬁdential cash log was withheld as some 0f the information

identify execution

team members

directly,

while other information

23

camera review,

(e.g.

Zmuda testiﬁed

(e.g.

names) would

payment

dates) could

identify execution

team members

and employee schedules.
the testimony of Theo

indirectly as these dates could

be correlated with training dates

This testimony was supported by

(Trial Transcript, p. 342, Ls. 8-16).

Lowe, a Proj ect Manager with IDOC, Who testiﬁed

that the

conﬁdential cash log was to shield the identity of execution team members.
Petitioner clariﬁed throughout the trial that she

was not seeking

purpose 0f the

(Am.R.,

p. 1881).

identifying information of the

execution team members. (Am.R., p. 1881).

Based 0n the testimony 0f Zmuda and Lowe,

was not seeking
that

the identity 0f execution

Respondents had met

their

burden

as well as Petitioner’s clariﬁcation that she

team members, the

at trial that the

district court

properly determined

conﬁdential cash 10g ﬁt under an obvious,

narrowly-construed exemption to the Public Records Act.

Board Rule 135.06 provides

that the

Department “Will not disclose (under any circumstance) the identity 0f the onsite physician; or
staff, contractors,

consultants, or volunteers serving

on escort 0r medical teams...”.

IDAPA

06.01 .01 .135.06. This Rule protects any information that, if disclosed, could reasonably result in
the identiﬁcation of the

disclosing

team member.

Zmuda’s testimony was sufﬁcient

payment dates could reasonably

district court’s

ﬁnding

that this

result in the identiﬁcation

document was properly withheld

t0 demonstrate that

of team members.

as an

The

exempt record was

supported by substantial and competent evidence.
3.

Standard 0f review regarding evidence.

Evidence produced
is

at trial will often contradict in

some

respects.

The standard 0f review

not Whether the district court relied upon non-contradictory evidence, but rather Whether the

district court’s

(Hmas

I),

ﬁndings were based 0n substantial and competent, even

156 Idaho

at

if contradicting, evidence.

743, 330 P.3d at 1101, citing Bolger V. Lance, 137 Idaho 792, 794, 53

P.3d 1211, 1213 (2002).
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Petitioner asserts that Respondents’ evidence demonstrating that disclosure 0f sources

“could jeopardize” the Department’s ability to carry out an execution was “ﬂatly contradicted.”

Respondents concede that some evidence produced

(Cross—Appellant’s Brief, p. 33).

supported the Petitioner’s position.

Though Respondents note

Petitioner in support of the assertion that the

4

at trial

that the testimony indicated

by

was “ﬂatly

‘Worst case scenario” evidence

contradicted” focuses almost entirely 0n public safety and security should a source’s identity be

revealed rather than potential jeopardy to the Department’s ability to carry out an execution.
(Cross—Appellant’s Brief, p. 34).
that contradicts the evidence

0f drug sources

is

In fact, Petitioner does not identify

Respondents presented that the public

any evidence 0r testimony

interest in the conﬁdentiality

signiﬁcant because revealing a source’s identity “could jeopardize” the ability

0f IDOC t0 carry out executions. (Cross—Appellant’s Brief,

Even

p. 34).

if Petitioner

contradictory evidence presented 0n this point, however, the district court

upon

the evidence the court

evidence does not

mean

deemed most

relevant and credible.

was

still

did point to

entitled to rely

The existence 0f contradictory

the district court’s ﬁndings are not based

0n

substantial

and competent

evidence.

Here, the district court’s ﬁndings with regard to Bates 655 and the conﬁdential cash log

were supported by substantial and competent evidence. The
t0 Bates 654,

district court’s

ﬁndings With regard

however, were not supported by substantial and competent evidence as the evidence

presented on the strong public interest in conﬁdentiality and limited public interest in disclosure

With regard t0 Bates 655 applies equally t0 Bates 654.
4.

Petitioner misunderstands Respondents’ evidence

and arguments related

to public

boycotts, protests, and the interests of government contractors.

Petitioner argues that public protest

protected First

Amendment

activities,

and

and economic pressure, including boycotts, are

that the Public

25

Records Act cannot

curtail these

protections.

(Cross—Appellant’s Brief, p. 35). Respondents agree. Petitioner further argues that

Act expressly prohibits courts from “invoking the private

the Public Records

contractor” in support 0f exemptions under Idaho

Petitioner fails to understand the interest

inj ection

Code

74-10203). Again, Respondents agree.

§

IDOC aims t0 protect by exempting the identity 0f a lethal

signiﬁcant because secrecy

is

lawful economic pressure or protest.

is

needed t0 protect a private contractor from

Rather, Respondents assert that the public interest in

conﬁdentiality of a source’s identity

is

governmental agency t0 perform

statutorily proscribed responsibilities could

its

high because without that conﬁdentiality the ability of a

Respondents assert that the public has a strong
performing their statutory responsibilities, and

of a source’s identity

As noted

(2015), citing

a death sentence.

[constitutional]

statutory

I.C.

death sentence in Idaho

its

governmental agencies and ofﬁcials

that, therefore, the

Respondent’s opening

punishment

public interest in conﬁdentiality

it

and case law, and

IDOC

is

is

constitutional,

out.”

‘[i]t

Mp, 135

necessarily follows

S.Ct. 2726,

2732-33

The death penalty

is

tasked With administering and executing

The only

through lethal injection.

Supreme Court has

the United States

35, 47, 128 S.Ct. 1520 (2008).

§§ 19-2716; 19-2716A.
is

brief,

means 0f carrying

Baze V Rees, 553 U.S.

by Idaho

interest in its

be jeopardized.

high.

in the

must be a

authorized

is

that, as “it is settled that capital

recognized

ensuring

of a

chemical source. Respondents do not assert that the public interest in the conﬁdentiality

of this information

that there

interests

I.C. §

constitutional

means of carrying out a

19-2716. The public has an interest in

agencies and ofﬁcials carry out their statutory duties, including the responsibility t0

execute those under a lawful death sentence.

The evidence presented

at trial

demonstrated that

disclosing the identity of a source “could jeopardize” the ability of the Department to carry out

these statutory responsibilities

by eliminating sources of lethal

26

injection chemicals,

Which

is

why

such information

is

exempt under Board Rule 135.06.

identity could result in the inability

Because the disclosure of the source’s

0f the Department to perform

its

statutory responsibilities With

regard t0 executions, the public interest in the conﬁdentiality of this information

is

high.

Respondents do not assert that a source’s identity should remain conﬁdential merely

to

protect that source’s personal 0r business interest. Instead, Respondents argue that the identity 0f

chemical sources must remain conﬁdential pursuant to Board Rule 135.06 and

lethal injection

Idaho Code § 74-105(4)(a)(i) in order to preserve the ability of
responsibilities With respect t0 executions

and protect the public’s

IDOC

t0

interest in

perform

its

statutory

government agencies

effectively carrying out their duties.

and convincing evidence” test
Records Act and should be reiected bV this Court.
Petitioner’s “clear

5.

In arguing that Respondents failed t0

t0 adopt a “clear

standard

is

meet

their

and convincing evidence” standard.

burden

not consistent with the Public

at trial, Petitioner

certain interests

(Cross—Appellant’s Brief, p. 38).

Code

§ 74-105(4)(a)(i) creates a

must “clearly outweigh” the public’s

the Respondents’ withholding 0f records.

and convincing evidence

is

Using

test in

This

which

this language,

and convincing evidence”

t0 support

(Cross-Appellant’s Brief, p. 38). Petitioner notes that

generally understood t0 be evidence indicating that the thing

t0

be proved

re

Adoption of Doe, 143 Idaho 188, 191 (2006)). Petitioner then compares

is

balancing

interest in disclosure.

Petitioner then argues that this Court should require “clear

t0 that

urges this Court

not consistent With the Public Records Act and should be rejected by this Court.

Speciﬁcally, Petitioner notes that Idaho

“[c]lear

is

highly probable 0r reasonably certain.” (Cross-Appellant’s Brief, p. 38, quoting
this

I_n

language favorably

used in Wade, Which held that “the withholding agency has the burden t0 demonstrate a

reasonable probability that disclosure of the requested records would result in a harm.” (CrossAppellant’s Brief, p. 38, quoting

Wade, 156 Idaho
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at 100,

320 P.3d

at 1250).

There are two major errors in Petitioner’s argument.
First, Petitioner

m

is

identical to the

assumes

meaning of the language “reasonable probability” used

Appellant’s Brief, p. 38).

“Reasonable probability”

The court in Hmas

harm

II

It is

is

at

clear,

is

is

disclosed, only that such

harm

is

(Cross-

that a speciﬁed

reasonably probable.

Hmas

II,

602. Reasonably probable, not highly probable or reasonably certain.

its

Mde standard for determining whether the withholding

burden regarding the harm that

may result from the

disclosure 0f records with

the standard a court should apply t0 determine Whether the Withholding agency

showing

M.

not identical in meaning.

emphasized that a Withholding agency need not demonstrate

Second, Petitioner conﬂates the

agency has met

however, that the language

in

used in

obviously a lower bar than “highly probable 0r reasonably certain.”

will occur if the record

159 Idaho 594

that the language “highly probable or reasonably certain”

that the record fell within a narrowly—construed

Petitioner presents

its

burden 0f

exemption t0 the Public Records Act.

no applicable authority or persuasive argument

inquiries identically,

met

and presents n0 applicable authority

for treating these

in support

two

distinct

of adopting the proposed

standard.

The primary inquiry

for a court reviewing an agency’s withholding of records

particular public records are

exempt from public disclosure pursuant

exemption to the Public Records Act.

Hmas

I,

156 Idaho

at

to a

is

Whether

narrowly construed

743, 330 P.3d at 1101.

The

withholding agency bears the burden 0f demonstrating that a withheld record ﬁts within a narrowly
construed exemption, as well as the burden 0f demonstrating a reasonable probability that the
disclosure 0f each Withheld record could result in a speciﬁed harm.

330 P.3d

at 1101.

The question

for the trial court in a Public

Hmas

I,

156 Idaho

Records Act proceeding

is

at

743,

whether

an agency’s decision t0 refuse disclosure was justiﬁed by a narrowly-construed exemption and the
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demonstration of a reasonable probability 0f harm should the document be disclosed. Li; LC.
74- 1

1

§

6.

This Court should reject Petitioner’s “clear and convincing evidence” standard as
inconsistent with the Public Records

Act and existing case law, and

is

not supported by applicable

authority 0r persuasive argument. If the district court’s ﬁndings are supported

competent evidence, those ﬁndings should not be disturbed 0n appeal.

330 P.3d

it is

by

EM,

substantial

156 Idaho

at

and
743,

at 1101.

IV.

The

district court correctly

determined that medical supply records were not within the

scope 0f Petitioner’s public records request.

On

September 21, 2017, Petitioner submitted a public records request

she requested records and information about: (1) the most current
(2) the

to

IDOC

IDOC protocol

in

Which

for executions;

drugs that have been or Will be purchased/used in ﬁxture executions (including identifying

information about the drugs; drug labels; expiration dates; purchase orders/receipts; paperwork

about

how

Leavitt

the drugs are to be stored, etc.); and (3) the use of lethal injection in the

executions

(including

paperwork about Where

IDOC

got

its

drugs

Rhoades and
from,

communications with drug suppliers 0r others regarding the acquisition of drugs). (Am.R.,

The

district court

found that

this request did

and

p. 19).

not encompass “any information about purchases 0f

other items used in the Rhoades 0r Leavitt executions such as medical supplies...only drugs and

drug suppliers.”

(Am.R., pp. 1833-1834).

regard t0 medical supplies

is

Petitioner asserted the district court’s ﬁndings with

“inexplicable” and argues that such information

was expressly

requested by Petitioner. (Cross—Appellant’s Brief, p. 41).

The

district court

was not

in error, but in fact correctly determined that medical supply

records were not within the scope 0f Petitioner’s public records request.
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Petitioner argues that

Petitioner sought records about “the use of lethal inj ection in the

Rhoades and Levitt executions,”

Which expressly includes information about the medical supplies and

suppliers.

(Cross-

Appellant’s Brief, p. 41). In so arguing, Petitioner ignores the remainder 0f that particular request,

which

clearly qualiﬁes the request:

“including paperwork about where

IDOC

got

its

drugs from,

and communications With drug suppliers or others regarding acquisition of drugs.” (Am.R.,
Petitioner attempted at trial

Yet,

it is

clear

and again here on appeal

from the qualifying language used

the request as a

whole

that Petitioner

t0

p. 19).

expand the scope 0f her original request.

in the third point

of Petitioner’s request and from

was only requesting information and records pertaining

directly to the acquisition 0f execution drugs, as well as speciﬁc information about those drugs

and the suppliers 0f those drugs. Petitioner was clearly not requesting information about other
supplies used

The

by IDOC.

district court

did not err in determining that information regarding medical supplies

outside the scope of Petitioner’s request.

Withholding 0f this information.

is

This Court should continue to support the agency’s

m
V.

A Public Records Act proceeding presents a limited inquiry for the district court:
records Withheld from disclosure pursuant to a Public Records Act request

fall

Whether

within a narrowly-

construed exemption t0 the Public Records Act and whether the disclosure of the withheld records

would be reasonably probable
the district court

t0 result in a speciﬁc, identiﬁed

was permitted to expand

and ultimately invalidate

that rule.

its

harm. Here, Petitioner argued that

inquiry t0 consider the validity 0f Board Rule 135.06,

Respondents submit that the

expand its Public Records Act inquiry t0 conduct a quasi-APA
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district court

style analysis

was not

at liberty to

of Board Rule 135 .06.

Even

if the district court

was permitted

t0 assess the validity

court erred in invalidating the rule and conducting

its

own

0f Board Rule 135.06, the

weighing.

The

district court

district

should

have given deference t0 the Board.
Petitioner argues that Respondents failed t0

Rule 135.06 and Idaho Code
at trial

meet

their

burden

at trial

under both Board

Respondents submit that the evidence presented

§ 74-105(4)(a)(i).

clearly demonstrated that source-identifying information

is

exempt from disclosure

pursuant t0 both Board Rule 135.06 and Idaho Code § 74-105(4)(a)(i), as the disclosure of this
information could jeopardize the ability of the Department t0 carry out
related t0 executions.

The public has a

performing their statutory duties.
conﬁdentiality

0f

lethal

Respondents request
as

it

this

was properly vacated due

its

chemical

governmental agencies and ofﬁcials

this

conﬁdentiality preserves

the

responsibilities.

Court not reinstate the

district court’s original

to a procedural error in the

afﬁrm the

other respects, including continuing t0

writ,

judgement and peremptory writ requiring the
disclosure under the Public Records

district court’s

judgment and peremptory writ

deem Bates 655 and

the conﬁdential cash log

from disclosure under the Public Records Act.

DATED this 20th day of March, 2020.

/s/

Jessica

JESSICA

Kuehn

KUEHN

Deputy Attorney General
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peremptory

show cause proceedings. Respondents

deem Bates 654 exempt from

Act. Respondents request this Court

all

as

sources,

further request this Court vacate the district court’s

disclosure of Bates 654, and

its

statutory responsibilities

Thus, the public also has a signiﬁcant interest in the

injection

Department’s ability t0 carry out

clear interest in

its

in

exempt
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