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STATEMENT OF THE CASE

A.

Nature of the Case
In 2016, Appellant, Medical Recovery Services, LLC ("MRS") sued Respondent,

Solomon Gepford for $416 for medical fees related to his 2015 knee surgery. It is
undisputed that Mr. Gepford promptly paid the amount in full to his medical provider after
learning of the outstanding amount from the lawsuit. Notwithstanding Mr. Gepford's
payment in full, MRS moved for summary judgment for $0 and has litigated multiple
motions for reconsideration and appeals-over more than three years-in an attempt to
recover attorney's fees purportedly incurred in the very short time before Mr. Gepford paid
the bill in its entirety.
This Court should affirm the rulings by the magistrate court and the district court,
both of which have agreed that the magistrate court did not abuse its discretion in finding
that neither MRS nor Mr. Gepford were a prevailing party. Even if the Court were to find
that the magistrate court somehow abused its discretion, it should nonetheless decline to
disturb the denial of MRS's request for attorney's fees. MRS waived its claim for fees
under Idaho Code section 12-120(1) by raising the issue for the first time on appeal.
Moreover, MRS did not satisfy that subsection's notice requirements. Likewise, MRS may
not recover fees under Idaho Code section 12-120(3) because Mr. Gepford's payment for
medical care was for personal services, not a commercial transaction. MRS' s argument to
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the contrary is at odds with the plain language of the statute, well-established Idaho law,
and common sense. In sum, this Court should affirm.

B.

Statement of Facts
Mr. Gepford received anesthesia services from Valley View Anesthesia ("VVA")

related to a knee surgery on November 6, 2015. (R. 116.) After accounting for the
contractual adjustment from Mr. Gepford's insurance provider, the total balance Mr.
Gepford owed to VVA was $416. (R. 35.) Mr. Gepford received a bill from VVA during
a time in which he was heavily medicated. (R. 116.) For this reason, the magistrate court
found that Mr. Gepford "believed the bill had been paid and that there was no outstanding
balance." (R. 116.) When the bill was not promptly paid, VVA retained the services of
MRS to collect the outstanding balance. (R. 32.)
While MRS allegedly attempted to notify Mr. Gepford of the debt, it sent the notices
to an incorrect, non-existent address. (R. 116.) Specifically, MRS sent the notices to "538

West Holliday Street," when Mr. Gepford actually resided at "538 East Halliday Street."
(R. 116 (emphasis added).) Indeed, MRS admits both that it sent the notices to the wrong
address and that it also had actual notice Mr. Gepford did not receive the notices because
MRS "received the form back as 'No such number,' according to the US postal service."
(R. 62.)
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C.

Course of Proceedings
1.

MRS Files a Lawsuit Against Mr. Gepford.

MRS filed a complaint seeking the outstanding balance on July 11, 2016.
(R. 14-16.) Mr. Gepford was not notified of the debt, nor was he aware of the existence
of the debt until he was served with the instant lawsuit. (R. 116.) Within two weeks of
learning of the underlying debt, i.e., when he was served with a Summons and Complaint,
Mr. Gepford paid the outstanding balance in full. (R. 116.) Notwithstanding his payment
of the debt, Mr. Gepford filed an Answer to the Complaint on August 16, 2016 in pro per.
(R. 21-25.)

2.

MRS Files a Motion for Summary Judgment and Seeks Fees, Costs, and
Interest.

Despite the fact that Mr. Gepford paid the underlying debt and the issues in dispute
being moot, MRS nonetheless filed a Motion for Summary Judgment on September 20,
2016. (R. 36.) In its supporting brief, MRS specifically requested "summary judgment in
favor of the plaintiff in the amount of $0.00." (R. 43 (emphasis added).) Mr. Gepford did
not oppose the Motion for Summary Judgment because it requested no monetary relief.
The district court granted the unopposed motion and awarded MRS $0. 00. (R. 91.)
MRS subsequently filed a Motion for Award of Attorney's Fees, in which MRS
requested $246 in costs and $1,580.50 in attorney's fees. (R. 84.) In other words, MRS
sought $1,580.50 for collecting on a $416 debt that was fully satisfied before MRS even
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moved for summary judgment. MRS also filed a Motion for Prejudgment Interest, seeking
$50.60 in interest. (R. 85.) Mr. Gepford, still in pro per, opposed both motions and
submitted a supporting affidavit. (R. 55-83.)
On January 23, 2017, the magistrate court denied the Motion for Attorney's Fees
and Costs, holding that MRS had not "proven in the affidavit on the motion for summary
judgment" that it had provided notice of the debt prior to filing the lawsuit. (TR Vol. I P. 7
(L. 17:4-9).) The magistrate court denied the Motion for Prejudgment Interest at the same

hearing. (TR. Vol. IP. 7 (L 14:1-2).)
MRS filed a Motion for Reconsideration, arguing that its claim to fees is governed
by Idaho Code section 12-120(3), and not Idaho Code section 12-120(1 ). (R. 95 ("This
motion is made on the grounds that the Court failed to address plaintiffs motion for
attorney fees under Idaho Code 12-120(3).").) Indeed, MRS conceded that the Court's
ruling made "MRS ineligible for an award of attorney's fees under LC. 12-120(1)." (R.
99.) Mr. Gepford opposed the Motion for Reconsideration. (R. 101-02.)
On April 17, 201 7, the magistrate court held a hearing on MRS' s Motion for
Reconsideration. (R. 106.) Once again, MRS made it clear that it was only seeking
reconsideration of the magistrate court's decision as it related to Idaho Code 12-120(3),
not Idaho Code 12-120(1). (TR. Vol. I P. 8 (L. 19-22-24) ("And so I think the
reconsideration is just to consider 12-120(3).").)
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During the hearing, MRS also argued that it was the prevailing party and therefore
entitled to fees because Mr. Gepford "only made his payments after the lawsuit was filed."
(TR. Vol. IP. 10 (L. 29-3-7).) The magistrate court indicated that it was not convinced
"that attorneys' fees and costs are appropriate under those circumstances" and denied the
Motion to Reconsider. (TR. Vol. IP. 10 (L. 29-13-17); see also R. 106.)

3.

The First Appeal and Remand.

MRS submitted an appeal in the District Court of the Sixth Judicial District of the
State of Idaho (the "First Appeal"). (R. 178-180.) MRS's First Appeal addressed only the
applicability of Idaho Code section 12-120(3). (R. 192, 198.) Indeed, in its principal brief
on appeal, the only statutory authority MRS referenced was Idaho Code section 12-120(3).
(R. 192, 198.) MRS did not reference any other statutory section in either that brief or its
reply. (See id.; see also R. 238-39.)
On March 12, 2018, the district court issued its Opinion on Appeal, in which it
remanded proceedings to the magistrate court because the record did "not reflect that the
trial court made the determination of whether MRS or Gepford was the prevailing party,
or whether neither was a prevailing party." (R. 253.) The district court further remanded
proceedings because the record did not reflect whether the magistrate court "appl[ied] the
discretionary standards that should have been applied." (R. 255.) The district court did not
remand proceedings regarding whether MRS complied with the 10-day notice requirement
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under Idaho Code section 12-120(1 ). (R. 249-256.) To the contrary, the district court
accepted these findings in its Opinion on Appeal. (R. 250-51.)
On remand, the magistrate court again entered a Decision & Order denying MRS' s
request for fees, costs, and interest. (R. 116-119.) This time, the magistrate court expressly
applied "the standards ofl.R.C.P. 54(d)(l)(B)" and determined that neither party prevailed.
(R. 117.) First, the magistrate court noted that MRS requested and recovered $0. (R. 118.)
Second, the magistrate court noted a "lack of diligence" from MRS in attempting to recover
the debt. (R. 118.) Specifically, MRS sent notices to the incorrect address but managed to,
"with a little due diligence," locate the correct address when serving the Summons and
Complaint. (R. 118.) As evidenced by Mr. Gepford's prompt payment after becoming
aware of the debt, Mr. Gepford "could have been afforded the opportunity to pay the bill
in an even timelier manner and perhaps negotiated something short of a large attorney's
fee and substantial interest." (R. 118.)
The magistrate court expressly incorporated these findings into its analysis
regarding prejudgment interest, finding that "[i]t hardly seems fair to require [Mr. Gepford]
to pay the sum requested for prejudgment interest at this point." (R. 118.) Based on its
findings, and given the relief sought and the result obtained, the magistrate court was "hard
pressed to find that either party prevailed to any significant extent" and "decline[ d] to do
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so." (R. 118.) The magistrate court therefore denied MRS's request for fees, costs, and
interest. (R. 118.)
Once again, MRS filed a Motion to Reconsider the magistrate court's decision. (R.
120-145.) For the first time in the entire dispute, MRS submitted a Declaration from
Taylor Lugo purporting to satisfy the notice requirements ofldaho Code section 12-120(1).
Mr. Lugo' s Declaration stated that attached were "true and correct copies of the notices
sent to the defendant by Medical Recovery Services, LLC." (R. 130,

,r 2.) The attached

notices, however, showed that the notices were sent to an incorrect, non-existent address.
(R. 130, ,r 3.)
In addition to the problems with the address, the notices did not contain any
meaningful information to apprise Mr. Gepford of the debt. The notices were devoid of
any reference to Mr. Gepford, any account of Mr. Gepford's, and any medical services Mr.
Gepford received. (R. 132-136.) Indeed, the notices indicated that the client is
"Intermountain Emergency Physicians," as opposed to VVA, which is not a provider with
whom Mr. Gepford has an account or from whom he has received services. (R. 132.)
Mr. Gepford again opposed the Motion to Reconsider. (R. 148--49.) At a hearing on
July 12, 2018, the magistrate court denied the Motion to Reconsider as it related to MRS' s
fees and costs but granted the Motion as it related to MRS' s claim to prejudgment interest.
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(R. 161.) Prejudgment interest was ultimately awarded in the amount of $26.25. (R. 17576.)

4.

The Second Appeal.

On July 24, 2018, MRS appealed the magistrate court's decision denying MRS its
attorney's fees and costs (the "Second Appeal"). (R. 257.) In its Decision and Order on
Appeal, the district court held that the "record reflects the trial court's reasoning regarding
the issue of the prevailing party." (R. 323.) Specifically, the district court concluded that
the magistrate court, "in exercise of its discretion under IRCP 54, found that neither party
prevailed to any significant extent as there were notice issues with the appellant and an
original request of $0 in the appellant's Motion for Summary Judgment." (R. 320-21.)
Therefore, the district court held, "it is evident from the trial court's Decision and Order
that the trial court arrived at its decision through proper reason and in total did not error in
exercising its discretion not to identify a prevailing party in the suit." (R. 324.) The district
court therefore denied MRS' s request for attorney's fees and costs, both below and on
appeal. (R. 325.)

ISSUES ON APPEAL AND STANDARDS OF REVIEW
A Prevailing Party Determination is Reviewed for an Abuse of Discretion.
"Determination of the prevailing parties in a civil action is committed to the sound
discretion of the trial court." Poole v. Davis, 153 Idaho 604,606,288 P.3d 821, 824 (2012);

see also Idaho R. Civ. P. 54(d)(l)(B). The determination of the prevailing party is therefore
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reviewed "under an abuse of discretion standard" and "will not be disturbed on appeal
absent an abuse of discretion." Collins v. Jones, 131 Idaho 556, 559, 961 P.2d 647, 650
(1998). "Only in the rarest circumstances will this court reverse the district court's
determination of which party prevailed." Jorgensen v. Coppedge, 148 Idaho 536,538,224
P.3d 1125, 1127 (2010).
Whether Idaho Code Section 12-120 Applies is a Question of Law.
"Whether a statute awarding attorney's fees applies to a given set of facts is a question of
law." Grease Spot, Inc. v. Harnes, 148 Idaho 582, 586, 226 P.3d 524, 528 (2009). This
includes disputes regarding the proper application of Idaho Code section 12-120. See

Medical Recovery Servs., LLC v. Merritt, 163 Idaho 699,705,417 P.3d 1025, 1031 (2018).
Whether a Party is Entitled to Recover its Attorney's Fees and Costs on Appeal is a
Question of Law.
"Idaho Appellate Rule 41 allows a party to claim attorney fees on appeal. However, the
party must provide either a statutory or contractual basis of entitlement to attorney fees."

First Sec. Corp. v. Belle Ranch, LLC, 165 Idaho 733, 745, 451 P.3d 446, 458 (2019).
ARGUMENT
I.

The Magistrate Court Did Not Abuse its Discretion in Concluding That MRS
Was Not a Prevailing Party.
"Determination of the prevailing parties in a civil action is committed to the sound

discretion of the trial court." Poole v. Davis, 153 Idaho 604,606,288 P.3d 821, 824 (2012);

see also Idaho R. Civ. P. 54(d)(l)(B). "When examining whether a district court abused its
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discretion, this Court considers whether the district court: ( 1) perceived the issue as one of
discretion; (2) acted within the outer boundaries of that discretion and consistently within
the applicable legal standards; and (3) reached its decision by an exercise of reason."

Jorgensen v. Coppedge, 148 Idaho 536, 538, 224 P.3d 1125, 1127 (2010). "Only in the
rarest of circumstances will this court reverse the district court's determination of which
party prevailed." Id. (emphasis added); see also Poole, 153 Idaho at 606 (same). This Court
should uphold the magistrate and district court's prevailing party determination because:
(1) the magistrate court correctly perceived the issue as one of discretion, and (2) acted

within its discretion, and by exercise of reason, in holding that MRS did not prevail in the
underlying action.

A.

The Magistrate Court and District Court Correctly Perceived the
Prevailing Party Issue as One of Discretion.

The record establishes that the magistrate court correctly perceived the prevailing
party issue as a matter of discretion. Quoting the applicable standard, the magistrate court
acknowledged that the determination of "which party to an action is a prevailing party" is
a consideration that it must make "in its sound discretion." (R. 117 (quoting Idaho R. Civ.
P. 54).) In exercising its discretion, the magistrate court indicated it was "hard pressed to
find that either party prevailed to any significant extent" and "decline[ d] to do so." (R.
118.) Additionally, in the Second Appeal, the district court accurately recognized that the
magistrate court "perceived the issue as one of discretion." (See R. 323 ("[T]he trial court
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acknowledged in its Decision and Order that it perceived the issue as one of discretion
.... "); see also R. 324 ("[T]he trial court held that under the standards articulated in section

[54](d)(l)(B) that it is within the court's discretion to determine or not determine a
prevailing party.").) MRS does not contest, and the record does not support, the conclusion
that the magistrate court treated the inquiry as anything other than discretionary.
Accordingly, this factor supports upholding the magistrate court's ruling and the district
court's affirmation of the same.
B.

The Magistrate Court Acted in Accordance with Applicable Legal
Standards.

"[T]he prevailing party determination is based on the action as a whole," requiring
consideration of "(1) the final judgment or result obtained in relation to the relief sought;
(2) whether there were multiple claims or issues between the parties; and (3) the extent to
which each of the parties prevailed on each of the claims or issues." City of Middleton v.
Coleman Homes, LLC, 163 Idaho 716, 723, 418 P.3d 1225 (Idaho 2018). When assessing

the pertinent factors, courts should consider whether a party obtained "the most favorable
outcome that could possibly be achieved." Eighteen Mile Ranch, LLC v. Nord Excavating
& Paving, Inc., 141 Idaho 716, 719, 117 P.3d 130, 133 (2005).

In this case, there was a single claim before the magistrate court-a claim for $416
against Mr. Gepford relating to an allegedly unpaid medical bill. The final disposition in
this case was a judgment in the amount of $0. In other words, Mr. Gepford incurred no

-11-

liability to MRS. This, for Mr. Gepford, was "the most favorable outcome that could
possibly be achieved" in the underlying lawsuit. Shore v. Peterson, 146 Idaho 903, 914,
204 P.3d 1114, 1126 (2009) ("[A] defendant's non-liability is evidence that it is the
prevailing party.").
The magistrate court considered this "final judgment or result obtained in relation
to the relief sought." The magistrate court specifically noted that after MRS sued
Mr. Gepford to recover $416, it eventually filed a Motion for Summary Judgment in which
it "asked for $0." (R. 118.) The magistrate court's order likewise acknowledges that $0 is
the amount MRS ultimately recovered from Mr. Gepford. (R. 118.) Thus, the magistrate
court's ruling was predicated on the fact that MRS recovered nothing, despite filing a
lawsuit to recover $416.
Further, the magistrate court indicated that MRS incurred fees and costs only as a
result of its own "lack of diligence." (R. 118.) Specifically, Mr. Gepford was not "afforded
the opportunity to pay the bill" because MRS "sent notices to an incorrect and non-existent
address." (R. 118.) The magistrate court further criticized MRS 's failure to send the notices
to the correct address when it had the obvious capability of doing so, as was evidenced by
MRS' s eventual service of the Summons and Complaint upon Mr. Gepford. (R. 118
(recognizing that MRS, "with a little due diligence obviously found a correct address").)
As a result ofMRS's "lack of diligence," Mr. Gepford was deprived of any opportunity to
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"negotiate[] something short of a large attorney's fee and substantial interest." (R. 118.)
The magistrate court's decision correctly refused to reward MRS in the form of attorney's
fees for its failure to notify Mr. Gepford of its claims, a simple action that would have
obviated any need for litigation and attorney's fees.
Based on its ample consideration of the appropriate factors identified above, the
magistrate concluded that, "[g]iven the lack of diligence in this matter prior to filing suit
and the result obtained by the Plaintiffs attorney the Court is hard pressed to find that
either party prevailed to any significant extent, and the Court declines to do so." (R. 118.)
The magistrate court further concluded that, even if MRS were the prevailing party (it was
not), the "fair and equitable award of attorney's fees would be exactly what Plaintiffs
counsel asked for in his motion for summary judgment. That would be $0.00." 1 (R. 118.)
Notwithstanding the magistrate court's findings, MRS argues on appeal that it
obtained "the most favorable outcome that could possibly be achieved." (App. Br. at 13.)
But this is not so. Indeed, MRS failed to a recover a single cent as a result of the lawsuit.
While Mr. Gepford did pay the $416 to VVA, MRS obtained nothing in the course of these

1

MRS contends that upholding the magistrate court's findings would result in "unnecessary
litigation." (See App. Br. at 13.) MRS's contention ignores the fact that litigation ensued in this
matter only as a result ofMRS's "lack of diligence." (R. 118.) In any event, the only "unnecessary
litigation" in this case has consisted of MRS' s repeated and unsuccessful attempts to litigate an
issue that has been moot for more than three years.
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proceedings. This alone precludes MRS from invoking prevailing party status. See, e.g.,
Hewitt v. Helms, 482 U.S. 755, 759 (1987) ("Respect for ordinary language requires that a

plaintiff receive at least some relief on the merits of his claim before he can be said to
prevail."); Kentucky v. Graham, 473 U.S. 159, 159 (1985) ("Liability on the merits and
responsibility for fees go hand in hand."); ACORN v. Wallis, 717 F.2d 451, 453 (8th Cir.
1983) (requiring "a favorable determination of a significant issue raised by the party
seeking to recovery attorney's fees"); see also Gingras v. Lloyd, 740 F .2d 210 (2d Cir.
1984) (holding that a prevailing party must have "achieved some vindication of his rights
as a result of the lawsuit" and that a party cannot prevail where it "obtained only benefits
that the defendant plainly would have conferred even in the absence of a lawsuit"). 2
MRS' s reliance on Joseph Magnin Co. v. Schmidt, 89 Cal. App. 3d Supp. 7, 152
Cal. Rptr. 523 (Cal. Ct. App. 1978) is misplaced. MRS argues that Schmidt stands for the
proposition that "a defendant cannot pay a plaintiff the amount at issue after filing the
complaint to prevent the plaintiff from being the prevailing party." (App. Br. at 12.) But
MRS misstates the holding, and Schmidt is readily distinguishable from the facts here. The
action in Schmidt was based on California's "Retail Installment Sales Act," which "was

2

MRS notes that Idaho courts have permitted consideration of settlement agreements in making
prevailing party determinations. (See App. Br. at 11.) But there was no settlement agreement
between MRS and Mr. Gepford. Therefore, MRS' s citation to these cases are inapposite. See
Clarke v. Latimer, 165 Idaho 1, 6, 437 P.3d 1, 6 (2018) (requiring that the agreement be "reached
by the parties").
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designed to protect debtors with good defenses who were unable, without a statutory
provision for attorney fees and costs, to engage local counsel or risk advancing legal costs."
See id. at 8. The Retail Installment Sales Act permits defendants to recover attorney's fees

where they "tendered to the plaintiff the full amount to which he was entitled" in a
"prelitigation tender." See id. at 10-11. By tendering the amount actually owed in a
prelitigation tender, defendants are able to prevent installment creditors from "litigating
excessive and improper claims." See id. at 13. The Schmidt court held that the defendant
was not the prevailing party because the tender was made "after the complaint was filed."
See id. at 9, 12. Thus, Schmidt held that the defendant failed to meet the statutory criteria

regarding prelitigation tenders and was not entitled to attorney's fees. This decision did
not, as MRS contends, hold that the plaintiff was the prevailing party because the
installment balance was paid after the lawsuit was filed. 3
The Supreme Court of Oklahoma's decision in Tulsa Adjustment Bureau, Inc. v.
Calnan, 427 P.3d 1050 (Okla. 2018) more closely resembles the facts of this case. In
Calnan, a collection agency sued a consumer to collect outstanding medical bills. See id.

at 1051-52. "[S]hortly after [the consumer] was served a copy of that petition, [consumer]

3

Additionally, the defendant in Schmidt made the payment directly to the plaintiff. See Schmidt,
89 Cal. App. 3d at 9 ("One day after the substituted service of the complaint and summons on
respondent, she paid the balance of the principal ($276) personally to appellant."). Unlike this case,
the plaintiff's prevailing party status in Schmidt was a result of its direct recovery of the relief
sought in the lawsuit. MRS has not directly recovered any amount sought in the Complaint.
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paid his debt in full." Id. "Accordingly," the court reasoned, "when [collection agency]
moved for summary judgment on its claims there was nothing left for the Court to do-no
'judgment' or 'judicial decree' was necessary to make the [consumer] pay the money;
[consumer] had already done that." Id. at 1051. The Oklahoma Supreme Court concluded
that because the collection agency's claim was to redress "the existence of monetary harm,
the fact that [consumer] has already remedied that harm" entails that the collection agency
could not "be labeled the 'prevailing party."' Id.
Similar to Calnan, Mr. Gepford paid the debt in full directly to VVA. Further, as
with the collection agency in Calnan, MRS "continued to press its claims past the point at
which they had been paid." See id. at 1052. Accordingly, when MRS sought summary
judgment, "there was nothing left for the Court to do," as Mr. Gepford had already
remedied the specified harm. As such, MRS cannot "be labeled the prevailing party."
More recently, on January 22, 2020, the magistrate court in the Idaho District Court
for the Seventh Judicial District held that MRS was not a prevailing party and rejected
arguments similar to the arguments MRS makes on appeal. (See Medical Recovery Servs.,
LLC v. Juan Hernandez, Case No. CVl0-19-4167, Memorandum Decision Re: Attorney

Fees and Costs, attached as App'x 1.) In this case, MRS sued a victim of a violent crime
for medical bills for which the victim was not responsible. Specifically, the defendant in
that case was stabbed three times by an unknown assailant. (See id. at 1, i1 1.) As a result
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of his victim status, the Crime Victims Compensation Program for the State of Idaho
("CVCP") agreed to pay the costs of the defendant's medical treatment. (See id. at 2, il 2.)

Due to complications with the defendant's primary insurance provider, CVCP did
not immediately pay the bill. (See id. at 2,

il 3.) The account was thereafter assigned to

MRS, who sued the defendant for the outstanding amount. (See id. at 2,

il 5.) After the

lawsuit was filed, CVCP paid the bill and MRS voluntarily dismissed its lawsuit with
prejudice. (See id. at 5.) Similar to its arguments here, MRS in that case claimed it was "the
prevailing party because, after filing the complaint, they were able to obtain payment from
a third party for the medical services received by [the defendant] that were the subject of
the lawsuit." (See id.) MRS therefore asserted that "it received the best possible outcome"
because the outstanding bill was paid. (See id. at 7.) The magistrate court rejected MRS's
argument, finding instead that "the best possible outcome for MRS would have been to
obtain a money judgment against [the defendant]. In fact, that is what they were originally
seeking." (See id. at 7.)
The circumstances in this case are similar. MRS claims prevailing party status based
on the fact that the outstanding bill was paid. (See App. Br. at 13.) However, as in
Hernandez, MRS ignores the fact that it did not "obtain a money judgment" despite a

money judgment being "what they were originally seeking." (See App'x 1 at 7.) Because
MRS failed to obtain "the best possible outcome" by recovering what it was "originally
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seeking," this Court should follow Hernandez's reasoning and uphold the magistrate
court's prevailing party determination.
Ultimately, MRS has not demonstrated that the magistrate court failed to perceive
the prevailing party issue as one of discretion. MRS has further failed to establish that the
magistrate court did not act in accordance with "applicable legal standards" or by "exercise
of reason." MRS has therefore failed to carry its burden on appeal. See Freeman & Co. v.
Bolt, 132 Idaho 152,162,968 P.2d 247,257 (1998) ("[T]he burden is on the party disputing

the award to demonstrate an abuse of discretion."). Accordingly, the magistrate court's
determination, and the district court's subsequent affirmance of the same, does not
constitute a "rare case" where the prevailing party determination should be disturbed on
appeal. City ofMeridian v. Petra, Inc., 154 Idaho 425,454,299 P.3d 232,261 (2013).

II.

MRS Is Not Entitled to Statutory Attorney Fees.
A.

The Court Need Not Reach This Issue Unless it Concludes That the
Magistrate Court Abused its Discretion Regarding the Prevailing Party
Determination.

MRS argues on appeal that it is statutorily entitled to attorney's fees pursuant to
Idaho Code section 12-120(1) and Idaho Code section 12-120(3). (See App. Br. at 14-18.)
However, prevailing party status is a prerequisite to recovery under both statutes. See I.C.
§ 12-120(1) (indicating fees are "allowed to the prevailing party"); see also id. § 12-120(3)
(stating that "the prevailing party shall be allowed a reasonable attorney's fee"). Thus, to
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the extent this Court concludes that the magistrate court did not abuse its discretion in
finding that MRS was not the prevailing party, (see supra§ I), the Court need not consider
MRS' s arguments as they relate to the Idaho Code. In any event, MRS is not entitled to
attorney's fees under either statute because: (1) MRS did not preserve its arguments under
Idaho Code section 12-120( 1) and did not satisfy the notice requirements of the same, and
(2) there was no commercial transaction between MRS and Mr. Gepford, as required under
Idaho Code section 12-120(3).
B.

MRS Is Not Entitled to Relief Under Idaho Code Section 12-120(1 ).

Idaho Code section 12-120( 1) provides,
Except as provided in subsections (3) and (4) of this section, in
any action where the amount pleaded is thirty-five thousand
dollars ($35,000) or less, there shall be taxed and allowed to
the prevailing party, as part of the costs of the action, a
reasonable amount to be fixed by the court as attorney's fees.
For the plaintiff to be awarded attorney's fees, for the
prosecution of the action, written demand for the payment of
such claim must have been made on the defendant not less than
ten (10) days before the commencement of the action;
provided, that no attorney's fees shall be allowed to the
plaintiff if the court finds that the defendant tendered to the
plaintiff, prior to the commencement of the action, an amount
at least equal to ninety-five percent (95%) of the amount
awarded to the plaintiff.
LC.§ 12-120(1). MRS is not entitled to attorney's fees under this section because: (i) it has
not preserved this issue for appellate review, and (ii) it did not satisfy the 10-day notice
requirements of this section.
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1.

MRS Did Not Preserve This Issue

"It is well settled that an issue is not preserved for review by this Court even though

it was raised before the magistrate when the issue is not raised later before the district court
in the intermediate appeal." Fed. Home Loan Mortg. Corp. v. Butcher, 157 Idaho 577, 581,
338 P.3d 556, 561 (2014); see also Wood v. Wood, 124 Idaho 12, 17, 855 P.2d 473, 478
(Ct. App. 1993) (declining to address issue that was not presented to the district court in
intermediate appeal from magistrate court). In its First Appeal to the district court, MRS
sought attorney's fees only under Idaho Code section 12-120(3), not Idaho Code section
12-120(1). (See R. 192, 198, 238-239, 315.) Indeed, in the First Appeal, MRS conceded
that the Court's findings "make MRS ineligible for an award of attorney's fees under I.C.
12-120(1 )." (See R. 99.) While MRS did attempt to resurrect its arguments relating to Idaho
Code section 12-120(1) in its Second Appeal, (see R. 286), its argument exceeded the scope
of remand from the First Appeal. In the First Appeal, the district court accepted the
magistrate court's findings that the notice requirements of Idaho Code section 12-120(1)
were not met. MRS conceded this point. (R. 99.) The remand was therefore limited to the
question of which party prevailed in the action, if any. MRS's belated attempt to obtain
relief under Idaho Code section 12-120( 1) was not properly "raised before the magistrate"
and is therefore inappropriate for appellate review.
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Because this issue was not presented to the district court in the First Appeal or the
magistrate court on remand, and because MRS' s attempts to resurrect the issue in the
Second Appeal exceed the scope of the district court's remand, this Court should decline
to consider MRS's claim to attorney's fees under Idaho Code section 12-120(1).

2.

MRS Did Not Comply with the Notice Requirements of Idaho
Code Section 12-120(1)

Even if MRS had preserved this issue for appeal (it has not), MRS still cannot obtain
an award of attorney's fees under section 12-120(1). For a plaintiff to recover under Idaho
Code section 12-120( 1), "written demand for payment of such claim must have been made
on the defendant not less than ten (10) days before the commencement of the action." I.C.
§ 12-120(1). It is not enough that a written demand be made upon a defendant, the notice
must also contain a demand for repayment of a specific amount. See Keybank Nat'! Ass 'n
v. PALL LLC, 155 Idaho 287,297, 311 P.3d 299, 309 (2013). MRS did not satisfy these

requirements.
MRS first contends that the Declaration of Taylor Lugo "establishes that MRS sent
the first demand notice ... more than ten days before the Complaint was filed." (See App.
Br. at 15.) But Mr. Lugo' s Declaration specifically shows that MRS sent the notices to an
incorrect and non-existent address. (R. 130.) Additionally, Mr. Lugo's Declaration attaches
"true and correct copies of the notices sent to" Mr. Gepford. (R. 130.) However, the "true
and correct copies of the notices" do not contain any reference to Mr. Gepford, nor do they

-21-

contain any account number, account balance, or demand for payment of any specified
sum. (See generally R. 132-36.) Indeed, the notices contain reference to the incorrect
medical provider (Intermountain Emergency Physicians) and not VVA. (R. 132.) These
notices do not, as a matter of law, satisfy the notice requirements of Idaho Code section
12-120(1). See Keybank, 155 Idaho at 297.
Next, MRS argues that "[t ]here is no requirement that the defendant receive the
demand." (See App. Br. at 15.) But this Court has already instructed MRS that "LC. § 12120( 1) 'requires the defendant to be notified of the plaintiffs claim against defendant for
at least ten days before a complaint can even be filed."' Medical Recovery Services, LLC

v. Bonneville Billing and Collections, Inc., 157 Idaho 395, 402, 336 P.3d 802, 808 (2014)
(emphasis added) (quoting Cox v. Mueller, 125 Idaho 734, 737, 874 P.2d 545,548 (1994)).
Indeed, "[t]he obvious purpose of LC. § 12-120(1) is to discourage litigation," an aim that
cannot be accomplished unless a defendant is actually notified of possible claims. Cox v.

Mueller, 125 Idaho 734, 737, 874 P.2d 545, 548 (1994). Because the pre-litigation notices
MRS claims to have sent were never received by Mr. Gepford, MRS did not actually notify
Mr. Gepford of the possible claims against him and cannot recover under section 12120(1 ). 4

4

MRS also argues that notes of a phone call show that Mr. Gepford actually "received the demand
notice." (See App. Br.at 15.) However, this "evidence" was not provided to the magistrate court
until MRS filed its second Motion for Reconsideration. (See TR. Vol. IP. 18 (L. 9:15-22).) Aside
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This Court should therefore affirm the magistrate's determination-and the district
court's subsequent affirmance-that "attorney's fees cannot be awarded to [MRS] per
Idaho Code § 12-120(1 )" "[b ]ecause [MRS] failed to provide notice to [Mr. Gepford]."
(See R. 118.)

C.

MRS Is Not Entitled to Relief Under Idaho Code Section 12-120(3).

Moreover, MRS is not entitled to an award of attorney's fees under Idaho Code
section 12-120(3) because this case does not involve a commercial transaction. Idaho Code
section 12-120(3) provides,
In any civil action to recover on an open account, account
stated, note, bill, negotiable instrument, guaranty, or contract
relating to the purchase or sale of goods, wares, merchandise,
or services and in any commercial transaction unless
otherwise provided by law, the prevailing party shall be
allowed a reasonable attorney's fee to be set by the court, to be
taxed and collected as costs.
LC. § 12-120(3) (emphasis added). This section separately defines "commercial
transaction" to mean "all transactions except transactions for personal or household
purposes." See id. The magistrate court-and subsequently, the district court-correctly

from being untimely, it was rebutted by the sworn testimony of Mr. Gepford. (See R. 81; see also
TR. Vol. I. P. 22 (L 24:21-25:1).) Given the disputed evidence, the magistrate court was entitled
to weigh the evidence and assess the credibility of both side's positions. Because the magistrate
court's determination was supported by competent evidence, (see R. 116-120), it should not be
disturbed on appeal. See PacifiCorp v. Idaho State Tax Comm 'n, 153 Idaho 759, 768, 291 P.3d
442, 451 (2012) ("It is the province of the trial judge to weigh the conflicting evidence and
testimony and to judge the credibility of witnesses.").
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refused to award MRS any attorney fees under this section: (i) because this subsection
requires a commercial transaction, (ii) because this action was not based on a transaction
with a commercial purpose, and (iii) because MRS was not itself a party to any commercial
transaction.
1.

Commercial Transaction Requirement

"The interpretation of a statute must begin with the literal words of the statute; those
words must be given their plan, usual, and ordinary meaning; and the statute must be
construed as a whole." Ada Cty. Pros. Att'y v. 2007 Legendary Motorcycle, 154 Idaho 351,
353,298 P.3d 245,247 (2013). "If the statute is not ambiguous, this Court does not construe
it, but simply follows the law as written." Verska v. Saint Alphonnsus Reg 'l Med. Ctr., 151
Idaho 889, 893, 265 P.3d 502, 506 (2011).
The Idaho Supreme Court has long recognized "[t]here must be a commercial
transaction between the parties for attorney fees to be awarded" under Section 12-120(3).
Great Plains Equip., Inc. v. Northwest Pipeline Corp., 136 Idaho 466, 471, 36 P.3d 218,

223 (2001) (characterizing the commercial transaction requirement as a prerequisite for a
party to "avail itself of LC. § 12-120(3)"); Idaho Transp. Dept. v. Ascorp, Inc., 159 Idaho
138, 141, 357 P.3d 863, 866 (2015) ("Idaho Code section 12-120(3) applies when the
'commercial transaction comprises the gravamen of the lawsuit.'" (quoting Brower v. E.I.
DuPont De Nemours & Co., 117 Idaho 780, 784, 792 P.2d 345, 349 (1990)); Union
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Warehouse and Supply Co., Inc. v. Illinois R.B. Jones, Inc., 128 Idaho 660, 669, 917 P.2d

1300, 1310 (1995) (requiring the contract language in section 12-120(3) to consist of an
action "relating to a 'commercial transaction"'); Stevens v. Eyer, 161 Idaho 407, 410, 387
P.3d 75, 78 (2016) ("[W]hether a party can recover attorney fees under Idaho Code section
12-120(3) depends on whether the gravamen of the claim is a commercial transaction."
(alteration in original)); Advanced Medical Diag., LLC v. Imaging Ctr. ofIdaho, LLC, 154
Idaho 812,815,303 P.3d 171, 174 (2013) (holding that "Idaho Code section 12-120(3) ...
provides that in any civil action to recover in a commercial transaction, the prevailing
party shall be allowed a reasonable attorney fee" (emphasis added)); Cramer v. Slater, 146
Idaho 868, 882, 204 P .3d 508, 521 (2009) ("[T]his case does not constitute a commercial
transaction; therefore, I.C. § 12-120(3) is inapplicable to the present action.").
This Court's application of section 12-120(3) is consistent with the statute's plain
meaning. The Legislature's use of the word "and" is conjunctive and denotes an additional
requirement that must be established to qualify for attorney's fees under Idaho Code section
12-120(3). Compare Ameritel Inns, Inc. v. Pocatello-Chubbuck Auditorium or Community
Ctr. Dist., 146 Idaho 202, 205, 192 P.3d 1026, 1029 (2008) (The word "and" is "a

conjunction connecting words or phrases expressing the idea that the latter is to be added
to or taken along with the first." (emphasis added) (quoting Black's Law Dictionary 86
(6th ed. 1990)) ), with State v. Rivera, 131 Idaho 8, 10, 951 P .2d 528, 530 (Ct. App. 1998)
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(recognizing the term "or" to express "an alternative between different or unlike things,
states, or actions" (quoting Webster's Third New Int'l Diet. (1993))). Based on the plain
terms of section 12-120(3 ), a party must satisfy three requirements before it is entitled to
fees. First, the party must be a prevailing party (MRS is not, see supra § I.). See I.C. § 12120(3). Second, the civil action must seek to "recover on an open account, account stated,
note, bill, negotiable instrument, guaranty, or contract relating to the purchase or sale of
goods, wares, merchandise, or services" (the "Listed Transactions"). See I.C. § 12120(3). Finally, and in addition to constituting one of the Listed Transactions, the civil
action must be a "commercial transaction." See id.
Notwithstanding the plain meaning of the statute and precedent from this Court,
MRS maintains that the magistrate court "improperly believed that the services must be for
a commercial transaction." (See App. Br. 17.) MRS contends that attorney's fees are
mandatory in suits involving a "contract related to the purchases of services," regardless of
whether a commercial transaction is involved. (See App. Br. at 16.) This interpretation of
the statute was tacitly rejected in Carillo v. Boise Tire Co., 152 Idaho 741, 274 P.3d 1256
(2012), Frontier Dev. Grp., LLC v. Caravella, 157 Idaho 589, 338 P.3d 1193 (2014), and

McCormick Intern. USA, Inc. v. Shore, 152 Idaho 920,277 P.3d 367 (2012).
In Carillo, the plaintiffs obtained a tire rotation from the defendant tire shop. See
152 Idaho at 745. Despite the existence of contract for automobile services, this Court
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refused to award fees under section 12-120(3) because the transaction was not "for a
commercial purpose." Id. at 755 ("The transaction here at issue ... lacked the symmetry
of commercial purpose necessary to trigger I.C. § 12-120(3) .... "). In Caravella, the
plaintiffs made fraud claims in relation to a residential construction agreement. See 157
Idaho at 591. Despite the existence of a contract for construction services, the Court refused
to award fees under 12-120(3) because the transaction in dispute "was not commercial."

Id. at 599. Finally, in Shore, the plaintiff sued her former divorce attorney for malpractice.
See 152 Idaho at 922. Despite the existence of a contract for legal services, this Court
declined to award fees under 12-120(3) because there "was not a commercial transaction."

Id. at 927. The Court further explained, "[i]t is difficult to fathom a more intensely personal
transaction than hiring an attorney to negotiate the end of a marriage." Id. These decisions
make clear that it is not enough for a transaction to simply constitute a contract for services;
it must also constitute a commercial transaction. "To hold otherwise would be to convert
the award of attorney's fees from an exceptional remedy justified only by statutory
authority to a matter of right in virtually every lawsuit filed." Great Plains Equip., Inc. v.

Northwest Pipeline Corp., 136 Idaho 466, 472, 36 P.3d 218, 224 (2001).
In addition to contradicting clear precedent, MRS' s argument contravenes the plain
language of the statute. As noted above, Idaho Code section 12-120(3) uses a conjunctive
"and" in denoting the individual requirements of the statute. MRS effectively rewrites the
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terms of the statute by inserting a disjunctive "or" in place of the conjunctive "and." To
illustrate, compare the actual terms of the statute with MRS' s interpretation.
Section 12-120(3)

MRS Interpretation

In any civil action to recover on an open
account, account stated, note, bill,
negotiable instrument, guaranty, or
contract relating to the purchase or sale of
goods, wares, merchandise, or services and
in any commercial transaction unless
otherwise provided by law, the prevailing
party shall be allowed a reasonable
attorney's fee to be set by the court, to be
taxed and collected as costs.

In any civil action to recover on an open
account, account stated, note, bill,
negotiable instrument, guaranty, fl contract
relating to the purchase or sale of goods,
wares, merchandise, or services for] in any
commercial transaction unless otherwise
provided by law, the prevailing party shall
be allowed a reasonable attorney's fee to be
set by the court, to be taxed and collected
as costs.

As the table above illustrates, MRS' s interpretation cannot be reconciled with the
plain terms of the statute. First, MRS' s interpretation renders meaningless the "or"
immediately preceding the statutory phrase "contract relating to the purchase or sale of
goods." If the phrase "commercial transaction" was just another addition to the Listed
Transactions (as MRS asserts), this "or" would be entirely unnecessary in setting forth the
Listed Transactions and, grammatically, should have been removed from the clause
altogether. Accord In re Winton Lumber Company, 57 Idaho 131, 136, 63 P.2d 664, 666
(1936) (holding that "effect must be given to all the words of the statute if possible, so that
none will be void, superfluous, or redundant"). Second, MRS' s interpretation rewrites the
statute and inserts an "or" in place of an "and." This interpretation effectively takes the two
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statutory requirements, i.e., that the transaction be one of the Listed Transactions "and" a
commercial transaction, and combines them into a single requirement, i.e., that the
transaction simply be one of the Listed Transactions. This interpretation is contrary to the
plain terms of the statute and should therefore be rejected. 5 See Verska v. Saint Alphonnsus
Reg'/ Med. Ctr., 151 Idaho 889,893,265 P.3d 502,506 (2011) ("If the statute is not

ambiguous, this Court does not construe it, but simply follows the law as written.").
2.

Commercial Purpose

"[I]n order for a transaction to be commercial, each party to the transaction must
enter the transaction for a commercial purpose." Carillo v. Boise Tire Co., Inc., 152 Idaho
741,756,274 P.3d 1256, 1271 (2012). "Lacking this requirement, nearly every transaction
involving an individual would be classified commercial." Id. A party transacts with a
commercial purpose where the aim of the transaction is "to derive income." See Brown v.
Greenheart, 157 Idaho 156, 167, 335 P.3d 1, 12 (2014); Stevens v. Eyer, 161 Idaho 407,

412, 387 P.3d 75, 80 (2016) ("This Court has previously characterized transactions as

5

Alternatively, to the extent this Court considers this subsection ambiguous, it should resolve any
ambiguities in accordance with the legislative intent. See Moser v. Rosauers Supermarkets, Inc.,
165 Idaho 133, 137, 443 P.3d 147, 151 (2019) ("If the statute is ambiguous, then we seek to
determine the legislative intent."). The 1986 amendment and corresponding statement of purpose
to section 12-120(3) make clear the statute "provides that in any civil action the prevailing party
shall be allowed a reasonable attorney fee when recovering amounts due on commercial
transactions." (See App'x 2 (emphasis added).) Had the Idaho Legislature intended to permit
recovery and attorney's fees on all Listed Transactions, it would have separately enumerated each
transaction rather than using "commercial transactions" to describe an overarching requirement.
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commercial when the purpose for entering into the transaction was to generate income.");

see also Watson v. Watson, 144 Idaho 214, 219, 159 P.3d 851, 856 (2007).
Here, there is no evidence to suggest that Mr. Gepford sought medical treatment for
anything other than for a personal purpose. The purpose in seeking assistance from VVA
was to receive medical treatment, not to generate income. MRS has not disputed this fact.
Additionally, Courts throughout the nation have routinely held that medical services are
personal in nature, rather than commercial. 6
Based on the information contained in the record, and based on the nearly-uniform
precedent on the subj ect,7 the Court should affirm the magistrate court's conclusion that

6

See, e.g., Mais v. Gulf Coast Collection Bureau, Inc., 768 F.3d 1110, 1112 (11th Cir. 2014)
(recognizing "medical bills" as "arising out of a transaction ... primarily for personal, family, or
household purposes"); Munoz v. California Business Bureau, Inc., No. 1:15-cv-01345, 2016 WL
6517655, at *8 (E.D. Cal. Nov. 1, 2016) (holding that a transaction "was for medical services for
personal purposes"); Swanson v. Mid Am, Inc., 186 F.R.D. 665, 667 (M.D. Fla. 1999) (certifying
FDCPA class of consumers with debts "shown by Defendants' records to be primarily for personal,
family, or household purposes, e.g. medical services"); Howard v. Reid Hosp., No. 3: 11-cv-00287,
2012 WL 1132784, at *6 n.2 (S.D. Ohio April 4, 2012) (recognizing that "medical services ...
clearly were for personal purposes"); Kelly v. Montgomery Lynch & Assocs., Inc., No. l:07-cv919, 2008 WL 1775251, at *3 (N.D. Ohio April 15, 2008) (characterizing the receipt of medical
services as a "classic transaction . . . under the FDCPA," which applies only to transactions
"primarily for personal, family, or household purposes"); Adams v. Law Offices of Stuckert &
Yates, 926 F. Supp. 521, 526 (E.D. Pa. 1996) (holding that "personal medical services" were
qualified debt under FDCPA).
7

While not cited in MRS' s principal brief, Mr. Gepford anticipates that MRS will rely on Soignier
v. Fletcher, 151 Idaho 322,256 P.3d 730 (2011) as it did below. (See R. 123.) MRS cites this case
for the proposition that "contracts for medical services are commercial transactions." (See id.)
While Soignier does contain the quoted language, it reached no such holding. Rather, the quote
comes from a parenthetical description of this Court's decision in Hayward v. Valley Vista Care
Corp., 136 Idaho 342, 33 P.3d 816 (2001). The issue before the Court in Hayward was whether a
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"medical treatment provided by a physician to a patient could not be for anything other
than a personal purpose." (See R. 117.)

3.

Party Requirement

Even if this Court concludes that Mr. Gepford's medical treatment constitutes a
"commercial transaction" under section 12-120(3 ), MRS is not entitled to recover any
attorney's fees because it was not a party to the transaction. "I.C. § 12-120(3) cannot be
invoked if the commercial transaction is between parties only indirectly related, i.e., where
there was no transaction between the parties." Sec. Inv'r Fund LLC v. Crumb, 443 P.3d
1036, 1046 (Idaho 2019) (emphasis in original) (quoting Great Plains Equip., Inc. v. Nw.

Pipeline Corp., 136 Idaho 466,472, 36 P.3d 218,224 (2001)); see also Hopkins Northwest
Fund, LLC v. Landscapes Unlimited, LLC, 151 Idaho 740,748,264 P.3d 379, 387 (2011)
(concluding fees "under section 120(3) are inappropriate in this case because there was no
commercial transaction" between plaintiff and defendant, but between defendant and a
third party). In other words, there "must be a commercial transaction between the parties
for attorney fees to be awarded." Great Plains Equip., 136 Idaho at 471, 36 P.3d at 223.

malpractice claim was cognizable under § 12-120(3), not whether seeking medical treatment
constitutes a "commercial purpose." Thus, the Soignier decision is inapposite and of little
significance to the dispute before the Court. The Court should therefore follow the magistrate court
in distinguishing this case. (See TR. Vol. I, P. 18-19 (L. 9:25-10:3 (Mr. Zollinger: "In the briefing
we've also submitted-cited Supreme Court cases showing that medical services are in fact a
commercial transaction." The Court: "I've read that case. I disagree.")).)
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Here, there is no transaction between MRS and Mr. Gepford. Instead, the only
transaction-which was for a personal purpose-is between Mr. Gepford and VVA.
Accordingly, the transaction between Mr. Gepford and VVA does not qualify as a
transaction from which MRS, a third party, can recover attorney's fees. See id. (refusing to
permit plaintiff to collect fees based on transaction between defendant and third party);

Hausam v. Schnabl, 126 Idaho 569, 575, 887 P.2d 1076, 1082 (Ct. App. 1994) (same);
Brower v. E.I. DuPont De Nemours & Co., 117 Idaho 780, 784, 792 P.2d 345,349 (1990)
(same).
III.

MRS Is Not Entitled to Attorney's Fees on Appeal.
Finally, MRS claims entitlement to fees on appeal "pursuant to I.C. § 12-120(1) &

(3)." (See App. Br. 19-20.) For the reasons explained above, however, MRS is not entitled
to fees under either subsection. (See supra § II.A.-11.B.) MRS is further precluded from
collecting its fees on appeal because tis appeal consists of MRS' s attempt "to collect
attorney fees related to its previous attempt to collect attorney fees." Medical Recovery

Services, LLC v. Merritt, 163 Idaho 699, 706, 417 P.3d 1025, 1032 (Ct. App. 2018)
(denying MRS' s request for attorney's fees on appeal); see also Medical Recovery

Services, LLC v. Lopez, 163 Idaho 281, 411 P.3d 1182 (2018) (same); Medical Recovery
Services, LLC v. Siler, 162 Idaho 30, 36, 394 P.3d 73, 79 (2017) (same). This is an
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inappropriate basis to award attorney's fees on appeal and this Court should therefore
decline MRS' s request.
IV.

Mr. Gepford Is Entitled to His Attorney's Fees on Appeal.
Mr. Gepford is entitled to his attorney's fees on appeal. See I.A.R. 41; see also I.C.

§§ 12-120(1), 12-121. While Mr. Gepford was not a prevailing party below, he is entitled
to his fees under Idaho Code section 12-120(1) if he prevails on appeal. See Medical

Recovery Servs., LLC v. Bonneville Billing and Collections, Inc., 157 Idaho 395, 402, 336
P.3d 803, 809 (2014) (holding that prevailing on appeal made party "eligible for attorney
fees pursuant to Idaho Code section 12-120(1)"). Further, this third appeal from MRS was
brought "unreasonably" and "without foundation." See Griffith v. JumpTime Meridian,

LLC, 161 Idaho 913, 916, 393 P.3d 573, 576 (2017); see also I.C. § 12-121. Indeed, MRS
on appeal has "merely retreaded arguments" and has "asked to second-guess decisions that
were properly made by the magistrate judge and upheld by the district judge." Pelayo v.

Pelayo, 154 Idaho 855, 866, 303 P.3d 214, 225 (2013) (awarding fees under Idaho Code
section 12-121). Accordingly, Mr. Gepford is also entitled to his attorney's fees on appeal
under Idaho Code section 12-121. See Durrant v. Christensen, 117 Idaho 70, 75, 785 P.2d
634, 639 (1990) (awarding fees under Idaho Code section 12-121 where appellant
presented "no persuasive argument that the district court . . . abused its discretion or
misapplied the law").

-33-

CONCLUSION
For the foregoing reasons, this Court should affirm and award MRS nothing on
appeal.

DATED this 23rd day of January, 2020.
SNELL & WILMER L.L.P.

Isl Andrew Hawes
Andrew Hawes
Kelly H. Dove
Dillon P. Olson
Attorneys for Respondent Solomon Gepford
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CERTIFICATE OF SERVICE

I hereby certify that on this 23 rd day of January, 2020, a true and correct copy of the
foregoing, RESPONDENT'S ANSWERING BRIEF was served via Electronic Filing
and U.S. Mail addressed as follows:

Bryan N. Zollinger, Esq.
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Ave.
P.O. Box 50731
Idaho Falls, ID 83405
bnz@eidaholaw.com

Isl Andrew Hawes

4811-3658-2833
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Filed: 01/22/2020 15:20:25
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Deputy Clerk -McGary, Nikki

IN THE DISTRICT COURT FOR THE SEVENTH JUDICIAL DISTRICT
FOR THE ST A TE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

MEDICAL RECOVERY SERVICES, LLC,
an Idaho Limited Liability Company,
Plaintiff,
vs.

Case No. CVl0-19-4167

MEMORANDUM DECISION RE:
ATTORNEY FEES AND COSTS

JUAN HERNANDEZ,
Defendant.

This matter came before the court December 18, 2019 on Defendant• s Application for
Attorney Fees and Costs and on Plaintiffs Motion to Disallow Defendant's Application for
Award of Attorney Fees and Costs. The Plaintiff, Medical Recovery Services, LLC (hereinafter
'"MRS"') appeared by and through its attorney of record Bryan N. Zo11inger, Esq. The Defendant,

Juan Hernandez ("Hernandez") appeared by and through its attorney of record, Andrew Edward
Hawes, Esq. Following a hearing on the matter the court took the matter under advisement.

I.
1.

PROCEDURAL AND FACTUAL HISTORY

On or about September 2014, Hernandez received medical treatment from

Intermountain Emergency Physicians (IEP) for three stab wounds inflicted by an unknown
assailant.
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2.

After being discharged from the hospital, Hernandez submitted an application to

the Crime Victims Compensation Program for the State of Idaho (CVCP) and shortly after
received notice that he qualified for coverage.
3.

On December 26, 2014, Hernandez informed IEP that he had applied for the

CVCP and requested that TEP bill them directly. IEP did bill CVCP who indicate that they were
unable to identify the patient as their insured.
4.

On October 6, 2015, CVCP was again billed. A denial was received from CVCP

on February 23, 2017 indicating that it lacked primary payer information to consider payment.
5.

MRS filed its Complaint on June 27, 2019 seeking a judgment against Hernandez

in the amount of $1,556.77.
6.

Hernandez filed an Answer and Demand for Jury Trial on August 15, 2019.

7.

On October 7, 2019, MRS filed its Motion to Dismiss with prejudice. MRS did

not notice the motion for hearing, so the court on its own accord noticed the matter for hearing
on October 29, 2019.
8.

The parties agree that due to some technical failure of the court system, the notice

was not sent or received by them electronically. However, the Notice of Hearing does show in
the official court file.
9.

On the October 29 1\ neither party appeared at the hearing. As a result, the

Honorable Ryan Boyer, signed the Order for Dismissal prepared and submitted in advance by
MRS dismissing the case with prejudice. The order contains the following language: "[T]he
above matter is dismissed with prejudice and ... each party shall not request attorney fees or Costs
from the court.'"
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10.

Thereafter on November 12, 2019, Hernandez filed his Application for Award of

Attorney Fees. The Application was supported by the Declarations of Juan Hernandez and
Andrew Hawes, along with a Memorandum of Costs & Attorney Fees.
11.

MRS responded by filing a Motion to Disallow Defendanfs Application for

Award of Attorney Fees and Costs. A brief and the Declaration of Danielle Bottles supported
this Motion.
12.

Hernandez filed an objection to MRS's Motion to Disallow, along with the

second Declaration of Juan Hernandez and a reply brief.
II.

DISCUSSION

A. The Order of Dismissal with Prejudice shall be amended striking the language
prohibiting either party from seeking attorney fees.
MRS argues the Order of Dismissal with Prejudice is a binding court order and should
not be disturbed. Hernandez does not dispute the dismissal with prejudice, but takes exception to
the language indicating that the parties ·'shall not seek attorney fees from the court." Hernandez
points out that neither party was given notice of the hearing on the Motion to Dismiss, and as a
result, neither party was afforded the opportunity to be heard.
Idaho Rule of Civil Procedure 41 governs the dismissal of actions. A dismissal can
occur without court order by filing a notice of dismissal before the opposing party serves either
an answer or a motion for summary judgment or upon the filing of a stipulation for dismissal
signed by all the parties who have appeared. See IRCP 41 (a)(]). Otherwise, an action may be
dismissed on the plaintiffs request only by court order. on terms that the court considers proper.

JRCP 4l(a)(2). The Idaho Supreme Court has held that under IRCP 41(a)(2) dismissals are to be
upon the order of the court an upon such terms and conditions as the court deems proper. See

Peterson v. Private Wilderness, LLC, 152 Idaho 691, 697-698, 273 P.3d 1284, 1290-1291
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(2012). The provision is discretionary with the trial court both as to whether a dismissal should
be allowed, as well as to the terms and conditions to be imposed, if allowed. Id. The court
reasoned that the purpose of this discretionary authority under IRCP 4l(a)(2) is to insure that the
court pays due regard to the interests of both the plaintiff and the defendant. Id. To that end,
dismissal of the plaintiffs claims must not unfairly jeopardize the defendant's interests. Id.
To ensure that an individual is not arbitrarily deprived of his or her right our federal and
state constitutions require procedural due process. Procedural due process is satisfied when a
defendant is provided with notice and an opportunity to be heard. Neighbors for a Healthy Gold
Fork v. Valley County, 145 Idaho 121, 127, 176 P.3d 126, 132 (2007). See also Cowan v. Bd. of
Comm'rs of Fremont County, 143 Idaho 501,508, 148 P.3d 1247, 1254 (2006) (citing Evans v.
Teton County, 139 Idaho 71, 74, 73 P.3d 84, 87 (2003)). This requirement is met when the

defendant is provided with notice and an opportunity to be heard. Id. The opportunity to be heard
must occur at a meaningful time and in a meaningful manner in order to satisfy the due process
requirement. Id.

In the present case, because of the technical failure resulting in the notice not being sent,
neither MRS or Hernandez were provided with an opportunity to be heard before the court
entered the order submitted by MRS. As such, both MRS and Hernandez were not afforded due
process prior to the entry of the order. As a result, the Order of Dismissal with Prejudice shall be
amended by the court, striking the language prohibiting either party from seeking attorney fees.

B. Hernandez is the prevailing party.
With the language prohibiting the parties from seeking attorney fees stricken from the
Order of Dismissal with Prejudice, the court is now free to address Hernandez's Application for
Award of Attorney Fees and Costs and his claim that he is the prevailing party. Hernandez

MEMORANDUM DECISION RE: ATTORNEY FEES AND COSTS - Page 4

argues that MRS neither obtained a judgment against Hernandez, nor recovered any funds
directly from Hernandez. Instead, Hernandez points out that he appropriately defended the
lawsuit and MRS has requested and obtained a voluntary dismissal under IRCP 41(a)(2). As
such, Hernandez argues that he is the prevailing party in his defense of this action and he should
be awarded his attorney fees and costs pursuant to IC §§ 12-120( 1), 12-121 and Rules 54(d) and
54( e) of the Idaho Rules of Civil Procedure.
MRS disputes that Hernandez is the prevailing party and objects to an award of attorney
fees in favor of Hernandez. MRS argues that MRS is the prevailing party because, after filing
the complaint, they were able to obtain payment from a third party for the medical services
received by Hernandez that were the subject of the lawsuit. MRS further argues that if it were
seeking attorney fees and costs, as the prevailing party it would be entitled to such. MRS states:
"Instead, MRS chose not to seek its attorney's fees and costs because of Hernandez· crime
victim status. Hernandez' Application for Award of Attorney's Fees just shows that ·no good
deed goes unpunished.'" Brief in Support of Motion to Disallow Defendant's Application for

Award of Attorney Fees and Costs, Page 3
MRS admits that it did not obtain a judgment against Hernandez, but still argues that
MRS still received the most favorable outcome possible. MRS argues that the law is clear and
Hernandez cannot be the ··prevailing party without recovering a judgment if the suit is resolved
by settlement.·• Brief in Support ofMotion to Disallow Defendant's Application for Award of

Attorney Fees and Costs, Page 3 (citing Sanders v. Lankford, 134 Idaho 322, 1 P.3d
823(Ct.App.) and Houpt v. Wells Fargo Bank, Nat. Ass 'n, 160 Idaho 18, 195, 370 P.3d 384, 398
(2016) (holding because there is no clear overall prevailing party [on appeal] each side will bear
their own fees and costs)). MRS further argues, "[l]t is disingenuous to argue that Hernandez did
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not pay the debt himself because he got a quasi-charity to get it paid in his behalf.·· 1 Brief in

Support of Motion to Disallow Defendant's Application.for Award of Attorney Fees and Costs,
Page 4.
Idaho Code§ 12-120 provides that the prevailing party shall be awarded reasonable
attorney's fees to be set by the court and to be taxed and collected as costs. It is left to the
discretion of the trial court to determine the prevailing party. Advanced Med. Diagnostics, LLC

v. Imaging Ctr. ofIdaho, LLC, 154 Idaho 812, 814, 303 P.3d 171, 173 (2013 ). The court is
guided by Rule 54(d)(l)(B) of the Idaho Rules of Civil Procedure in determining the prevailing
party. IRCP 54(d)( 1)(B) states: ·'In determining which party to an action is a prevailing party
and entitled to costs, the trial court shall in its sound discretion consider the final judgment or
result of the action in relation to the relief sought by the respective parties." In Eighteen Mile

Ranch, LLC v. Nord Excavating & Paving, Inc., 141 Idaho 716, 719, 11 7 P .3 d 13 0, 13 3 (2005 ),
the Idaho Supreme Court discussed at length determining the prevailing party.
"'Avoiding liability is a significant benefit to a defendant. In baseball, it is said that a walk is
as good as a hit. The latter, of course, is more exciting. In litigation, avoiding liability is as
good for a defendant as winning a money judgment is for a plaintiff. The point is, while a
plaintiff with a large money judgment may be more exalted than a defendant who simply
walks out of court no worse for the wear, courts must not ignore the value of a successful
defense.
The Idaho Supreme Court went on to caution that a trial court avoid consideration of its sense of
justice in determination of the prevailing party. The court stated:
It is improper to allow such considerations to play a part in determining who prevailed.
The court "may not use the award or denial of attorney fees to vindicate his sense of
justice beyond the judgment rendered on the underlying dispute between the parties."

1

There is no dispute that the Idaho Crime Victims Compensation Fund, a non~party to this action, paid the debt.
The record indicates that an unknown assailant stabbed Hernandez three times in September 2014 and Hernandez
presented himself to the hospital for treatment.
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Eighteen Mile Ranch, LLC, 141 Idaho at 720, 117 P.3d at 134 (citing Evans v. Sawtooth
Partners, 111 Idaho 381, 387, 723 P.2d 925, 931 (Ct.App.1986)).
In the present case, MRS argues that it received the best possible outcome and that
Hernandez cannot be the prevailing party because he did not obtain a judgment. However, in the
court's mind the best possible outcome for MRS would have been to obtain a money judgment
against Hernandez. In fact, that is what they were originally seeking. Instead, a judgment has
been or will be issued in this case pursuant to a voluntary dismissal with prejudice by the
plaintiff under IRCP 42(a)(2). To use the Idaho Supreme Court's analogy, this results in a walk
for Hernandez. While not as exciting as a money judgment, this is the most favorable outcome
that Hernandez could have achieved. MRS, on the other hand, only received a benefit from a
non-party to this action.
In addition, the court cannot allow its sense of justice to be an issue in the determination
of the prevailing party. To that end, the court will not allow its sense of justice to be aroused and
consider MRS's statement that its motive to voluntarily dismiss this matter and not seek attorney
fees was based on Hernandez' crime victim status and that, "Hernandez' Application for Award
of Attorney's Fees just shows that ·no good deed goes unpunished." As pointed out succinctly
by the Idaho Supreme Court and by the Court of Appeals, "it is improper to allow such
considerations to play a part in who prevailed." Eighteen Mile Ranch, LLC, 141 Idaho at 720,
117 P.3d at 134 (citing Evans v. Sawtooth Partners, 111 Idaho 381, 387, 723 P .2d 925, 931
(Ct.App.1986)). Whether MRS was motivated by a benevolent intent in dismissing this matter
with prejudice is of no consequence in determining the prevailing party.
Hernandez is the prevailing party. Hernandez received the best possible outcome of this
case. Specifically, Hernandez received the significant benefit of avoiding liability. At the end of
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the day, Hernandez walked out of court no worse for the wear. This court cannot ignore the
value of a successful defense. As a result, it is the conclusion of this court that Hernandez,
having successfully defended himself in this case by obtaining a voluntary dismissal with
prejudice from the plaintiff is the prevailing party.

C. Hernandez, as the prevailing party, is entitled to his costs of a suit and a reasonable
attorney fee to be taxed and collected as costs.
Having concluded that Hernandez is the prevailing party, the court must next decide
whether he adequately supported his request for fees. It is well established that ·'[a] party
claiming attorney's fees must assert the specific statute, rule, or case authority for its claim."

MDS Invs., I.LC v. State, 138 Idaho 456,465, 65 P.3d 197,206 (2003). See also Bream v.
Benscoter, 139 Idaho 364, 79 P.3d 723 (2003). In his initial answer and in the subsequent
Application for an Award of Attorney Fees and Costs, Hernandez states that he is entitled to
attorney fees under IC §12-120 and IC. §12-121. Hernandez further stated in his IRCP 54(3)(5)
request that he was pursuing fees under IC §12-121(1). As such, Hernandez may appropriately
seek attorney fees.
As stated above, as the prevailing party, Hernandez is entitled as a matter of right to his
costs of suit and pursuant to IC § 12-120( 1) the court should set a reasonable attorney fee to be
taxed and collected as costs. The amount of the award rests in the sound discretion of the court.

Houpt v. Wells Fargo Bank, Nat. Ass'n, 160 Idaho 181,193,370 P.3d 384,396 (2016). In
determining a reasonable attorney fee, the court is guided by the factors set out in IRCP 54( e )(3 ).
'"Further, '[T]he law is clearly settled that when awarding attorney fees in a civil action, the
district court must consider I.R.C.P. 54(e)(3) factors, but need not make specific written findings
of the various factors.' Id., 160 Idaho at 193-94, 370 P.3d at 396--97 (citing Poole v. Davis, 153
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Idaho 604,607,288 P.3d 821, 824 (2012) (quoting Lee v. Nickerson, 146 Idaho 5, 11, 189 P.3d
467,473 (2008)). The factors set out by IRCP 54(e)(3) are as follows:

(A) the time and labor required;
(B) the novelty and difficulty of the questions;
(C) the skill requisite to perform the legal service properly and the experience and
ability of the attorney in the particular field of law;
(D) the prevailing charges for like work;
(E) whether the fee is fixed or contingent;
(F) the time limitations imposed by the client or the circumstances of the case;
(G) the amount involved and the results obtained;
(H) the undesirability of the case;
(I) the nature and length of the professional relationship with the client;
(J) awards in similar cases;
(K) the reasonable cost of automated legal research (Computer Assisted Legal
Research), if the court finds it was reasonably necessary in preparing a party's
case;
(L) any other factor which the court deems appropriate in the particular case.
In the present case, Hernandez seeks $832.50 in attorney fees and $136.00 in costs. MRS
argues that the "amount of attorney's fees sought by the Defendant is unreasonable, unnecessary
and excessive.~' See Brief in Support Motion to Disallow Defendant's Application for Award of

Attorney Fees and Costs, Page 4. Specifically, MRS argues the following:
1. The issues involved in this case were not novel or difficult, and that the questions at
issue were few and relatively simple;
2. The time and labor claimed by Defendant's Counsel is unreasonable;
3. Awards of attorney fees in similar cases involving a voluntary dismissal are not this
high;
4. The award of attorney fees sought is almost as much as the principle in controversy
($1,011.00); and
5. Specifically, that billing 2.5 hours for phone calls, inner team emails and
communications before filing an Answer is unreasonable.
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After reviewing the factors listed in IRCP 54(e)(3), the Memorandum of Fees and Costs,
including Exhibit A submitted by the Defendant and the items that MRS claim are unreasonable,
unnecessary and excessive, the court cannot agree with MRS. On the contrary, the
Memorandum of Fees and Cost along with the factors ofIRCP 54(e)(3) fully support the amount
of attorney fees sought by Hernandez. Frankly, Hernandez and his counsel appeared to have
exercised great prudence and restraint in the manner in which they defended this matter.
Nowhere does the Memorandum of Fees or Costs reflect any effort to ··churn" or otherwise
inflate their efforts or attorney fees. Specifically, as it relates to the 2.5 hours of phone calls,
inner team emails and communications before filing an answer, the court must conclude that
counsel exercised due diligence and caution in evaluating the Defendant's case and preparing a
strategy before filing an Answer. As a result, Hernandez should be awarded $832.50 in attorney
fees to be taxed as costs, together with $136.00 in costs, which he is entitled to as a matter of
right as the prevailing party.

III.

CONCLUSION

For the reasons stated above, the Order of Dismissal with Prejudice shall be amended and
the language prohibiting either party seeking attorney's fees is stricken. A Judgment of
Dismissal with Prejudice shall entered consistent with that Amended Order.
Furthermore, Hernandez is the prevailing party. Costs are awarded as a matter of right at
the prevailing party. The amount of attorney's fees sought are reasonable. Hernandez is entitled
to his attorney fees and costs as outlined above.

II
II

II
II
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Counsel for the Defendant, consistent with this Memorandum Decision, shall
immediately prepare and submit to the court the following:
1. An Amended Order of Dismissal with Prejudice;
2. And Order for an Award of Attorney Fees and Costs; and
3. A Judgment of Dismissal with Prejudice including the award of Attorney Fees and
Costs outlined above.

Dated: January 22, 2020

Magistrate Judge
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CERTIFICATE OF MAILING
Signed: 1/22/2020 03:20 PM

I hereby certify that on _ _ _ _ _ _ _ _ _ _, I served a true and accurate copy of
the foregoing document to the persons identified below by the method indicated:

Bryan N. Zollinger
ft ling@eidaholaw.com

Andrew E. Hawes
ahawes@swlaw.com
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Penny Manning
Clerk of the District Court
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Deputy Clerk
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sion, as provided• in chapter 31, title 25, Idaho Code.
(o~) All inspectors of the fresh fruit and vegetable
service of the Itlaho department of agriculture.

511

inspection

(p~) All employees of the division of correctional industries
within the department of correction •.

Approved April 3, 1986.
CHAPTER •205 ·

(H.B. No. 528, As .Amended)
AN ACT
RELATING TO THE AWARD OF ATTORNEY. FEES IN. CIVIL ACTIONS; AMENDING
-SECTION 12-120, IDAHO CODE, TO INCREASE THE THRESHOLD AMOUNT
PLEADED OR CLAIMED IN CERTAIN CIVIL ACTIONS BEFORE ATTORNEY FEES
WILL BE ALLOWED, TO PROVIDE THAT PERSONS BRINGING COUNTERCLAIMS,
CROSS-CLAIMS, AND THIRD PARTY CLAIMS MAY BE ALLOWED ATTORNEY FEES,
TO PROVIDE THAT IN ANY CIVIL ACTION TO RECOVER AMOUNTS DUE ON
COMMERCIAL TRANSACTION THE PREVAILING PARTY SHALL BE ALLOWED A
REASONABLE ATTORNEY FEE AND TO DEFINE COMMERCIAL TRANSACTION.
Be It Enacted by the Legiilature of the State of Idaho:

SECTION 1. That Section 12-120, Idaho Code, be, and the
hereby amended to read as follows:

same

is

12-120. ATTORNEY FEES IN CIVIL ACTIONS. (l) Except as provided in
subsection (2) of this section, in any action where the amount pleaded
is two twenty-five thousand r~ve-httnd~ed dollars ($~758025tOO0) or
less, and-the-piafnti££-pre~airs-%fi-~he-aet¼on,·ther e shall be taxed
and allowed to the pta~ntffr prevailinLJ!~, as part of the costs of
the action, a reasonable amount to be fixed by the court as attorney
fees. For .the plaintiff to be awarded attorney fees, for the prosecution of the action, f£-~he-court-£¼nds-that written demand for the
payment of such claim was must have been made on the defendant not
leas than ten (10) days before the commencement of the actionJ provided, that no attorney fees shall be.allowed to the plaintiff if the
court finds that the defendant tendered to the plaintiff, prior to the
commencement of the action, an amount at least equal to ninety-five
.
per cent (95%) of the amount awarded to the plaintiff.
r£-the-defendant-pteads-a-eottnte~erafm,-not-to- exeeed-two-thott~aod
£±~e-httnd~ed-dorlars-f$2,5901-and-the-defendan t-is-awa~ded--an--amottnt
on--h¼~--eoontereia¼m--at-¼east-eqaat-to-nine ty-£i•e-per-eent-f9Sl¾-o£
the-amo~nt-awarded~on-the--eottnterelaim,--the re--sha¼t--be--eaxed--and
arrowed--to--the--defendant,--~s~-part--or--th e-costs-~£-the-act¼on,-a
~ea~onab¼e-amonne-to-be-£¼xed-by-the-co~~t-a s-attorney--£ees--£o~--the
pro~eeut±on-of-the-eonntere~arm.
(2) The provisions of subsection (1) of this section shall also
apply to any counterc;laims t cross-claims or third party claims ·which
mai be filed after the initiation of the original action. Except that
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a ten (10) day written demand lett~r shall not be required in the case
of a counterclaim.
(23) In any civil action to recover on an open account, account
stated~ note, bill, negotiable instrument, guaranty, or contract
relating to the purchase or sale of goods, wares, o~ merchandise, or
services and in any commercial transaction unless otherwise provided
by law, the prevailing party shall be allowed a reasonable attorney
fee to be set by the courtt to be taxed and collected as costs.
The term "commercial transaction" is defined to mean all transactions exceet transactions for personal or household purposes.
Approved April 3, 1986.

CHAPTER 206
(H.B. No. 556, As Amended, As Amended in the Senate)

AN ACT
RELATING TO HIGHWAYS OF COUNTIES AND HIGHWAY DISTRICTS; AMENDING
SECTION 40-201, IDAHO CODE, TO PROVIDE PROPER NOMENCLATURE; AMENDING SECTION 40-202, IDAHO CODE, TO PROVIDE FOR THE INITIAL DESIGNATION OF PUBLIC HIGHWAYS IN A COUNTY OR HIGHWAY DISTRICT HIGHWAY
SYSTEM; AMENDING SECTION 40-203, IDAHO CODE, TO PROVIDE FOR THE
ABANDONMENT AND VACATION OF COUNTY AND HIGHWAY DISTRICT SYSTEM
HIGHWAYS; AND AMENDING CHAPTER -2, TITLB·40, IDAHO CODE, BY THE
ADDITION OF A NEW SECTION 40-203A~ IDAHO CODE, TO PROVIDE FOR THE
VALIDATION OF COUNTY AND HIGHWAY DISTRICT SYSTEM HIGHWAYS.
Be It Enacted by the Legislature of the State of Idaho:

SECTION l. That Section 40-201, Idaho Code, be, and the same is
hereby amended to read as follows:
40-201. STATE HIGHWAY, COUNTY R8AB HIGHWAY, HIGHWAY DISTRICTS AND
CITY SfRBEt HIGHWAY SYSTEMS ESTABLISHED. There shall be a system of
state highways in the state, a system of county ~oads highways in each
county, a system of highways in each highway district, and a system of
streets highways in each city, except as otherwise provided.

SECTION 2. That Section 40-202, Idaho Code, be, and the same is
hereby amended to read as follows:
40-202.

RH68RB5B-ANB-W8R~6B DESIGNATION OF HIGHWAYS. (1) The ini-

tial selection of the county highway system and highway district
system may be accomplished in the following manner:
(a) The board of county or highway district commissioners shall
cause a map to be prepared showing each highway in their jurisdiction, and the commissioners shall cause notice to be given of
intention to adopt the map as the official map of that systemt and
shall specify the time and place at which all intereste·d persons
may be heard.

H526., ••••••••••••••••• By Judiciary, Rules & Administration
ATTORNEYS - Amends existing law to allow Idaho license fees
for attorneys to be set by the Supreme Court.
2/3
2/4

House intro - 1st rdg - to printing
Rpt prt - to Jud

H527.... • • • • • • • • • • . • • • .. •.• • . • . • • • • • • • • • • • • . • • . • • By Education

SCHOOL DISTRICTS - Amends existing law to increase the maximum amount of a school district genE}ral fund contingency
reserve.
2/3
2/4
2/14
2/17
2/18

_..,

House int~o - 1st rdg - to printing
Rpt prt_- to Educ
Rpt out - rec d/p - to 2nd rdg
2nd rdg - to 3rd rdg
3rd rdg - PASSED - 73-7-4
NAYS -- Adams, Allan, Judd, Schaef~r, Stoicheff,
Sutton, Tucker.
Absent
and excused
Callen, Crane, Haagenson,
Jones (23).
Ti~le apvd - to Senate
2/19 Senate intro~ 1st rdg - to Educ
3/5
Rpt out - rec d/p - to 2nd rdg
3/6
2nd rdg - to 3rd rdg
3/7 3rd rdg - PASSED - 23-10-9
NAYS -- Batt, Beitelspacher, Budge, Dobler, Gilbert,
Kiebert, Little, McLaughlin, Parry, Yarbrough.
Absent and excused -- Bilyeu, Calabretta, Crapo,
Crystal, Lannen, Ricks, Rydalch, Staker, Watkins.
Title apvd - to House
·
3/10 To enrol
3/11 Rpt enrol - Sp signed
3/12 Pres signed - to Governor
3/14 Governor signed
Session Law Chapter 44
· Effective: 7-1-86

with those rights.
2/4
2/5

H530 ••• , •••••••••• ,.,,, By Judiciary, Rules & Administration
JURIES - Amends existing law to allow the court to separate
the jury during a trial and after submission of the caus~ to
the jury in a trial for:a felony.
2/4
2/5
2/24
2/25
2/26 ·

2/26

2/4' House intro - 1st rdg - to printing
2/5
Rpt prt - to Jud
3/10 Rpt out - to Gen Ord
3/12 Rpt out amen - to engros
3/13 Rpt engros - 1st rdg - to 2nd rdg as amen
3/14 2nd rdg - to 3rd rdg as amen
3/17 3rd rdg as amen - PASSED - 78-2-4
NAYS -- Stoicheff, Winchester.
Absent and excused -- Callen, Herndon, Hoagland, Johnson (6).
Title apvd - to Senate
3/18 Senate intro - 1st rdg as amen - to Jud
3/25 Rpt out - rec d/p - to 2nd rdg as amen
3/26 2nd° rdg ._ to 3rd rdg as amen
3/27 3rd rdg as amen - PASSED - 42-0-0
NAYS -- none.
Absent and excused -- none.
-Title apvd - to House
3/28 To enrol - rpt enrol - Sp signed
3/31 Pres si~ned
4/1
To Governor
Governor: signed
4/3
Session Law Chapter 205
Effective: 7-1-86

House intro - 1st rdg - to printing
Rpt prt - to Jud
· ·
Rpt out - rec d/p - to 2nd rdg
2nd rdg - to 3rd rdg
3rd rdg - FAILED - 18-64-2·
AYES
Bengson, Edwards, Field, Fty, Gurnsey,
Haagenson, Hansen,. Harris~ Hay, Hooper,
Horvath,
Kellogg,
Loveland,
Lucas,
Montgomery, Reynolds,
Sutton, Tucker,
Absent and excused - Judd, Speck.
Held for reconsideration
No reconsideration - _to ·chief Clerk

H531 •••••••••••••• , •••• By Judiciary, Rules &idministration
DIVORCE - CHILD CUSTODY -·Amends existing law to provide for
a factor of visitation rights and a visitation plan to be
considered in child custody proceedings.
2/4
2/5
2/24
2/25
2/26

2/27
H5,28aa ••••••••• ·•••••••••••• , ••••••••••••• , ••• ,·., By Business
CIVIL ACTIONS - Amends existing law to to increase the
threshold am~unt before attorney fees will be allowed in
civil actions to recover amount$ due on commercial transactions, and to allow at~orQey fees· for persons bringing
counterclaims, 7ross-claims and third-party claims.

House intro - 1st rdg - to printing
Rpt prt - to Res/Con

House intro - 1st rd~ - to printing
Rpt prt - to Jud
Rpt out
rec d/p - to 2nd rdg
2nd rdg
to 3rd rdg
3rd rdg
PASSED - 82-1-1
NAYS -- Keeton.
Absent and excused -- Speck,
Title apvd - to Senate
Senate intro - 1st rdg - to Jud

H532 ••••••••• , ••• .' ••• , ••• , ••••• , ••••••••••••••• By Educati9n
EDUCATION SUPPORT PROGRAM - Amends existing law to provide
that in calculating school district participation in the
,! Educational Support Program,
the total number of support
units be rounded to the nearest tenth.
2/4
2/5
2/17
2/18
2/19

House intro - 1st rdg -. to printing
Rpt prt - to·Educ
Rpt out
rec d/p - to 2nd rdg
2nd rdg
to 3rd rdg
3rd rdg
PASSED - 78-0-6
NAYS -- none.
Absent and excused --. Childers, Haagensen,
McDe~mott, Speck, Tucker.
Title apvd - to Senate
2/20 Senate iritro - 1st rdg - to Educ
2/28 Rpt out - rec d/p - to 2nd rdg
3/3
2nd rdg - to 3rd r~g
·
3rd rdg - PASSED - 40-0-2
3/4
NAYS -- none.
Absent and excused -- Bilyeu, Watkins.
Title apvd - to House
To enrol
3/5
3/6
Rpt enrol - Sp signed
Pres signed
3/7
3/10 To Governor
3/14 Governor signed
Session Law Chapter.45
Effective: 7-1-86

Keeton,

H533 •••••••••••••••••••••••••••••••••••••• ,. •••• By Education

H529•••••••••••••••••••••••••••• By Resources & Conservation
HUNTERS - Adds to existing law to establish rights of hunters and to prohibit certain conduct intending to interfere
--CONTINUED--

SCHOOL BOARDS - Amends existing law to· correct a code citation relating to a school board of trustee's 1 duty to supe-rvise personnel,
--CONTINUED--

STATEMENT OF PURPOSE
RS 12373

This legislation relates·to the award of attorney
fees in civil actions.

It p~ovides that in any

civil action the prevailing pa~ty shall be allowed
a reasonable attorney fee when recovering amounts
due on commercial transactions.

This legislation also defines "commercial transaction"
to mean all transactions except transactions for
personal or household purposes.

FISCAL NOTE

No fiscal impact

STATEMENT OF PURPOSE/FISCAL NOTE
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