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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

)
)
)
)
Plaintiffs,
)
)
)
OVANES BERBERIAN and SOCORRO)
BERBERIAN, husband and wife,
)
)
Defendants,
)
GALUST BERIAN, a single
individual and JULIA BE RIAN, a
single individual,

-------------~.)

CASE NO.: CV-2017-841
MEMORANDUM OF PLAINTIFFS
IN OPPOSITION TO THE
DEFENDANTS' MOTION FOR
SUMMARY JUDGMENT AS
AMENDED
IRCP, RULE 56

COME NOW, the plaintiffs, by and through the undersigned attorney, and submit
the following Memorandum in Opposition to the Defendants' Motion for Summary
Judgment as follows:
STANDARD FOR SUMMARY JUDGMENT
The summary judgment standard of review is well-known by most, if not all,
practicing attorneys in the State of Idaho. I.R.C.P., Rule 56(c) states: Summary judgment is
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only appropriate if "the pleadings, depositions, and admissions on file, if any, show that
there is no genuine issue as to any material fact and that the moving party is entitled to
judgment as a matter of law." If reasonable minds might come to different conclusions
summary judgment is inappropriate. McPheters v. Maile, 138 Idaho 391, 64 P.3d 317 (2003).
The U.S. Supreme Court case of Celotex Corp. v Catrett, 477 U.S. 317; 106 S.Ct. 2548
(1986) has guided courts throughout all jurisdictions on the standard to be used. Idaho has
numerous cases on the standard for summary judgment.

Summary judgment is appropriate if the pleadings, affidavits,
and discovery documents on file with the court, read in the light
most favorable to the nonmoving party, demonstrate no
material issue of fact such that the moving party is entitled to a
judgment as a matter of law. The burden of proving the
absence of material facts is upon tl1e moving party. The
adverse party, however, "may not rest upon the mere
allegations or denials of his pleadings, hut his response, by
affidavits or as otherwise provided in this rule, must set forth
specific facts showing that there is a genuine issue for trial." In
other words, the moving party is entitled to a judgment when
the nonmoving party fails to make a showing sufficient to
establish the existence of an element essential to that party's
case on which that party will bear the burden of proof at trial.

Baxter v. Craney, 135 Idaho 166, 170, 16 P.3d 263, 266 (2000) (citations omitted). The Court
should "liberally construe the record in favor of the party opposing the motion for summary
judgment, drawing all reasonable inferences and conclusions supported by the record in
favor of that party.
Idaho law is very clear on the standard used in summary judgment proceedings that
has been cited in numerous cases. That initial standard is as follows:
Summary judgment should be granted if no genuine issue as to any material
fact is found to exist after the pleadings, depositions, admissions, and
affidavits have been construed in a light most favorable to the party opposing
the summary judgment motion. Salmon Rivers Sportsman Camps, Inc. v.

MEMORANDUM IN OPPOSITION TO DEFENDANTS' MOTION FOR S.J.
Page 202

Cessna Aircraft Co., 97 Idaho 348, 544 P.2d 306 (1975).
Thereafter, the court follows often cited points, as follows:
If the court determines, after a hearing on a motion for summary judgment,

that no genuine issues of material fact exist, the court may enter judgment for
the parties it deems entitled to prevail as a matter of law. Barlows, Inc. v.
Bannock Cleaning Corp., 103 Idaho 310, 647 P.2d 766 (Ct. App. 1982).
In summary judgment proceedings the facts are to be liberally construed in
favor of the party opposing the motion, who is also to be given the benefit of
all favorable inferences which might be reasonable drawn from the evidence.
Smith v. Idaho State Federal Credit Union, 103 Idaho 245, 646 P.2d 1016 (Ct.
App.1982).
When a party moves for summary judgment, the initial burden of establishing
the absence of a genuine issue of material fact rests with that party. Thompson
v. City of Idaho Falls, 126 Idaho 527,887 P.2d 1094 (Ct. App. 1994).
If a genuine issue of material fact remains unresolved, or if the record contains

conflicting inferences and if reasonable minds might reach different conclusions
from the facts and inferences presented, summary judgment should not be
granted. Sewell v. Neilsen, Monroe, Inc. 109 Idaho 192, 706 P.2d 81 (Ct. App.
1985).
If an action will be tried by a court without a jury, a judge is not required to
draw inferences in favor of a party opposing a motion for summary judgment.
Kaufman v. Fairchild, 119 Idaho 859, 810 P.2d 1145 (Ct. App. 1991).

Thus, the court has at least two tasks concerning a summary judgment motion.
First, the court must determine that no material facts are in dispute. Second, the court must
draw reasonable inferences from those non-contested facts to determine which party should
be granted summa1y judgment/partial summary judgment.

BACKGROUND
Galust Berian and Ovanes Berberian are Russian artists that migrated to the United
States over 30 years ago. They are brothers and are renowned in the artistic world for their
works. They both have paintings in various galleries through-out the United States.
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Galust's daughter is Julia Berian. She lives on the same parcel of land as her father. Her
uncle is Ovanes Berberian. Ovanes Berberian is married to Socorro Berberian.
Over the years and culminating with the actions described in the complaint,
acrimony has developed between the brothers which give rise to the various causes of action
filed by the plaintiffs. Galust resides in Madison County, Idaho in the Thornton area of said
county just past the northern border of Jefferson County. Ovanes lives on the northern
border of Jefferson County. The two brothers are separated at about 5 miles difference.
The plaintiffs submitted the various counts in their complaint. The defendant
answered; and, subsequently amended their answer to include various additional defenses
and denials. The defendants filed a summary judgment motion. This document and the
corresponding pleadings of the plaintiffs are in response thereto. The sworn complaint by
plaintiff, Galnst Berian, supplements his declaration.

ARGUMENT
1.

Material Facts are in dispute which precludes summary judgment.

The declaration of Galust Berian places the facts before the court that create material
facts which are in dispute in this conflict. Thus, the trier-of-fact must determine those
disputes to apply the law as the court provides to the trier-of-fact (jury). Plaintiffs have gone
through every allegation of the verified complaint and also supplemented all of the factual
allegations of every paragraph of the complaint. Defendant may disagree with the facts as
presented by plaintiffs; but, such facts are material and are in dispute.
2. Movant must show material facts are non-existent.
The defendants cite with clarity case law and statutes that exist in Idaho on the various
causes of action alleged by the plaintiffs. Their very well written pre-trial memorandum, in
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general, states the law as it exists in Idaho. In general, the plaintiffs have no dispute with
the law, as cited by the defendants, in their submissions to the court. Interpreting those
laws may result in different positions of the parties. The helpful analysis of the law is not
upon the facts but rather in providing appropriate jury instructions to the jury.
The failure, in great detail, is the defendants misunderstanding of summary judgment.
Notwithstanding citing the correct elements of causes of action, the defendants must show
some factual reasoning to apply those facts to the law provided to the court. The defendants
utterly fail in this regard. The defendants do not show the lack of material disputed facts.
Thus, the defendants cite the understanding of the principles of law; but, there are no
application of facts that the defendants can show this court that would allow for summary
judgment or for partial summary judgment. The defendants do not tie the facts to the
principles of law. Merely citing what the elements of causes of action may be does not
remove material disputed facts. Conclusions are rampant in the briefing and in the
declarations submitted by the defendants. However, the facts attempted to be shown by
defendant are non-existent. In fact, the defendants admit many of the factual assertions in
their answer to the plaintiffs' complaint.
Second, the defendants have cited some affirmative defenses. Those affirmative
defenses will be addressed separate and apart from the factual misapplication by the
defendants.
Hereafter, and for the ease of the court, the plaintiffs will address each count separately.
3. Count I: slander, false arrest, damage of reputation and filing false police reports.
The material facts are disputed. Ovanes Berberian sets forth some of his beliefs and/ or
factual allegations usually in the form of conclusions. However, Galust Berian sets forth the
opposite version of the same scenario. Material facts exist. The defendant has slandered
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the good name of the plaintiff, Galust; and, Galust has shown the factual reasoning in his
declaration. He was arrested because of the mistruths of defendant, Ovanes. These
mistruths caused the harm and d.amage to Galust's good name, his reputation as an artist
and have caused him physical and emotional set-backs. Those facts have been reviewed in
each paragraph of the complaint. Galust's declaration places each paragraph in dispute
unless otherwise admitted by the defendants.
4. Count II: false police reports, false arrest, invasion of privacy and misinformation
and/or lies to the law enforcement agencies by defendant, Ovanes Berberian.
The plaintiff has set forth factual assertions to every single paragraph of the complaint.
On the other hand, the defendants have set forth innuendo and conclusions but lack facts
that would remove material contested facts. Summary judgment is about the facts before
the court before it can apply any of the legal standards of the laws of Idaho.
As stated, the cites and the elements of causes of action set forth by the defendants are
mostly accurate. The interpretation and application of fact to law is the failure of the
defendants.
No question exists that the defendant filed untruthful statements to the police. Those
statements were ultimately reviewed in detail by law enforcement, via the prosecutor, and
resulted in the lack of prosecution. But for the attempts of the defendant to harm his
brother and niece, the resulting damage would not occur.
At oral argument, the plaintiffs will be able to show the court that material disputed facts
exist on every cause of action. The court only need read the declaration of Galust Berian to
determine that the facts are disputed. Numerous analogies can be made to set forth
people's mistruths and/ or lies to law enforcement that result in misinformation being
interpreted correctly. Ovanes Berberian has done so in reckless fashion with malice and
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lack of integrity. The declaration and verified complaint of the plaintiffs set forth these
factual assertions which are not rebutted by the defendants.
5. Count 1V: Intentional infliction of emotional distress; negligent infliction of
emotional distress; invasion of privacy; malicious prosecution; defamation; unjust
enrichment; theft and conversion.
The emotional distress caused to Galust is extreme and should shock any fact-finder.
The most troublesome part of the attempts to harm both plaintiffs is the fact that Ovanes is
the brother of the plaintiff, Galust; and, the uncle of his niece,Julia. It is disturbing that the
outrageous comments and statements to law enforcement are so extreme.
Defendants indicate that the court should make a factual determination of the "shock"
value of the statements and deem the same harmless. To allege a person is a thief is a per se
defamatory statement. The emotional distress is a measurement that a fact-finder should
determine. The real question for the court in this regard is whether a reasonable person
would believe that the actions of Ovanes Berberian are of a "shock'' value to inflict
emotional distress and to cause defamatory results. Moreover, being arrested and jailed
would cause most reasonable people to believe the same is extreme if the person(s) have
done nothing wrong.
Ovanes cannot "undue" the harm he has caused to the plaintiffs. The remedy in
civilized society is to compensate individuals for harm caused by others. Compensation,
however, does not undue the suffering that has been caused to the plaintiffs.
ANALYSIS OF DEFENDANTS' AFFIRMATIVE DEFENSES
1.

Contributory Negligence.

Contributory negligence in Idaho is a comparison of the respective levels of liability
for each party. The information before the court on this issue is the denial of any trespass
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by Galust or Julia, the plaintiffs. Contributory negligence is a jury determination on the
comparison of liability. Thus, this court has no duty on this affirmative defense at this point
in time. Jury instructions and special verdicts cover this issue.
2. Statute of Limitations.
The statute of limitations applies from the last major work performed. Galust has
stated in his declaration that the last major work occurred in the limitation period. Such a
fact question has been contested by both parties and is not ripe for summary judgment.
3. Judicial Privilege.
Judicial privilege refers to communications in the court context most generally at
trials or hearings. The term privilege in tort law from Blacks Law Dictionary defines the
same as : " a general term applied to certain rules of law by which particular circumstances
justify conduct which otherwise would be tortious, and thereby defeat the tort liability (or
defense) which, in the absence of such circumstances, ordinarily even if all of the fact
necessary to a prima facie case of tort liability can be proved, there are additional facts
present sufficient to establish some privilege and therefore defendant has committed no
tort.
Telling mistruths or outright lies does not trigger any judicial privilege. The
defendants have cited no authority for the proposition that a person may give false
information to law enforcement and such false information is privileged. Calling another
person a thief is "per se" negligence if not supported by truth. The defendants recognize
the per se language in their briefing. See, p. 9 of their trial brief.
4. Contractor Registration.
Contractor registration is governed by I.C. §§54-201 et. seq. Section 54-209 requires a
building permit to be granted and placed conspicuously on the site of the construction. The
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permit shows the contractor identification number. It also protects the contractor because it
forces the building inspector to place the contractor number on the permit that is displayed.
In the case before the court it is undisputed that Ovanes Berberian refused to obtain
a permit and indicated to Galust Berian he did not want government intrusion. By
obtaining a building permit for landscaping and/ or the placement of buildings would force
the necessity of a contractor number, if one were necessary, considering the exceptions of
the Contractor Registration Act.
Ovanes Berberian did not obtain a building permit and has "unclean hands". He
cannot now be heard to shield the claims of plaintiffs by indicating the lack of a contractor
license. Had defendant, Berberian, done his part, this issue would not even be before this
court. The declaration of Galust Berian is very clear that a building permit was not obtained
and that Ovanes explicitly refused to get such a permit. He also told Galust that he did not
want any interference by government.
Second, the landscaping materials and the buildings are not included in the
contractor necessity for permit. See, I. C. § 54-5205( e). The installation thereof, however,
requires a permit. But, §54-5205 (2) indicates "so long as such person does not hold himself
out as a registered contractor". Galust and Julia have never performed contractor work for
anyone for monetary compensation or otherwise. Galust and Julia have performed work on
their own dwelling/ art studio.
Furthermore, Galust and Julia were performing work for Ovanes for wages. Their
work was to be totaled and exchanged for value. See, J.C.§ 54-5205(a).
A unique question is the buildings and materials taken to the Ovanes property had
been previously used in farm operations and housed livestock; and, were part of an overall
farming operation. The buildings and various plants moved to the Ovanes property were
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classified as farming but at Ovanes' location were more for storage. Did the buildings lose
the farm exception by being removed and refurbished? Galust contends that the same were
still agricultural buildings and landscaping from a farming operation. See, I.C. § 54-5205(h).

CONCLUSION
1. Material factual issues on the issue of liability are in dispute which precludes the
grant of summary judgment or partial summary judgment.
2. The defendants fail to attach facts to the principles of law they cite.
3. The affirmative defenses of defendants are inapplicable.
4. Summary judgment must be denied.

DATED this 14'" day of January, 2019.

Robin D. Dunn, Esq.

NOTICE OF SERVICE
The undersigned indicates that service was made on the individual(s)/ attorney set
forth hereafter, via i-court and thee-filing system, on this 14'" day of January, 2019.

Lary Larson, Esq.
larylarson@hopkinsroden.com
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IN THE DISTRICT COURT FOR THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

GALUST BERIAN, a single individual,
and JULIA BERIAN, a single individual,
Plaintiffs/Counter-defendants,

Case No. CV-2017-0841

REPLY BRIEF IN SUPPORT OF
DEFENDANTS' MOTIONS FOR
SUMMARY JUDGMENT

vs.
OVANES BERBERIAN and SOCORRO
BERBERIAN, single individuals,
Defendants/Counter-plaintiffs.

COME NOW the Defendants, OVANES BERBERIAN and SOCORRO
BERBERIAN, by and through their counsel of record, the firm of Hopkins Roden
Crockett Hansen & Hoopes, PLLC, and submit the following Reply Brief in Support of
Defendants' Motions for Summary Judgment:
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INTRODUCTION
Defendants' initial briefing on their Motions for Summary Judgment included; ( 1)
Brief in Support of Defendants' Motion for Summary Judgment on Count Three of
Plaintiffs Complaint; (2) Defendants' Trial Brief and Brief in Support of Defendants'
Supplemental Motion for Summary Judgment on All Counts of Plaintiffs' Complaint; and

(3) Supplemental Brief in Support_ of Defendants' Motions for Summary Judgment and
Motion for Leave to Amend Answer. This Brief is in response to the Memorandum of
Plaintiffs in Opposition to the Defendants' Motion for Summary Judgment as Amended.

SUMMARY JUDGMENT STANDARD
There does not appear to be any disagreement between the parties regarding
the legal standards for summary judgment. However, our interpretations of those
standards differ.
Plaintiffs argue that based on the summary judgment authorities, the court
cannot award a summary judgment unless the court determines "that no material facts
are in dispute", and that the court "must draw reasonable inferences from those noncontested facts to determine which party should be granted summary judgment/partial
summary judgment." (Plaintiffs' Opposition Memorandum, p. 3.) The Plaintiffs then
proceed to argue that because "material disputed facts exist on every cause of action",
summary judgment cannot be granted on any cause of action. (Id., p.6.) They say, "The
defendants do not show the lack of material disputed facts." (Id., p.5.)
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In reality, a case can be overflowing with disputed facts, even such that there is
virtually no fact upon which the parties agree, and summary judgment can still be
awarded to the defendant. That is true where, as in this case, the plaintiffs facts,
although copious and well-supported by evidence, fail to establish a prima facie case to
support every element of his or her cause of action. A prima facie case is made by the
plaintiff offering substantial, material evidence sufficient to meet the plaintiffs burden of
proof on each element of his or her cause of action. If any element of the plaintiffs
cause of action is not supported by affidavits showing facts sufficient to meet the
plaintiffs burden of proof on that element, then summary judgment against that entire
cause of action is required. As Plaintiffs' Memorandum states (on p. 2):
"[T]he moving party is entitled to a judgment when the nonmoving party fails to
make a showing sufficient to establish the existence of an element essential to
that party's case on which that party will bear the burden of proof at trial." Baxter
v. Craney, 135 Idaho 166, 170, 16 P.3d 263,266 (2000). (Emphasis added).
See also Yoakum v. Hartford Fire Ins. Co., 129 Idaho 171,923 P.2d 416 (1996);
Sanders v. Kuna Joint Sch. Dist., 125 Idaho 872, 876 P.2d 154 (Ct. App. 1994); Smith
v. Meridian Joint Sch. Dist. No.2, 128 Idaho 714, 918 P.2d 583 (1996); Thomson v.
Idaho Ins. Agency. 126 Idaho 527,887 P.2d 1034 (1994); Ambrose v. Buhl Joint Sch.
Dist. No. 412, 126 Idaho 581, 887 P.2d 1088 (Ct. App. 1996); Nelson v. City of Rupert,
128 Idaho 199,911 P.2d 1111 (1996).
See also the discussion of this rule in our first brief, citing Corbridge v. Clark
Equip. Co., 112 Idaho 85, 87, 730 P.2d 1005, 1007 (1986) and Baxter v. Craney, 135
Idaho 166, 16 P.3d 263 (Idaho 2000). The essential question upon a motion for
summary by a defendant is whether the non-moving party (the plantiff) has proferred
sufficient evidence that a reasonable jury could reasonably infer from that evidence that
the plaintiff has proven all elements of his or her cause of action. If there is any element
of the cause of action for which sufficient evidence to reasonably support a favorable
judgment has not been proferred, then no genuine issue has been raised in regard to
that element, and that particular cause of action should be dismissed by summary
judgment.
In our prior three briefs, we pointed out those elements of the Plaintiffs' eleven
causes of action where they had failed to offer enough evidence for a reasonable jury to
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reasonably find in their favor, even if their evidence were true. The burden (for
purposes of summary judgment) then passed to them to support those elements with
affidavits showing substantial, material evidence to prove those elements. (See
citations, above.) If they had done so, the court would be required to accept their
evidence as valid and draw all reasonable inferences from it in their favor. But they
tendered no additional evidence on those points in their response. Without substantial
evidence on a point, the court cannot draw a favorable inference in the Plaintiffs' favor;
and summary judgment is appropriate. We will again highlight those areas in this brief.

REBUTTAL ARGUMENTS
1.

Intentional Infliction of Emotional Distress.
The elements of a claim for intentional infliction of emotional distress include: (1)

that the defendant's conduct was extreme and outrageous; and (2) that the plaintiffs
emotional distress was severe. (See Defendants' Trial Brief.) As we pointed out in our
Trial Brief, the district court may dismiss summarily a claim for intentional infliction of
emotional distress if the alleged conduct does not meet the legal standard for that cause
of action. See Edmondson v. Shearer Lumber Prods., 139 Idaho 172, 180, 75 P.3d
733, 741 (2003) ("It is for the court to determine, in the first instance, whether the
defendant's conduct may reasonably be regarded as so extreme and outrageous as to
permit recovery[.]"). The court may properly grant summary judgment ''when the facts
allege conduct of the defendant that could not reasonably be regarded as so extreme
and outrageous as to permit recovery for intentional or reckless infliction of emotional
distress." Id.Johnson v. McPhee, 147 Idaho 455,210 P.3d 563,572 (Ct. App. 2009);
James v. City of Boise, 160 Idaho 466, 484, 376 P .3d 33 (2016); Mortensen v. Stewart
Title Guar. Co., 149 Idaho 437, 446, 235 P.3d 387 (2010).
Here, the Plaintiffs have added no additional evidence to that provided in their
Complaint. They allege that Ovanes Berberian entrusted his 5' by 14' painting "The
Passing Storm" to Galust Berian for the purpose of completing it, because for some
reason Ovanes was unable to do so himself. The evidence is undisputed that the
painting was taken from Ovanes's home between Friday, April 14 and Sunday, April 16,
2017. Galust alleges that he had permission to take it, and that therefore it was
REPLY BRIEF IN SUPPORT OF DEFENDANTS' MOTIONS FOR SUMMARY JUDGMENT 4
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outrageous for Ovanes to later accuse the Plaintiffs of criminal conduct.
Even if it were true that Galust had permission to take the 5' by 14' painting ''The
Passing Storm" (which must be assumed for the purpose of summary judgment), we still
submit that no reasonable jury could find it outrageous or extreme for Ovanes to accuse
the Plaintiffs of criminal conduct. The reason for that is because there were certain
additional circumstances that reasonably lead Ovanes to believe that the Plaintiffs were
responsible for trespass and theft, and those circumstances have not been disputed by
the Plaintiffs. They are:
1.

At the same time as the Plaintiffs removed "The Passing Storm" from
Ovanes Berberian's premises, dozens of other paintings and frames were
stolen from the premises.

2.

At the time of the apparent burglary of those additional items, the
perpetrators turned off the electric power that fed Ovanes's security
cameras and put duct tape over the cameras. Ovanes believed that the
Plaintiffs were members of only a handful of people who knew where the
electrical connections and the security cameras were located.

3.

After replacing his security cameras, Ovanes captured the Plaintiffs on
video breaking into his home to return "The Passing Storm".

(See Second Affidavit of Ovanes Berberian). Plaintiffs have still offered no evidence to
dispute those facts.
Given the astronomical odds against some totally unrelated thief stealing dozens
of other paintings and frames from Ovanes's property at the same time the Plaintiffs
entered the premises in his absence and took ''The Passing Storm", together with
Ovanes's belief in the Plaintiffs' familiarity with the property and its security systems,
and his video record of the Plaintiffs' breaking into his home shortly after the theft of all
his other paintings took place, all of which is undisputed, no reasonable jury could
conclude that it was "outrageous and extreme" for Ovanes to have a strong suspicion
that the Plaintiffs were responsible for stealing his other paintings and frames (even if
they had permission to take ''The Passing Storm"), nor could any reasonable jury
conclude that it was "outrageous and extreme" for Ovanes to make that accusation to
the police. Consequently, summary judgment is appropriate on this claim because the
REPLY BRIEF IN SUPPORT OF DEFENDANTS' MOTIONS FOR SUMMARY JUDGMENT 5
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Plaintiffs' only evidence will not be enough to meet their burden of proof on this element
of their claim.
In addition, Plaintiffs have failed to point to any valid reason why the affirmative
defense of judicial privilege would not also require this claim to be dismissed. The
grounds for such a defense are explained in the Defendants' Supplemental Brief in
Support of Defendants' Motions for Summary Judgment. We cited substantial authority
for the application of that privilege outside the context of an actual trial or hearing.
Indeed, there are specific cases cited in our prior brief when the privilege has been held
to preclude claims for intentional or negligent infliction of emotional distress, defamation,
and invasion of privacy based upon allegedly false statements made to police for the
purpose of initiating criminal investigations. Most importantly, it applies even if the
defendant intentionally lied to the police. (See our prior Brief.) In such a case, a claim
for malicious prosecution is the Plaintiffs only remedy. (See our prior brief.)

2.

Negligent Infliction of Emotional Distress.
The elements of a claim for negligent infliction of emotional distress include: (1) a

duty recognized by law requiring the defendant to conform to a certain standard of
conduct; (2) a breach of that duty. (See Defendants' Trial Brief.)
For the same reasons just described in the preceding section, under the
undisputed circumstances of this case, even if Galust had permission to take 'The
Passing Storm", no reasonable jury could conclude that Ovanes had a duty not to
accuse the Plaintiffs of stealing his other paintings and frames. Therefore, even if the
Plaintiffs' factual allegations are considered true, because of the additional facts
presented by the Defendants which the Plaintiffs have still not disputed Plaintiffs have
failed to raise a genuine issue of fact on these two elements of their claim. Summary
judgment should therefore be entered for the Defendants.
Furthermore, for the same reasons discussed above, the court should dismiss
this claim on the additional ground of the judicial privilege.

3.

Invasion of Privacy.
Nothing in the Plaintiffs' response to our summary judgment motions provides

any support for the Plaintiffs' claim for invasion of privacy other than these allegations
(which must be presumed true for the purpose of summary judgment):
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1.

That Ovanes Berberian allegedly falsely reported that his painting

"The Passing Storm" was stolen by Plaintiff Galust Berian.
2.

That he allegely filed false police reports alleging that Plaintiffs had

stolen from him other items, including other paintings, frames, a water pump, a
flatbed tandem-axle trailer, and others.
3.

That he allegedly falsely reported to the Jefferson County Sheriffs

Deputies that the Plaintiffs had entered his property without his knowledge or
consent and that they had trespassed on his property.
Consequently, Plaintiffs' claim for invasion of privacy is based exclusively on reports he
made to the police for the purpose of obtaining a criminal investigation against the
Defendants. Therefore, this cause of action is also barred by the judicial privilege. (See
our prior briefs.)
Furthermore, Defendants are entitled to summary judgment on this claim for the
following additional reasons:

A.

Intrusion.

A claim for invasion of privacy by intrusion requires proof of the following
element, among others: (1) an intentional intrusion by the defendant. However,
Plaintiffs have offered no evidence to raise a genuine issue of fact on that element of
their claim. By accusing Plaintiffs of criminal conduct, Ovanes Berberian did not
personally intrude into any private affairs or property of the Plaintiffs; and he is not liable
for any damages suffered by the Plaintiffs if the law enforcement officers who
investigated his accusations committed acts which would constitute a tortious intrusion if
committed by Ovanes himself. The facts simply don't fit that legal theory.

B.

False Light

A claim for invasion of privacy by putting the plaintiff in a false light requires proof
of the following element, among others: (1) a disclosure to the public by the defendant.
However, although Ovanes Berberian made accusations against the Plaintiffs, there is
still neither any allegation nor any evidence that either the Defendants or the law
enforcement officers made any public disclosure of those accusations. Therefore,
Plaintiffs have failed to raise a genuine issue of fact on this element of their claim, and it
must be dismissed by summary judgment.
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4.

Malicious Prosecution.
A claim for malicious prosecution includes the following element, among others:

( 1) that the defendant lacked probable cause to pursue the action against the plaintiff.
As explained in our prior briefs, "probable cause" is defined as a belief in the
facts alleged, based on sufficient circumstances to reasonably induce such belief in a
person of ordinary prudence in the same situation. Clark v. Alloway, 67 Idaho 32, 170
P.2d 425 (Idaho 1946). It is also said that "probable cause" in this context is that
information that would lead a man of ordinary care and prudence to believe or entertain
an honest and strong suspicion that a person is guilty. Dunham v. Kootenai County, 690
F.Supp.2d 1162 (Dist. Idaho 2010). The presence of probable cause is judged in light
of the facts and circumstances apparent at the time the prosecution commenced.
Herrold v. Idaho State School for the Deaf and Blind, 112 Idaho 410, 732 P.2d 379
(Idaho App. 1987). The actual innocence or guilt of the plaintiff is irrelevant. Clark,
supra; Barton v. Woodward, 32 Idaho 375, 182 P. 916 (Idaho 1919); Nettleton v. Cook,
30 Idaho 82, 163 P. 300 (Idaho 1917).
In this case, when Defendants filed our summary judgment motion, we alleged
that Ovanes Berberian had probable cause to accuse the Plaintiffs of theft and trespass
even if it were true that he gave Galust Berian permission to take his 5' x 14' painting.
That probable cause was based upon the following circumstances that were known to
Ovanes Berberian at the time:
1.

At the same time as the Plaintiffs removed 'The Passing Storm" from
Ovanes Berberian's premises, dozens of other paintings and frames were
stolen from the premises.

2.

At the time of the apparent burglary of those additional items, the
perpetrators turned off the electric power that fed Ovanes's security
cameras and put duct tape over the cameras. Ovanes believed that the
Plaintiffs were members of only a handful of people who knew where the
electrical connections and the security cameras were located.

3.

After replacing his security cameras, Ovanes captured the Plaintiffs on
video breaking into his home to return "The Passing Storm".
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(See Second Affidavit of Ovanes Berberian).
As discussed above, those circumstances are still not disputed by the Plaintiffs.
More importantly, we submit that no reasonable jury could consider those facts and still
conclude that Ovanes Berberian did not have probable cause to accuse the Plaintiffs of
criminal conduct, even if it were true that he gave Galust Berian permission to take the
5' x 14' painting. Therefore, the Plaintiffs have failed to raise a genuine issue of fact in
regard to the issue of probable cause, and Defendants are entitled to summary
judgment on this claim.
Further, in a malicious prosecution case under Idaho law, if the defendant
reported the plaintiffs alleged crime to law enforcement officials, and the county
prosecutor independently found probable cause to proceed with a criminal charge
against the plaintiff, the requirement of a "lack of probable cause" cannot be satisfied
and the defendant is shielded from any claim for malicious prosecution. Gowin v.
Altmiller, 663 F.2d 820 (9th Cir. 1981). When Defendants' summary judgment motion
was filed, records of the Jefferson County Sheriffs Office and Jefferson County Courts
were submitted that unequivocally establish that the county prosecutor and the court
found probable cause to charge the Plaintiffs with criminal trespass. (See Second
Affidavit of Ovanes Berberian, Exhibits 35-43). The Case Information for State v. Galust
Berian indicates that following the Arraignment, a Pre-Trial Conference was scheduled,
confirming that the court found probable cause to try the Defendant for Unlawful Entry.
The Plaintiffs have offered no evidence to dispute those facts. Therefore, for this
additional reason, they have failed to raise a genuine issue of fact with regard to the
probable cause element of their claim, and the claim should be dismissed.

5.

Defamation.
The Plaintiffs appear to have provided sufficient evidence to raise a genuine

issue as to each element of a cause of action for defamation. However, they have
made no valid rebuttal to our argument that the defamation claim is also barred by the
doctrine of judicial privilege.
The Plaintiffs' arguments that the judicial privilege only applies to statements
made during a hearing or trial, or that it only applies if the declarant does not
intentionally lie, are without support. The judicial privilege is an "absolute defense".
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Specifically, statements and information of an official nature given to law enforcement
officers, prosecutors, and judicial officers prior to or during judicial proceedings, or for
the purpose of initiating judicial proceedings, including quasi-judicial proceedings before
other official tribunals, are privileged, and will not support a cause of action for
defamation even if they are false. Borg v. Boas, 231 F.2d 788 (9 th Cir. Idaho 1956);
Malmin v. Engler, 124 Idaho 733,864 P.2d 179 (Idaho App. 1993); Richeson v. Kessler,
73 Idaho 548, 255 P.2d 707 (Idaho 1953). That is true as long as the language
reasonably relates in some way to the proceeding, regardless whether it is spoken or
written, and regardless whether it is communicated maliciously or with knowledge of its
falsity. Richeson, supra, Malmin, supra. A similar absolute privilege is granted to
witnesses who make statements relevant to a court's inquiry. Overman v. Klein, 103
Idaho 795,654 P.2d 888 (Idaho 1982).
Defendants are therefore entitled to summary judgment on the defamation claim
because of the judicial privilege.

6.

~ontract Claims Generally
Taking the Plaintiffs' verified complaint and affidavits as true, here are all the

alleged facts that come out of their testimony in regard to their claims for contract or
quasi-contract damages:
1.

Ovanes employed the Plaintiffs to perform construction and landscaping

work and other improvements to the place where he lived. (Complaint, ,r 32)
2.

Plaintiffs planted hundreds of trees and shrubs on the property and did

extensive other landscaping, excavation and improvements. (Complaint,
3.

,r 32)

Plaintiffs were contracted to build a large storage building on Ovanes's

property, and did so. (Complaint, ,r 33)
4.

The value of the Plaintiffs' improvements to the Defendants' property is at

least $300,000.00. (Complaint, ,r 39)
5.

Defendants owe the Plaintiffs at least $300,000.00 for those

improvements to the property. (Complaint,
6.

,r 38)

Ovanes Berberian did not hire the Plaintiffs as independent contractors

but rather either (a) as employees to perform the above-described work for wages, or
(b) as family members working without compensation. (Declaration, ,r 31)
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7.

At least some of the work was commenced within four years of the filing of

the Complaint. (Declaration,

,r 31)

That is the extent of the factual evidence offered by the Plaintiffs in response to
our motion for summary judgment on the contract claims. Consequently, Defendants
are still entitled to summary judgment for the following reasons:

A.

Statute of Limitation.

Even if the Plainti~s were working for wages as employees, rather than as
contractors (which we now must assume for purposes of summary judgment), the
Statute of Limitation period for a wage claim by an employee is two (2) years after the
cause of action accrued. I.C. § 45-614. Since the Defendants deny being independent
contractors and insist that they were working solely as employees (except for any free
services they provided as family members), two (2) years is therefore the limitation
period on their claim for compensation for all such services.
That means that to avoid summary judgment, Plaintiffs would have to provide
prima facie evidence that they performed work on the Defendants' property after
November 22, 2015, and they would only be entitled to wages for any work performed
after that date. However, their only testimony or other evidence on the timing of their
work is that "a meeting of our minds occurred on this work and thoughts occurred which
were commenced within four years of the filing of the complaint herein." (Declaration,

,r

2) That's the only evidence they have offered regarding the time when any of their
work was performed. And they have not disputed that the water well constructed on the
Defendants' property at Plaintiffs' request in connection with the Plaintiffs' installation of
a building on that property was done in 2010.
Therefore, assuming that the Plaintiffs were employed to work for wages, which
is their sworn position at this point, their claims must be dismissed because they have
failed to raise a genuine issue of fact that any of their work was performed within the
applicable statute of limitation.
Furthermore, having admitted that their contract claims are based upon an
agreement to work for wages as employees, Plaintiffs no longer have the benefit of any
alternative theory of relief, such as quantum meruit or unjust enrichment. I.C. §45601 (7) defines "wages" as "compensation for labor or services rendered by an
REPLY BRIEF IN SUPPORT OF DEFENDANTS' MOTIONS FOR SUMMARY JUDGMENT 11
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employee, whether the amount is determined on a time, task, piece, or commission
basis." If the Plaintiffs failed to commence an action to collect their wages within the
time allowed by law for such a claim, they can't avoid that statute of limitation by
asserting that their efforts should be compensated under some alternative theory that
might have a different statute of limitation. Otherwise, the statute of limitation would be
meaningless.

B.

Lack of Certainty as to Damages.

Even if the Plaintiffs had offered prima facie evidence that some of their work
was performed within the applicable statute of limitation, they have still failed to raise a
genuine issue of fact regarding the damages they are entitled to for that work.
Assuming, as we now must for purposes of summary judgment, that the Plaintiffs
worked for the Defendants as employees, proof of damages is still an element of their
cause of action; and they must offer sufficient evidence in response to a summary
judgment motion to meet their burden of proof on that issue.
Damages must be proven with a reasonable degree of certainty. That does not
mean absolute assurance or mathematical exactitude; rather, the evidence must be
sufficiently certain to remove the amount of damages from the realm of speculation.
Griffith v. Clear Lakes Trout Co., Inc., 146 Idaho 613, 200 P.3d 1162 (2009).
Here, there is not sufficient evidence in the record to establish the amount of the
Plaintiffs' unpaid wages with a reasonable degree of certainty. If they were supposed to
be paid an hourly wage, then they would have to show, by way of affidavits, their hourly
rate and the approximate number of hours they worked. If they were supposed to be
paid a piece rate, then they would have to show, by way of affidavits, approximately
how many trees, bushes, shrubs or flowers they planted and what they were supposed
to be paid for each one. If they were to be paid for an overall task, then they would have
to establish, by way of affidavits, what task they performed and what was the agreed fee
for that task. No such evidence has been tendered by the Plaintiffs.r
Instead, they rely entirely upon their allegation that their work was worth at least
$300,000 to the Defendants. In other words, they allege that the work they performed
increased the value of the Defendants' property by at least $300,000. That assertion is
part of their alternative claim of unjust enrichment, which would be viable (assuming
REPLY BRIEF IN SUPPORT OF DEFENDANTS' MOTIONS FOR SUMMARY JUDGMENT 12

Page 222

everything else they say is true) to the extent that there was proof that any of their work
was performed within the statute of limitation period, i.e., after November 22, 2015.
However, their testimony that their work increased the value of the Defendants'
property by more than $300,000 is based solely on their own opinion. Testimony
regarding the value of real property generally requires expert qualifications. Under
Idaho Rule of Evidence 702,
A witness who is qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise if the expert's
scientific, technical, or other specialized knowledge will help the trier of fact to
understand the evidence or to determine a fact in issue.
Owners of real property are also held to be competent to testify to its value. Reed v.
Reed, 157 Idaho 705,339 P.3d 1109 (2014); Weaver v. Village of Bancroft, 439 P.2d
697, 92 Idaho 189 (Idaho 1968).
It is settled rule in Idaho that the owner of property is a competent witness to its
value, as he is presumed to be familiar with its value by reason of inquiries,
comparisons, purchases and sales. Riley v. Larson, 91 Idaho 831, 432 P.2d
775 (1967); Rankin v. Caldwell, 15 Idaho 625, 99 P. 108 (1908).
Otherwise, a person who has no ownership interest in a parcel of real property is not
permitted to testify regarding its value unless that witness qualifies as an expert witness
in the field of determining the value of real property. (See Weaver, supra: "On the other
hand, respondent's only witness as to the measure of damages testified that market
values for real property in the Village were generally down 50% after the 1963 flood and
the trial court properly ruled he was not qualified to testify as an expert witness.")
In this case, the Plaintiff Galust Berian is an artist, not a real estate appraiser, by
his own admission, and no evidence or explanation of Julia Berian's professional
qualifications is given. Neither of them has claimed to have any expert knowledge, skill,
experience, training, education, familiarity, or other qualification that enables them to
determine, beyond the realm of speculation, the value of the Defendants' property
before or after the alleged improvements they made. And the deadline for the Plaintiffs
to identify expert witnesses has passed.
Therefore, the Plaintiffs' opinion regarding the amount by which their efforts
increased the value of the Defendants' real property is inadmissible and will not prevent
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the entry of summary judgment on this issue. All their contractual and quasi-contractual
claims must be dismissed.

C.

Idaho Contractor Registration Act

This issue is moot, since the Plaintiffs take the position that they were employed
as employees, not as contractors. Nevertheless, in case the court disagrees with that,
Defendants respond to the Plaintiffs arguments as follows.
Although the Plaintiffs admit that they were not registered under the Idaho
Contractor Registration Act, I.C. §§54-5201, et seq., they claim that their compliance
with that Act was excused because the Defendants did not obtain a building permit for
the improvements that they allegedly hired the Plaintiffs to perform. There is no legal
authority for that proposition.
The unclean hands doctrine "stands for the proposition that a litigant may be
denied relief by a court of equity on the ground that his conduct has been inequitable,
unfair and dishonest, or fraudulent and deceitful as to the controversy in issue." Ada
Cnty. Highway Dist. v. Total Success Investments, LLC, 145 Idaho 360,370, 179 P.3d
323, 333 (2008) (quotations omitted).
In determining if the clean hands doctrine applies a court has discretion to
evaluate the relative conduct of both parties and to determine whether the
conduct of the party seeking an equitable remedy should, in the light of all the
circumstances, preclude such relief. A trial court's decision to afford relief based
on the unclean hands doctrine, or to reject its application, will not be overturned
on appeal absent a demonstration that the lower court abused its discretion.
(Emphasis added.)
Ada Cnty. Highway Dist., 145 Idaho at 371, 179 P.3d at 334 (alterations omitted)
(quoting Sword v. Sweet, 140 Idaho 242, 251, 92 P.3d 492, 501 (2004)).
"Unclean hands" is an equitable defense against a plaintiff who asserts an
equitable claim against a defendant. It cannot be used to make exceptions to the
requirements of a statute, nor is it grounds to prevent the Defendants from making a
legal affirmative defense against the Plaintiffs' claim for an equitable remedy.

7.

Fraud
Plaintiffs' have still pointed to absolutely no evidence to prove the following

elements of their claim for fraud:
( 1) a statement or a representation of fact that was made to the Plaintiffs by the
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Defendants,
(2) its falsity,
(3) its materiality,
(4) the Defendants' knowledge of its falsity,
(5) the Defendants' intent that there be reliance,
(6) the Plaintiffs' ignorance of the falsity of the statement,
(7) reliance by the Plaintiffs,
(8) that Plaintiffs' reliance was justified, or
(9) resultant injury to the Plaintiffs.
In addition, their Fraud claims under Count Three are also barred by the
applicable statutes of limitation.
Therefore, their claim for fraud under Count Three of their Complaint must be
dismissed.

8.

Separate Liability of Socorro Berberian
The Plaintiffs have still offered no facts and no authority for their proposition that

Socorro Berberian is liable for the allegedly wrongful conduct of Ovanes Berberian "by
reason of her marriage to Ovanes". She is not and was not married to the Defendant
Ovanes Berberian at any time relevant to this case. Even if she were married to
Ovanes at all times relevant to this case, Plaintiffs fail to produce any legal authority that
would make her liable for the conduct of Ovanes simply because of such a marital
status.
Therefore, all claims against Socorro Berberian should be dismissed. The order
dismissing all claims against her should be certified as final under IRCP 54(b)(1 ), since
she will have no further involvement with the case, and there is no just reason to delay
the finality of the order dismissing her from the case.

CONCLUSION
For all the reasons stated above, the Plaintiffs' claims must be dismissed
in their entirety. In the alternative, the Court must dismiss those claims for which the
Plaintiffs have not proffered sufficient evidence to raise a genuine issue of fact on all
elements of their claim.
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Respectfully submitted this

YP'

day of January, 2019.

HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC

By_~-r--r-+--- ---1,---------Lary
son
Attorne s for Defendants
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY,
EMAIL, OR FACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the person(s) named below, at the addresses set out below,
either by mailing, hand delivery, email service or by facsimile.
DATED this i ,y"1day of January, 2019 .

HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC.

Kent E. Whittington, Esq.
Whittington Law Office, Chtd.
P.O. Box 2781
Idaho Falls, Idaho 83403
Robin D. Dunn, Esq.
P.O. Box277
Rigby, Idaho 83442

□

✓
□
□
□

~
□
□

U.S. First Class Mail
Email Notice
Hand Delivery
Facsimile
U.S. First Class Mail
Email Notice
Hand Delivery
Facsimile
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Electronically Filed
1/22/2019 2:58 PM
Seventh Judicial District, Jefferson County
Colleen Poole, Clerk of the Court
By: Denise Criddle, Deputy Clerk

HOPKINS, RODEN, CROCKETT,
HANSEN & HOOPES, PLLC
Lary S. Larson, Esq. ISBN 2600
428 Park Avenue
Idaho Falls, Idaho 83402
Telephone: 208-523-4445
Email: larylarson@hopkinsroden.com
Attorneys for Defendants
IN THE DISTRICT COURT FOR THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
GALUST BERIAN, a single individual,
and JULIA BERIAN, a single individual,

Case No. CV-2017-0841
RESPOSE TO MOTION TO STRIKE
SECOND AFFIDAVIT OF OVANES
BERBERIAN

Plaintiffs/Counter-defendants,

vs.
OVANES BERBERIAN and SOCORRO
BERBERIAN, single individuals,
Defendants/Counter-plaintiffs.
COME NOW the Defendants, OVANES BERBERIAN and SOCORRO
BERBERIAN, by and through their counsel of record, the firm of Hopkins Roden
Crockett Hansen & Hoopes, PLLC, and submit the following Response to the Plaintiffs'
Motion to Strike Second Affidavit of Ovanes Berberian:

INTRODUCTION
The Plaintiffs have filed a motion to strike the Second Affidavit of Ovanes
Berberian on five (5) grounds. This Response addresses each of those grounds, but in
an order related to the types of documents involved.

1.

Conversation with Yvette N. Sturgis.
Defendants stipulate that Paragraph 2 of the Second Affidavit should be

disregarded for the purposes of the Summary Judgment Motions.

2.

Statements by Jimmy Roker.
The only disputed portions of Paragraph 6 of the Second Affidavit (which involve

witness Jimmy Roker) are the alleged statements of Jimmy Roker. The rest of
Paragraph 6 is not objectionable. Those statements are now confirmed by the Affidavit
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of Jimmy R. Roker, filed herewith. Therefore Paragraph 6 need not be disregarded.
Even if that were not the case, the alleged statements of Jimmy Roker, as well as
the majority of the exhibits attached to the Second Affidavit, are not hearsay at all if they
are used for some purpose other than proving the truth of the matter asserted. A
statement is only hearsay if it is offered to prove the truth of the matter asserted in the
statement. IRE 801 (c)(2). Therefore the Court must carefully consider the admissibility
of all the third party statements attached to the Second Affidavit in light of the purpose
for which they are offered. What is our purpose for offering the statements of Jimmy
Roker?
As thoroughly discussed in the Defendants' other briefs filed in connection with
our summary judgment motions, the most important element that the Plaintiffs must
prove in their claim for Malicious Prosecution is that the Defendant lacked probable
cause to accuse the Plaintiffs of criminal conduct. Shannahan v. Gigray. 131 Idaho 664,
962 P.2d 1048 (Idaho 1998); Robinson v. White, 90 Idaho 548,414 P.2d 666 (Idaho
1966); Herrold v. Idaho State School for the Deaf and Blind, 112 Idaho 410, 732 P.2d
379 (Idaho App. 1987). The statements made by Jimmy Roker, whether true or not,
contributed to the body of information available to the Defendant Ovanes Berberian
when he found that his property had been stolen and he decided to accuse the Plaintiffs
of that theft. The third party statements attached to the Second Affidavit support the
Detendant's proposition that based on the information provided to him, it was
reasonable for him to accuse the Plaintiffs of the robbery. That proposition is true
whether the Defendants were guilty or not. Therefore, for the purpose of summary
judgment, the statements of Jimmy Roker are admissible not for the purpose of proving
the truth of what Jimmy Roker reported, but to prove that the Defendant was given
information (in the aggregate, from various sources) that gave him probable cause to
accuse the Plaintiffs of theft.
Furthermore, there is a third reason why Jimmy Roker's out-of-court statements
(and all other third-party statements attached to the Second Affidavit) are admissible.
This case arises out of a criminal proceeding. It started out as a criminal investigation.
The "malicious prosecution" of which the Defendants are accused was the Defendant
Ovanes Berberian's pursuit of criminal charges against the Plaintiffs. In criminal court.
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the hearsay rule (IRE 802) is not applicable on the issue of probable cause. Under IRE
101 (e )(3), hearsay evidence is absolutely admissible on the question whether there is
probable cause to issue a search warrant or an arrest warrant.
The same should be true on the issue of whether Ovanes Berberian had
probable cause to accuse the Planitiffs of criminal conduct. In the Defendant's effort to
establish that he had probable cause to accuse the Plaintiffs of theft, he should be
entitled to rely upon any evidence that law enforcement officials or the courts would be
entitled to rely on, and that includes hearsay evidence under IRE 101(e)(3).
That result should permit the use of hearsay evidence on the probable cause
question in this ca·se whether the hearsay evidence arose before Ovanes's initial
accusations, or later. On a claim for malicious prosecution, the assessment of probable
cause does not only apply to the Defendant's initial accusation, but it would also
continue to apply the entire time that he continued to press charges. For example, the
climax of the Plaintiffs' alleged injuries appears to be the search of their home and
computer. Any second hand testimony that Ovanes received and relied upon to
continue pressing charges up to that point (or even beyond) should be admissible on
the issue of his probable cause to continue pressing charges.
The same result is supported by IRE 101(d)(1) and ICR 5.1(b). However, that
rule is more limited in scope; but it includes third party statements relating to "the
existence or non-existence of business facts", or to "the ownership of personal
property''. Here, where the Defendant's livelihood was based almost exclusively on the
commercial production and sale of paintings, and where questions have been raised
about the ownership of those paintings (specifically, whether Plaintiffs had some kind of
possessory rights over them), third party testimony relating to the theft of the
Defendant's paintings can undeniably be characterized as "business facts" and relevant
to "the ownership of personal property''. If such testimony is admissible in the criminal
context, then by analogy it should be admissible in the civil context.
The close analogy between whether the Defendant had probable cause to
accuse the Plaintiffs of criminal conduct and whether the county prosecutor or district
court did so as well is supported by the rule that a finding of probable cause by the
prosecutor or the district court is conclusive proof that the Defendant had probable
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cause to make his accusation. Gowin v. Altmiller, 663 F.2d 820 (9th Cir. 1981).
Therefore, for all those reasons, the hearsay testimony of Jimmy Roker is
admissible in this summary judgment proceeding on the issue of whether Defendant
Ovanes Berberian had probable cause to accuse the Plaintiffs of theft.

3.

Records of the Jefferson County Sheriff
As in the case of the statements of Jimmy Roker, the statements of law

enforcement officers contained in various records provided by the Jefferson County
Sheriff's office and attached to the Second Affidavit of Ovanes Berberian are not
hearsay because they are not offered here for the purpose of proving the truth of any
such statements. Rather, they are offered for the purpose of establishing that, whether
the statements were true or not, the information they contained gave Ovanes Berberian
probable cause to accuse the Plaintiffs of theft, and to continue pressing charges
against them for as long as he did. IRE 802. Even if they are hearsay, they are still
admissible under IRE 101(e)(3), IRE 101(d)(1) and ICR 5.1(b), because of the
connection between the Plaintiffs' claim for malicious prosecution and the criminal
proceedings that underlie that claim. They are therefore admissible for that limited
purpose.
In addition, alternatively, IRE 803 allows the use of hearsay evidence if it meets
the exception for public records. IRE 803(8). However, that exception to the hearsay
exclusion does not apply to "investigative reports by law enforcement personnel".
IRE803(8)(ii)(b ). Some of the exhibits to the Second Affidavit of Ovanes Berberian are
clearly investigative reports of law enforcement personnel, i.e., Exhibits pp. 4-12, 14-16,
22-26, and 32-34. Therefore, if those pages were hearsay (which they are not, for the
purposes of these summary judgment motions), they would not be covered by the
exception for public records.
Other pages, however, are records of actions taken by the Sheriff's Office, not
reports of their investigation. For example, pages 20 and 21 are "Notices of Trespass
Warning" issued to the Plaintiffs. Those are not investigation reports, they are copies of
official orders issued by the Sheriff's Office. Pages 27-31 are official records of what
personal property items were seized from the Plaintiffs when officers searched their
home on June 22; 2017. Those are not investigation reports. They are records of
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official actions taken.
All of those are covered by both arguments-that they are not hearsay to begin
with, and that even if they were, they are admissible as public records.

4.

Statements of Ovanes Berberian.
The records of the Jefferson County Sheriff contain several written statements

made by Ovanes Berberian. See Second Affidavit of Ovanes Berberian, Exhibits pp.
13, and 17-19. The Second Affidavit of Ovanes Berberian expressly verifies, under oath,
all the facts contained in all the written statements he made to the Jefferson County
Sheriff. (Second Affidavit of Ovanes Berberian,

ffll 9, 14, and

18.) Those documents

are therefore simply extensions of the Second Affidavit of Ovanes Berberian, and
therefore admissible for the purpose of this motion.

5.

Court Record
Pages 35-43 of the Exhibits to the Second Affidavit of Ovanes Berberian are

copies of the official ICourt record of the case of State v. Galust Berian, Case No. CR2017-1328. They are admissible as public records.

6.

Contractor Registration Records.
Plaintiffs have admitted that they were not registered as construction contractors,

and therefore these documents (Exhibits, pages 44-47) are irrelevant at this point.

7.

Photos of Paintings.
These exhibits are not hearsay under any definition.

CONCLUSION
The Second Affidavit of Ovanes Berberian should be considered in its
entirety, including all exhibits thereto, with these exceptions: The statements of Yvette
Sturgis contained in paragraph 2 should be disregarded; and the contractor registration
records (Exhibits, pages 44-47) should be disregarded as irrelevant.
Respectfully submitted this

?--J," /

day of January, 2019.

HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC

By

~of-

Lary
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY,
EMAIL, OR FACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the person(s) named below, at the addresses set out below,
either by mailing, hand delivery, email service or by facsimile.
DATED this

~J,,, ~ ay of January, 2019.
HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC.

Kent E. Whittington, Esq.
Whittington Law Office, Chtd.
P.O. Box 2781
Idaho Falls, Idaho 83403
Robin D. Dunn, Esq.
P.O. Box 277
Rigby, Idaho 83442

□
lu/"

□
□
□
[i/
□

□

U.S. First Class Mail
Email Notice
Hand Delivery
Facsimile
U.S. First Class Mail
Email Notice
Hand Delivery
Facsimile
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Electronically Filed
1/22/2019 2:58 PM
Seventh Judicial District, Jefferson County
Colleen Poole, Clerk of the Court
By: Denise Criddle, Deputy Clerk

,

HOPKINS, RODEN, CROCKETT,
HANSEN & HOOPES, PLLC
Lary S. Larson, Esq. ISBN 2600
428 Park Avenue
Idaho Falls, Idaho 83402
Telephone: 208-523-4445
Email: larylarson@hopkinsroden.com
Attorneys for Defendants
IN THE DISTRICT COURT FOR THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
GALUST BERIAN, a single individual,
and JULIA BERIAN, a single individual,

Case No. CV-2017-0841
AFFIDAVIT OF JIMMY R. ROKER

Plaintiffs/Counter-defendants,

vs.
OVANES BERBERIAN and SOCORRO
BERBERIAN, single individuals,
Defendants/Counter-plaintiffs.
STATE OF IDAHO
County of Bonneville

)
) ss.
)

I, JIMMY R. ROKER, being first duly sworn on my oath, testify as follows:
1.

I am a long-time friend of Ovanes Berberian. I reside in Jefferson

County, Idaho. I am over the age of majority, and I am competent to testify to, and
have personal knowledge of, the facts stated herein.
2.

On Friday, April 14, 2017, I was at the home of Ovanes Berberian

in Jefferson County, Idaho. Ovanes was absent from his home teaching an art
workshop in California. His son, Alexander, remained home. Ovanes had arranged for
me to look after him and the place while he was gone.
3.

I went over to Ovanes's house on Friday, April 14, 2017, to check

on Alexander. While I was there, I noticed a large landscape painting, about 5 feet high
AFFIDAVIT OF JIMMY R. ROKER- I
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by 16 feet wide, on easels in his studio.
4.

On Sunday, April 16, 2017, at around 1:30 p.m., I was at Ovanes's

house again with Alexander. We noticed the painting was missing.
5.

When I got home, I promptly called Ovanes on his cell phone in

California. I told him that prior to that day I had noticed his 5' x 16' landscape painting
in his studio, but that I had just been over to his house to check on Alexander and the
painting was no longer there. He told me to call the police immediately and report that
the painting had been stolen. I did so.
6.

At about 6:54 p.m. that same Sunday, I visited the Jefferson

County Sheriff's office and signed a statement of what I had observed and reported.
The facts set forth in that statement are true and correct, to the best of my memory. A
true copy of that statement is attached hereto.
DATED this 18th day of January 2019.

~
SUBSCRIBED AND S

E
A

L

ORN to before me this 18th day of January, 2019.

LARY S. lARSON
COMM. NO. 2658

NOTARY PUBLIC
STATE OF IOAHO

MY COMMISSION EXPIRES 10/01/21
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY,
EMAIL, OR FACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing
document was on this date served upon the person(s) named below, at the
addresses set out below, either by mailing, hand delivery, email service or by
facsimile.
1,.2,"'t/

DATED this 21st day of January, 2019.

HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC.

Kent E. Whittington, Esq.
Whittington Law Office, Chtd.
P.O. Box 2781
Idaho Falls, Idaho 83403
Robin D. Dunn, Esq.
P.O. Box 277
Rigby, Idaho 83442

o

U.S. First Class Mail

e---- Email Notice
o
□
□

13""'
o
o
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Hand Delivery
Facsimile
U.S. First Class Mail
Email Notice
Hand Delivery
Facsimile

Jefferson County Sheriff's Office
1701902.003

O more elalemenl atlached
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Electronically Filed
1/25/2019 4:05 PM
Seventh Judicial District, Jefferson County
Colleen Poole, Clerk of the Court
By: Denise Criddle, Deputy Clerk

HOPKINS, RODEN, CROCKETT,
HANSEN & HOOPES, PLLC
Lary S. Larson, Esq. ISBN 2600
428 Park Avenue
Idaho Falls, Idaho 83402
Telephone: 208-523-4445
Email: larylarson@hopkinsroden.com
Attorneys for Defendants
IN THE DISTRICT COURT FOR THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

GALUST BERIAN, a single individual,
and JULIA BERIAN, a single individual,
Plaintiffs/Counter-defendants,

Case No. CV-2017-0841

ADDITIONAL AUTHORITIES IN
SUPPORT OF DEFENDANTS'
MOTIONS FOR SUMMARY JUDGMENT

vs.
OVANES BERBERIAN and SOCORRO
BERBERIAN, single individuals,
Defendants/Counter-plaintiffs.

COME NOW the Defendants, OVANES BERBERIAN and SOCORRO
BERBERIAN, by and through their counsel of record, the firm of Hopkins Roden
Crockett Hansen & Hoopes, PLLC, and submit the following Additional Authorities in
Support of Defendants' Motions for Summary Judgment:

INTRODUCTION
The following additional authorities relate to the scope of the "judicial privilege"
and the application of that doctrine to the Plaintiffs' claims.

ADDITIONAL AUTHORITIES
The judicial privilege is an absolute, unconditional privilege that bars the
recovery of any damages for a defamatory statement made by a party, witness, law
enforcement officer or court personnel in connection with a criminal investigation or
ADDITIONAL AUTHORITIES IN SUPPORT OF DEFENDANTS' MOTIONS FOR SUMMARY
JUDGMENT 1
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proceeding, whether the claim for such damages is characterized as defamation,
injurious falsehood, or invasion of privacy. Restatement (Second) of Torts, §587, and
cmt. (a); §635; and §652F.
When applicable, the judicial privilege bars not only claims for defamation
but also claims for intentional infliction of emotional distress and all other claims arising
from the same statements. Bennett v. Jones, Waldo, Holbrook & McDonough, 70 P.3d
17 (Utah 2003); Laub v. Pesikoff, 979 S.W.2d 686 (Ct. App. Tex.1998); Greenburg v.
McGraw, 161 A.3d 976 (Pa. Super. 2017); Mixter v. Farmer, 81 A.3d 631 (Md. Ct. Spec.
App. 2013); Laffer v. Levinson, Miller, Jacobs & Phillips, 40 Cal.Rptr.2d 233 (Cal. Ct.
App. 1995); Sullivan v. Birmingham, 416 N.E.2d 528 (Mass. App. Ct. 1981); Joseph v.
Joseph, 967 N.Y.S.2d 324 (N.Y. App. Div. 2013); and Freierv. Independent School
Dist. No. 197, 356 N.W.2d 724 (Minn. Ct. App. 1984).
The same rule applies to claims for negligent infliction of emotional
distress. Freierv. Independent School Dist. No. 197,356 N.W.2d 724 (Minn. Ct. App.
1984).
Respectfully submitted this

'bS-

ft.
day of January, 2019.

HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC

By

~ -

Lary~n
Attorneys for Defendants

ADDITIONAL AUTHORITIES IN SUPPORT OF DEFENDANTS' MOTIONS FOR SUMMARY
JUDGMENT 2
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY,
EMAIL, OR FACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the person(s) named below, at the addresses set out below,
either by mailing, hand delivery, email service or by facsimile.
DATED this

2,(" 'day of January, 2019

.

HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC.

Kent E. Whittington, Esq.
Whittington Law Office, Chtd.
P.O. Box 2781
Idaho Falls, Idaho 83403
Robin D. Dunn, Esq.
P.O. Box277
Rigby, Idaho 83442

□

~
□
□
□

~
□

□

U.S. First Class Mail
Email Notice
Hand Delivery
Facsimile
U.S. First Class Mail
Email Notice
Hand Delivery
Facsimile

ADDITIONAL AUTHORITIES IN SUPPORT OF DEFENDANTS' MOTIONS FOR SUMMARY
JUDGMENT 3
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Electronically Filed
1/29/2019 2:37 PM
Seventh Judicial District, Jefferson County
Colleen Poole, Clerk of the Court
By: Denise Criddle, Deputy Clerk

Kent E. Whittington Esq., ISB 2307
Whittington Law Office, Chtd.
1820 E. 17th St., Suite 340
P.O. Box 2781
Idaho Falls, Idaho 83403
Telephone: (208) 529-8765
Email: whittk@ida.net
Robin D. Dunn, Esq., ISB 2903
Attorney at Law
477 Pleasant Country Ln.
P.O. Box 277
Rigby, Idaho 83442
Telephone: (208) 7 45-9202
Facsimile: (2080 7 45-8160
Email: rdunn@dunnla woffices.com
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

)
)
)
)
)
Plaintiffs,
)
)
OVANES BERBERIAN and SOCORRO)
)
BERBERIAN, husband and wife,
)
)
Defendants,

GALUST BERIAN a single
individual and WLIA BERIAN, a
single individual,

CASE NO.: CV-2017-841
PLAINTIFFS' SUPPLEMENTAL
ARGUMENT IN OPPOSITION
TO SUMMARY JUDGMENT

COME NOW, Plaintiffs, through the undersigned co-counsel, and respectfully
supplements Plaintiffs' argument in opposition to Defendants' Motion For Summary Judgment,
as follows. It is respectfully urged that the privilege referred to by counsel for the defendant,
Ovanes Berberian, is for judicial officers and not third parties who may not be truthful. Thus, a
factual issue exists that is material on the truthful nature of Ovanes Berberian' s statements.

1- PLAINTIFFS' SUPPLEMENTAL ARGUMENT IN OPPOSfflON
TO SUMMARY JUDGMENT (DERIAN)
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The law quoted by defendants is clear, as follows:

"We therefore conclude that under the facts of this case, the letter written by Engler to the
trial court were communications made in the course of a judicial proceeding. The
absolute immunity from defamation liability accorded to attorneys for communications
made during the course of a judicial proceeding applied to Engler's letter". Malmin v.
Engler, 124 Idaho 733,864 P.2d 179 (Ct. Appeals 1993).
No witnesses testified in court to obtain the privilege. See, Overman v. Klein, 103 Idaho 795
654 P. 2d 888 (Idaho 1982). Thus, defendant, Berberian, is accorded no privilege.
Additionally, a review of the record in the subject criminal proceedings (Jefferson
County case nos. CR-2017-1327 and CR-2017-13 28) spawning plaintiffs' lawsuit herein (to
which this Court is asked to take judicial notice), subjected the plaintiffs to not only a search of
their home and belongings, but also subjected them to being charged, arrested, booked and
incarcerated (if only briefly), for which no finding of probable cause was ever made against
either plaintiff (herein), as the charges were dismissed after a Notice Of Appearance was fi led by
their counsel (the undersigned) in their cases.
Dated this 29th day of January, 2019.

l
K
·ngton, E .
Whittington Law O e, Chtd.
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CERTIFICATE OF SERVICE

I hereby certify that I served the foregoing document upon the following this

J!/. day of

January, 2019, by hand delivery, mailing with the necessary postage affixed thereto, facsimile, or
overnight mail.
Attorney Served:

By: /

Lary S. Larson, Esq.
Attorney At Law
P.O. Box 51219
Idaho Falls, Idaho 83405-1219

[B'ifi!e
D Facsimile: (208) 523-4474
D Mailing
D Email: larylarson@hopkinsroden.com

\....

j:.,-,{E~
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Esq.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

GALUST BERIAN, a single individual, and
JULIA BERIAN, a single individual,

Case No: CV-2017-0841

Plaintiffs,
V.

OVANES BERBERIAN and SOCORRO
BERBERIAN, single individuals,

DECISION AND ORDER Rp:
DEFENDANTS' MOTION FOR
SUMMARY JUDGMENT

z_.,,
~

~
\

cP
-0

-:s.

..

r...l

Defendants.

This matter came before the court on January 28, 2019 pursuant to a motion for summary
judgment filed by Defendants Ovanes and Socorro Berberian ("Ovanes" and "Socorro"). At the
hearing, the Court took Defendants' motion under advisement. The court having considered the
arguments of counsel and having considered the records and files herein finds as follows:

I. STANDARD OF REVIEW
Summary Judgment
Summary judgment under Rule 56 of the Idaho Rules of Civil Procedure is appropriate
when the pleadings, affidavits, and discovery documents before the Court indicate that no
genuine issue of material fact exists and that the moving party is entitled to judgment as a matter
of law. Montgomery v. Montgomery, 147 Idaho 1, 4, 205 P.3d 650, 654 (2008), Idaho R. Civ.
Proc. 56(c). The burden of establishing the absence of a genuine issue of material fact rests with
the party moving for summary judgment. Finholt v. Cresto, 143 Idaho 894, 896-97, 155 P.3d
695 , 697-98 (2007). The record must be construed in the light most favorable to the party
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opposing the motion, and all reasonable inferences must be drawn in that party's favor. Jenkins

v. Boise Cascade Corp., 141 Idaho 233, 238, 108 P.3d 380, 385 (2005). However, "the adverse
party may not rest upon mere allegations in the pleadings, but must set forth by affidavit specific
facts showing there is a genuine issue for trial." Rhodehouse v. Strutts, 125 Idaho 208, 211, 868
P.2d 1224, 1227 (1994).
A disputed fact will not be deemed "material" for summary judgment purposes unless it
relates to an issue disclosed by the pleadings. Argyle v. Slemaker, 107 Idaho 668, 669-70, 691
P.2d 1283, 1284-85 (Ct. App. 1984). Additionally, the issue of fact in dispute must be so
significant to the case that its existence or nonexistence could change the outcome of the case.

Rife v. Long, 127 Idaho 841,849,908 P.2d 143, 151 (1995).
In addition to being material, an issue of fact must also be genuine. Anderson v. Liberty

Lobby, Inc., 447 U.S. 242,248 (1986). An issue of fact is genuine if the evidence is such that a
reasonable jury could return a verdict for the nonmoving party. Id. "In Petricevich v. Salmon

River Canal Co., 92 Idaho 865, 452 P.2d 362 (1969), our Supreme Court made it clear that to
withstand a motion for summary judgment, the plaintiffs case must be anchored in something
more solid than speculation. A mere scintilla of evidence is not enough to create a genuine
issue." Edwards v. Conchemco, Inc., 111 Idaho 851, 853, 727 P.2d 1279, 1281 (Ct. App. 1986).

II. BACKGROUND AND FACTS
Plaintiffs Galust Berian and Julia Berian ("Galust" and "Julia") have brought suit against
Ovanes and Socorro, claiming malicious prosecution, invasion of privacy, defamation,
intentional and negligent infliction of emotional distress, conversion, breach of contract, unjust
enrichment, and quantum meruit. Socorro is the ex-wife of Ovanes. Galust and Ovanes are
brothers, and Julia is Galust's daughter.
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From April to June of 2017, the parties were involved in a series of disputes in which
Ovanes claimed that Plaintiffs had stolen some of his property, including multiple paintings,
multiple frames, a trailer, and a water pump. Ovanes reported the property as stolen to the
police. One painting, referred to as "The Passing Storm" or "The Approaching Storm," was
returned to Ovanes. Galust claimed that he had been given permission to take this painting so
that he could work on it. Galust and Julia have also claimed in their complaint that Ovanes gave
them permission to use the other property which was reported as stolen, including the water
pump. Galust and Julia claim that Galust owns the trailer in question.
The reports to the police led to the arrests in June 2017 of Galust and Julia, who spent an
unspecified amount of time in jail according to the Complaint. Galust and Julia claim that no
charges were brought after the prosecutor reviewed the available information. Galust and Julia
have alleged that during one of their raids, the police seized and searched Galust's computer and
cell phone.
Ovanes and Socorro have filed for summary judgment, claiming that some of Galust's
and Julia's claims were brought after the expiration of the statutes oflimitations, that judicial
privilege prevents all of the claims arising out of the police reports except for malicious
prosecution, and that Galust and Julia were not registered contractors and so are prohibited by
statute from maintaining their action for breach of contract, unjust enrichment, or quantum
meruit. Ovanes and Socorro initially filed for summary judgment only on Count III of Plaintiffs'
Complaint, but later filed an amended motion including all of Plaintiffs' claims.

III.ANALYSIS
Plaintiffs' claims can be separated into three broad categories: the claims arising out of
the allegation that Ovanes filed false police reports, the claims for payment for landscaping work
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done on Ovanes' property, and the conversion claim arising out of the allegation that Ovanes
took one of Galust's paintings.
The police reports, the arrests of Galust and Julia, and the search of Galust and Julia's
home all give rise to Plaintiffs' claims of malicious prosecution, invasion of privacy, defamation,
intentional infliction of emotional distress, and negligent infliction of emotional distress.
Defendants have asserted that judicial privilege bars all but the claim for malicious prosecution.
Actions for malicious prosecution "are disfavored and are limited by requiring the
plaintiff to establish several elements." Shannahan v. Gigray, 131 Idaho 664,667 (1998). A
plaintiff in an action for malicious prosecution is required to prove the following elements: "(1)
that there was a prosecution; (2) that it terminated in favor of the plaintiff; (3) that the defendant
was the prosecutor; (4) malice; (5) lack of probable cause; and (6) damages." Id. Malice and
probable cause are distinct elements; the existence of malice does not "create even an inference
that probable cause was lacking." Howard v. Felton, 85 Idaho 286, 291 (1963). There is no
question in this case that the first two elements have been met. There was a prosecution for
Galust Berian for unlawful entry, Jefferson County Case No. CV-2017-1328, and it terminated in
favor of the plaintiff when the Jefferson County Prosecutor moved to dismiss the case by motion
on September 1, 2017 on the grounds that the interests of justice would best be served by
dismissal.
There is also no dispute about the fact that Ovanes at least instigated the prosecution. 1
For the fourth and sixth elements, there are enough disputed facts to defeat a motion for
summary judgment. Galust has put into the record enough facts concerning his and Julia's
1

In Herrold, the element "defendant was the prosecutor'' was cited as "defendant instigated the prosecution," likely
in recognition of the fact that the State is the prosecuting body in criminal cases, although the Court of Appeals did
not reach the question of whether the defendant in that case had instigated the prosecution because it determined that
probable cause existed for the arrest of the plaintiff.
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disputes with his brother that the Court finds that these elements of Galust and Julia's claim
could survive summary judgment. However, there remains a question about whether there was
probable cause for Galust's arrest.
Regarding the element of probable cause, an "independent finding of probable cause by a
magistrate precludes as a matter of law a finding that there was no probable cause to arrest the
plaintiff in a malicious prosecution action where there has been a full disclosure to the
magistrate." Herrold v. Idaho State School/or the Deafand Blind, 112 Idaho 410,412 (Ct. App.
1987), see also Howard, 85 Idaho at 293-4. It does not appear, however, that there is any
evidence that the magistrate found that probable cause existed. The officer who trespassed
Galust from Ovanes' home and issued a citation signed a probable cause affidavit. Although the
magistrate undoubtedly saw it, there is no evidence that a hearing at which the magistrate
declared that probable cause existed took place. Instead, the record reflects that the pre-trial
hearing was continued several times at the request of the State until the State finally dismissed
the case in September 2017. No reasons were given for continuing the hearings.
However, even though there appears to have been no finding of probable cause by the
magistrate, the Idaho Supreme Court has held that "advice of counsel is a complete defense to an
action for malicious prosecution either of civil or criminal actions, where it appears that the
prosecution was instituted in reliance in good faith on such advice, given after a full and fair
statement to the attorney of all of the facts." Allen v. Moyle, 84 Idaho 18, 24 (1961). Even if the
attorney's advice is ''unsound or erroneous," it will not affect the result. Id. Because this
defense is applicable to criminal actions, the fact that the prosecutor independently decided to
bring charges even though they were later dismissed is a defense to the tort of malicious
prosecution.
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In a malicious prosecution claim, the determination of probable cause "is viewed in light
of the facts and circumstances apparent at the time of the commencement of the prosecution."

Herrold, 112 Idaho at 412. The citing officer reported in her affidavit that when she arrived to
investigate a residential burglary, Ovanes and Galust were both there. Ovanes reported to her
that Galust had entered his home without permission to return a painting which had previously
been reported stolen. Galust was then cited, informed of the hearing for his charge, and
trespassed from the property. Additionally, the prosecutor applied for and received a search
warrant based on the information that he possessed, which would have required a showing of
probable cause. The fact that the prosecutor independently pursued the case and the fact that the
prosecutor received a search warrant indicate that probable cause for the arrest existed in this
case. It is possible for probable cause to exist at the time the complaint is filed even when the
magistrate finds that there is not sufficient proof to bind the suspect over for trial. Herrold, 112
Idaho at 413. Because probable cause existed for the charge, the Court grants summary
judgment to Defendants on Plaintiffs' claim of malicious prosecution.
Ovanes and Socorro assert that judicial privilege defeats the remainder of the claims
arising out of the arrest and investigation of Galust and Julia. Because judicial privilege is the
sole affirmative defense raised against Plaintiffs' claims aside from malicious prosecution, the
question of whether to grant summary judgment will hinge on whether the privilege properly
applies to Ovanes' statements to the police. Ovanes and Socorro cite to a California case,

Hagberg v. California Federal Bank, 81 P.3d 244 (2004)2, which held that statements to a police

2

Defendants did cite to a case from the Court of Appeals of Illinois, Johnson v. Johnson & Bell, Ltd., 7 N.E.3d 52
(Ill. App. l st Dist. 2014) which also held that judicial privilege existed, but this case concerned documents in a court
record. Idaho already recognizes a similar privilege. The question is whether this privilege is applicable in Idaho to
statements made to the police before any court hearings take place.
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officer were subject to judicial privilege, which is an absolute bar to civil liability for all tort
claims based upon a privileged communication aside from malicious prosecution.
The Hagberg court based its decision on section 47(b) of the California Civil Code,
which states that a privileged publication is one made In any (1) legislative proceeding, (2)
judicial proceeding, (3) in any other official proceeding authorized by law, or (4) in the initiation
or course of any other proceeding authorized by law and reviewable pursuant to Chapter 2
(commencing with Section 1084) of Title 1 of Part 3 of the Code of Civil Procedure ... " The
Hagberg court held that "in its application to communications made in a 'judicial
proceeding," section 47(b) is not limited to statements made in a courtroom" and held that "the
overwhelming majority of cases conclude that when a citizen contacts law enforcement
personnel to report suspected criminal activity and to instigate law enforcement personnel to
respond, the communication also enjoys an unqualified privilege under section 47(b)." Hagberg,
81 P.3d at 251.
Idaho does recognize a judicial privilege. In Richeson v. Kessler, 73 Idaho 548 (1953),
the Idaho Supreme Court held that the judicial privilege applies to "defamatory matter published
in the due course of a judicial proceeding, having some reasonable relation to the cause," and
also held that such "defamatory matter" was "absolutely privileged and will not support a civil
action for defamation although made maliciously and with knowledge of its falsity." Richeson,
73 Idaho at 551-2. The Idaho Supreme Court held regarding judicial proceedings that "the term
judicial proceeding is not restricted to trials, but includes every proceeding of a judicial nature
before a court or official clothed with judicial or quasi-judicial power, and to be privileged it is
not absolutely essential that the language be spoken in open court or contained in a pleading,
brief or affidavit." Id. at 551. The judicial privilege also applies, at least for attorneys, to
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"statements made preliminary to a proposed judicial proceeding." Malmin v. Engler, 124 Idaho
733, 737 (Ct. App. 1993).
The Malmin court based its decision partially on the Restatement (Second) of Torts,§
586, which states the rule of immunity for judicial proceedings. However,§ 586 of the
Restatement applies only to attorneys. § 587 (b) applies to parties to judicial proceedings and
specifically includes "communications made by a client to his attorney with respect to proposed
litigation as well as to information given and informal complaints made to a prosecuting attorney
or other proper officer preliminary to a proposed criminal prosecution whether or not the
information is followed by a formal complaint or affidavit." REST 2d Torts§ 587.
Even though there appears to be no case in Idaho similar to Hagberg which explicitly
holds that statements made to police officers requesting the investigation of a purported crime
are covered by the judicial privilege, the Court adopts the logic of the Hagberg court and holds
that the judicial privilege applies to the statements that Defendants made to the police and that
therefore a cause of action for defamation cannot be supported. The reason for this is found in
section (a) of the Restatement (Second) of Torts, § 587, which states that the privilege is "based
upon the public interest in according to all men the utmost freedom of access to the courts of
justice for the settlement of their private disputes." The Hagberg court recognized that abuse of
the privilege was possible, but held that statutes criminalizing false police reports and
criminalizing perjury were sufficient deterrent. Hagberg, 81 P.3d at 257. Idaho Code§ 18-705
criminalizes knowingly giving a false report to any peace officer, and Idaho Code§ 18-5401
criminalizes perjury. The Court finds that these penalties act as a deterrent to the kind of
behavior Galust and Julia claim Ovanes engaged in, and also finds that if Galust and Julia
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believed that Ovanes had made a false police report, the correct course of action would have
been to file a complaint with the prosecutor themselves instead of bringing a civil suit.
If Ovanes' statements were subject to ajudicial privilege, then they cannot be used to
support claims of intentional infliction of emotional distress, negligent infliction of emotional
distress, or invasion of privacy. The Hagberg court ruled that the judicial privilege was an
absolute bar against all torts aside from malicious prosecution, and the Court, relying on

Richeson, Malmin, and Restatement (Second) of Torts, §587(b), does the same. Therefore, the
Court grants Ovanes and Socorro's motion for summary judgment as to Counts I and II of
Plaintiffs' Complaint.
As for the second group of claims, the breach of contract, unjust enrichment, or quantum
meruit claims, the Court finds that the statute of limitations has run on all claims. Regarding the
breach of contract claim, the statute of limitations for a written contract is five years, and the
statute of limitations for an action founded on an oral contract is four years. Idaho Code § 5-

216; Idaho Code§ 5-217. Actions for unjust enrichment are governed by the statute of
limitations applicable to oral contracts, meaning that they too have a statute of limitations of four
years. Anderson v. Schwegel, 118 Idaho 362 (1990). Actions for recovery under a theory of
quantum meruit are also limited to four years, since it is a form of recovery arising from an
implied-in-fact contract.
Galust and Julia have offered no evidence of when the landscaping and construction work
took place beyond a vague statement that "Ovanes agreed to all of these services, agreed to
compensation, and a meeting of our minds occurred on this work and thoughts occurred which
were commence d within four years of the filing of the complaint herein." Declaration ofGalust

Berian in Response to Defendants' Amended Motion for Summary Judgment, ,t32. Galust and
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Julia claim to have purchased building materials and to have removed plants and other materials
from his property and taken them to Ovanes' property, but they provide no proof of either their
purchases or their work. Galust and Julia have not provided proof of their actual expenditures,
but instead rely on the improved value of the property as proof of their damages. Galust and
Julia also do not provide any dates that would show that the actions took place within the statute
of limitations.
Instead, Galust and Julia attempt to claim that Ovanes has "unclean hands" and that
Ovanes did not correctly apply for permits from Jefferson County or other appropriate
authorities. The "unclean hands" doctrine applies only to the party seeking an equitable remedy
and is not a tool to dismantle affirmative defenses by a defendant. Sword v. Sweet, 140 Idaho
242, 252 (2004). Galust and Julia are the party seeking equitable remedies, not Ovanes and
Socorro. Ovanes has provided evidence that the last time that Galust performed such work was
in 2010 when Galust placed a shack and began the process of drilling a well on land owned by
Socorro. 2010 is well outside the statute of limitations for an action based on breach of contract
or an act based on unjust enrichment. Therefore, the Court holds that Count III of Galust and
Julia's Complaint is barred by the applicable statutes oflimitatio ns and does not reach the
question of whether Galust and Julia violated the Idaho Contractor's Registration Act.
Finally, Galust and Julia have brought a claim of conversion against Ovanes and Socorro
because they claim that Ovanes stole a painting known as "Moonlight in Yalta." Ovanes claims
that the painting was one that Galust asked him to work on, and that he will deliver it at a
reasonable time ifhe wishes. Ovanes also claims in his trial brief that Galust's claim of
conversion is outside the three-year statute of limitations, but Ovanes in his Second Affidavit
admits to having a painting with the same name as the one claimed by Galust.
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Therefore, the Court will examine the elements of conversion, and not the statute of
limitations. Conversion is defined as "a distinct act of dominion wrongfully asserted over
another's personal property in denial of or inconsistent with rights therein." Peasley Transfer &
Storage Co. v. Smith, 132 Idaho 732, 743 (1999). There are three elements to a claim of

conversion: "(1) that the charged party wrongfully gained dominion of property; (2) that property
is owned or possessed by plaintiff at the time of possession; and (3) the property in question is
personal property." Medical Recovery Services, LLC v. Bonneville Billing and Collections, Inc.,
157 Idaho 395,400 (2014). The Idaho Supreme Court has stated that "a complaint which alleges
that plaintiff is the owner and entitled to the possession of property therein described and that
defendant converted it to his own use, and which states the value of the property, or alleges that
plaintiff has been damaged in a sum named, sufficiently states a cause of action for conversion,
unless other averments are required by statute." Peasley Transfer and Storage Co., 132 Idaho at
742.
The parties did not bring any additional evidence or testimony before the Court at the
hearing on this motion. Plaintiffs' complaint alleges the value of the painting, and that Ovanes
has retained it. Because Ovanes has admitted that he has it, but merely claims that Galust gave
him permission to work on it, the Court denies Ovanes and Socorro's motion as it pertains to the
claim of conversion because one of the elements of conversion, that the party wrongfully gained
dominion of property, is disputed.

IV. CONCLU SION
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For the foregoing reasons, Defendants' Motion for Summary Judgment is GRANTED as
to all counts of Plaintiffs' Complaint except Count IV, Plaintiff's claim of conversion.
IT IS SO ORDERED.
Dated this

e

day of February, 2019.

-~

,-------------- ~
(/_.
Stevan H. Thompson,
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istrict Judge

CERTIFICATE OF SERVICE
I hereby certify that on this __iL day of February, 2019, I did send a true and correct
copy of the forgoing document upon the parties listed below my mailing, with the correct
postage thereon; by fax; by causing the same to be placed in the respective courthouse mailbox;
or by causing the same to be delivered.
Kent E. Whittington
WHITTINGTON LAW OFFICE, CHTD
1820 E. 17th St., Suite 340
P.O. Box 2781
Idaho Falls, ID 83403
Telephone: (208) 529-8765
Email: whittk@ida.net
Robin D. Dunn
Attorney at Law
477 Pleasant Country Lane
P.O. Box277
Rigby, ID 83442
Telephone: (208) 745-9202
Facsimile: (208) 745-8160
Attorneys for Plaintiffs
Lary S. Larson
HOPKINS RODEN CROCKETT HANSEN & HOOPES PLLC
428 Park A venue
Idaho Falls, ID 83402
Telephone: (208) 523-4445
Email: larylarson@hopkinsroden.com
Attorney for Defendants
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istrict Court

Je~o..:~aho
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Electronically Filed
3/15/2019 3:09 PM
Seventh Judicial District, Jefferson County
Colleen Poole, Clerk of the Court
By: Denise Criddle, Deputy Clerk

HOPKINS, RODEN, CROCKETT,
HANSEN & HOOPES, PLLC
Lary S. Larson, Esq. ISBN 2600
428 Park Avenue
Idaho Falls, Idaho 83402
Telephone: 208-523-4445
Email: larylarson@hopkinsroden.com
Attorneys for Defendants
IN THE DISTRICT COURT FOR THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
GALUST BERIAN, a single individual,
and JULIA BERIAN, a single individual,

Case No. CV-2017-0841
DEFENDANT'S MOTIONS IN LIMINE

Plaintiffs/Counter-defendants,
vs.
OVANES BERBERIAN and SOCORRO
BERBERIAN, single individuals,
Defendants/Counter-plaintiffs.

COMES NOW the Defendant, OVANES BERBERIAN, by and through his
counsel of record, the firm of Hopkins Roden Crockett Hansen & Hoopes, PLLC, and
moves the court for orders in limine, as follows:
1.

The Plaintiffs have identified Eulogio Silva, Michael Berberian,

Eugene Streeper, Ronald Reddish, Lyle Thompson, Beebe Hitz, and Shane Kaiser as
persons whom they intend to call as witnesses at the trial in this matter. Those persons
should not be permitted to testify because the only testimony that they are expected to
offer is related to claims that have been dismissed, and is therefore irrelevant.
2.

The Plaintiffs have identified Aza Baallian as a person whom they
intend to call as a witness at the trial in this matter. She should not be permitted to
testify because the Plaintiffs have not disclosed what testimony she is expected to offer.
3.
The Plaintiffs have identified Susan Stephan, Twila _ , Judy
Taylor, Ursula Blanks, and Dana Green as persons whom they intend to call as
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witnesses at the trial in this matter. Those persons should not be permitted to testify
because they are only expected to testify regarding the Defendant's allegedly bad
character or allegedly prior dishonest conduct, which is inadmissible.
4.

The Plaintiffs' and Defendant's witnesses, Yvette Sturgis and
Yvonne Counce, live in Mississippi and Louisiana, respectively. Defendant should be
given permission to have those witnesses testify either by live transmission of their
testimony from their home state to the courtroom during the trial or by deposition prior to
the trial.
This Motion is based upon the pleadings and papers on file herein, as well
as the Memorandum in Support of Defendant's Motions in Limine, filed herewith.
The Defendant requests the opportunity to present oral argument in
support of this Motion.

DATED this 15th day of March, 2019.
HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC

B\a~a?

Attorneys for Defendants
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY,
EMAIL, OR FACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the person(s) named below, at the addresses set out below,
either by mailing, hand delivery, email service or by facsimile.
DATED this 15th day of March, 2019.

HOPKINS RODEN CROCKE TT
HANSEN & HOOPES, PLLC.

Kent E. Whittington, Esq.
Whittington Law Office, Chtd.
P.O. Box 2781
Idaho Falls, Idaho 83403
Robin D. Dunn, Esq.
P.O. Box277
Rigby, Idaho 83442

a--/
i.;i/"
□
□

U.S. First Class Mail
Email Notice
Hand Delivery
Facsimile

~ U.S. First Class Mail
[:(""
□
□
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Email Notice
Hand Delivery
Facsimile

Electronically Filed
3/15/2019 3:09 PM
Seventh Judicial District, Jefferson County
Colleen Poole, Clerk of the Court
By: Denise Criddle, Deputy Clerk

HOPKINS, RODEN, CROCKETT,
HANSEN & HOOPES, PLLC
Lary S. Larson, Esq. ISBN 2600
428 Park Avenue
Idaho Falls, Idaho 83402
Telephone: 208-523-4445
Email: larylarson@hopkinsroden.com
Attorneys for Defendants
IN THE DISTRICT COURT FOR THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
GALUST BERIAN, a single individual,
and JULIA BERIAN, a single individual,

Case No. CV-2017-0841
MEMORANDUM IN SUPPORT OF
DEFENDANT'S MOTIONS IN LIMINE

Plaintiffs/Counter-defendants,
vs.
OVANES BERBERIAN and SOCORRO
BERBERIAN, single individuals,
Defendants/Counter-plaintiffs.

COMES NOW the Defendant, OVANES BERBERIAN, by and through his
counsel of record, the firm of Hopkins Roden Crockett Hansen & Hoopes, PLLC, and
submits the following Memorandum in Support of Defendant's Motions in Limine:

I.

EXCLUSION OF WITNESSES WHOSE TESTIMONY IS IRRELEVANT
Attached hereto as Exhibit A are pages 1, 3, 4, 18 and 19 of the Plaintiffs'

Answers to Defendants' First Interrogatories and Requests for Production of
Documents. In their response to Interrogatory No. 1, they identify their intended
witnesses and state with particularity the substance of their expected testimony.
According to their response, witnesses Eulogio Silva, Michael Berberian,
and Eugene Streeper were only expected to testify regarding the Plaintiffs' claims for
compensation for landscaping and other improvements that the Plaintiffs claim to have
performed on the Defendants' property. Since those claims have been dismissed by
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the Court (See Decision and Order Re: Defendants' Motion for Summary Judgment, pp.
9-10), that testimony is now completely irrelevant.
IRE Rule 402 provides, "Irrelevant evidence is not admissible." Rule 602
states, "A witness may testify to a matter only if evidence is introduced sufficient to
support a finding that the witness has personal knowledge of the matter." Unless the
Plaintiffs disclose prior to the Pre-Trial Conference that these three witnesses have
knowledge of some relevant matter, and what that knowledge is, they should not be
permitted to testify.
According to that same discovery response, witnesses Ronald Reddish,
Lyle Thompson, Beebe Hitz, and Shane Kaiser were only expected to testify regarding
the trailer that was claimed by the Defendants to have been stolen by the Plaintiffs.
Since the Plaintiffs' claims for damages based on the Defendants' allegedly defamator y
statements in that regard have all been dismissed (See Decision and Order Re:
Defendants' Motion for Summary Judgment, pp. 4-9) that testimony is now completely
irrelevant to the Plaintiffs' case. The trailer is also mentioned in the Defendants'
counterclaim, but only as an item that was taken from the Defendants and subsequently
returned. The Defendants are not making any claim for damages in connection with the
trailer. Therefore, unless the Plaintiffs disclose prior to the Pre-Trial Conference that
these four witnesses have knowledge of some relevant matter, and what that
knowledge is, they should not be permitted to testify.

II.

EXCLUSION OF WITNESSES WHOSE TESTIMO NY IS UNDISCLOSED

In that same discovery response, the Plaintiffs identified Aza Baallian as a
witness whom they expected to testify. However, they did not disclose the nature or
substance of her anticipated testimony. For the reasons stated above, unless the
Plaintiffs disclose prior to the Pre-Trial Conference that this witness has knowledge of
some relevant matter, and what that knowledge is, she should not be permitted to
testify.
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Ill.

EXCLUSION OF WITNESSES WHOSE TESTIMONY IS EXCLUSIVELY

CHARACTER EVIDENCE

According to that same discovery response, witnesses Susan Stephan,
Twila_, Judy Taylor, Ursula Blanks, and Dana Green are only expected to testify
regarding the Defendant's allegedly bad character or allegedly prior dishonest conduct.
IRE Rule 404 states:
(a) Character evidence generally. Evidence of a person's character or a trait of
character is not admissible for the purpose of proving that the person acted in
conformity therewith on a particular occasion, except:
(1) Character of accused. Evidence of a pertinent trait of the accused's
character offered by an accused, or by the prosecution to rebut the same;
(2) Character of victim. Evidence of a pertinent trait of character of the victim of
the crime offered by an accused, or by the prosecution to rebut the same, or
evidence of a character trait of peacefulness of the victim offered by the
prosecution in a homicide case to rebut evidence that the victim was the first
aggressor;
(3) Character of witness. Evidence of the character of a witness, as provided in
Rules 607,608 and 609.
(b) Other crimes, wrongs, or acts. Evidence of other crimes. wrongs. or acts is not
admissible to prove the character of a person in order to show that the person
acted in conformity therewith. It may, however, be admissible for other purposes,
such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity,
or absence of mistake or accident, provided that the prosecution in a criminal case
shall file and serve notice reasonably in advance of trial, or during trial if the court
excuses pretrial notice on good cause shown, of the general nature of any such
evidence it intends to introduce at trial.
(Emphasis added.)
In this case, these five witnesses are expected to testify that the
Defendant Ovanes Berberian lied on prior occasions, has bad character, and has failed
to pay child support. None of those types of testimony meet the exceptions to the
general rule that character evidence and evidence of prior bad conduct are
inadmissible. Those types of testimony do not satisfy the requirements of Rule 608(a)
which allows only proof of a person's reputation for honesty or dishonesty, not proof of
specific prior lies or general bad character. They also do not satisfy the requirements of
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Rule 608(b) or 609 because there is no evidence of the Defendant having been
convicted of a felony. Finally, evidence of the Defendant's failure to pay child support, if
it exists, is not "in conformity with" anything he is alleged to have done in this case.
For those reasons, unless the Plaintiffs disclose prior to the Pre-Trial
Conference that these five witness have knowledge of some admissible evidence, and
what that knowledge is, they should not be permitted to testify.

IV.

OBTAINING THE TESTIMONY OF YVETTE STURGIS AND/OR YVONNE
COUNCE.
These two witnesses identified in the Plaintiffs' witness disclosure, and
adopted by the Defendants' disclosure, reside in Jackson, Mississippi and New Orleans,
Louisiana, respectively. If the Defendant elects to call them as witnesses, there are
significant obstacles to having them appear at the trial in person. Ms. Sturgis, for
example, is over

. It would be a great expense to transport her to Idaho

Falls and to provide her lodging here, even if she were willing to come. If she were
unwilling to make that trip, she is outside the jurisdiction of the court's subpoena power
and cannot be forced to do so.
Therefore, in the interest of justice, Defendant should be given permission
to employ the out-of-state subpoena process of IRCP Rule 45(j), or its corresponding
rule in Mississippi or Louisiana, under the Uniform Interstate Depositions and Discovery
Act, to obtain the appearance of one or both of these witnesses before a certified court
reporter in one or both of those states, for the purpose of taking their testimony, either
by live transmission to the courtroom during the trial (see IRCP Rule 43(a)) or by
deposition prior to the trial (see IRCP Rules 28(a)(1 )(A), 30(b)(4), and 32(a)(4)(B)).
DATED this 15th day of March, 2019.
HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC

8

\ary~n~
Attorneys for Defendant
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY,
EMAIL, OR FACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the person(s) named below, at the addresses set out below,
either by mailing, hand delivery, email service or by facsimile.
DATED this 15th day of March, 2019.
HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC.

Lary5. an
Kent E. Whittington, Esq.
Whittington Law Office, Chtd.
P.O. Box 2781
Idaho Falls, Idaho 83403
Robin D. Dunn, Esq.
P.O. Box277
Rigby, Idaho 83442

/
~
□
□

✓
~
□
□

U.S. First Class Mail
Email Notice
Hand Delivery
Facsimile
U.S. First Class Mail
Email Notice
Hand Delivery
Facsimile
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· Kent E. Whittington Esq., ISB 2307
Whittington Law Office, Chtd.

1820 E. 17th St., Suite 340
P.O. Box 2781
Idaho Falls, Idaho 83403
Telephone: (208) 529•8765
Idaho State Bar No. 2307

Robin D. Dunn, Esq., ISB 2903
Attorney at Law
477 Pleasant Country Ln.
P.O. Box277

Rigby, Idaho 83442
Telephone: (208) 745-9202
Facsimile: (2080 745-8160
Email: rdunn@dunnlawoffices.com
IN THE DISTRICT COURT FOR 1llE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
Case No. CV-2017-841

GALUST BERIAN, a single individual, and
JULIA BERIAN, a single individual,

PLAINTIFFS ANSWERS TO
DEFENDANTS' FIRST
INTERROGATORIES AND
REQUESTS FOR PRODUCTION OF
DOCUMENTS

Plaintiffs,
vs.

OVANES BERBERIAN and SOCORRO
BERBERIAN, single individuals,
Defendants.
TO: Defendants and their attorney, Lary S. Larson, Esq.:

PRELIMINARY STATEMENT
These responses to Defendants' Interrogatories and Request for Production of Docwnents are
made solely for the purpose of this action. Each response is subject to all appropriate objections,
competence, relevance, materiality, and admissibility, and any and all other objections and
growids that would require the exclusion of any statement if any interrogatory were asked of, or
PLAINTIFFS ANSWERS TO DEFENDANTS FIRST INTERROGATORIES AND
REQUESTS FOR PRODUCTION OF DOCUMENTS - 1

EXHIBIT A
,A JAN-18-2019 01:37 PM
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aforesaid documents or as the result of any additional investigation, legal research, or discovery.
Inadvertent production of privilege documents or information by Defendant or his attorney does
not and shall not constitute waiver of any applicable privilege, nor should production of any
document or information be construed to waive any objection to the admission of such
documents or information in evidence, including without limitation, that of relevancy.
Except for the facts explicitly admitted herein, no admission of any nature whatsoever is to be
implied or inferred. The fact that a request herein has been answered should not be taken as an
admission of, or a concession of the existence o~ any facts set forth or assumed by such request,
or that such response constitutes evidence of any fact thus set forth or assumed.
Def~ndant docs not intend to waive the attorney-client privilege or the attomey work product
privilege in connection with its response to any Request and expressly make these objections to
any request that could be construed to invade any of these privileges or protections.
All Defendants' responses to the interrogatories and Requests for Production are subject to the
foregoing statement.

INTERROGATORIES
INTERROGATORY NO, 1: Please identify each and every lay person, including
parties, whom you intend to call as a witness to testify on your behalf at the trial of this action,

and state with particularity the nature, subject matter and substance of the testimony which each
such person is expected to give at the trial of this action, including any opinion that you may
attempt to introduce in this action through each such person, and state how each such person is
qualified to give each such opinion.

Bemoon;
l.

Eulogio Silva, (208) 351-8717 (worked with Galust on Ovancs' property).

PLAINTIFFS ANSWERS TO DEFENDANTS FIRST INTERROGATORIES AND
REQUESTS FOR PRODUCTION OF DOCUMENTS - 3

JAN-18-2019 01:37 PM

Fran:12085298ns

l[)j-fopkhs/Roden
Page 266

Page.'003

R=93%

Jan 18 2019 02:49PM Whittington Law 12085298775

2.

page 4

Michael Berberian, (626) 283-985S; (alt. (818) 06-9033) (lived with Ovanes and
worked with Oalust on Ovanes' property for approximately one year).

3.

Ronald Reddish, (sp?), (208) S16-8507, the trailer was used to transport wood
from a pine tree cut down from Beebe Hitz' property in Idaho Falls several years

ago.
Lyle Thompson, (208) 390-0690, bas knowledge of Oalust's ownership of the

4.

trailer.

5.

Beebe Hitz, realtor, Idaho Falls, the trailer was used to retrieve the wood ftom a
pine tree cut down from her property.

6.

AzaBaallian, sister, (818) 438-0108.

7.

Eugene Streeper, Ucon, Idaho helped with the landscaping that is the subject of the

plaintiffs• complaint.
8.

Yvette Sturgis, (601)832-4583, Jackson, Mississippi, will testify of Ovanes lying

about attributing paintings Galust gave to her as his own.
9.

Yvonne Counce, (sister of Yvette Sturgis), New Orleans, LA, will testify similar to

Yvette Sturgis.
IO.

Shane Kaiser, Rigby Police Department, will testify of Oalust having "owned" the

trailer claimed stolen by Ovanes, for years.
11.

Susan Stephan, 2059 Pinto Ave.. Pocatello, Idaho (208) 251-6652, will testify she

was accused by Ovanes of stealing his painting after she refused his offer to watch pom with him:
She had the key to his studio.
12.

Twila _

__. (208),390-3374 was also accused by Ovancs.

13.

Judy Taylor, Shoal Creek Gallery, Austin Texas, will testifyofOvanes' bad character.

14.

Ursula Blanks, Monterrey, CA, mother of Ovanes' child, will testify ofOvanes' bad

character, of bis lying, and failure to pay child support
15.

Dana Green, (208) S89-4410, character witness against Ovanes.

16.

All witnesses disclosed by the defendants.
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STATE OF IDAHO

)

County of Bonneville

)

page 18

VERD'ICATIOJI

) ss.

OALUST BERIAN, bein g first duly swo rn, depo
ses and says:

Tha t I am a Plain tiff in the foregoing actio n; that
I have read the foregoing
docu men t, know the cont ents thereof, and the sam
e is true a I verily believe.

SUBSCRIBED AND SWORN TO before me this

2018 .

_!_2_ day of December,

PLAINTIFFS ANSWERS TO DEFENDANTS FIRST
INTERROGATORIES AND
REQUESTS FOR PRODUCTION OF DOCUMENTS
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VBRil'JCATIQI

STATE OF IDAHO

)
) ss.

County of Bonneville

)

JULIA BERIAN, being first duly sworn, deposes and says:
That I am a Plaintiff in the foregoing action; that I have read the foregoing

document, know the contents thereof, and the same is true as I verily believe.

SUBSCRIBED AND SWORN TO before me this /

1

4
day of December,

2018.

Re aingat: ~

1-"f

Commission Expires: ~,

/tr/1,,"f:..-
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Kent E. Whittin gton Esq., ISB 2307
Whittin gton Law Office, Chtd.
1820 E. 17th St., Suite 340
P.O. Box 2781
Idaho Falls, Idaho 83403
Telepho ne: (208) 529-876 5
Email: whittk@ ida.net
Robin D. Dunn, Esq., ISB 2903
Attorne y at Law
477 Pleasan t Country Ln.
P.O. Box 277
Rigby, Idaho 83442
Telepho ne: (208) 7 45-9202
Facsimi le: (2080 7 45-8160
Email: rdunn@ dunnlaw offices. com

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

)
)
)
)
)
Plaintiffs,
)
)
OVANES BERBERIAN and SOCORRO)
)
BERBERIAN, husband and wife,
)
)
Defendants,

GALUST BERIAN a single
individual and JULIA BERIAN, a
single individual,

CASE NO.: CV-2017-841
MOTION TO AMEND COMPLAINT

COME NOW, Plaintiffs, GALUST BERBERIAN and JULIA BERBERIAN,
through their undersigned co-counsel, Kent E. Whittington, Esq./Whittington Law Office,
Chtd., and respectfully move the Court for an order allowing Plaintiffs to amend their
Complaint , as set forth in the propose d Amende d Compla int attache d hereto as
"Exhibi t A." (adding Count Five). This motion is made pursua nt to Rules 15
(a), 15 (d) and 18(a), I.R.C.P.
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Plaintiffs request oral argument.
DATED this

4

day of March, 2019.

Whittington Law Office, Chtd.

CERTIFICATE OF SERVICE
I hereby certify that I served the foregoing document upon the following this

'J-(day of

March, 2019, by:
By:

Attorney Served:
Lary S. Larson, Esq.
Attorney At Law
P.O. Box 51219
Idaho Falls, Idaho 83405-1219

Robin D. Dunn, Esq., ISB 2903
Attorney at Law
4 77 Pleasant Country Ln.
P.O. Box 277
Rigby, Idaho 83442

D Facsimile : (208) 523-4474
0 }Aailing
CTE-filin g
~

filing

D Email:

rdunn@d unnlawof fices.com

Kent E. Whittington, sq.
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Kent E. Whittin gton Esq., ISB 2307
Whittin gton Law Office, Chtd.
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Idaho State Bar No. 2307
Robin D. Dunn, Esq., ISB 2903
Attorne y at Law
4 77 Pleasan t Country Ln.
P.O. Box 277
Rigby, Idaho 83442
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Facsimi le: (2080 7 45-8160
Email: rdunn@ dunnlaw offices. com
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRIC T OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

)
)
)
)
)
Plaintiffs,
)
)
RO)
SOCOR
and
OVANES BERBER IAN
)
BERBERIAN, husband and wife,
)
)
Defendants,

GALUST BERIAN a single
individual and JULIA BERIAN, a
single individual,

CASE NO.: CV-2017AMENDED COMPL AINT and
DEMAND FOR JURY TRIAL

Plaintiffs complain of Defendants and for cause of action allege:

PARTIES OF THE ACTION

1.
Plaintiffs, JULIA BERIAN, and GALUST BERIAN , are daughter and father, both
residing at 2895 W. 6300 S., Rexburg, Madison County, Idaho.

2.
That GALUST BERIAN and OVANES BERBER IAN are brothers, and JULIA BERIAN
is OVANES BERBER IAN'S niece.

1- AMENDED COMPLAIN T AND DEMAND FOR JURY TRIAL (DERIAN)
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3.
OVANES BERBERIAN, is an individual residing at 4133 E. 680 N., Rigby, Jefferson
County, Idaho. SOCORRO BERBERIAN is the purported wife of OVANES BERBERIAN.

4.
The District Court has jurisdiction of this matter because the amount at issue herein
exceeds $10,000.00.
COUNT ONE

5.
That during the Spring of 2017 (prior to April 16, 2017), while plaintiffs were visiting at
the home of the defendant, defendant was commiserating about a painting he was working on
that had been commissioned for the St. Anthony Lions Club. Hearing the defendant's
expressions of anguish over the painting, GALUST offered, and the defendant accepted
GALUST'S offer to re-work the painting; and with OVANES' knowledge and help the painting
("The Passing Storm") was taken from OVANES' easel and transported to GALUST'S studio to
be worked on.

6.
That notwithstanding OVANES had entrusted the painting to Plaintiffs, OVANES later
reported the painting ("The Passing Storm") to be stolen.

7.
Defendant also subsequently filed additional false police reports alleging the Plaintiffs
had stolen other items from him, including numerous paintings, numerous frames, a water
pump, a tandem axle trailer, and more.

8.
That in making his false reports the defendant acted maliciously, knowingly, without
basis or probable cause, and contrary to the true facts he was aware of.

9.
That on June 19, 2017, in a call to Plaintiffs' counsel, Defendant spoke with GALUST,
and during the conversation GALUST advised OVANES he would be returning the painting that
day (GALUST having learned Defendant was then alleging the painting to have been stolen).
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10.
Later that same day, OVANES again called GALUST, and invited the plaintiffs to his
home, suggesting when they came to pick up a pump, three white umbrellas (owned by
Plaintiffs) and two prints (owned by Plaintiffs.

OVANES and GALUST spoke for a lengthy

time. GALUST reaffirmed the plaintiffs would be returning the painting as soon as he could get
it loaded on the trailer. OVANES indicated he was in Rexburg (at Ard's Glass and then going to
Taco Bell to eat). GALUST reiterated they would be returning the painting and would come as
invited.

11.
That, accordingly, with the Defendant's invitation and knowledge, Plaintiffs went to the
Defendant's home to return the painting and pick up the items. They did so with the large black
trailer that had been traded to GALUST by the defendant, pulled by the plaintiffs' van. The
Defendant was not there so the plaintiffs called OVANES advising they had returned the
painting, and after unloading the painting from the trailer they brought it on, loaded the pump the
defendant had offered them to use (or have), along with two (2) prints owned by JULIA, and
returned with them to the plaintiffs' home. After returning to the plaintiffs' home and unloading
the pump and prints, they again returned to the defendant's home in a smaller vehicle. When
they arrived, the defendant was now home. The defendant requested the plaintiffs to stay, which
they did. When the defendant arrived the parties sat down together enjoying what plaintiffs
thought was a social visit, conversing amicably and visiting in a friendly manner.
12.
That unknown to Plaintiffs when they went to the defendant's house (at his invitation),
OVANES had called the Sheriffs Office, setting up the Plaintiffs for arrest. While Plaintiffs
were visiting and conversing with the defendant, officers of the Jefferson County Sheriffs Office
arrived, and while sitting with the Plaintiffs the defendant swore out a false complaint to the
sheriffs deputy claiming the Plaintiffs were trespassing and had entered his property without his
knowledge and consent, asking the officers to trespass the plaintiffs from the property, which
they did.
13.
That upon the defendant's signing of the false complaint of trespass and unlawful entry
the Plaintiffs were arrested, handcuffed and jailed. GALUST was charged and prosecuted for
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unlawful entry (Idaho Code 18-7034), and JULIA was charged and prosecuted for resisting and
obstructing (Idaho Code 18-705) when she protested her father's arrest.
14.
That the arrests and prosecutions of GALUST and JULIA were had at the insistence of
OVANES, based upon his false reports and lies.
15.
That the arrests and prosecutions of the plaintiffs by OVANES were motivated by malice
and without probable cause on the part of the defendant.
16.
That subsequently, after presenting evidence to the prosecutors showing OVANES'
allegations were false and unfounded, the prosecutions against JULIA and GALUST were
terminated.
17.
That as a result of the plaintiffs' arrests and prosecutions by the defendants, they, and
each of them, suffered loss of freedom, embarrassment, extreme emotional distress, and anguish,
and were slandered in their reputation and character, to their general damages in an amount
exceeding $10,000 each.
18.
That as a result of the plaintiffs' arrests and prosecutions due to the false charges by the
defendant, JULIA and OVANES, and each of them, incurred substantial costs and attorney fees,
for which Defendant is liable to Plaintiffs, in an amount to be proven at trial.
COUNT TWO
Plaintiffs re-plead the allegations contained in paragraphs 1 through 16 as if set forth in full.
19.
That on or about April 16, 2017, a report was made to the Sheriffs Office of Jefferson
County by a friend of the defendant, Jimmy Roker, that the painting (The Passing Storm)
Defendant had entrusted to GALUST had been stolen from the defendan t's residence. Upon
investigation by the police, DEFENDANT falsely affirmed and claimed the painting to have
been stolen, alleging it was stolen by GALUST. Defendant falsely reported to the reporting
party and to the police he believed the painting had been stolen by GALUST.
20.
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That subsequently, OVANES filed further false police reports that, in addition to the
painting ("The Passing Storm"), that Plaintiffs had also stolen other paintings, frames and
property, including but not limited to the water pump loaned the plaintiff by Defendant, the large
flatbed trailer previously traded to the Plaintiff by the defendant, as well as other sundry items
including the two prints owned by GALUST.
21.
That as a result of the false reports to the police by the defendant, a search warrant was
obtained to search the home, land and outbuildings of the plaintiffs; and on June 22, 2017 a
thorough and extremely invasive search was conducted of the plaintiffs' home, outbuildings and
premises by deputies of the Madison County Sherifrs Office and Jefferson County Sherifrs
Office. The search included the rooms, drawers, cabinets, private papers, bedrooms, closets and
all areas and items in the plaintiffs' home and property. During the execution of the search
plaintiffs' computer and cell phone were seized along with other items belonging to the
plaintiffs, including the flat bed trailer the defendant had traded to the plaintiff several years
before, the water pump loaned or given the plaintiffs by defendant; and the art prints, all of
which they owned and/or had received by permission when they returned the painting.
22.
That on June 28, 2017, after the plaintiffs' cell phone and computer had been seized, a
second search warrant was obtained to search the plaintiffs' cell phone and computer, and both
electronic devices were searched while being detained for a lengthy period of several weeks
(with no inculpatory evidence being found). The search of the electronic devices took several
weeks, necessitating the purchase of replacement devices by Plaintiffs, but more importantly
interfering with GALUST'S vocation as an artist and seller of fine paintings, and interfering with
his ability to conduct his business. The computer and phone held highly confidential
information, data, photos, business records and correspondence of GALUST and JULIA.
23.
That the search of the plaintiffs' home, outbuildings, property and private papers, and
Plaintiffs' computer and cell phone, was extremely invasive of plaintiffs' privacy, and violated
the plaintiffs' peace and tranquility, seclusion and solitude, causing both plaintiffs extreme
emotional distress and suffering. This was further exacerbated by false claims by the detectives
of having found pornography on the computer when there was none.
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24.
Plaintiffs further suffered great emotional distress and suffering from fear because of the
stated intent of the police of filing felony criminal charges against Plaintiffs for theft based on
the false reports of the defendant.

25.
That defendant' s actions against Plaintiffs by providing false police reports, effecting the
plaintiffs' false arrests, and Defendant 's false accusations to the police and third parties, were
made with malice; were extreme and outrageous; were atrocious; and were beyond all possible
bounds of decency, causing both plaintiffs severe emotional distress.
26.
That the defendant knew or should have known his actions and false statements would
cause the plaintiffs severe emotional distress and suffering, and likely cause them to be falsely
charged with crime, arrested and deprived of their liberty.
27.
That Plaintiffs incurred substantial attorney fees and costs in obtaining the dismissal of
the baseless criminal charges against filed due to defendant's false prosecution and false
allegations; and incurred substantial attorney fees in defending and deflecting the threatened
prosecutions against them of felony crimes due to the false claims of the defendant.
28.
That as a direct and proximate result of the false allegations of the defendant and the
resulting arrests of the plaintiffs, the invasion of their privacy, seclusion and peace, all as set
forth herein, Plaintiffs have been damaged in an amount exceeding $10,000.00 each, for
emotional distress and suffering;
29.
That as a direct and proximate result of the actions of the defendant, GALUST has
suffered damages for loss of income exceeding $300,000.00, or such additional sum as may be
proven at trial.
30.
That as a direct and proximate result of the actions of the defendant, GALUST and
JULIA have incurred substantial attorney fees in defending the malicious prosecution of them,
and in avoiding further criminal charges being levied against them.
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COUNT THREE
31.

Plaintiffs re-plead the allegations contained in paragraphs 1 through 30 as if set forth in full.
32.

That Defendant, SOCORRO BERBERIAN, is purportedly the wife of Defendant, OVANES
BERBERIAN, and either solely or jointly with defendant OVANES, claims ownership of certain
real property located in Jefferson County, Idaho, including the following:

1.

Parcel Number

RP05N39E332753
4133 E 680 N, RIGBY ID 83442:
Legal Description

TAX 2 LESS HWY ROW
SEC 33 TWP 5 NORTH RGE 39 EBM
2.

Parcel Number

RP05N39E334208
Legal Description

TAX 9 LESS TAX 17
22,23 & 24 & HWY ROW
SEC 33 TWP 5 NORTH RGE 39 EBM

3.

RPG0224014010A
Property Address

4137 E 680 N
RIGBY ID 83442
Legal Description

PORTIONS OF BLK 8, 14, 15 LYING
S OF CANAL & W & S OF HWY
ROW LESS TAX 33 & 38
SEC 33 TWP 5 NORTH RGE 39 EBM

33.

That with promise of payment to plaintiffs, OVANES BERBERIAN, employed Plaintiffs to
perform extensive construction and landscaping work and make improvements to the above
described real property; and upon OVANES' promises and agreement Plaintiffs did so,
providing and planting many and numerous (l00's) shrubs and trees, flowers and bushes; and by
their labor and with materials provided by plaintiffs, performed extensive landscaping and
excavation and improvements to the property.
34.
Plaintiffs were further contracted by OVANES to build a large storage building, and Plaintiffs
did so, providing the building materials and labor to do so.
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35.
That OVANES has failed and refused to pay the plaintiffs for their labor and materials for the
improvements and work performe d on the property.
36.
That at the time the work was performe d the property was represent ed by OVANES to be owned
byOVAN ES.

37.
That Defendant, SOCORR O BERBER IAN, currently claims ownershi p of the property.

38.
That it is believed SOCORR O BERBER IAN is the wife ofOVAN ES but if she is not, it is
alleged the transfer of the real property was made fraudulently, in bad faith, without
consideration, and to avoid creditors; and in violation of and voidable under Idaho Code Sections
55-901 et. seq.
39.
That the defendants, and each of them are indebted to plaintiffs for the improvem ents to the real
property owned or claimed by defendants in the sum of not less than $300,000.00, or such
additional sum as shall be proven at trial.
40.
That the value of the improvem ents by the plaintiffs to the real property of the defendants is not
less than $300,000.00 or such additional sum as may be proven at trial.
COUNT FOUR
41.
Plaintiffs re-plead the allegations contained in paragraphs 1 through 40 as if set forth in full.
42.
That OVANES has converted/stolen from GALUST a painting ("Moonli ght In Yalta") painted
and owned by GALUST , having a value of $95,000.00; and GALUST is entitled to the return of
his painting, or in the alternative for judgmen t for the value thereof, of not less than $95,000.00.
COUNT FVE
43.
Plaintiffs re-plead the allegations contained in paragraphs 1 through 42 as if set forth in full

44.

8- AMENDED COMPLAIN T AND DEMAND FOR JURY TRIAL (DERIAN)

Page 280

That Plaintiffs are the rightful owners of the black flat bed trailer seized by law enforcement
during the search of Plaintiffs' property, the plaintiffs having acquired the same from OVANES
in partial trade for the work and materials Plaintiffs provided in performing the work and
improvements to Defendant s' real property, as hereinbefore alleged.
45.
That OVANES, by his false reports of theft to law enforcement personnel resulting in the seizure
by law enforcement, has converted Plaintiffs' black flat bed tandem axle trailer (VIN
1S923142171481096) Defendant traded to plaintiffs for the work and materials provided by
Plaintiffs to Defendant as previously alleged.

46.
That Plaintiffs are entitled to the return of the said black flatbed tandem axle trailer with clear
title, or in the alternative, for damages for the value of the trailer of not less than $6,000.00, or as
the evidence will show to be proper.

BASIS OF CLAIM-INTENTIONAL INFLICTION AND EMOTIO NAL DISTRESS
47.
Defendant 's actions set forth in Counts One and Two constituted an intentional infliction of
emotional distress upon Plaintiffs for which OVANES is liable to Plaintiffs, and each of them,
and SOCORRO is also liable by reason of her marriage to OVANES.

BASIS OF CLAIM-NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS
48.
OVANES' actions (set forth in Counts One and Two constituted negligent infliction of emotion
distress for which OVANES is liable to plaintiffs, and each of them, and SOCORRO is also
liable by reason of her marriage to OVANES.

BASIS OF CLAIM-INVASION OF PRIVACY
49.
OVANES' actions set forth in Counts One and Two constituted negligent infliction of emotion
distress for which OVANES is liable to plaintiffs, and each of them, and SOCORRO is also
liable by reason of her marriage to OVANES ..

BASIS OF CLAIM-MALICOUS PROSECUTION
50.
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OVANES' actions set forth in Counts One and Two constituted malicious prosecution of
plaintiffs for which OVANES is liable to plaintiffs, and each of them, and SOCORRO is also
liable by reason of her marriage to OVANES ..
BASIS OF CLAIM-DEFAMATION

51.
OVANES' actions (set forth in Counts One and Two) constituted slander, libel and defamation
for which OVANES is liable to plaintiffs, and each of them, and SOCORRO is also liable by
reason of her marriage to OVANES.
BASIS OF CLAIM-B REACH OF CONTRA CT, FRAUD, UNJUST ENRICHM ENT and
QUANTU M MERUIT

52.
That defendants, and each of them, are liable to Plaintiffs for the matters set forth in Counts
Three, Four and Five on the basis of breach of contract, fraud, unjust enrichment and/or quantum
meruit.
BASIS OF CLAIM-THEFT AND/OR CONVER SION

53.
That OVANES, is liable to GALUST for theft and/or conversion ofplaintifr s painting
("Moonlight In Yalta") as set forth in Count Four, on the basis of theft and/or conversion;
BASIS OF CLAIM-THEFT AND/OR CONVER SION

54.
That OVANES, is liable to Plaintiffs for theft and/or conversion of plaintiffs black flatbed
trailer as set forth in Count Five, on the basis of theft and/or conversion;
CLAIM FOR ATTORN EY'S FEES

55.
Plaintiffs are entitled to recover their reasonable attorney's fees and Court costs incurred herein,
pursuant to Idaho Code 12-120, 12-121, and Rules 54(d),(e), LR.C.P.
WHEREFORE, Plaintiffs pray for judgment against Defendants, as follows:
For Plaintiffs' special damages past, present and future, including but not limited
1.
to, past and future lost income, property loss, property damages, attorney fees expended, and
such other economic damages as shall be proven at trial.
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2,

For Plaintiffs ' general damages for mental pain and suffering, past, present and

future, in such sums as shall be proven at trial, exceeding $10,000.00 each.
For Plaintiffs' general damages for slander of each of their good names and
3.
reputations in such sums as shall be proven at trial, exceeding $ 10,000.00 each.
For the sum of not less than $300,000.00, or such additional sum as shall be
4.
proven at trial, for the labor, materials and costs of the improvements to the real property of the
defendants.
Alternatively to paragraph 4, for the sum of not less than $300,000.00 or such
additional sum as shall be proven at trial, for the value of the improvements received by
5.

defendants to the real property owned or claimed by the defendants.
For an order requiring the defendant to return to plaintiff (GALUST) his painting,
6.
or for judgmen t against the defendant for the value thereof, of not less than $95,000.00.
For an order requiring the defendant to return the black flatbed trailer with clear
7.
title to the plaintiffs, or in the alternative, for judgmen t for the value of the trailer of not less than
$6,000.00 or such amount as the evidence shall show to be proper.
8.

For all costs of suit.

9.

For Plaintiffs' reasonable attorney's fees.

10.

For such other and further relief as to the court seems proper.

DEMAND IS HEREBY MADE FOR TRIAL BY JURY IN THE ABOVE MATIER.
DATED this

_Jj_ day of March, 2019.

'
lteRl1f.~
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Esq.

CERTIF ICATE OF SERVIC E
I hereby certify that I served the foregoin g document upon the following this
March, 2019, by:
Attorne y Served:
Lary S. Larson, Esq.
Attorney At Law
P.O. Box 512 19
Idaho Falls, Idaho 83405-1219
Robin D. Dunn, Esq., ISB 2903
Attorney at Law
477 Pleasant Country Ln.
P.O. Box 277
Rigby, Idaho 83442

By:

D Facsimile: (208) 523-4474
D Mailing
CSl--E-filing

~

D Email:

rdunn@ dunnlawoffices.com
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?- f day of

Electronically Filed
4/5/2019 4:03 PM
Seventh Judicial District, Jefferson County
Colleen Poole, Clerk of the Court
By: Denise Criddle, Deputy Clerk

HOPKINS, RODEN, CROCKETT,
HANSEN & HOOPES, PLLC
Lary S. Larson, Esq. ISBN 2600
428 Park Avenue
Idaho Falls, Idaho 83402
Telephone: 208-523-4445
Email: larylarson@hopkinsroden.com
Attorneys for Defendants
IN THE DISTRICT COURT FOR THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
GALUST BERIAN, a single individual,
and JULIA BERIAN, a single individual,

Case No. CV-2017-0841
DEFENDANTS' FIRST REVISED
POTENTIAL WITNESS LIST

Plaintiffs/Counter-defendants,

vs.
OVANES BERBERIAN and SOCORRO
BERBERIAN, single individuals,
Defendants/Counter-plaintiffs.
COME NOW the Defendants, OVANES BERBERIAN and SOCORRO
BERBERIAN, by and through their counsel of record, the firm of Hopkins Roden
Crockett Hansen & Hoopes, PLLC, and pursuant to the Jury Trial Scheduling Order
entered herein, respectfully submit the following potential witness list:
1.

Ovanes Berberian

2.

Galust Berian

3.

Julia Berian

4.

Detective Jason Pettingill, Jefferson County Sheriffs Office

5.

Corporal Sandi Melanese, Jefferson County Sheriffs Office

6.

Paul G. Butikofer, Jefferson County Prosecuting Attorney may be

called as a rebuttal witness.
7.

Jimmy R. Roker

8.

Yvette N. Sturgis

DEFENDANTS' FIRST REVISED POTENTIAL WITNESS LIST - 1
Page 285

9.

Kent E. Whittington

10.

Robin D. Dunn

11 .

Honorable Keith M. Walker

12.

Anyone called as a witness by the Respondents.
-,+,

DATED this£ day of April, 2019.
HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC

B\a~
Attorneys for Defendants

CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY,
EMAIL, OR FACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the person(s) named below, at the addresses set out below,
either by mailing, hand delivery, email service or by facsimile.

fl
DATED this ~day of April, 2019.
HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC.

La~l.tfi~
Kent E. Whittington, Esq.
Whittington Law Office, Chtd.
P.O. Box 2781
Idaho Falls, Idaho 83403
Robin D. Dunn, Esq.
P.O. Box277
Rigby, Idaho 83442

o
i;v--

o
o
o
8""

o
o

U.S. First Class Mail
Email Notice
Hand Delivery
Facsimile
U.S. First Class Mail
Email Notice
Hand Delivery
Facsimile
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Electronically Filed
4/5/2019 4:03 PM
Seventh Judicial District, Jefferson County
Colleen Poole, Clerk of the Court
By: Denise Criddle, Deputy Clerk

HOPKINS, RODEN, CROCKETT,
HANSEN & HOOPES, PLLC
Lary S. Larson, Esq. ISBN 2600
428 Park Avenue
Idaho Falls, Idaho 83402
Telephone: 208-523-4445
Email: larylarson@hopkinsroden.com
Attorneys for Defendants
IN THE DISTRICT COURT FOR THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
GALUST BERIAN, a single individual,
and JULIA BERIAN, a single individual,

Case No. CV-2017-0841
DEFENDANT'S OBJECTION TO
PLAINTIFFS' MOTION TO AMEND
COMPLAINT

Plaintiffs/Counter-defendants,

vs.
OVANES BERBERIAN and SOCORRO
BERBERIAN, single individuals,
Defendants/Counter-plaintiffs.
COMES NOW the Defendant, OVANES BERBERIAN, by and through his
counsel of record, the firm of Hopkins Roden Crockett Hansen & Hoopes, PLLC, and
objects to the Plaintiffs' Motion to Amend Complaint filed herein on March 21, 2019, for
the following reasons:
1.

The Plaintiffs' new allegation is that Defendant Ovanes Berberian

converted a flat-bed trailer from the Plaintiffs by reporting to Jefferson County law
enforcement officers that Plaintiffs had stolen it from him, and inducing them to recover
it from the Plaintiffs on the Defendant's behalf. Such conversion supposedly occurred
at the time of the search of the Plaintiffs' home on June 22, 2017.
2.

That new claim is not a "supplemental pleading" under IRCP Rule

15(d) because that event did not take place after the filing of the Complaint in this
matter. It took place before that.
3.

Although Rule 18(a) would have permitted the joinder of this new

claim at the time the original complaint was filed, Rule 15(a) would only permit it now if
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"justice so requires." Here, justice will not be served by allowing the amendment of the
Complaint as requested by the Plaintiffs, for several reasons:
a.

The only remaining issues in this case are the Plaintiffs'

claim that Defendant stole their painting, "Moonlight in Yalta", and the Defendant's claim
that the Plaintiffs' stole a number of paintings and frames from him. Although the trailer
was reported stolen from the Defendant at the same time as his paintings and frames
were stolen, the gravamen of this new claim focuses entirely on the apparently disputed
ownership of the trailer. The evidence that is critical to that new claim has nothing to do
with, and is totally irrelevant to, the existing claims.
b.

Allowing the Plaintiffs to raise that new claim after the

deadlines for discovery and for dispositive motions have passed would deny the
Defendant a fair opportunity to prepare for trial on that issue.
c.

Plaintiffs filed their complaint in November, 2017. There is no

reason why they couldn't have filed their claim for the trailer in a timely manner.
d.

There is no reason why the Plaintiffs would be prejudiced by

filing an entirely separate action for their claim regarding the trailer.
e.

The Plaintiffs' allegation in Para. 44 of their Amended

Complaint that they received the trailer in partial payment for the services they allegedly
performed for the Defendants by improving their real property is directly contradicted by
the allegation in Para. 35 of the Complaint that "Ovanes has failed and refused to pay
the plaintiffs for their labor and materials for the improvements and work performed on
the property." Therefore, the likelihood of success on their new claim is minimal.
f.

The Plaintiffs' new claim regarding the trailer threatens to be

a roundabout way for them to tell the jury all about the $300,000-worth of work they
allegedly provided to the Defendants by allegedly landscaping their property and
building improvements on it, for which they were allegedly never paid. That will be
unduly inflammatory and prejudicial to the Defendant.
g.

The likelihood of the Plaintiffs' success on this new claim is

also made negligible by I.C. §28-2-201, which requires any contract for the sale of
personal property of a value exceeding $500 to be in writing. Since there does not

DEFENDANT'S OBJECTION TO PLAINTIFFS' MOTION TO AMEND COMPLAINT - 2
Page 288

appear to be any writing whereby the Defendant agreed to sell the trailer to the
Defendants, they will not be able to prove such a contract based upon a verbal
agreement.
This Objection is based upon the pleadings and papers on file herein. The
Defendant requests the opportunity to present oral argument in opposition to the
Motion.
DATED this 5th day of April, 2019.
HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC

Byi..ary S--;;;t{j/
Attorneys for Defendants
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY,
EMAIL, OR FACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the person(s) named below, at the addresses set out below,
either by mailing, hand delivery, email service or by facsimile.
DATED this

.r.!:._ day of April, 2019.
HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC.

Kent E. Whittington, Esq.
Whittington Law Office, Chtd.
P.O. Box 2781 .
Idaho Falls, Idaho 83403
Robin D. Dunn, Esq.
P.O. Box277
Rigby, Idaho 83442

D
~

D
D

D
D

U.S. First Class Mail
Email Notice
Hand Delivery
Facsimile
U.S. First Class Mail
Email Notice
Hand Delivery
Facsimile
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Electronically Filed
4/23/2019 1:47 PM
Seventh Judicial District, Jefferson County
Colleen Poole, Clerk of the Court
By: Denise Criddle, Deputy Clerk

Kent E. Whittington Esq., ISB 2307
Whittington Law Office, Chtd.
1820 E. 17th St., Suite 340
P.O. Box 2781
Idaho Falls, Idaho 83403
Telephone: (208) 529-8765
Email: whittk@Jjda.net
Robin D. Dunn, Esq., ISB 2903
Attorney at Law
477 Pleasant Country Ln.
P.O. Box 277
Rigby, Idaho 83442
Telephone: (208) 745-9202
Facsimile: (208) 745-8160
Email: rdunn@dunnlawoffices.com

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
GALUST BERIAN a single
individual and JULIA BERIAN, a
single individual,

)
)
)
)
Plaintiffs,
)
)
)
OVANES BERBERIAN and SOCORRO)
BERBERIAN, husband and wife,
)
)
Defendants,
)

CASE NO.: CV-2017-841
MOTION TO CERTIFY SUMMARY
JUDGMENT FOR APPEAL

COME NOW, Plaintiffs, GALUST BERIAN and JULIA BERIAN, through the
undersigned co-counsel, Robin D. Dunn, Esq., and respectfully move the Court for its
order to Certify the Summary Judgment Decision for Appeal and in the interests of
judicial economy.
This motion was made verbally in the latest status conference hearing and no
I
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objection was voiced, after court questions, by the defendants. The judge verbally agreed
to allow the certification and to vacate the remaining portions of the outstanding counts,
set for trial, until the appellate courts completed review of the summary judgment
decision of the court.

DATED this 22 nd day of April, 2019.

Robin D. Dunn, Esq. #2903

CERTIFICATE OF SERVICE
I hereby certify that I served the foregoing document upon the following this 22 nd day of
April, 2019, by i-court and thee-filing system.

Attorney Served:
Lary S. Larson, Esq.
Attorney at Law
P.O. Box 51219
Idaho Falls, Idaho 83405-1219

By:

D Facsimile:
D Mailing

(208) 523-4474

□ E-filing

larylarson@hopkinsroden.com

Robin D. Dunn, Esq.
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Filed: 04/26/2019 08:37:22
Seventh Judicial District, Jefferson County
Colleen Casper Poole, Clerk of the Court
By: Deputy Clerk - Criddle, Denise

Kent E. Whittington Esq., ISB 2307
Whittington Law Office, Chtd.
1820 E. 17th St., Suite 340
P.O. Box 2781
Idaho Falls, Idaho 83403
Telephone: (208) 529-8765
Email: whittk@ida.net
Robin D. Dunn, Esq., ISB 2903
Attorney at Law
4 77 Pleasant Country Ln.
P.O. Box 277
Rigby, Idaho 83442
Telephone: (208) 745-9202
Facsimile: (208) 745-8160
Email: rdunn@dunnlawoffices.com

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
GALUST BERIAN a single
individual and JULIA BERIAN, a
single individual,

)
)
)
)
Plaintiffs,
)
)
)
OVANES BERBERIAN and SOCORRO)
BERBERIAN, husband and wife,
)
)
Defendants,
)

CASE NO.: CV-2017-841
ORDER TO CERTIFY SUMMARY
JUDGMENT FOR APPEAL

IT IS HEREBY ORDERD AS FOLLOWS:

1. The court's document entitled "Decision and Order Re: Defendants' Motion
for Summary Judgment" and dated February 8, 2019 which granted partial
summary judgment is hereby certified for appeal pursuant to IRCP, Rule 54(b)
1
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as the issues determined by the above judgment or order are/is hereby certified,
in accordance with Rule 54(b) I.R.C.P., that the court has determined that there
is no just reason for delay of the entry of a final judgment or order shall be a
final judgment upon which execution may issue and an appeal may be taken as
provided by the Idaho Appellate Rules.
2. The trial and any hearings in this matter are vacated to be re-set after the
appeal has concluded.
Dated this _

day of April, 2019 ..

Signed: 4/25/2019 11:09 AM

Hon. Stevan H. Thompson,
District Judge

NOTICE OF ENTRY
I hereby certify that I served the foregoing document upon the following this 26th
_ _ day
of Ap1il, 2019, by i-court and thee-filing system.

Attorney Served:
Lary S. Larson, Esq.
Attorney at Law
P.O. Box 51219
Idaho Falls, Idaho 83405-1219
larylarson@hopkinsroden.com

By:

0
0

Facsimile
Mailing
~ E-filing
/s/ Colleen Poole
Clerk

Robin D. Dunn, Esq.

By:Deputy ~

rdunn(a),dunnlawoffices. com
2
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Filed: 04/29/2019 08:14:58
Seventh Judicial District, Jefferson County
Colleen Casper Poole, Clerk of the Court
By: Deputy Clerk - Criddle, Denise

HOPKINS, RODEN, CROCKETT,
HANSEN & HOOPES, PLLC
Lary S. Larson, Esq. ISBN 2600
428 Park Avenue
Idaho Falls, Idaho 83402
Telephone: 208-523-4445
Email: larylarson@hopkinsroden.com
Attorneys for Defendants

IN THE DISTRICT COURT FOR THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

GALUST BERIAN, a single individual,
and JULIA BERIAN, a single
individual,

Case No. CV-2017-0841
PARTIAL SUMMARY JUDGMENT
(with Rule 54(b) certificate)

Plaintiffs/Counter-defendants,
vs.
OVANES BERBERIAN and
SOCORRO BERBERIAN, single
individuals,
Defendants/Counter- laintiffs.
JUDGMENT IS ENTERED AS FOLLOWS:
1.

That Count One of the Plaintiffs' Complaint filed November 22, 2017,

alleging a cause of action for malicious prosecution and other theories of relief, is
dismissed.
2.

That Count Two of the Plaintiffs' Complaint filed November 22, 2017,

alleging causes of action for malicious prosecution, invasion of privacy, negligent
and intentional infliction of emotional distress, and defamation, is dismissed.
3.

That Count Three of the Plaintiffs' Complaint filed November 22,

2017, alleging causes of action for breach of contract, quantum meruit, unjust
enrichment, and fraud, is dismissed.

PARTIAL SUMMARY JUDGMENT - 1
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4.

Count Four of the Plaintiffs' Complaint filed November 22, 2017,

alleging a cause of action for conversion, and the Defendants' Counterclaim are
not affected by this Judgment.
5.

The trial in this matter scheduled for April 24-26, 2019 is postponed.

In the event that Plaintiffs' file an appeal from thi& Judgment, the trial shall be
continued until after the resolution of that appeal.
DATED

Signed: 4/26/2019 10:26 AM

-----------Honorable Stevan H. Thompson
District Judge
·

RULE 54(b) CERTIFICATE

With respect to the issues determined by the above partial summary
judgment it is hereby CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that
the Court has determined that there is no just reason for delay of the entry of a
final judgment and that the court has and does hereby direct that the above
partial summary judgment is a final judgment upon which execution may issue
and an appeal may be taken as provided by the Idaho Appellate Rules.
DATED

Signed: 4/26/2019 10:27 AM

-----------

6V~6----

Honorable Stevan H. Thompson
District Judge

PARTIAL SUMMARY JUDGMENT - 2
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CERTIFICATE OF ENTRY
I, the undersigned and Clerk of the above-entitled court, hereby
certify that pursuant to Idaho Rule of Civil Procedure 77( d), a copy of the
foregoing was served on the parties indicated and in the manner noted below.
DATED

April 29, 2019

------------CLERK OF THE DISTRICT COURT

Bybep~
Kent E. Whittington, Esq.
Whittington Law Office, Chtd.
P.O. Box 2781
Idaho Falls, Idaho 83403

First Class Mail
{ Email Notice
□ Hand Delivery

Robin D. Dunn, Esq.
P.O. Box277
Rigby, Idaho 83442

□ U.S. First Class
✓ 1Email Notice

□ U.S.

□ Facsimile

□ Hand

Delivery

□ Facsimile

PARTIAL SUMMARY JUDGMENT - 3
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Mail

CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY,
EMAIL, OR FACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the person(s) named below, at the addresses set out
below, either by mailing, hand delivery, email service or by facsimile.
DATED this _ _ day of April, 2019.
HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC.

Lary S. Larson
Kent E. Whittington, Esq.
Whittington Law Office, Chtd.
P.O. Box 2781
Idaho Falls, Idaho 83403

D
D
D
D

Robin D. Dunn, Esq.
P.O. Box277
Rigby, Idaho 83442

D
D
D
D
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U.S. First Class Mail
Email Notice
Hand Delivery
Facsimile
U.S. First Class Mail
Email Notice
Hand Delivery
Facsimile

Electronically Filed
5/13/2019 3:09 PM
Seventh Judicial District, Jefferson County
Colleen Poole, Clerk of the Court
By: Denise Criddle, Deputy Clerk

HOPKINS, RODEN, CROCKETT,
HANSEN & HOOPES
Lary S. Larson, Esq. ISBN 2600
428 Park Avenue
Idaho Falls, Idaho 83402
Telephone: 208-523-4445
Larylarson@hopkinsroden.com
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
GALUST BERIAN, a single individual,
and JULIA BERIAN, a single
individual,

Case No. CV-2017-841

Plaintiffs/Counter-defendants,
MOTION FOR AWARD OF
ATTORNEY FEES AND COSTS

vs.
OVANES BERBERIAN and
SOCORRO BERBERIAN, single
individuals,

Defendants/Counter- laintiff.

COME NOW, the Defendants, by and through their counsel, Lary S.
Larson of the firm Hopkins Roden Crockett Hansen & Hoopes, PLLC, and move
the court for the award of their pre-judgment attorney fees and costs, as follows:
1.

This Motion is submitted in compliance with Rule 54( e )( 1) of

the Idaho Rules of Civil Procedure and I.C. §12-121. The Defendants herein have
incurred substantial pre-judgment attorney fees and costs in their attempts to
defend themselves against Counts One, Two, and Three of the Plaintiffs'
Complaint. They are entitled to recover those attorney fees and costs, as
explained herein.
2.

Defendants are the prevailing parties as to Counts One, Two

and Three of the Plaintiff's Complaint pursuant to the Decision and Order re:
MOTION FOR AWARD OF PRE-JUDGMENT ATTORNEY FEES and COSTS - 1
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Defendants' Motion for Summary Judgment ("Decision") dated February 8, 2019,

which was certified as final by the Partial Summary Judgment ("Judgment") dated
April 29, 2019.
3.

Defendants have filed herewith a Memorandum of Costs and

Attorney Fees and an Affidavit in Support of an Award of Attorney Fees. All costs

and fees claimed by the Defendants herein comply with Rule 54(d)(1) of the Idaho
Rules of Civil Procedure and I. C. §12-121. At the conclusion of any hearing on
this matter, Defendants request that an Amended Judgment be entered which will
include those additional costs and fees.
4.

On Counts One and Two of the Plaintiffs' Complaint,

Defendants are entitled to an award of their attorney fees under I. C. § 12-121, on
the grounds that those claims were brought and pursued unreasonably and
without foundation. As discussed in the Defendants' summary judgment briefing1 ,
the Plaintiffs' claims for Intentional and Negligent Infliction of Emotional Distress,
Invasion of Privacy, Malicious Prosecution, and Defamation all lacked substantial
evidence on at least one element of their cause of action. More importantly, the
defense of "judicial privilege" applied to all of those claims except the one for
malicious prosecution. That claim, however, was pursued without foundation
because the Defendants undeniably had at least probable cause to accuse the
Plaintiffs of theft, which is a complete defense to that claim based on the case of
Allen v. Moyle, 84 Idaho 18 (1961 ), and the undisputed facts that the Plaintiffs
were charged with crimes against the Defendants and a search warrant was
issued to search their residence. Even if those undisputed facts didn't establish
probable cause, the undisputed facts that were apparent to the Defendants at the
time of their accusations were more than sufficient to establish probable cause for
their accusations, as a matter of law.
5.

On Count Three of the Plaintiffs' Complaint, Defendants are

1 Brief in Support of Defendants' Motion for Summary Judgment on Count Three of Plaintiffs
Complaint, (2) Defendants' Trial Brief and Brief in Support of Defendants' Supplemental Motion for
Summary Judgment on All Counts of Plaintiffs' Complaint, pp. 15-23; (3) Supplemental Brief in
Support of Defendants' Motions for Summary Judgment and Motion for Leave to Amend Answer,
and Reply Brief in Support of Defendants' Motions for Summary Judgment.

MOTION FOR AWARD OF PRE-JUDGMENT ATTORNEY FEES and COSTS - 2
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also entitled to an award of their attorney fees under I.C. §12-121, on the grounds
that those claims were brought and pursued unreasonably and without foundation.
As discussed in our prior briefing, the Plaintiffs offered no substantial evidence to
rebut the Defendants' argument that those claims were barred by the statute of
limitation. In addition, whether the Plaintiffs were acting as independent
contractors or as employees when they allegedly performed services for the
Defendants, they failed to provide any substantial evidence regarding exactly what
services they performed, how much compensation they were entitled to, when the
services were performed, or the amount of damages they suffered, any one of
which missing elements was sufficient to deny their claim.
DATED this

/3

K day of /)f_:-''y
I

, 2019.

HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC.

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
OR FACSIMILE TRANSMISSION

I hereby certify that a true and correct copy of the foregoing
document was on this date served upon the person(s) named below, at the
addresses set out below, either by mailing, hand delivery, email service or by
facsimile.
DATED this ~ d a y of May, 2019.
HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC.

□
~

Kent E. Whittington, Esq.
Whittington Law Office, Chtd.
P.O. Box 2781
Idaho Falls, Idaho 83403

□
□
□
□

g-/

Robin D. Dunn, Esq.
P.O. Box277
Rigby, Idaho 83442

□
□
□

U.S. First Class Mail
Email Notice
Hand Delivery
Courthouse Box
Facsimile
U.S. First Class Mail
Email Notice
Hand Delivery
Courthouse Box
Facsimile
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Electronically Filed
5/13/2019 3:09 PM
Seventh Judicial District, Jefferson County
Colleen Poole, Clerk of the Court
By: Denise Criddle, Deputy Clerk

HOPKINS, RODEN, CROCKETT,
HANSEN & HOOPES
Lary S. Larson, Esq. ISBN 2600
428 Park Avenue
Idaho Falls, Idaho 83402
Telephone: 208-523-4445
larylarson@hopkinsroden.com
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
GALUST BERIAN, a single individual,
and JULIA BERIAN, a single
individual,

Case No. CV-2017-0841

Plaintiffs/Counter-defendants,
MEMORANDUM OF COSTS AND
ATTORNEY FEES

vs.
OVANES BERBERIAN and
SOCORRO BERBERIAN, single
individuals,

Defendants/Counter-plaintiffs.

COME NOW, the Defendants/Counter-Plaintiffs, the prevailing parties
in relation to the Partial Summary Judgment entered herein on April 29, 2019, by and
through their counsel of record, LARY S. LARSON, of the law firm of Hopkins Roden
Crockett Hansen & Hoopes, PLLC, Idaho Falls, Idaho, and submit the following
Memorandum in support of an award of costs and attorney fees in this action,
pursuant to I.C. §12-121 and Rule 54(d)(4) of the Idaho Rules of Civil Procedure:
a)
b)

Filing Fees
SUBTOTAL OF COSTS
Attorney Fees
TOTAL

MEMORANDUM OF COSTS AND ATTORNEY FEES - 1

Page 303

$272.00
$272.00
$29,287.50
$29,559.50

STATE OF IDAHO
County of Bonneville

)
) ss.
)

LARY S. LARSON, being first duly sworn, on his oath, deposes and
says: That he is one of the attorneys for the Plaintiffs in this action and is personally
aware of the costs incurre·d by said Plaintiffs herein, and that to the best of his
knowledge and belief, the items of costs enumerated herein are correct and that the
costs claimed are in compliance with Rule 54( d)( 1) of the Idaho Rules of Civil
Procedure and were necessarily incurred and paid by said Plaintiffs in this action.

LARi]zis~
SUBSCRIBED AND SWORN to before me this

{?ii

~ay of

NoaryPubli8'jir l~ahg,

MONAJ.SC~~
COMM.NO.~•
NOTARY pUBLIC
STATE OF IDAHO
MY COMMISSION EXPIRES 08112/20

/J1"7

-/? //~

A

Residing at:~ ~
My Commission Expires: ?- / ~ ,-
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, 2019.

;;;;_ O

CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
OR FACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document
was on this date served upon the person(s) named below, at the addresses set out
below, either by mailing, hand delivery, email service or by facsimile.
I?., 7'4
DATED this _j_J/_ day of May, 2019.

HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC.

Kent E. Whittington, Esq.
Whittington Law Office, Chtd.
P.O. Box 2781
Idaho Falls, Idaho 83403

o
(3-""""

o
o
o
o

Robin D. Dunn, Esq.
P.O. Box277
Rigby, Idaho 83442

£¥'"'

o
o
□

U.S. First Class Mail
Email Notice
Hand Delivery
Courthouse Box
Facsimile
U.S. First Class Mail
Email Notice
Hand Delivery
Courthouse Box
Facsimile
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Electronically Filed
5/13/2019 3:09 PM
Seventh Judicial District, Jefferson County
Colleen Poole, Clerk of the Court
By: Denise Criddle, Deputy Clerk

HOPKINS, RODEN, CROCKETT,
HANSEN & HOOPES
Lary S. Larson, Esq. ISBN 2600
428 Park Avenue
Idaho Falls, Idaho 83402
Telephone: 208-523-4445
larylarson@hopkinsroden.com
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
GALUST BERIAN, a single individual,
and JULIA BERIAN, a single
individual,

Case No. CV-2017-0841

Plaintiffs/Counter-defendants,
AFFIDAVIT IN SUPPORT OF AN
AWARD OF ATTORNEY FEES

vs.
OVANES BERBERIAN and
SOCORRO BERBERIAN, single
individuals,
Defendants/Counter-plaintiffs.

STATE OF IDAHO
County of Bonneville

)
) ss.
)

LARY S. LARSON, being first duly sworn on his oath, deposes and
states as follows:
1. I am a partner in the law firm of Hopkins Roden Crockett Hansen &
Hoopes, PLLC, Idaho Falls, Idaho, and counsel of record for Defendants in this action.
2. I have personal knowledge of the facts stated herein; and this
Affidavit is submitted pursuant to Rule 54(e)(5) of the Idaho Rules of Civil Procedure in
support of an award of attorney fees in favor of Defendants and against Defendants
herein.

AFFIDAVIT IN SUPPORT OF AN AWARD OF ATTORNEY FEES - 1
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3. Defendants are the prevailing parties herein pursuant to the
Decision and Order re: Defendants' Motion for Summary Judgment ("Decision") dated

February 8, 2019, and the Partial Summary Judgment ("Judgment") dated April 29,
2019, and in accordance with Rule 54(d)(1 )(8) of the Idaho Rules of Civil Procedure.
4. From December 18, 2017 through February 8, 2019, Defendants
incurred actual pre-judgment attorney fees to the law firm of Hopkins, Roden, Crockett,
Hansen & Hoopes, Idaho Falls, Idaho, in the amount of $29,287.50, relating to
defending themselves against Counts One, Two, and Three of the Plaintiffs' Complaint
in this action, all of which were resolved in favor of Defendants.
5. The attorney fees charged to the Defendants herein are based
solely on hourly rates no greater than $250.00 per hour; and Defendants' attorneys
have spent in excess of 124.65 hours on Defendants' behalf prior to when the Decision
was rendered.
6. Those attorney charges are reasonable under the circumstances
and are equal to or less than prevailing charges for similar work.
7. Defendants' attorneys are not handling this case on a contingent
fee arrangement but solely on an hourly rate.
8. Itemized billing statements evidencing the time expended in this
matter on behalf of the defendants are attached hereto and made a part hereof by this
reference.

SUBSCRIBED AND SWORN to before me this (
2019.

_ __._M
......

J ,h,day of

C<.._~
_ _,

I
MONAJ. SCHUTTE
COMM. NO. 38570
' ~ OTARY PUBLIC
(SEAI.STATE OF IDAHO
MY COMMISSION EXPIRES 08112/20

~~~~

Residing at:
~
My Commission Expires: tJ J-/ 2- ,2.. d
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
OR FACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document
was on this date served upon the person(s) named below, at the addresses set out
below, either by mailing, hand delivery, email service or by facsimile.
/ 1.

DATED t h i s ~ day of May, 2019.
HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC.

Kent E. Whittington, Esq.
Whittington Law Office, Chtd.
P.O. Box 2781
Idaho Falls, Idaho 83403

D
i;y--

D
D
D

Robin D. Dunn, Esq.
P.O. Box277
Rigby, Idaho 83442

D
[Y'"'
D
D
D

U.S. First Class Mail
Email Notice
Hand Delivery
Courthouse Box
Facsimile
U.S. First Class Mail
Email Notice
Hand Delivery
Courthouse Box
Facsimile
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HOPKINS RODEN CROCKE TT HANSEN & HOOPES, PLLC
428 Park Avenue

Idaho Falls, Idaho

(208) 5234445

83402-3609

Fax (208) 5234474

January 05, 2018

Ovanes Berberian
P.O. Box 616
Rigby, ID 83442

Client:
16506
Tax ID No. 82-0307293
Invoice # 1054897

Galust Berian Case

PROFESSIONAL SERVICES: through December 31, 2017

Hrs/Rate

Amount

12/18/2017 LSL

E-mails and phone calls with Kent Whittington regarding the
complaint and our acceptance of service; review the
complaint and send a copy to Ovanes Berberian to review

0.60
250.00/hr

150.00

12/19/2017 LSL

Complete the Acknowledgment of Service and send it to
Kent Whittington

0.20
250.00/hr

50.00

12/20/2017 LSL

0.25
250.00/hr

12/21/2017 LSL

Phone call from Ovanes regarding the complaint by Galust
Berian

0.20
250.00/hr

12/29/2017 LSL

Review the complaint from Galust Berian; meet with Ovanes
to discuss the case and review his documents

1.50
250.00/hr

Total Fees

2.75

1/5/2018 Payment from account

-

50.00

375.00

$687.50
($687.50)

Total payments and adjustments

($687.50)
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Ovanes Berberian
Page 2

Amount

$0~00

Balance Due
Previous balance of Client Funds Account
1/5/2018 Deposit to account- value-in-kind for art work
1/5/2018 Payment from account
New balance of Client Funds Account

PAYMENT DUE UPON RECEIPT

$0.00
$687.50
($687.50)
$0.00

American Express, Discover, MasterCard and Visa Accepted
Page 310

HOPKINS RODEN CROCKETT HANSEN & HOOPES, PLLC
428 Park Avenue

Idaho Falls, Idaho

(208) 5234445

83402-3609

Fax (208) 5234474

February 06, 2018

Client:
16506
Tax ID No. 82-0307293
Invoice# 1055420

Ovanes Berberian
P.O. Box 616
Rigby, ID 83442
Galust Berian Case

PROFESSIONAL SERVICES: through January 31, 2018

Hrs/Rate
1/2/2018 LSL

0.25
250.00/hr

1/3/2018 LSL

0.25
250.00/hr

1/5/2018 LSL

Use Ovanes's handwritten notes to prepare an initial Fact
Statement incorporating all the information he has provided
to me thus far; send the initial draft of the Fact Statement to
Ovanes for him to review and make comments and revisions
(l/5 and 1/6)

1/8/2018 LSL

Travel to Jefferson County to file the Answer and
Counterclaim

LSL

Review Ovanes's comments and corrections on my initial
draft of the Fact Statement; revise the Fact Statement and
send it back to Ovanes for additional review and comments;
prepare an answer and counterclaim in the matter; file the
answer and counterclaim with the court clerk in Jefferson
County
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Amount

-

5.75
250.00/hr

1,437.50

0.75
50.00/hr

37.50

4.25
250.00/hr

1,062.50

Ovanes Berberian
Page 2

Hrs/Rate

Amount

1/10/2018 LSL

Meet with
to discuss the investigation that
was requested by Ovanes; continue updating the Fact
Statement and send the revised version back to Ovanes to
review

2.90
250.00/hr

725.00

1/24/2018 LSL

Review notes and information in preparation for a meeting
with Ovanes; meet with Ovanes to discuss the Berian matter,
case strategies, evidence and other issues

1.50
250.00/hr

375.00

1/25/2018 LSL

1/29/2018 LSL

LSL

1/30/2018 LSL

1.00
250.00/hr
Travel to and from Rexburg to visit with Building Inspector
Ralph Robinson

1.00
50.00/hr

50.00

Visit with Ralph Robinson, Madison County Building
Inspector; phone call to Socorro Berberian regarding
representing her in the case

0.85
250.00/hr

212.50

Phone calls with Ovanes Berberian about representing
Socorro and my meeting with Ralph Robinson; prepare and
file an Answer for Socorro Berberian

1.25
250.00/hr

312.50

Total Fees

19.75

$4,587.50

ADVANCED COSTS:
Jefferson County Court filing fee for Answer

136.00

Jefferson County filing Answer / Galust

136.00

Total Costs

$272.00

Total amount of this bill

$4,859.50

2/6/2018 Payment from account

($4,587.50)

Total payments and adjustments

($4,587.50)
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Ovanes Berberian
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Amount

•

Balance Due

$272.00

Previous balance of Client Funds Account
2/6/2018 Deposit to account- value-in-kind for art work
2/6/2018 Payment from account
New balance of Client Funds Account

PAYMENT DUE UPON RECEIPT

$0.00
$4,587.50
($4,587.50)
$0.00

American Express, Discover, MasterCard and Visa Accepted
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HOPKINS RODEN CROCKETT HANSEN & HOOPES, PLLC
428 Park Avenue

Idaho Falls, Idaho

(208) 5234445

83402-3609

Fax (208) 5234474

March 07, 2018

Client:

Ovanes Berberian
P.O. Box 616
Rigby, ID 83442

16506

Tax ID No. 82-0307293
Invoice# 1055918

Galust Berian Case

PROFESSIONAL SERVICES: through February 28, 2018

Hrs/Rate
2/8/2018 LSL

Amount

Prepare the Request for Public Documents for the Madison
and Jefferson County Sheriffs and the Madison County
Building Inspector

0.30
250.00/hr

75.00

2/14/2018 LSL

Phone call with Jimmy Roker to discuss his potential
testimony in the case with Galust Berian

0.25
250.00/hr

62.50

2/15/2018 LSL

Complete the requests for public records in the Galust
Berian case, addressed to the Madison County Sheriff, the
Madison County Building Inspector, and the Jefferson
County Sheriff; prepare the attachments and mail the
requests (2/15 and 2/16)

1.50
250.00/hr

375.00

2/23/2018 LSL

Review the public records sent to me by the Madison County
Building Inspector's Office; meet with Ovanes to discuss the
evidence we have received

1.00
250.00/hr

250.00

2/26/2018 LSL

Review the Jefferson County Sheriff's Office records
produced in response to our public records request; highlight
those portions that are relevant to our case

2.00
250.00/hr

500.00

Total Fees

5.05
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$1,262.50

Ovanes Berberian
Page 2

ADVANCED COSTS:

..,

Amount

-

Total Costs

$26.35

Total amount of this bill

$1,288.85

Previous Balance
3/7/2018 Payment from account

$272.00
($1,262.50)

Total payments and adjustments

($1,262.50)

Balance Due

$298.35

Previous balance of Client Funds Account
2/28/2018 Deposit to account - value-in-kind for art work
3/7/2018 Payment from account
New balance of Client Funds Account

PAYMENT DUE UPON RECEIPT

$0.00
$1,262.50
($1,262.50)
$0.00

American Express, Discover, MasterCard and Visa Accepted
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HOPKINS RODEN CROCKETT HANSEN & HOOPES, PLLC
428 Park Avenue

Idaho Falls, Idaho

(208) 5234445

83402-3609

Fax (208) 5234474

April05,2018

I

Client:
16506
Tax ID No. 82-0307293
Invoice # 1056471

Ovanes Berberian
P.O. Box 616
Rigby, ID 83442

'

Galust Berian Case

PROFESSIONAL SERVICES: through March 31, 2018

Hrs/Rate
3/19/2018 LSL

LSL

3/22/2018 LSL

Travel to and from Rigby for the scheduling conference

Amount

0.75
50.00/hr

37.50

Review the pleadings and attend the scheduling conference
with Judge Thompson in Rigby

0.50
250.00/hr

125.00

Review the public records produced by Madison County and
Jefferson County; identify the state inspectors who inspected
the home in 2011; prepare a public records request to send to
the Division of Building Safety in Meridian, Idaho to request
a copy of their inspection records; proofread and revise the
order for filing the Plaintitrs Reply to our counterclaim and
send it to Judge Thompson to sign

2.75
250.00/hr

687.50

4.00

$850.00

Total Fees
Previous Balance
4/5/2018 Payment from account

$298.35
($850.00)

Total payments and adjustments

($850.00)

Balance Due

$298.35
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Amount
Previous balance of Client Funds Account
3/31/2018 Deposit to account - value-in-kind for art work
4/5/2018 Payment from account
New balance of Client Funds Account

PAYMENT DUE UPON RECEIPT

$0.00
$850.00
($850.00)
$0.00

American Express, Discover, MasterCard and Visa Accepted
Page 317

HOPKINS RODEN CROCKETT HANSEN & HOOPES, PLLC
428 Park Avenue

Idaho Falls, Idaho

(208) 5234445

83402-3609

Fax (208) 5234474

May 03, 2018

Client:
16506
Tax ID No. 82-0307293

Ovanes Berberian
P.O. Box 616
Rigby, ID 83442

Invoice # 1057106

Galust Berian Case

PROFESSIONAL SERVICES: through April 30, 2018

Hrs/Rate

Amount

4/13/2018 LSL

Review all of my records from Madison County and
Jefferson County and from the Division of Building Safety
in Boise; prepare a package of documents and an e-mail to
the Division of Building Safety asking for additional
information from the individuals who conducted the 2012
inspections

1.50
250.00/hr

375.00

4/24/2018 LSL

Review the information I received from public records
requests; letter to Troy Evans requesting that he review my
documents and meet with me to discuss a new search warrant

0.40
250.00/hr

100.00

Total Fees

1.90

$475.00

Previous Balance
4/27/2018 Payment - thank you. Check No. 1011
5/3/2018 Payment from account

$298.35
($298.35)
($475.00)

Total payments and adjustments

($773.35)

Balance Due

$0.00
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Amount
Previous balance of Client Funds Account
5/3/2018 Deposit to account- value-in-kind for art work
5/3/2018 Payment from account
New balance of Client Funds Account

PAYMENT DUE UPON RECEIPT

$0.00
$475.00
($47~.00)
$0.00

American Express, Discover, MasterCard and Visa Accepted
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~OPKINS RODEN CROCKETT HANSEN & HOOPES, PLL°C
428 Park Avenue

Idaho Falls, Idaho

(208) 5234445

83402-3609

Fax (208) 5234474

June 06, 2018

Client:

Ovanes Berberian
P.O. Box 616
Rigby, ID 83442

16506
Tax ID No. 82-0307293
Invoice # 1057515

Galust Berian Case

PROFESSIONAL SERVICES: through May 31, 2018

Hrs/Rate

Amount

5/9/2018 LSL

Phone calls with Ovanes regarding status of our request for a
second search warrant

0.30
250.00/hr

75.00

5/15/2018 LSL

Prepare an extensive e-mail to Troy Evans incorporating
evidence to support a second search warrant on the Berian
property; research Yvette Sturgis on the internet to determine
her relationship with Galust Berian, if any

2.25
250.00/hr

562.50

5/16/2018 LSL

Follow-up phone calls with Troy Evans and Ovanes

0.25
250.00/hr

62.50

5/24/2018 LSL

E-mails and phone calls with Ovanes and Troy Evans to
schedule a meeting with the Madison County Prosecutor on
May30

0.40
250.00/hr

100.00

5/29/2018 LSL

Review my file in preparation for meeting with Troy Evans
and Madison County law enforcement

0.40
250.00/hr

100.00

5/30/2018 LSL

Travel to and from Rexburg to meet with Troy Evans and
Madison County Law Enforcement

1.50
50.00/hr

75.00
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Hrs/Rate

Amount

5/30/2018 LSL

Meet with Troy Evans and Curtis Wood and Ovanes
Berberian to discuss obtaining a new search warrant for the
Berianhome

1.50
250.00/hr

375.00

5/31/2018 LSL

Prepare an e-mail to send the division of building safety
documents to Troy Evans and Curtis Wood

0.25
250.00/hr

62.50

Total Fees

6.85

6/6/2018 Payment from account

($1,412.50)

Total payments and adjustments

($1,412.50)

Balance Due

$0.00

Previous balance of Client Funds Account
5/31/2018 Deposit to account - value-in-kind for art work
6/6/2018 Payment from account
New balance of Client Funds Account

PAYMENT DUE UPON RECEIPT

$1,412.50

$0.00
$1,412.50
($1,412.50)
$0.00

American Express, Discover, MasterCard and Visa Accepted
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HOPKINS RODEN CROCKETT HANSEN & HOOPES, PLLC
428 Park Avenue

Idaho Falls, Idaho

(208) 5234445

83402-3609

Fax (208) 5234474

July 09, 2018

Client:
16506
Tax ID No. 82-0307293
Invoice # 1058167

Ovanes Berberian
P.O. Box 616
Rigby, ID 83442
Galust Berian Case

PROFESSIONAL SERVICES: through June 30, 2018

Hrs/Rate

Amount

6/5/2018 LSL

Travel to Madison County to visit and observe the Galust
Berian property

3.00
125.00/hr

375.00

LSL

Phone call with Paul Butikofer regarding a second search
warrant

0.25
250.00/hr

62.50

6/8/2018 LSL

Prepare a letter to Troy Evans regarding my conversation
with Paul Butikofer; prepare a follow-up request for
documents to Jefferson County to obtain the videos and
photographs

2.75
250.00/hr

687.50

6/25/2018 LSL

View the videos and photos produced to me by the Jefferson
County Sheriffs Office that were taken during the search of
the Galust Berian home; make a list of those relevant to our
case; arrange for Ovanes to view those videos with Lori
Nelson

1.10
250.00/hr

275.00

6/26/2018 LSL

-~

~-

-

Total Fees

-

-

1.00
250.00/hr

8.10
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-

$1,650.00

Ovanes Berberian
Page 2

ADVANCED COSTS:
Amount

-...

Total Costs

$36.35

Total amount of this bill

$1,686.35

7/9/2018 Payment from account

($1,650.00)

Total payments and adjustments

($1,650.00)

Balance Due

$36.35

Previous balance of Client Funds Account
6/30/2018 Deposit to account- value-in-kind for art work
7/9/2018 Payment from account
New balance of Client Funds Account

$0.00
$1,650.00
($1,650.00)
$0.00

t

\

\

PAYMENT DUE UPON RECEIPT

American Express, Discover, MasterCard and Visa Accepted
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HOPKINS RODEN CROCKETT HANSEN & HOOPES, PLLC
428 Park Avenue

Idaho Falls, Idaho

(208) 5234445

83402-3609

Fax (208) 5234474

November 07, 2018

Client:
16506
Tax ID No. 82-0307293
Invoice# 1060321

Ovanes Berberian
P.O. Box 616
Rigby, ID 83442
Galust Berian Case

PROFESSIONAL SERVICES: through October 31, 2018

Hrs/Rate

Amount
'
625.00

l 0/22/2018 LSL

Prepare initial Interrogatories and Requests for Production to
serve on Galust Berian, Julia Berian and their attorneys

2.50
250.00/hr

l 0/23/2018 LSL

Review the trial scheduling order and calendar all of the
upcoming deadlines; phone call with Ovanes to discuss
identifying an appraiser

0.75
250.00/hr

187.50

l 0/24/2018 LSL

Phone cal with Chad Larsen to discuss the building and other
improvements constructed by Galust Berian on Ovanes's
property and our need for an appraisal of their value; phone
call to Jimmy Roker to discuss how the Berian shed was
originally built and installed; phone call to the appraiser to
discuss his usefulness as a rebuttal expert

1.25
250.00/hr

312.50

l 0/26/2018 LSL

Travel to and from Chad Larsen's house

0.50
50.00/hr

25.00

Meet with Chad Larsen to discuss the possibility of having
him respond to and critique any appraisal information that
the plaintiffs might present at the trial

0.75
250.00/hr

187.50

Prepare an Expert Witness Disclosure and file it with the
court

1.25
250.00/hr

312.50

LSL

10/29/2018 LSL

Page 324

Ovanes Berberian
Page 2

Total Fees

Hours

Amount

7.00

$1,650.00

Previous Balance
10/15/2018 Payment - thank you. Check No. 1108
11/7/2018 Payment from account

$36.35
($36.35)
($1,650.00)

Total payments and adjustments

($1,686.35)

Balance Due

$0.00

Previous balance of Client Funds Account
10/31/2018 Deposit to account-value-in- kind for art work
11/7/2018 Payment from account
New balance of Client Funds Account

PAYMENT DUE UPON RECEIPT

$0.00
$1,650.00
($1,650.00)
$0.00

American Express, Discover, MasterCard and Visa Accepted
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HOPKINS RODEN CROCKETT HANSEN & HOOPES, PLLC
428 Park Avenue

Idaho Falls, Idaho

(208) 5234445

83402-3609

Fax (208) 5234474

December 06, 2018

Client:
16506
Tax ID No. 82-0307293
Invoice # 1060868

Ovanes Berberian
P.O. Box 616
Rigby, ID 83442
Galust Berian Case

PROFESSIONAL SERVICES: through December 3, 2018

Hrs/Rate

Amount

11/20/2018 LSL

Prepare a motion, brief, affidavit, and notice of hearing for a
summary judgment motion against Count 3 of the plaintiffs
complaint

4.90
250.00/hr

1,225.00

11/28/2018 LSL

Begin working on our trial brief for the case

4.00
250.00/hr

1,000.00

11/29/2018 LSL

Continue working on our trial brief; add additional
arguments for a Supplemental Summary Judgment Motion

7.20
250.00/hr

1,800.00

11/30/2018 LSL

Complete the initial draft of our Trial Brief and Brief in
Support of Supplemental Motion for Summary Judgment;
prepare a Second Affidavit for Ovanes Berberian; prepare a
Supplemental Motion for Summary Judgment and Notice of
Hearing

6.50
250.00/hr

1,625.00

12/1/2018 LSL

Begin preparing Proposed Jury Instructions

2.00
250.00/hr

500.00

12/2/2018 LSL

Continue and complete our proposed Jury Instructions

4.50
250.00/hr

1,125.00
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Hrs/Rate
12/3/2018 LSL

Prepare copies of the Proposed Exhibit List, Proposed
Witness List, and Proposed Jwy Instructions for the court
and counsel; attend the Pre-trial Conference with Judge
Thompson and attorney Robin Dunn; prepare a Motion for
Leave to Amend our Answer; prepare an Amended Notice of
Hearing for our Motion for Leave to Amend and both our
Summary Judgment Motions; phone calls with Kent
Whittington regarding documents he is missing

Total Fees

32.60

12/6/2018 Payment from account

875.00

$8,150.00
($8,150.00)

Total payments and adjustments

($8,150.00)

Balance Due

$0.00

Previous balance of Client Funds Account
11/30/2018 Deposit to account- Value-in-Kind for art work
12/6/2018 Payment from account
New balance of Client Funds Account

PAYMENT DUE UPON RECEIPT

3.50
250.00/hr

Amount

$0.00
$8,150.00
($8,150.00)
$0.00

American Express, Discover, MasterCard and Visa Accepted
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HOPKINS RODEN CROCKETT HANSEN & HOOPES, PLLC
428 Park Avenue

Idaho Falls, Idaho

(208) 5234445

83402-3609

Fax (208) 5234474

January 04, 2019

Client:
16506
Tax ID No. 82-0307293
Invoice # 1061486

Ovanes Berberian
P.O. Box 616
Rigby, ID 83442
Galust Berian Case

PROFESSIONAL SERVICES: through December 31, 2018

Hrs/Rate
12/7/2018 LSL

Amount

Review e-mails and papers from Kent Whittington

0.25
250.00/hr

62.50

12/10/2018 LSL

Communications with Ovanes and Kent Whittington
regarding scheduling of the trial and the hearings

0.75
250.00/hr

187.50

12/12/2018 DSE

Research Idaho case law for standard of negligent infliction
of emotional distress

0.50
175.00/hr

87.50

12/13/2018 LSL

Review the Scheduling Order and where we stand with
hearings

0.25
250.00/hr

62.50

DSE

Research case law re: whether privileged communication
and conduct can serve of.basis of negligence or negligent
infliction of emotional distress; closely review Illinois case
bearing directly on the matter

1.50
175.00/hr

262.50

12/17/2018 LSL

Research authorities regarding the application of the
affirmative defense of judicial privilege to claims for
intentional or negligent infliction of emotional distress and
invasion of privacy as well as defamation; prepare a
amended motion for leave to amend answers and a
supplemental brief in support of our motions for summary

3.25
250.00/hr

812.50
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Hrs/Rate

Amount

judgment and motion for leave to amend answers; file those
papers with the court (12/17 and 12/18)
12/17/2018 DSE

Research Idaho case law for standard re: negligence

0.60
175.00/hr

105.00

12/18/2018 DSE

Compile research and facts from the Complaint to create a
document summarizing allegations that amount to negligent
infliction of emotional distress

0.90
175.00/hr

157.50

12/20/2018 LSL

Review my notes and arguments in preparation for the
hearing on December 21

0.30
250.00/hr

75.00

12/21/2018 LSL

Travel to and from Rigby to attend the hearing on plaintiffs
motion for a postponement of the trial

1.00
50.00/hr

50.00

LSL

Total Fees
1/4/2019 Payment from account

-

9.80

$1,987.50
($1,987.50)

Total payments and adjustments

($1,987.50)

Balance Due

$0.00

Previous balance of Client Funds Account
1/4/2019 Deposit to account- value-in-kind for art work
1/4/2019 Payment from account
New balance of Client Funds Account

PAYMENT DUE UPON RECEIPT

0.50
250.00/hr

$0.00
$1,987.50
($1,987.50)
$0.00

American Express, Discover, MasterCard and Visa Accepted
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HOPKINS RODEN CROCKETT HANSEN & HOOPES, PLLC
428 Park Avenue

Idaho Falls, Idaho

(208) 5234445

83402-3609

Fax (208) 5234474

February 07, 2019

Client:
16506
Tax ID No. 82-0307293
Invoice # 1062063

Ovanes Berberian
P.O. Box 616
Rigby, ID 83442
Galust Berian Case

PROFESSIONAL SERVICES: through January 31, 2019

Hrs/Rate

1

1/3/2019 LSL j Prepare a proposed order granting the motion for
postponement of the trial and the motion to amend our
answers; prepare an amended Notice of Hearing; and prepare
amended answers
1/7/2019 LSL

1.25
250.00/hr

3.50
50.00/hr

l Amowtt
312.50

-

1/9/2019 LSL

Review the Berians' reply to our Amended Answer and
Counterclaim

0.10
250.00/hr

1/10/2019 LSL

Review the court's Scheduling Order and the litigation
deadlines

0.25
250.00/hr

62.50

1/11/2019 LSL

Prepare a letter to Kent Whittington and Robin Dunn to
demand responses to our discovery requests and to request a
schedule for the Deposition of Galust Berian

0.75
250.00/hr

187.50

1/15/2019 LSL

Continue working on Summary Judgment motion
preparation

1.00
250.00/hr

250.00
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Hrs/Rate
1/16/2019 LSL

Amount

Meet with Jed Bigelow to discuss possible arguments in
response to the Motion to Strike the Second Affidavit of
Ovanes Berberian

1.25
250.00/hr

312.50

Meet and consult with Larry Larsen regarding the
admissibility of probable cause evidence

0.75
200.00/hr

150.00

1/17/2019 LSL

Prepare a timeline of events in the Galust Berian case; begin
drafting an Affidavit for Jimmie Roker

1.00
250.00/hr

250.00

1/18/2019 LSL

Complete the Affidavit of Jimmie Roker; meet with Jimmie
to discuss the case and sign his Affidavit

1.25
250.00/hr

312.50

1/19/2019 LSL

Begin preparing a Reply Brief to cover additional points and
authorities in our Summary Judgment Motions

5.75
250.00/hr

1,437.50

1/21/2019 LSL

Continue preparing the Reply Brief; begin drafting a
response to the Motion to strike the Second Affidavit of
Ovanes Berberian

7.00
250.00/hr

1,750.00

1/22/2019 LSL

Complete the Reply Brief in Support of our Summary
Judgment Motions and the Response to the Motion to Strike
Ovanes's Second Affidavit; file the final papers with the
court

3.50
250.00/hr

875.00

1/23/2019 LSL

Conversation with Judge Keith Walker regarding his
meetings and conversations with Ovanes Berberian about the
painting

0.50
250.00/hr

125.00

1/24/2019 LSL

Review Keith Walker's text messages between him and
Ovanes Berberian

0.25
250.00/hr

62.50

1/25/2019 LSL

Perform additional research regarding the judicial privilege
using the Restatement of Torts and other authorities; prepare
a Memorandum of Additional Authorities and file it with the
court

2.75
250.00/hr

687.50

1/28/2019 LSL

Travel to and from Rigby to attend the hearing on our
summary judgment motion

0.50
50.00/hr

25.00

JAB
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Hrs/Rate
1/28/2019 LSL

Attend the hearing on our Motion for Summary Judgment

Total Fees

2.25
250.00/hr
33.60

Amount
562.50

$7,562.50

ADVANCED COSTS:
Court fees

3.75

Computerized Legal Research

83.05

Total Costs

$86.80

Total amount of this bill

$7,649.30

2/7/2019 Payment from account

($7,562.50)

Total payments and adjustments

($7,562.50)

Balance Due

$86.80

Previous balance of Client Funds Account
1/3l/2019 Deposit to account - Value in-kind for Art Work
2/7/2019 Payment from account
New balance of Client Funds Account

PAYMENT DUE UPON RECEIPT

$0.00
$7,562.50
($7,562.50)
$0.00

American Express, Discover, MasterCard and Visa Accepted
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Berlan vs. Berberian
Attorney's fees

Date

1/5/2018
2/6/2018
3/7/2018
4/5/2018
5/3/2018
6/6/2018
7/9/2018
11/7/2018
12/6/2018
1/4/2019
2/7/2019
TOTAL

Hours

Attorney Fees

2.5
18.25
5.05
4
1.9
6.85
7.1
7
32.6
9.3
30.1
124.65
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$625.00
$4,212.50
$1,262.50
$850.00
$475.00
$1,412.50
$1,400.00
$1,650.00
$8,150.00
$1,862.50
$7,387.50
$29,~87.50

Electronically Filed
5/22/2019 2:00 PM
Seventh Judicial District, Jefferson County
Colleen Poole, Clerk of the Court
By: Denise Criddle, Deputy Clerk

Kent E. Whittington Esq., ISB 2307
Whittington Law Office, Chtd.
1820 E. 17th St., Suite 340
P.O. Box 2781
Idaho Falls, Idaho 83403
Telephone: (208) 529-8765
Email: whittk@ida.net

Robin D. Dunn, Esq., ISB 2903
Attorney at Law
477 Pleasant Country Ln.
P.O. Box 277
Rigby, Idaho 83442
Telephone: (208) 745-9202
Facsimile: (208) 745-8160
Email: rdunn@dunnlawoffices.co:tn

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
GALUST BERIAN, a single
individual and JULIA BERIAN, a
single individual,

)
)
)
)

Plaintiffs/Appellants,

)

)
vs.

CASE NO.: CV-2017-841
NOTICE OF APPEAL

)

)
OVANES BERBERIAN and
SOCORRO BERBERIAN,
husband and wife,
Defendants/Respondents.

)
)
)
)
)

I.A.R. RULES, 11; 20.

TO: THE ABOVE-NAMED RESPONDENTS; AND THE CLERK OF THE
ABOVE ENTITLED COURT.
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NOTICE IS HEREBY GIVEN THAT:

1.

The above-named Appellants appeal against the above-named Respondents
to the Idaho Supreme Court, from the "Judgment entered on the court's
Opinion of Partial Summary Judgment with Rule 54(b) certificate". The
decision of the court was dated February 11, 2019. The Rule 54(b) certificate
and Judgment was dated 4/29/19. The presiding District Judge was Hon.
Stevan H. Thompson.

2.

Appellants have a right to appeal to the Supreme Court from the District
Court in Jefferson County, Idaho concerning the decision on the summary
judgment issues as certified by Rule 54(b) in paragraph 1 above and is an
appealable order under and pursuant to Rule 11(a) I.A.R., as follows: (1)
Final judgments, as defined in Rule 54(a) of the Idaho Rules of Civil
Procedure including judgments of the court granting or denying peremptory
writs of mandate and prohibition;

3.

The appellants are represented by Robin D. Dunn, Esq. #2903,
rdunn@dunnlawoffices.com P.O. Box 277, Rigby, Idaho 83442, 208.745-9202
and Kent Whittington as listed above; The respondents are represented by
Lary Larsen 428 Park Avenue, Idaho Falls, ID 83402.
larylarson@hopkinsroden.com .

4.

The issue(s) on appeal include, but are not limited, to the following:
a. Did the court err in determining that material facts were disputed?
b. Did the court err in applying the law to the disputed facts?
2
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5.

A clerk's record is requested on all summary judgment pleadings along with
the complaint and answer. No other pleadings are requested except as noted
below. A copy of the repository on file in this matter is requested.

6.

The Appellant requests that the following documents be included in the
clerk's record in addition to those automatically included under Rule 28,

I.A.R.:
-The repository of the case.
-The summary judgment motion and sworn documents in support.
-The response to summary judgment and sworn documents in
support.
-The court's summary judgment ruling with subsequent certification
and judgment as stated above.
- All pleadings and declarations since the summary judgment ruling.
7.

The undersigned certifies:
a.

That the Appellant has made or will make contact with the clerk of the

district court and are in the process of obtaining the estimated fee for
preparation of the clerk's record.
b.

That the estimated fee for preparation of the clerk's record will be paid

upon determination by the clerk.
c.

That appellate filing fee has been paid;

d.

No transcript is necessary as argument was the only transcribed

events.

3
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e.

That service has been made upon all parties required to be served

pursuant to Rule 20, I.A.R. by the e-filing system of i-court.

DATED,W, 2 < ' - d , y o f M a y , 2 0 ~

Rob_in D. Dunn, Esq.
DUNN LAW OFFICES, PLLC

CERTIFICATE OF SERVICE
I hereby certify that I served the foregoing document upon the following this 22 nd
day of April, 2019, by i-court and thee-filing system.
Attorney Served:

By:

Lary S. Larson, Esq.
Attorney at Law
P.O. Box 51219
Idaho Falls, Idaho 83405-1219

D Facsimile:
D Mailing

larylarson@hopkinsroden.com

(208) 523-4474

~E-filing

QC

Robin D. Dunn, Esq.

4
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Electronically Filed
6/5/2019 12:07 PM
Seventh Judicial District, Jefferson County
Colleen Poole, Clerk of the Court
By: Denise Criddle, Deputy Clerk

HOPKINS, RODEN, CROCKETT,
HANSEN & HOOPES
Lary S. Larson, Esq. ISBN 2600
428 Park Avenue
Idaho Falls, Idaho 83402
Telephone: 208-523-4445
larylarson@hopkinsroden.com
Attorneys for Defendants/Respondents
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
GALUST BERIAN, a single individual,
and JULIA BERIAN, a single
individual,

Case No. CV-2017-0841

Plaintiffs/Counter-defendants/
Appellants,

REQUEST FOR TRANSCRIPT AND
ADDITIONAL RECORD

vs.
OVANES BERBERIAN and
SOCORRO BERBERIAN, single
individuals,
Defendants/Counter-plaintiffs/
Respondents.

TO:

THE ABOVE NAMED APPELLANTS, THEIR ATTORNEYS OF RECORD,

COURT REPORTER MARY ANN ELLIOTT, AND THE CLERK OF THE JEFFERSON
COUNTY DISTRICT COURT:
NOTICE IS HEREBY GIVEN, pursuant to Rule 19, I.AR., that Respondents in
this action hereby request a Reporter's Transcript, as well as the inclusion of the
following material in the Clerk's Record in addition. to that required to be included by the
I.AR. and the Appellants' Notice of Appeal:
1.

Reporter's Transcript: Pursuant to IAR Rules 19(b) and 25,

Respondents request a complete transcript of the January 28, 2019 hearing on the
Defendants' Motions for Summary Judgment. The court reporter was Mary Ann Elliott.
1
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Respondents estimate that the transcript will include 30 pages. Pursuant to IAR Rule
24, the reporter must lodge two hard copies and one electronic copy of the transcript
with the District Court, to be filed with the Supreme Court, and send one copy to each of
the parties. Respondents elect to receive their copy in hard copy format.
2.

Clerk's Record: Appellants have not requested a standard record under

IAR Rule 28(b). They requested the inclusion of certain types of documents, but it is not
entirely clear what specific documents are included in the types they requested.
Therefore, Respondents request the following documents, in addition to those included
in the record at the Appellants' request:
A.

The Standard Record as defined by IAR Rule 28(b)(1);

B.

Each and every other document in the District Court's file for this case,

including but not limited to all motions, objections, briefs, memoranda, affidavits,
/

decisions and orders, but excluding the following:

3.

a.

Summonses;

b.

Notices of Appearance;

C.

Case information sheets;

d.

Notices of Hearings;

e.

Scheduling Orders;

f.

Minute Entries;

g.

Expert Witness Disclosures;

h.

Proposed Jury Instructions;

i.

Potential Exhibit Lists; and

j.

Potential Witness Lists.

Other Points of Clarification:

a.

Since Appellants did not comply with IAR Rule 17(e) requiring them

to attach to their Notice of Appeal an actual copy of the judgment or order appealed
from, Respondents attach hereto copies of the Decision and Order Re: Defendants'
2
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Motion for Summa,y Judgment dated February 8, 2019, and the Partial Summa,y
Judgment (with Rule 54(b) certificate) dated April 26, 2019. Unless notified otherwise,
Respondents will assume that those are the judgments and orders appealed from.
b.

The name of the attorney for the Respondents was misspelled in

the Notice of Appeal. That attorney is Lary S. Larson, of the firm Hopkins Roden
Crockett Hansen & Hoopes, PLLC.
4.

I certify that a copy of this Request for Transcript and Additional Record

has been served upon each court reporter of whom a transcript is requested, the clerk
of the district court, and upon all parties required to be served pursuant to Rule 20.
Their names and addresses are listed below. The court reporter's estimated fee of
$378.00 has been sent to the court reporter.
DATED this 5th day of June, 2019.
HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC

By_-+-++--+...... .,..------

son, Esq.
.
La
Attorneys for Defendants/Respondents

3
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
OR FACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the person(s) named below, at the addresses set out below,
either by mailing, hand delivery, email service or by facsimile.
DATED this 5th day of June, 2019.
HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC.

Kent E. Whittington, Esq.
Whittington Law Office, Chtd.
P.O. Box 2781
Idaho Falls, Idaho 83403

D

[&]
D
D

D
D

lXI

Robin D. Dunn, Esq.
P.O. Box277
Rigby, Idaho 83442

D
D
D

lXI

Colleen Poole
Clerk of the Court
Jefferson County Courthouse
210 Courthouse Way
Rigby, Idaho 83442
cpoole@co.jefferson.id.us

[XJ
D
D
D

lXI

Mary Ann Elliott,
Court Reporter
2184 Channing Way, PMB 208
Idaho Falls, Idaho 83404-8034
elliottcourtreporting@gmail.com

□
□
□
□
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U.S. First Class Mail
E-filing Notice
Hand Delivery
Courthouse Box
Facsimile
U.S. First Class Mail
E-filing Notice
Hand Delivery
Courthouse Box
Facsimile
U.S. First Class Mail
E-mail
Hand Delivery
Courthouse Box
Facsimile
U.S. First Class Mail
E-filing Notice
Hand Delivery
Courthouse Box
Facsimile

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

GALUST DERIAN, a single individual, and
JULIA DERIAN, a single individual,

Case No: CV-2017-0841

Plaintiffs,

v.
OVANES BERBERIAN and SOCORRO
BERBERIAN, single individuals,
Defendants.

This matter came before the court on January 28, 2019 pursuant to a motion for summary
judgment filed by Defendants Ovanes and Socorro Berberian ("Ovanes" and "Socorro''). At the
hearing, the Court took Defendants' motion under advisement. The court having considered the
arguments of counsel and having considered the records and files herein finds as follows:

I. STANDARD OF REVIEW

Summary Judgment
Summary judgment under Rule 56 of the Idaho Rules of Civil Procedure is appropriate
when the pleadings, affidavits, and discovery documents before the Court indicate that no
genuine issue of material fact exists and that the moving party is entitled to judgment as a matter
of law. Montgomery v. Montgomery, 147 Idaho 1, 4, 205 P.3d 650, 654 (2008), Idaho R. Civ.
Proc. 56(c). The burden of establishing the absence of a genuine issue of material fact rests with
the party moving for summary judgment. Finholt v. Cresto, 143 Idaho 894, 896-97, 155 P.3d
695, 697-98 (2007). The record must be construed in the light most favorable to the party
DECISION AND ORDERRE: DEFENDANTS' MOTION FOR SUMMARY JUDGMENT
Page 342

l

•

opposing the motion, and all reasonable inferences must be drawn in that party's favor.
Jenkins

v. Boise Cascade Corp., 141 Idaho 233, 238, 108 P.3d 380, 385 (2005). However, ''the adverse
party may not rest upon mere allegations in the pleadings, but must set forth by affidavi

t specific

facts showing there is a genuine issue for trial." Rhodehouse v. Strutts, 125 Idaho 208,
211, 868
P.2d 1224, 1227 (1994).
A disputed fact will not be deemed ''materia l" for summary judgmen t purposes unless
it
relates to an issue disclosed by the pleadings. Argyle v. Slemalcer, 107 Idaho 668, 669-70,
691
P.2d 1283, 1284-85 (Ct. App. 1984). Additionally, the issue of fact in dispute must
be so
significant to the case that its existence or nonexistence could change the outcome of
the case.

Rife v. Long, 127 Idaho 841,849 ,908 P.2d 143, 151 (1995).
In addition to being material, an issue of fact must also be genuine. Anderson v. Liberty

Lobby, Inc., 447 U.S. 242,248 (1986). An issue of fact is genuine if the evidence is such that a
reasonable jury could return a erdict for the nonmoving party. Id "In Petricevich v.
Salmon

River Canal Co., 92 Idaho 865, 452 .

made it clear that to

withstand a motion for llnmmary judgmen t, the plaintiff s case must be anchored in somethi
ng
more solid than speculation. A mere scintilla of evidenc e is not enough to create a
genuine
issue." Edwards v. Conchemco, Inc., 111 Idaho 851,853 , 727 P.2d 1279, 1281 (Ct. App.
1986).

Il. BACKGROUND AND FACTS
Plaintiffs Galust Berian and Julia Berian ("Galust" and "Julia") have brought suit against
Ovanes and Socorro, claiming malicious prosecution, invasion of privacy, defamation,
intentional and negligent infliction of emotional distress, conversion, breach of contract

, unjust

enrichment, and quantum meruit. Socorro is the ex-wife of Ovanes. Galust and Ovanes
are
brothers, and Julia is Galust's daughter.
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From April to June of 2017, the parties were involved in a series of disputes in which
Ovanes claimed that Plaintiffs had stolen some of his property, including multiple paintings,
multiple frames, a trailer, and a water pump. Ovanes reported the property as stolen to the
police. One painting, referred to as "The Passing Storm" or "The Approaching Storm," was
returned to Ovanes. Galust claimed that he had been given permission to take this painting so
that he could work on it. Galust and Julia have also claimed in their complaint that Ovanes gave
them permission to use the other property which was reported as stolen, including the water
pump. Galust and Julia claim that Galust owns the trailer in question.
The reports to the police led to the arrests in June 2017 of Galust and Julia, who spent an
unspecified amount of time in jail according to the Complaint. Galust and Julia claim that no
charges were brought after the prosecutor reviewed the available information. Galust and Julia
have alleged that during one of their raids, the police seized and searched Galust's computer and
cellphone.
Ovanes and Socorm have filed for summary judgment, claiming that some of Galust's
and Julia's claims were brought after the expiration of the statutes of limitations, that judicial
privilege prevents all of the claims arising out of the police reports except for malicious
prosecution, and that Galust and Julia were not registered contractors and so are prohibited by
statute from maintaining their action for breach of contract, unjust enrichment, or quantum
meruit Ovanes and Socorro initially filed for summary judgment only on Count ID of Plaintiffs'
Complaint, but later filed an amended motion including all of Plaintiffs' claims.
ill.ANALYSIS

Plaintiffs' claims can be separated into three broad categories: the claims arising out of
the allegation that Ovanes filed false police reports, the claims for payment for landscaping work
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done on Ovanes' property, and the conversion claim arising out of the allegation that Ovanes
took one of Galust's paintings.
The police reports, the arrests of Galust and Julia, and the search of Galust and Julia's
home all give rise to Plaintiffs' claims of malicious prosecution, invasion of privacy, defamation,
intentional infliction of emotional distress, and negligent infliction of emotional distress.
Defendants have asserted that judicial privilege bars all but the claim for malicious prosecution.
Actions for malicious prosecution "are disfavored and are limited by requiring the
plaintiff to establish several elements." Shannahan v. Gigray, 131 Idaho 664,667 (1998). A
plaintiff in an action for malicious prosecution is required to prove the following elements: "(I)
that there was a prosecution; (2) that it terminated in favor of the plaintiff; (3) that the defendant
was the prosecutor; (4) malice; (5) lack of probable cause; and (6) damages." Id. Malice and
probable cause are distinct elements; the existence of malice does not "create even an inference
that probable cause was lacking." Howard v. Felton, 85 Idaho 286, 291 (1963). There is no
question in this case that the first two elements have been met. There was a prosecution for
Galust Berian for unlawful entry, Jefferson County Case No. CV-2017-1328, and it terminated in
favor of the plaintiff when the Jefferson County Prosecutor moved to dismiss the case by motion
on September 1, 2017 on the grounds that the interests of justice would best be served by
dismissal.
There is also no dispute about the fact that Ovanes at least instigated the prosecution. 1
For the fourth and sixth elements, there are enough disputed facts to defeat a motion for
summary judgment. Galust has put into the record enough facts concerning his and Julia's
1
In Herrold, the element "defendant was the prosecutor" was cited as "defendant instigated the prosecutio
n," likely
in recognition of the fact that the State is the prosecuting body in criminal cases, although the Court
of Appeals did
not reach the question of whether the defendant in that case had instigated the prosecution because
it determined that
probable cause existed for the arrest of the plaintiff.
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disputes with his brother that the Court finds that these elements of Galust and Julia's claim
could survive summary judgment. However, there remains a question about whether there was
probable cause for Galust's arrest.
Regarding the element of probable cause, an "independent finding of probable cause by a
magistrate precludes as a matter of law a finding that there was no probable cause to arrest the
plaintiff in a malicious prosecution action where there has been a full disclosure to the
magistrate." Herrold v. Idaho State School for the Deafand Blind, 112 Idaho 410,412 (Ct. App.
1987), see also Howard, 85 Idaho at 293-4. It does not appear, however, that there is any
evidence that the magistrate found that probable cause existed. The officer who trespassed
Galust from Ovanes' home and issued a citation signed a probable cause affidavit. Although the
magistrate undoubtedly saw it, there is no evidence that a hearing at which the magistrate
declared that probable cause existed took place. Instead, the record reflects that the pre-trial
hearing was continued several times at the request of the State until the State finally dismissed
the case in September 2017. No reasons were given for continuing the hearings.
However, even though there appears to have been no finding of probable cause by the
magistrate, the Idaho Supreme Court has held that "advice of counsel is a complete defense to an
action for malicious prosecution either of civil or criminal actions, where it appears that the
prosecution was instituted in reliance in good faith on such advice, given after a full and fair
statement to the attorney of all of the facts." Allen v. Moyle, 84 Idaho 18, 24 (1961). Even if the
attorney's advice is ''unsound or erroneous," it will not affect the result. Id. Because this
defense is applicable to criminal actions, the fact that the prosecutor independently decided to
bring charges even though they were later dismissed is a defense to the tort of malicious
prosecution.
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In a malicious prosecution cl~ the determination of probable cause "is viewed in light
of the facts and circumstances apparent at the time of the commencement of the prosecution.,,

He"old, 112 Idaho at 412. The citing officer reported in her affidavit that when she arrived to
investigate a residential burglary, Ovanes and Galust were both there. Ovanes reported to her
that Galust had entered his home without permission to return a painting which had previously
been reported stolen. Galust was then cited, informed of the hearing for his charge, and
trespassed from the property. Additionally, the prosecutor applied for and received a search
warrant based on the information that he possessed, which would have required a showing of
probable cause. The fact that the prosecutor independently pursued the case and the fact that the
prosecutor received a search warrant indicate that probable cause for the arrest existed in this
case. It is possible for probable cause to exist at the time the complaint is filed even when the
magistrate finds that there is not sufficient proof to bind the suspect over for trial. He"old, 112
Idaho at 413. Because probable cause existed for the charge, the Court grants summary
judgment to Defendants on Plaintiffs' claim of malicious prosecution.
Ovanes and Socorro assert that judicial privilege defeats the remainder of the claims
arising out of the arrest and investigation of Galust and Julia. Because judicial privilege is the
sole affirmative defense raised against Plaintiffs' claims aside from malicious prosecution, the
question of whether to grant summary judgment will hinge on whether the privilege properly
applies to Ovanes' statements to the police. Ovanes and Socorro cite to a California case,
Hagberg v. California Federal Bank, 81 P.3d 244 (2004)2, which held that statements to a police

2

Defendants did cite to a case from the Court of Appeals of Illinois, Johnson v. Johnson & Bell, Ltd., 1 N.E.3d 52
(Ill. App. 1• Dist. 2014) which also held that judicial privilege existed, but this case concerned documents in a court
record. Idaho already recogni7.es a similar privilege. The question is whether this privilege is applicable in Idaho to
statements made to the police before any court hearings take place.
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officer were subject to judicial privilege, which is an absolute bar to civil liability for all tort
claims based upon a privileged communication aside from malicious prosecution.
The Hagberg court based its decision on section 47(b) of the California Civil Code,
which states that a privileged publication is one made In any (1) legislative proceeding, (2)
judicial proceeding, (3) in any other official proceeding authorized by law, or (4) in the initiation
or course of any other proceeding authorized by law and reviewable pursuant to Chapter 2
(commencing with Section 1084) of Title 1 of Part 3 of the Code of Civil Procedure..." The

Hagberg court held that "in its application to communications made in a 'judicial
proceeding," section 47(b) is not limited to statements made in a courtroom" and held that "the
overwhelming majority of cases conclude that when a citizen contacts law enforcement
personnel to report suspected criminal activity and to instigate law enforcement personnel to
respond, the communication also enjoys an unqualified privilege under section 47(b)." Hagberg,
81 P.3d at 251.
Idaho does recognize a judicial privilege. In Richeson v. Kessler, 13 Idaho 548 (1953),
the Idaho Supreme Court held that the judicial privilege applies to "defamatory matter published
in the due course of a judicial proceeding, having some reasonable relation to the cause," and
also held that such "defamatory matter" was "absolutely privileged and will not support a civil
action for defamation although made maliciously and with knowledge of its falsity." Richeson,
73 Idaho at 551-2. The Idaho Supreme Court held regarding judicial proceedings that "the term
judicial proceeding is not restricted to trials, but includes every proceeding of a judicial nature
before a court or official clothed with judicial or quasi-judicial power, and to be privileged it is
not absolutely essential that the language be spoken in open court or contained in a pleading,
brief or affidavit." Id. at 551. The judicial privilege also applies, at least for attorneys, to
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"statements made preliminary to a proposed judicial proceeding." Malmin v. Engler, 124 Idaho
733, 737 (Ct. App. 1993).
The Malmin court based its decision partially on the Restatement (Second) of Torts, §
586, which states the rule of immunity for judicial proceedings. However, § 586 of the
Restatement applies only to attorneys. § 587 (b) applies to parties to judicial proceedings and
specifically includes "communications made by a client to his attorney with respect to proposed
litigation as well as to information given and informal complaints made to a prosecuting attorney
or other proper officer preliminary to a proposed criminal prosecution whether or not the
information is followed by a formal complaint or affidavit." REST 2d Torts§ 587.
Even though there appears to be no case in Idaho similar to Hagberg which explicitly
holds that statements made to police officers requesting the investigation of a purported crime
are covered by the judicial privilege, the Court adopts the logic of the Hagberg court and holds
that the judicial privilege applies to the statements that Defendants made to the police and that
therefore a cause of action for defamation cannot be supported. The reason for this is found in
section (a) of the Restatement (Second) of Torts,§ 587, which states that the privilege is "based
upon the public interest in according to all men the utmost freedom of access to the courts of
justice for the settlement of their private disputes." The Hagberg court recognized that abuse of
the privilege was possible, but held that statutes criminalizing false police reports and
criminalizing perjury were sufficient deterrent. Hagberg, 81 P.3d at 257. Idaho Code§ 18-705
criminalizes knowingly giving a false report to any peace officer, and Idaho Code§ 18-5401
criminalizes perjury. The Court finds that these penalties act as a deterrent to the kind of
behavior Galust and Julia claim Ovanes engaged in, and also finds that if Galust and Julia
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believed that Ovanes had made a false police report, the correct course of action would have
been to file a complaint with the prosecutor themselves instead of bringing a civil suit.
lfOvanes ' statements were subject to a judicial privilege, then they cannot be used to
support claims of intentional infliction of emotional distress, negligent infliction of emotional
distress, or invasion of priv~y. The Hagberg court ruled that the judicial privilege was an
absolute bar against all torts aside from malicious prosecution, and the Court, relying on

Richeson, Malmin, and Restatement (Second) of Torts, §587(b), does the same. Therefore, the
Court grants Ovanes and Socorro's motion for summary judgment as to Counts I and II of
Plaintiffs' Complaint.
As for the second group ~f claims, the breach of contract, unjust enrichment, or quantum

meruit claims, the Court finds that the statute of limitations has run on all claims. Regarding the
breach of contract claim, the statute of limitations for a written contract is five years, and the
statute of limitations for an action founded on an oral contract is four years. Idaho Code § 5-

216; Idaho Code§ 5-217. Actions for unjust enrichment are governed by the statute of
limitations applicable to oral contracts, meaning that they too have a statute of limitations of four
years. Anderson v. Schwegel, 118 Idaho 362 (1990). Actions for recovery under a theory of
quantum meruit are also limited to four years, since it is a form of recovery arising from an
implied-in-fact contract.
Galust and Julia have offered no evidence of when the landscaping and construction work
took place beyond a vague statement that "Ovanes agreed to all of these services, agreed to
compensation, and a meeting of our minds occurred on this work and thoughts occurred which
were commenced within four years of the filing of the complaint herein." Declaration o/Galust

Berian in Response to Defendants' Amended Motion for Summary Judgment, 132. Galust and
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Julia claim to have purchased building materials and to have removed plants and other materials
from his property and taken them to Ovanes' property, but they provide no proof of either their
purchases or their work. GahJSt and Julia have not provided proof of their actual expenditures,
but instead rely on the improved value of the property as proof of their damages. Galust and
Julia also do not provide any dates that would show that the actions took place within the statute
oflimitations.
Inste~ Galust and Julia attempt to claim that Ovanes has "unclean hands" and that
Ovanes did not correctly apply for permits from Jefferson County or other appropriate
authorities. The ''unclean hands" doctrine applies only to the party seeking an equitable remedy
and is not a tool to dismantle affirmative defenses by a defendant. Sword v. Sweet, 140 Idaho
242, 252 (2004). Galust and Julia are the party seeking equitable remedies, not Ovanes and
Socorro. Ovanes has provided evidence that the last time that Galust performed such work was
in 2010 when Galust placed a shack and began the process of drilling a well on land owned by
Socorro. 2010 is well outside the statute of limitations for an action based on breach of contract
or an act based on unjust enrichment. Therefore, the Court holds that Count Ill of Galust and
Julia's Complaint is barred by the applicable statutes of limitations and does not reach the
question of whether Galust and Julia violated the Idaho Contractor's Registration Act.
Finally, Galust and Julia have brought a claim of conversion against Ovanes and Socorro
because they claim that Ovanes stole a painting known as "Moonlight in Yalta." Ovanes claims
that the painting was one that Galust asked him to work on, and that he will deliver it at a

reasonable time ifhe wishes. Ovanes also claims in his trial brief that Galust's claim of
conversion is outside the three-year statute of limitations, but Ovanes in his Second Affidavit
admits to having a painting with the same name as the one claimed by Galust.
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Therefore, the Court will examine the elements of conversion, and not the statute of
limitations. Conversion is defined as "a distinct act of dominion wrongfully asserted over
another's personal property in denial of or inconsistent with rights therein." Peasley Transfer &

Storage Co. v. Smith, 132 Idaho 732, 743 (1999). There are three elements to a claim of
conversion: "(l) that the charged party wrongfully gained dominion of property; (2) that property
is owned or possessed by plaintiff at the time of possession; and (3) the property in question is
personal property." Medical Recovery Services, LLC v. Bonneville Billing and Collections, Inc.,
157 Idaho 395,400 (2014). The Idaho Supreme Court has stated that "a complaint which alleges
that plaintiff is the owner and entitled to the possession of property therein described and that
defendant converted it to his own use, and which states the value of the property, or alleges that
plaintiff has been damaged in a sum named, sufficiently states a cause of action for conversion,
unless other averments are required by statute." Peasley Transfer and Storage Co., 132 Idaho at
742.
The parties did not bring any additional evidence or testimony before the Court at the
hearing on this motion. Plaintiffs' complaint alleges the value of the painting, and that Ovanes
has retained it. Because Ovanes has admitted that he has it, but merely claims that Galust gave
him permission to work on it, the Court denies Ovanes and Socorro's motion as it pertains to

the

claim of conversion because one of the elements of conversion, that the party wrongfully gained
dominion of property, is disputed.

IV. CONCLUSION
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For the foregoing reasons, Defendants' Motion for Summary Judgment is GRANTED
to all counts of Plaintiffs' Complaint except Count IV, Plaintiff's claim of convers
ion.

IT IS SO ORDERED.
Dated this

~ day of February, 2019.
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CERTIFICATE OF SERVICE
I hereby certify that on this _f/_ day of·February, 2019, I did send a true and correct
copy of the forgoing document upon the parties listed below my mailing, with the
correct
postage thereon; by fax; by causing the same to be placed in the respective courthouse
mailbox;
or by causing the same to be delivered.
Kent E. Whittington
WHIITI NGTON LAW OFFICE, CHTD
1820 E. 11'1t St., Suite 340
P.O. Box 2781
Idaho Falls, ID 83403
Telephone: (208) 529-8765
Email: whittk@ida.net
Robin D. Dunn
Attorney at Law
477 Pleasant Country Lane
P.O.Bo x277
Rigby, ID 83442
Telephone: (208) 745-9202
Facsimile: (208) 745-8160

Attorneys for Plaintiffs
Lary S. Larson
HOPKINS RODEN CROCKETT HANSEN & HOOPE S PLLC
42S Park Avenue
Idaho Falls, ID 83402
Telephone: (208) 523-4445
Email: larylarson@hopkinsroden.com

Attorney for Defendants
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Filed: 04/29/2019 08:14:58
Seventh Judicial District, Jefferson County
Colleen Casper Poole, Clerk of the Court
By: Deputy Clerk - Criddle, Denise

HOPKINS, RODEN, CROCKETT,
HANSEN & HOOPES, PLLC
Lary S. Larson, Esq. ISBN 2600
428 Park Avenue
Idaho Falls, Idaho 83402
Telephone: 208-523-4445
Email: larylarson@hopkinsroden.com
Attorneys for Defendants

IN THE DISTRICT COURT FOR THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
GALUST BERIAN, a single individual,
an<;t JULIA BERIAN, a single
individual,

Case No. CV-2017-0841
PARTIAL SUMMARY JUDGMENT
(with Rule 54(b) certificate)

Plaintiffs/Counter-defendants,
vs.
0VANES BERBERIAN and
SOCORRO BERBERIAN, single
individuals,
Defendants/Counter- laintiffs.
JUDGMENT IS ENTERED AS FOLLOWS:
· 1.

That Count One of the Plaintiffs' Complaint filed November 22, 2017,

alleging a cause of action for malicious prosecution and other theories of relief, is
dismissed.
2.

That Count Two of the Plaintiffs' Complaint filed November 22, 2017,

alleging causes of action for malicious prosecution, invasion of privacy, negligent
.

and intentional infliction of emotional distress, and defamation, is dismissed.
3.

That Count Three of the Plaintiffs' Complaint filed November 22,

2017, alleging causes of action for breach of contract, quantum meruit, unjust
enrichment, and fraud, is dismissed.

PARTIAL SUMMARY JUDGMENT - 1
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4.

Count Four of the Plaintiffs' Complaint filed N~vember 22, 2017,

alleglpg a cause of acti..Qn for conversion, and the Defendants' Counterclaim are
not affected by this Judgment.
5.

The trial in this matter scheduled for April 24-26, 2019 is postponed.

In the event that Plaintiffs' file an appeal from thi$ Judgment, the trial shall be

.

continued until after the resolution of that appeal.

DATED

Signed: 4/26/2019 10:26 AM

Honorable Stevan H. Thompson
District Judge
'
·

RULE 54(b) CERTIFICATE
With respect to the issues determined by the above partial summary
judgment it is hereby CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that
the Court has determined·that there is no just reason for delay of the entry of a
final judgment and that the court has and does hereby direct that the above
partial summary judgment 'is a final judgment upon which execution may issue
and an appeal may be taken as provided by the Idaho Appellate Rules.

DATEO

Signed: 4126/2019 10:27 AM

Honorable Stevan H. Thorilpson
District Judge
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CERTIFICATE OF ENTRY
I, the undersigned and Clerk of tile abov~ntitled court, hereby
certify that pursuant to Idaho Rule of Civil Procedure 77(d), a copy of the
foregoing was served on the parties indicated and In the manner noted below.
DATED __A_p_ri_l2_9_,2_0_19_ _ _ _ _ _ __
CLERK OF THE DISTRICT COURT

~YOep~ ·

..

Kent E. Whittington,
,, Esq.
Whittington Law Office, Chtd.
P.O. Box 2781
Idaho Falls, Idaho 83403
Robin D. Dunn, Esq.
P.O. Box277
Rigby, Idaho 83442

□ U.S. First Class
~ Email Notice
□ Hand Delivery
□ Facsimile

Mail

□ U.S. First Class
✓ 1 Email Notice
□ Hand Delivery
□ Facsimile

Mail
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IN THE SUPREME COURT OF THE STATE OF IDAHO

GALUST BERIAN, a single individual; and
JULIAN BERIAN, a single individual,
Plaintiffs-CounterdefendantsAppellants,

Order Conditionally
Dismissing Appeal

V.

Docket No. 47122-2019

OVANES BERBERIAN, a single individual;
and SOCORRO BERBERIAN, a single
individual,

Jefferson County District Court
CV-2017 -841

Defendants-CounterclaimantsRes ondents.

A Notice of Appeal was filed in the District Court on May 22, 2019, from the Partial
Summary Judgment with 54(b) Certificate attached entered by District Judge Stevan H.
Thompson and filed in the District Court on April 29, 2019. It appears the filing fee was paid;
however, the required fee for preparation of the Clerk's Record, pursuant to I.AR. 27(c), has not
yet been paid to the District Court Clerk; therefore,
IT IS HEREBY ORDERED that proceedings in this appeal be, and hereby are,
conditionally dismissed unless Appellant pays the required fee for preparation of the Clerk's
Record on or before twenty-one (21) days from the date of this Order.
IT IS FURTHER ORDERED that proceedings in this appeal shall be suspended pending
further Order of this Court.

26th
DATED this _ _
_ _ _ day of June, 2019.
For the Supreme Court
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IN THE SUPREME COURT OF THE STATE OF IDAHO

GALUST BERIAN, a single individual; and
JULIAN BERIAN, a single individual,
Plaintiffs-CounterdefendantsAppellants,

Order Withdrawing
Conditional Dismissal

V.

Docket No. 47122-2019

OVANES BERBERIAN, a single individual;
and SOCORRO BERBERIAN, a single
individual,

Jefferson County District Court
CV-2017-841

Defendants-CounterclaimantsRespondents.

An Order Conditionally Dismissing Appeal was issued by this Court on June 26, 2019,
and proceedings in this appeal were suspended for twenty-one (21) days for payment of the
required fee for preparation of the Clerk's Record, pursuant to I.AR. 27(c). Further, the Court
Reporter confirmed receipt of payment for the transcript identified in Respondent's Request for
Transcript and Additional Clerk's Record, filed in the District Court on June 5, 2019.
WHEREAS, the required fee for preparation of the Clerk's Record having been paid to
the District Court Clerk; therefore,
IT IS HEREBY ORDERED that the Order Conditionally Dismissing Appeal issued by this
Court on June 26, 2019, is withdrawn and proceedings in this appeal are reinstated. The Court
Reporter shall prepare the transcript requested in Respondent's Request for Transcript and
Clerk's Record and submit a Notice of Lodging to the District Court Clerk on or before Monday,
July 29, 2019. The Clerk's Record and Reporter's Transcript shall be filed with this Court by
September 3, 2019.

28th
DATED this _ _
_ _ _ day of June, 2019.
For the Supreme Court
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7/11/2019 3:05 PM
Seventh Judicial District, Jefferson County
Colleen Poole, Clerk of the Court
By: Denise Criddle, Deputy Clerk

Kent E. Whittington Esq., ISB 2307
Whittington Law Office, Chtd.
1820 E. 17th St., Suite 340
P.O. Box 2781
Idaho Falls, Idaho 83403
Telephone: (208) 529-8765
Idaho State Bar No. 2307
Robin D. Dunn, Esq., ISB 2903
Attorney at Law
4 77 Pleasant Country Ln.
P.O. Box 277
Rigby, Idaho 83442
Telephone: (208) 7 45-9202
Facsimile: (2080 7 45-8160
Email: rdunn@dunnlawoffice s.com
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

)
)
)
)
)
Plaintiffs,
)
)
OVANES BERBERIAN and SOCORRO)
)
BERBERIAN, husband and wife,
)
)
Defendants,
GALUST BERIAN a single
individual and JULIA BERIAN, a
single individual,

CASE NO.: CV-2017-841

MOTION FOR STAY PENDING
APPEAL

---------,)

COME NOW, Plaintiffs, GALUST BERIAN and JULIA BERIAN, through
their attorneys, Kent E. Whittington, Esq. and Robin Dunn, Esq., pursuant to
Rules 62(a),(d), I.R.C.P. and Rule 13 (8), I.A.P., and respectfully move the Court
for an order staying further proceedings in this action pending Plaintiffs' appeal
herein presently before the Idaho Supreme Court.

This motion is made in the

interest of judicial economy for the reason that Plaintiffs have appealed this
1 - MOTION POR STAY PERDIHG APPEAL (BERIAN)
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Court's decision granting Defendants summary judgment, which appeal is
presently pending.
Plaintiffs request hearing and oral argument.
DATED this

-1-/- day of July, 2019.

CERTIFICATE OF SERVICE
I hereby certify that I served the foregoing document upon the following this
_

day of July, as follows:

Attorney Served:
Lary S. Larson, Esq.
Attorney At Law
P.O. Box 51219
Idaho Falls, Idaho 83405-1219

Robin D. Dunn, Esq., ISB 2903
Attorney at Law
4 77 Pleasant Country Ln.
P.O . Box 277
Rigby, Idaho 83442

By:

D Facsimile: (208) 523-447 4

0

~ling
G;J'E-filing

~filing
D Email: rdunn@dunnlawoffices.com
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Electronically Filed
8/12/2019 2:06 PM
Seventh Judicial District, Jefferson County
Colleen Poole, Clerk of the Court
By: Denise Criddle, Deputy Clerk

HOPKINS, RODEN, CROCKETT,
HANSEN & HOOPES
Lary S. Larson, Esq. ISBN 2600
428 Park Avenue
Idaho Falls, Idaho 83402
Telephone: 208-523-4445
larylarson@hopkinsroden.com
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON
GALUST BERIAN, a single
individual, and JULIA BERIAN, a
single individual,
Plaintiffs/Counterdefendants,
vs.
OVANES BERBERIAN and
SOCORRO BERBERIAN, single
individuals,

Case No. CV-2017-0841

DEFENDANTS' REPLY BRIEF IN
SUPPORT OF DEFENDANTS'
MOTION FOR AWARD OF
ATTORNEYS FEES AND
RESPONSE TO PLAINTIFFS'
MOTION FOR STAY

Defendants/Counterlaintiffs.
COME NOW, the Defendants/Counter-Plaintiffs, the prevailing
parties in relation to the Partial Summary Judgment entered herein on April 29,
2019, by and through their counsel of record, LARY S. LARSON, of the law firm
of Hopkins Roden Crockett Hansen & Hoopes, PLLC, Idaho Falls, Idaho, and
submit the following Reply Brief in Support of Defendants' Motion for Award of
Attorney Fees and Response to Plaintiffs' Motion for Stay Pending Appeal.

INTRODUCTION
Plaintiffs filed their Complaint in this matter on November 22, 2017,
alleging multiple counts against Defendants including intentional and negligen~
infliction of emotional distress, invasion of privacy, malicious prosecution,
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ATTORNEYS FEES AND RESPONSE TO PLAINTIFFS' MOTION FOR STAY -1

Page 362

defamation, breach of contract, fraud, unjust enrichment, quantum meruit, and
theft/conversion. Defendants filed their Answer and Counterclaim on January 8,
2018. Defendants moved for Summary Judgment on Count 3 of Plaintiffs'
Complaint on November 11, 2018. On November 30, 2018, Defendants filed a
Supplemental Motion for Summary Judgment seeking summary judgment as to
all of Plaintiffs' claims.
The Court heard argument on Defendants' Motion for Summary
Judgment on January 28, 2019. The Court entered its Decision and Order RE:
Defendants' Motion for Summary Judgment on February 8, 2019. In that Order,
the Court dismissed all the Plaintiffs' claims but one. Having prevailed on their
Motion for Summary Judgment, Defendants moved the Court to enter an award
of attorney fees and costs. Defendants objected to the Motion and also filed a
Motion for Stay Pending Appeal. For the reasons explained below, the Court
should grant Defendants' Motion for Award of Attorney Fees and Costs and deny
Plaintiffs' Motion for Stay.
STANDARDS FOR ADJUDICATION
I.

ATTORNEY FEES AND COSTS
Rule 54( e )( 1 ) of the Idaho Rules of Civil Procedure states that "the

court may award reasonable attorney fees ... to the prevailing party ... when
provided for by any statute or contract." I.R.C.P. 54(e)(1).
Rule 54(d)(1 )(B) determines how a court, in its sound discretion,
decides who is the "prev~iling party." It states the court must "consider the final
judgment or result of the action in relation to the relief sought by the respective
parties." I.R.C.P. 54(d)(1(B). The court may also "determine that a party to an
action prevailed in part and did not prevail in part" and thereafter "apportion the
costs between and among the parties in a fair and equitable manner after
considering all of the issues and claims involved in the action and the resulting
judgment or judgments obtained." Id.
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When deciding who is the prevailing party, the court considers the
"overall view'' of the case. Eighteen Mile Ranch, LLC v. Nord Excavating &
Paving, Inc., 141 Idaho 716, 719, 117 P.3d 130, 133 (2005) (hereinafter
"Eighteen Mile Ranch").
Idaho Code§ 12-121 states that the prevailing party in a civil action
may receive an award of attorney's fees when "the judge finds that the case was
brought, pursued or defended frivolously, unreasonably or without foundation."
II.

STAY PENDING APPEAL
During the pendency of an appeal, Rule 13(b)(9) of the Idaho

Appellate Rules expressly reserves to the District Court the power to "make any
order regarding the taxing of costs or determination of attorneys fees incurred in
the trial of the action".
ARGUMENT
I.

AWARD OF ATTORNEY FEES AND COSTS
Defendants are the prevailing parties as to Counts One, Two and

Three of the Plaintiff's Complaint pursuant to the Decision and Order re:
Defendants' Motion for Summary Judgment ("Decision") dated February 8, 2019,
which was certified as final by the Partial Summary Judgment ("Judgment") dated
April 29, 2019. Defendants direct the Court's attention to their previously filed
Motion for Costs and Fees, as well as their three briefs filed in connection with
their summary judgment motion, wherein they describe in detail how all of the
Plaintiffs' claims were either devoid of any factual foundation or subject to
obvious affirmative defenses, and were therefore pursued frivolously and
unreasonably. In summary, Plaintiffs' claims either lacked sufficient evidence to
make a prima facie case, or had no legal or factual evidence to overcome
applicable affirmative defenses.
Defendants are the prevailing parties on their motions for summary
judgment even though a single claim of the Plaintiffs, Count Four of their
complaint, was not dismissed and remains to be tried. A defendant can be the
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prevailing party when he or she successfully avoids liability. Eighteen Mile

Ranch, at 719, 117 P .3d at 133. In Eighteen Mile Ranch, the trial court decided
that the defendant was not a prevailing party even though the defendant avoided
all liability at trial. Id. On appeal, however, the Court considered the "overall view''
of the case and stated that "[a]voiding liability is a significant benefit to a
defendant." Id. The Court reversed the trial court and held that the defendant was
a prevailing party because it had avoided all liability. Id.
In this case, the Court should grant Defend~nts' Motion for Award of
Costs and Attorney Fees because Defendants are the prevailing parties on their
motion for summary judgment. Like the defendant in Eighteen Mile Ranch, the
Defendants were the prevailing parties because the overall view of the case
clearly shows that the Defendants avoided liability. The claims that were
dismissed were for damages allegedly exceeding $640,000. Their dismissal has
been appealed by the Plaintiffs on the assertion that the claims that were
dismissed were the heart and soul of the Plaintiffs' case. The remaining claim is
for the return of one painting, allegedly converted by Defendants, and neither
party has prevailed on that claim yet. Even if that remaining claim were decided
in favor of the Plaintiffs, Defendants would still be the prevailing party because
the overall view of the case resulted in Defendants' favor.
II.

STAY OF PROCEEDINGS
Under Rule 13 of the Idaho Appellate Rules, district courts retain

"the power and authority to ~ule upon the following motions ... during the
pendency on an appeal", which includes entering any "order regarding the taxing
of costs or determination of attorneys fees incurred in the trial of the action."

Bagley v. Thomason, 149 Idaho 799,804,241 P.3d 972,977 (2010). In Bagley,
the trial court granted the defendants' motion for attorney fees and costs after the
plaintiffs filed a notice of appeal. Id. at 801, 241 P.3d at 972. On appeal, the
Court affirmed the award of costs and fees because Rule 13 specifically states
that a district court retains jurisdiction to "award costs, including attorney fees."
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Id. at 804,241 P.3d at 977. The Court also noted that an award for attorney fees
could be subject to being revised or vacated depending on the outcome of an
appeal. Id.
In this case, the Court should similarly deny Plaintiffs' Motion for
Stay Pending Appeal. As in Bagley, Rule 13 of the Idaho Appellate Rules permits
the Court to grant an award of attorney fees costs after the notice of appeal was
filed. If the Court enters an order awarding Defendants their attorney fees and
costs, and if Plaintiffs want to stay the execution of that award, the proper
procedure for them to do so will be by following IAR Rule 13(b)(15).
CONCLUSION
Defendants successfully obtained summary judgment on all of the
essential claims against them. They are the prevailing parties on those claims,
and they are entitled to an award of attorney fees on those claims because the
case against them on those claims was brought frivolously, unreasonably, and
without foundation. Plaintiffs Motion for Stay Pending appeal is improper and
should be denied because the Court retains jurisdiction related to costs, including
attorney fees.
DATED this

I",

/2

day of August, 2019.
HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC.
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
OR FACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing
document was on this date served upon the person(s) named below, at the
addresses set out below, either by mailing, hand delivery, email service or by
facsimile.
ft
DATED this / ').,,, day of August, 2019.
HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC.

Kent E. Whittington, Esq.
Whittington Law Office, Chtd.
P.O. Box 2781
Idaho Falls, Idaho 83403

□

~
□
□
□
□

Robin D. Dunn, Esq.
P.O. Box277
Rigby, Idaho 83442

✓
□

□
□

U.S. First Class Mail
Email Notice
Hand Delivery
Courthouse Box
Facsimile
U.S. First Class Mail
Email Notice
Hand Delivery
Courthouse Box
Facsimile
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

Galust Berian, Julia Berian
vs.
Ovanes Berberian, Socorro Berberian

Supreme Court No. 47122-2019
CLERK'S CERTIFICATE TO THE RECORD

I, Colleen Poole, Clerk of the District Court of the Seventh Judicial District of the State of
Idaho, in and for the County of Jefferson, do hereby certify that the above and foregoing record
in the above-entitled cause was compiled under my direction and is a true, full and correct
record of, the pleadings and documents under Rule 28 of the Idaho Appellate Rules.

I do further certify that copies of all documents, charts and pictures offered or admitted as
exhibits in a trial or hearing in the above-entitled cause will be duly lodged with the Clerk of the
Supreme Court, along with the Court Reporter's Transcript and Clerk's Record, except that
pictures or depictions of child pornography shall not be copied and sent to the parties or the
Supreme Court unless specifically ordered by the court. Documentary exhibits in pdf format
may be sent to the Supreme Court on a CD that includes an index. All other exhibits shall be
retained by the clerk of the district court as required by Rule 31 of the Idaho Appellate Rules.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court on this the 16th day of August, 2019.
COLLEEN POOLE
Clerk of the Court

By: 1Jenise
Deputy Clerk

Clerk's Certificate to the Record - D (MISC30)

Criddie
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

Case No. CV-2017-841

Galust Berian, Julia Berian
vs.
Ovanes Berberian, Socorro Berberian

Clerk's Certificate of Service

I, D Criddle, Deputy Clerk of the District Court of the Seventh Judicial District, of the State of
Idaho, in and for the County of Jefferson, do hereby certify that the above and foregoing Record
in the above entitled cause was electronically compiled at my direction, and is a true, full and
correct Record of the pleadings and documents as requested by the parties.
I further certify that I have caused to be served the Clerk's Record and Reporter's Transcript (if
requested), along with copies of:

IZI No Exhibits submitted; to each of the Attorneys of Record

or Parties in this case as follows:

CERTIFICATE OF SERVICE

I certify that on August 16, 2019, I served a copy of the attached to:

Lary Shane Larson

larylarson@hopkinsroden.com

[X] By E-mail

Kent E. Whittington

whittk@ida.net

[X] By E-mail

Robin Dwain Dunn

rdunn@dunnlawoffices.com

[X] By E-mail

Dated: 08/16/2019

Colleen Poole
Clerk of the Court
By: Denise Criddle
Deputy Clerk

Clerk's Certificate of Service - Revised 07/01/2018
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

Galust Berian, Julia Berian
vs.
Ovanes Berberian, Socorro Berberian

Supreme Court No. 47122-2019
CERTIFICATE OF EXHIBITS

I, Denise Criddle, Deputy Clerk of the District Court of the Seventh Judicial District of
the State of Idaho in and for the County of Jefferson, do hereby certify that there are no
exhibits to be submitted for the Record:

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the
said Court on this the 11th day of September, 2019.
COLLEEN POOLE
Clerk of the Court

By: _ _ _ _ _ _ _ _ _ _ _ __
Deputy Clerk
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Page 1 of 3

Page 370

CERTIFICATE OF SERVICE

I certify that on this date, I served a copy of the attached to:
Lary Shane Larson
Kent E. Whittington
Robin Dwain Dunn

larylarson@hopki nsroden .com
whittk@ida.net
rdunn@dunnlawoffices.com

[X] By E-mail
[X] By E-mail
[X] By E-mail

Ovanes Berberian
4133 E 680 N
Rigby ID 83442

[
[
[
[

]
]
]
]

By E-mail [ ] By mail
By fax (number)
By overnight delivery/ FedEx
By personal delivery

Socorro Berberian
3700 Dean Drive Unit 2702
Ventura CA 93003

[
[
[
[

]
]
]
]

By E-mail [ ] By mail
By fax (number)
By overnight delivery/ FedEx
By personal delivery

Galust Berian
2895 W 6300 S
Rexburg ID 83440

[
[
[
[

]
]
]
]

By E-mail [ ] By mail
By fax (number)
By overnight delivery/ FedEx
By personal delivery

Julia Berian
2895 W 6300 S
Rexburg ID 83440

[
[
[
[

]
]
]
]

By E-mail [ ] By mail
By fax (number)
By overnight delivery/ FedEx
By personal delivery

Kent E Whittington
PO Box 2781
Idaho Falls ID 83403

[
[
[
[

]
]
]
]

By E-mail [ ] By mail
By fax (number)
By overnight delivery/ FedEx
By personal delivery

Lary Shane Larson
428 Park Avenue
Idaho Falls ID 83402

[
[
[
[

]
]
]
]

By E-mail [ ] By mail
By fax (number)
By overnight delivery/ FedEx
By personal delivery

Robin Dwain Dunn
PO Box 277
Rigby ID 83442

[
[
[
[

]
]
]
]

By E-mail [ ] By mail
By fax (number)
By overnight delivery/ FedEx
By personal delivery

Colleen Poole
Clerk of the Court
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Dated: 09/11/2019

By: Denise
Deputy Clerk

Certificate of Exhibits_ D (MISC2B)
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Seventh Judicial District, Jefferson County
Colleen Casper Poole, Clerk of the Court
By: Deputy Clerk - Criddle, Denise

MARY ANN ELLIOTT, RPR, CSR
Official Court Reporter
S event h Ju dicia l Dis tric t

2184 Channing Way, PMB 208
Idaho Falls, Idaho 83404-8034
elli ottco urtre port ing@g mail .com

(208-932-1413)
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Ju ly 18 , 20 19

Melanie Gagnepain, Clerk of the Court
Supreme Court/Court of Appeals

SUPREME COURT DOCKET NO.:
DISTR ICT COURT CAS E NO. :

CAPTION OF CASE:

47122-2019
CV -201 7-841

Berian v. Berberian
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appel late tran scri pt in the abov e-ent itle d and
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Defendants' Motion for Summary Judgment (1/28/19)

Respectfully,
Mary Ann Elliott, RPR, Idaho CSR #1015
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEFFERSON

Galust Berian, Julia Berian
vs.
Ovanes Berberian, Socorro Berberian

Case No. CV-2017-841
AMENDED
Clerk's Certificate of Service

I, , Deputy Clerk of the District Court of the Seventh Judicial District, of the State of
Idaho, in and for the County of Jefferson, do hereby certify that the above and foregoing Record
in the above entitled cause was electronically compiled at my direction, and is a true, full and
correct Record of the pleadings and documents as requested by the parties.
I further certify that I have caused to be served the Clerk's Record and Reporter's
Transcript to each of the Attorneys of Record or Parties in this case as follows:
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Robin Dwain Dunn
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Dated: 08/20/2019

Colleen Poole
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Deputy Clerk
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