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I.

STATEMEN T OF THE CASE

Appellate Rule 35(b) indicates that the respondent is to include in its brief a statement of
the case "to the extent that the respondent disagrees with the statement of the case set forth in
appellant's brief." Respondents do so below. ·

A.

Nature of Case and Course of Proceedings.

On November 12, 2015, Plaintiff/Respondents Bonnie and Matt Latvala purchased a parcel
of real property located at the end of the south shoreline of Camp Bay on the shore of Lake Pend
Oreille, in Bonner County, Idaho (hereinafter "Sulphide South").

The parcel consists of

approximately half of a patented mining claim by the name of Sulphide Lode, which was created
through a plat issued by the United States government in 1909 (hereinafter the "Sulphide Lode
Property"). (Ex. 1 (R. pp. 34-35)). The Sulphide Lode Property was subdivided in 1982 and the
Latvalas are the owners of the southern portion of the Sulphide Lode Property. (Ex. 25 (R. p. 92)). 1
The gravamen of this case is the Latvalas' claim of rights of access and utilities through
South Camp Bay Road and Sulphide North. As is depicted on the following road survey admitted
at trial as Exhibit 4, South Camp Bay Road begins where a public road by the name of Camp Bay
Road reaches Lake Pend Oreille at the mouth of Camp Bay:

1

Citation to both the trial exhibit number and Record number is necessary and used throughout as the
Record has two sets' of numbers - one for the trial exhibits and one for pleadings - without reference to
volumes, making it impossible to differentiate between the two sets of numbers. Where reference is made
in this brief to exhibits, both the exhibit number and Record number will be present. Where reference is
made to pleadings, only the Record number will appear. There are two sets of numbers on each page of the
Record, one on the bottom of the page and one in the upper right hand corner. Citation to the Record
number is to the number on the bottom of each page of the Record.
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(Ex. 4 (R. p. 39) (labels added)). South Camp Bay Road then follows the southern shore of Camp
Bay through several parcels, three of which are owned by the Appellants, respectively. The road
then crosses a triangular parcel of property owned by the United States Forest Service which is
identified on the survey as "Turn Around" (hereinafter "USFS Property"). The Latvalas have a
permit to cross the USFS Property and therefore, the Latvalas had no need to attempt to establish
an easement over the USFS Property and did not do so. (Ex. 48 (R. pp. 132-129)). The road then
enters Sulphide North, where it currently terminates.
The Appellants incorrectly contend that the Latvalas were aware at the time of their
purchase of Sulphide South that they had no right of access over South Camp Bay Road. This is
incorrect. At the time that the Latvalas purchased Sulphide South, they were aware that the owner
of the northern half of the Sulphide Lode Property (hereinafter " Sulphide North") contested the
validity of the express easement over Sulphide North that was reserved in the deed which split the
parcels in 1982. (Tr. pp. 214-223, 225-226, 230-232). That easement did not identify the location
of the easement, leaving an open question as to where the access was located within Sulphide
North. (Ex. 25 (R. p. 92)). Consequently, the Latvalas understood that they would need to perfect
title through Sulphide North. (Tr. pp. 214-223 , 225-226, 230-232). However, they were unaware
that the owners of the parcels along South Camp Bay Road would also contest their right to access
Sulphide South by means of that road. (Id.) . In any case, whether the Latvalas were aware of the
access issues has no bearing on whether they have proven the elements of a claim for a prescriptive
easement.
After the Latvalas were put on notice that at least some of the owners of the parcels along
South Camp Bay Road contested the Latvalas right to utilize that roadway, which occurred after
they entered into a purchase agreement by which they were obligated to purchase Sulphide South,
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the Latvalas reached out to the owners in an attempt to resolve this matter short of litigation. (Tr.
pp. 305-326). Despite repeated attempts by the Latvalas, the neighbors refused to acknowledge
their access to their property through South Camp Bay Road, in some instances with anger and
vitriol. (Id.). These efforts culminated in a neighbor by the name of John Kearns, member of
Defendant Camp Bay LLC, telling the Latvalas that he had spoken to the other neighbors and that
the Latvalas would need to prove their right of access in court. (Id. at pp. 326,952). Consequently,
after a year and a half of fruitless efforts to avoid litigation, the Latvalas filed suit on August 14,
2017 seeking to establish rights of ingress, egress and utilities across South Camp Bay Road and
Sulphide North. (R. pp. 31-68).
Through these proceedings the Latvalas have sought to establish rights of access and
utilities based upon several alternative legal theories, including prescriptive easement, easement
by implication from prior use, easement by necessity, express easement (limited to Sulphide
North), the declaration of a public right of way over South Camp Bay Road, and eminent domain
pursuant to Idaho Code§§ 7-701 et. seq., 47-701 et. seq. and/or 47-901 et. seq. (R. pp. 31-68, 224263, 1101-1134). The Latvalas also sought to quiet title to the location of the boundary line .
between Sulphide North and Sulphide South, sought injunctive relief to prohibit the defendants
from trespassing and from interfering with the Latvalas' ability to access their property, and sought
damages against Defendant Gill Trust for the removal of survey markers. (Id.) . The District Court
dismissed upon summary judgment the Latvalas' claims for easement by implication from prior
use and easement by necessity over South Camp Bay Road (but not over Sulphide North), finding
that the subject parcels (except as between Sulphide North and Sulphide South) lacked unity of
title. (R. pp. 947-949). However, the Court found that material issues of fact existed as to the
Latvalas' remaining claims. (R. pp. 919-959, 1502-1507).

4

As the Appellants point out in their Appeal Brief, the Latvalas sought to amend their
Complaint several times, and each time the District Court granted the request, which the
Appellants imply was an improper use of the District Court's discretion. (App. Brief, pp. 4, 6-9).
The Appellants, however, have not appealed those rulings, which were made within the discretion
of the trial Court. Moreover, the Appellants cannot complain about the District Court granting of
the first two motions to amend as the Defendants stipulated to both motions. (R. pp. 216-218,
1095-1098). As to the third motion to amend, the District Court properly found that good cause
existed to allow the third amendment after acknowledging that Idaho Rule of Civil Procedure 15(a)
indicates that such motions shall be freely given when justice so requires. (R. pp. 222-223, 10991100, 1508-1511).
Prior to trial, the parties stipulated to a list of facts to be admitted at trial based upon the
District Court' s findings in its summary judgment decisions. (R. pp. 1639-1660). The Court
entered an Order deeming those facts admitted for trial. (R. pp. 1673-1691).
Following a four-day bench trial, which included a site visit to the subject properties and
roadway, the District Court issued a decision in which: (1) a prescriptive easement for ingress,
egress and utilities was quieted in favor of the Latvala Property over South Camp Bay Road which
includes the right of access for residential purposes; (2) the location of the easement across
Sulphide North for ingress, egress and utilities was established as extending from the existing road
through Sulphide North to Sulphide South, which allows the Latvalas to access their property from
South Camp Bay Road, through the USFS Property via their USFS access permit, then across
Sulphide North; (3) the Latvalas' claims for easement by prescription over Sulphide North was
denied as moot; (4) the Latvalas' claims for easement by necessity over Sulphide North was denied
as moot; (5) the Latvalas ' claims that South Camp Bay Road is a public road was denied as moot;
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(6) the Latvalas' claim of eminent domain for access to a mining claim was denied as moot; (7)
the location of the boundary line between Sulphide North and Sulphide South was quieted
consistent with an existing survey; (8) an award of damages was made in the amount of $2,000
against Defendant Gill Living Trust for the removal of survey markers; (9) a declaratory ruling
that the Latvalas' dock is within Sulphide South was made; (10) an injunction prohibiting the
defendants from certain activities, including trespassing upon the Latvala Property and interfering
with their access thereto was issued; and (11) it was determined that the Latvalas were entitled to
an award of costs as the prevailing parties. (R. pp. 2021-2081 ).

Only Defendants Green

Enterprises, Inc., James K. Frank and Julie B . Frank, and Larimore J. Cummins and Kathryn
Cummins have appealed the District Court' s decision. Consequently , the relief against the other
defendants, including the confirmation of the existence of a prescriptive easement over the portions
of South Camp Bay Road that cross their respective properties, is conclusively established. The
same is true with regard to the Latvalas' right to cross Sulphide North.

B.

Concise Statement of Facts.
The Sulphide Lode Property, consisting then of both Sulphide North and Sulphide South,

was patented as a mining claim in 1909. (Ex. 1 (R. pp. 34-35)). The Appellants contend that the
original patent holders "constructed a mill for mining purposes on the north half of the Sulphide
Claim (the Gill property) near the shore of Lake Pend Oreille." (App. Brief, p. 13). However, in a
letter dated February 15, 1946; Howard Thomason, who acquired the Sulphide Lode Property in
193 9 in a tax sale from Bonner County, confirmed that the mill was built in 193 9 by a farmer that
he hired to work the claims, but was subsequently repossessed by creditors after the farmer failed
to work the claims or make the requisite installment payments. (Ex. 75 (R. p. 273)). Consequently ,
the mill was not installed by the original patent holders.

6

The Appellants contend throughout their Appeal Brief that the Latvalas withheld evidence
in the form of a 1939 Metsker map and a 1954 mining report. (App. Brief, p. 5, n. 7, pp. 12, 19,
40, 41 n. 17). With respect to the Metsker map, it was, in fact, produced in discovery and reference
was made to it in the Latvala Complaint. (Tr. pp. 573-574). With respect to the mining report, Ms.
Latvala testified that the report was not responsive to any request for production in this matter as
she did not believe at the time that this was a document that supported her claims, which was the
category of documents Defendants requested. (Tr. pp. 480-481, 575-576). In fact, these documents
were admitted at trial without objection by the Latvalas, and were considered by the Court in its
decision.
Moreover, the Appellants repeatedly failed to produce evidence in response to discovery
requests upon which they now attempt to rely, including portions of the Viewer's Report through
which Camp Bay Road was dedicated to the public (Ex. I (R. pp. 539-547)), and the letter from
Mr. Van Schravendyk to his daughter Jeane, which was produced a mere two weeks before trial.
(Tr. pp. 1134-1155). These documents were also admitted at trial, the latter of which over the
Latvalas' objection.
These are evidentiary issues that were resolved by the District Court to which no
assignment of error has been made by the parties. Consequently, it appears that these arguments
are advanced by the Appellants not in support of their assignments of error but in an attempt to
convince the Court that the Latvalas did not deserve to obtain a favorable judgment, an argument
. that is without merit and is inappropriate.
The Appellants contend that the original patent holders accessed the Sulphide Lode
Property by water, a contention that is not supported by the evidence, as explained in detail in
section IV.A.2.v. herein.
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Howard Thomason, who acquired the Sulphide Lode Property in 1939, caused the two
mines located on the property to be extensively worked from 1946 through at least 1954, according
to several historical documents admitted at trial, including correspondence and mining
examination reports. (Ex. 72-75, 78-81 (R. pp. 262-274, 288-318)). Access to these mines during
that time period was through South Camp Bay Road, which at that time, had two branches over
·approximately half its length, one leading to the upper mine, and one leading to the lower
mine/adit. (Id.) .
Efforts were made by Mr. Thomason to obtain funds for the mining project from the U.S.
Department of the Interior under the "Defense Minerals Exploration Administration" ("DMEA''),
the application for which was ultimately denied in 1954. (Ex. 81 (R. pp. 309-318)). The Appellants
contend that the DMEA program operated until 1958 when it was terminated, but there is no
competent evidence in the record to support that claim. (App. Brief, p. 15).
The Appellants contend that a hand drawn map attached to a 1954 report authored by
DMEA mine examiners evidences the existence of only one road that lead to the upper mine. (App.

Brief, p. 17). This hand drawn map, however, is demonstrably inaccurate and contradicts every
other map and aerial photograph in the record. See Section IV.A.2.vii herein.
At trial, the Latvalas admitted into evidence numerous maps that show the two branches of
South Camp Bay Road that were utilized by Mr. Thomason and the miners to access the lower and
upper mines located within the Sulphide Lode Property. (Ex. 51, 52, 53, 54, 55, 56, 57, 58 (R. pp.
195-211 )). The Appellants contend that none of these maps show the roadway extending into either
the USFS property or the Sulphide Lode Property. This is incorrect. See Section IV.A.2.vii.
After purchasing their property, the Latvalas commissioned J.A. Sewell & Associates to
survey South Camp Bay Road and the roadway that extends from South Camp Bay Road through
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the USFS Property and into Sulphide North, a survey which was admitted into evidence at trial as
Ex. 4. (R. p. 39). The surveyor originally labeled the roadway that extends through the USFS
property into Sulphide North as a "trail," which label was modified at the request of Mrs. Latvala.

In fact, that roadway is not a trail but a road which is accessible to vehicle traffic. (Ex. 94 (R. pp.
453-454) Tr. pp. 281 , 602, 627, 1079). This road is clearly depicted in Exhibit 94, admitted at trial,
which clearly shows that the road which extends through the USFS Property and into Sulphide
North is a road and not a trail:

(R. p. 453-454).

II.

ADDITIONAL ISSUES PRESENTED ON APPEAL

Did the District Court err by finding that Plaintiffs' following claims are moot: ( 1)
easement by necessity over Sulphide North; (2) declaration that South Camp Bay Road is public;
and (3) condemnation of a right-of-way and utilities under Idaho Code§§ 7-701 et. seq., 47-701

et. seq. , and/or 47-901.
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III.

STANDARD OF REVIEW

On appeal, the Court "reviews factual findings made after a trial without a jury for clear
error." Coward v. Hadley, 150 Idaho 282, 286, 246 P.3d 391, 395 (2010) (citing I.R.C.P. 52(a)).
"We will not disturb findings of fact that are supported by substantial and competent evidence,
even if there is conflicting evidence." Backman v. Lawrence, 147 Idaho 390,394,210 P.3d 75, 79
(2009) (quoting Akers v. D.L. White Constr., Inc. , 142 Idaho 293, 298, 127 P.3d 196, 201 (2005)
(Akers I)). "[W]here a trial court has noted explicitly and applied a clear and convincing standard,
an appellate court will not disturb the trial court's findings unless they are not supported by
substantial and competent evidence." State v. Doe, 144 Idaho 534, 535, 164 P.3d 814, 815 (2007)
The Court has further provided that "[i]n determining whether a finding is clearly erroneous
this Court does not weigh the evidence as the district court did. The Court inquires whether the
findings of fact are supported by substantial and competent evidence." Gillespie v. Mountain Park
Estates, L.L.C., 138 Idaho 27, 29, 56 P.3d 1277, 1279 (2002). (citation omitted). "This Court will
not substitute its view of the facts for the view of the district judge." Id. (citation omitted).
"Evidence is regarded as substantial if a reasonable trier of fact would accept it and rely upon it in
determining whether a disputed point of fact had been proven." Id.

IV.
A.

ARGUMENT AS TO APPELLANTS' ISSUES ON APPEAL

Substantial Evidence Supports the Trial Court's Finding that a Prescriptive
Easement Vested in Favor of the Sulphide Lode Parcels over South Camp Bay Road.
The Appellants contend that the District Court "erred by quieting.a prescriptive easement

for ingress, egress and utilities for the Benefit of the Latvala Property, over, across and under those
portions of South Camp Bay Road Owned by Appellants." (App. Brief, p. 28). This contention is
incorrect. In fact, the Court's findings are not clearly erroneous as they are supported by substantial
and competent evidence.
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1.

Standards Applicable to Claims for Prescriptive Easements.

A party seeking to establish the existence of an easement by prescription must prove by
clear and convincing evidence that use of the subject roadway has been: "(1) open and notorious,
(2) continuous and uninterrupted, (3) adverse and under a claim of right, (4) with the actual or
imputed knowledge of the owner of the servient tenement, (5) for the statutory period of five
years." Hughes v. Fisher, 142 Idaho 474, 480, 129 P.3d 1223, 1229 (2006). The statutory period
was increased from five years to 20 years by the amendment ofldaho Code § 5-203, effective July
1, 2006. "However, the twenty-year time period does not apply to an easement by prescription

acquired prior to the amendment." Capstar Radio Operating Co. v. Lawrence, 153 Idaho 411,420,
283 P.3d 728, 737 (2012). Consequently, a party seeking a prescriptive right can submit evidence
of five years of use, rather than 20, if that use was prior to June 30, 2006.
A claimant may rely on his own use, or he "may rely on the adverse use by the claimant's
predecessor for the prescriptive period, or the claimant may combine such predecessor's use with
the claimant's own use to establish the requisite five continuous years of adverse use." Hodgins v.
Sales, 139 Idaho 225, 229, 76 P.3d 969, 973 (2003). Once the claimant presents proof of open,

notorious, continuous, uninterrupted use of the claimed right for the prescriptive period, even
without evidence of how the use began, he raises the presumption that the use was adverse and
under a claim of right. Wood v. Hoglund, 131 Idaho 700, 702-03, 963 P.2d 383, 385-86 (1998);
Marshall v. Blair, 130 Idaho 675, 680, 946 P.2d 975, 980 (1997). The burden then shifts to the

owner of the servient tenement to show that the claimant's use was permissive, or by virtue of a
license, contract, or agreement. Wood, 131 Idaho at 703, 963 P.2d at 386.
A determination that a claimant has established a prescriptive easement involves entwined
questions oflaw and fact. Backman, 147 Idaho at 396,210 P.3d at 81.
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2.

Substantial Evidence Supports the Trial Court's Finding that the Latvalas'
Predecessors-in-Interest Utilized South Camp Bay Road Openly, Notoriously,
and Continuously for the Prescriptive Period.

The Appellants identify three issues in this Appeal that they assign as error by the District
Court. (App. Brief, p. 28). They frame the first of these issues as follows, "Whether the District
Court erred by quieting a prescriptive easement for ingress, egress and utilities for the benefit of
the Latvala Property over, across, and under those portions of South Camp Bay Road Owned by
Appellants."
With regard to the elements of the Latvalas' prescriptive easement claim, the District Court
found as follows:
This Court has laid out substantial and competent evidence to
support its findings that between 1946 (when mining resumed after
a seven-year hiatus) and 1954, the lower tunnel was extended from
the "very short tunnel" (driven in 1939) to a length of 133 to 150
feet; track had been laid the full length of the tunnel; and the lessees
had the necessary equipment in place in the lower tunnel, including
compressor, drifter, winch, ore car, and hand tools, ready to advance
the tunnel 60 feet ahead, where they believed lay a large body of
ore, pending approval of their DMEA application. Cost estimates
for the work included the cost for "[u]se of pickup for man hauling
men and material" and for "[r]ebuilding tool house at lower mine
entrance." FOF NO. 33.
Based upon this evidence, the Court concludes that from 1946 to
1954, the Sulphide Lode was an active mining claim, and the Lower
Branch of the road, in the location of present-day South Camp Bay
Road, was used by vehicles year round to transport manpower,
materials, supplies, and equipment to the lower tunnel. The Court
further concludes that the plaintiffs have met their burden of
providing reasonably clear and convincing proof that the use of
present-day South Camp Bay Road for mining purposes from 1946
through 1954 was sufficiently open and notorious to provide notice
to the servient landowners of the mining activity at the claim.

***

The same facts and evidence for the "open and notorious" element
also provide reasonably clear and convincing proof that use of the
Lower Branch of the road, in the location of present-day South
Camp Bay Road, to transport manpower, materials, supplies, and
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equipment by vehicle to the lower tunnel, was continuous and
uninterrupted from 1946 through 1954.
(R. pp. 2061-2062). These findings are supported by substantial, competent evidence.

The Appellants do not dispute that the Sulphide Lode Property was accessed for mining
purposes between 1946 and 1954 by the then owners of the Sulphide Lode Property and their
agents for mining purposes; however, they contend that the evidence proves that access by road
was only to the upper mine, whereas the lower mine was accessed only by boat. (App. Brief, p.
34). To this end; they argue that the District Court failed to give sufficient weight to evidence that
they claim supports a finding that "any access to the Sulphide Claim, between 1946 and 1954, was
over the now-non-existent upper road." (App. Brief, p. 31)
i.

The Appellants are Asking this Court to Reweigh Conflicting Evidence
and to Second Guess the Trial Court's Findings.

The question before this Court is not whether the District Court properly weighed the
conflicting evidence. Rather, this Court's review is limited to whether there is substantial evidence,
even if conflicting with other evidence, supporting the findings of the District Court. Gillespie,
138 Idaho at 29, 56 P.3d at 1279.
The Appellants contend that the District Court "disregarded substantial evidence that
supports the conclusion that South Camp Bay Road was never used with respect to mining
operations on the lower adit." (App. Brief, p. 31) (emphasis added). Framing the argument in this
manner is tantamount to an admission that the Appellants are asking the Court to reweigh
conflicting evidence to give more weight to the evidence that they feel supports their defense.
Idaho law is clear that the "Court will not substitute its view of the facts for the view of the district
judge." Gillespie, 138 Idaho at 29, 56 P.3d at 1279 (citation omitted); see also Backman, 147 Idaho
at 396, 210 P.3d at 81 ("It is the province of the trial court to determine whether the plaintiffs
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presented 'reasonably clear and convincing evidence' of each of the five elements [of a prescriptive
easement claim].").
The District Court found that the prescriptive easement over South Camp Bay Road vested
from 1946 through 1954, during which there were two mines being actively worked by the owner
of the Sulphide Lode Property, his agents and lessees. (R. pp. 2052-2055). The District Court
further found that the miners accessed the lower mine utilizing the roadway, that is in the same
location as present-day South Camp Bay Road in a manner that established a prescriptive
easement. (R. p. 2055). There is substantial evidence admitted at trial that supports these findings.
ii.

Historical Maps and Aerial Photographs Support the District Court's
Finding that the Sulphide Lode Property was Accessed Via- Both
Branches of South Camp Bay Road.

Maps from the relevant time period clearly identify the existence of South Camp Bay Road.
These maps depict a road departing Camp Bay Road where that road reaches Lake Pend Oreille.
(Ex. 51 , 52, 53 , 54, 55, 56, 57, 58 (R. pp. 195-211)). This road then follows the southern shore of
Camp Bay. (Id.) . The maps also show that approximately halfway along the south shore of Camp
Bay, the road split, with a branch of South Camp Bay Road located to the north, and is closer to
the lake and thus lower in elevation (hereinafter "Lower Branch") and a more southerly branch
which is further from the lake and thus higher in elevation ("Upper Branch"):
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Oreille

Lower Branch
Upper Branch

(Ex. 52 (R. pp. 197-198)). This is an excerpt of a 1951 map created by the United States Geological
Survey ("USGS"), which depicts this road and the general location of the Sulphide Lode Property.
(Id.).
The existence of the roadways in this configuration is confirmed by numerous other maps,
including a 1949 USGS map (Ex. 51 (R. pp. 195-196)); a 1960 Metsker map (Ex. 53 (R. pp. 199202)); 1968 aerial photograph (Ex. 54 (R. p. 203)); a 1974 Kaniksu National Forest Visitors Map
(Ex. 55 (R. pp. 204-206)); a 1974 Metsker Atlas of Bonner County Idaho (Ex. 56 (R. p. 207)); a
1976 Metsker Atlas of Bonner County Idaho (Ex. 57 (R. p. 208)); and a 1981 Kaniksu National
Forest Visitors Map (Ex. 58 (R. pp. 209-211)), to name a few. Each of these documents depicts
the roadway now known as South Camp Bay Road and prove that during the 1950s and 1960s,
this roadway extended from the terminus of Camp Bay Road along the southern shore of Camp
Bay. These maps further show that there were no other roads leading to or from the Sulphide Lode
Property.
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In fact, the 1949 and 1951 USGS maps both include the following explanation as to the
methods utilized by the United States Geological Survey to create these maps:
Topography from aerial photographs by multiplex methods
Aerial photographs taken 1946. Field Check 1949
Depth curves are from USC&GS charts
(Ex. 51 , 52 (R. pp. 195-198); Tr. pp. 588-589, 1067-1069) (emphasis added)). These maps
conclusively demonstrate that access to the Sulphide mine was not limited to a single road to the
upper mine, as the Appellants argue, and provide substantial evidence supporting the District
Court's findings .
Although Appellants argue that the lower branch of the road depicted on the USGS maps
is not depicted as extending into the Sulphide Property, the boundaries of the Sulphide property
are not depicted on the map. (App. Brief, p. 19-20). Consequently , this argument is misleading.
Further, there is substantial evidence contrary to Appellants' argument, including aerial
photographs, maps and mining reports documenting that the road route now known as South Camp
Bay Road extended to the Sulphide property to the lower tunnel on the Sulphide Property and was
actively used during the prescriptive period for mining operations. (Ex. 51-62, 71-75, 78-81 (R.
pp. 195-231 , 254-274, 288-318)).
iii.

The Historical Mining Records Provide Further Proof of Open,
Notorious, Hostile, and Continuous Use of South Camp Bay Road for
More than Five Years.

There are also several historical documents which support the District Court's findings that
from 1946 through 1954 there was substantial mining activity occurring on the Sulphide Lode
Property during which access was gained over both branches of South Camp Bay Road. (Ex. 7275 , 78-81 (R. pp. 262-274, 288-318)).

For instance, Howard Thomason, who acquired the

Sulphide Lode Property on September 12, 1939, recorded an Affidavit in which he testified that
the road leading to the Sulphide property was already in existence prior to 193 8, and that in 193 8
16

he helped to extend the road within the Sulphide property. (Ex. 72 (R. pp. 262-263)). The roadway
now known as South Camp Bay Road, therefore, was clearly in existence during the prescriptive
period and being utilized to access the Sulphide Lode Property.
The existence of this roadway on the route now known as South Camp Bay Road is
confirmed by an aerial photograph taken in 193 5 that was produced by James Green, President of
Appellant Green Enterprises, Incorporated, and the grandson of John and Kate Van Schravendyk
who homesteaded the current Green Enterprises Property. (App. Brief, p. 42, Ex. Green D-1 (R.
844)). Mr. Green was examined at trial about this 1935 aerial photograph, which he obtained from
the Bonner County Historic Museum, and which he further confirmed is an aerial photograph of
Camp Bay on Lake Pend Oreille. (Tr. pp. 737-740). According to Mr. Green, the aerial photograph
depicts the existence of a roadway in the location of "what is now termed South Camp Bay Road."
(Tr. p. 740). This testimony, which was unrefuted, confirms that South Camp Bay Road existed
even prior to the relevant prescriptive period. As demonstrated by the 1935 aerial, the road on the
route of what is now known as South Camp Bay Road was the only road in existence at the time
Howard Thomason extended the road within the Sulphide property.
On February 14, 1946, Howard Thomason wrote a letter detailing some of the activity that
occurred with respect to the Sulphide Lode Property. (Ex. 75 (R. p. 273-274)). Although Mr.
Thomason in this letter incorrectly states that the Sulphide Lode was discovered in 1904 (the proofs
of labor demonstrate that the Sulphide Lode was being worked as of 1900), he confirms that he
purchased the Sulphide Lode Property in 1939 and located additional mining claims adjacent to
the Sulphide Lode claim at that time. (Ex. 64, 75 (R. pp. 219-231, 273-274)). Mr. Thomason states
that he had an agreement with a farmer to work the mining claims at that time, but the farmer
"neglected to do any amount of development work on the claims between 1939 and 1946, during
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which time a creditor repossessed the farmer's mining equipment (including a mill) due to nonpayment of payments due on an installment contract." (Ex. 75 (R. p. 273)). Importantly, however,
Mr. Thomason confirms that as of 1946 the upper tunnel had only been drilled "about 40 feet" and
that the lower mine was "a very short tunnel." (Id.).
Eight years later, the United States Department of the Interior Bureau of Mines issued a
"Memorandum Report" regarding the "Sulphide Lode Also Called Silver Fox Mine," dated
October 27, 1954 (hereinafter the "Memorandum Report"). (Ex. 78 (R. pp. 288-296)). This
Memorandum Report provides clear and convincing evidence that the mines were active from
1946 through 1954. (Id.) . This report contains a wealth of information confirming that the miners
were actively using South Camp Bay Road to access the mines, to bring in mining equipment,
miners, tools, ore cars, rail for the mines, and to ship out ore. (Id.) . The Memorandum Report
confirms that by 1954, the upper tunnel had been extended from about 40 feet in 1946 to 120 feet
in 1954, and the lower tunnel had been extended from "a very short tunnel" in 1946 to "about 150
feet long" by 1954. (Ex. 75, 78 (R. pp. 273-274; 288-296)). This demonstrates that the mines had
been extensively worked from 1946 (the date of the Thomason letter in Ex. 75) through 1954 (the
date of the Memorandum Report). (Id.).
This Memorandum Report further confirms that approximately 15 tons of ore had been
shipped, and that these "ore shipments were made from 1947 thru [sic] 1951," and that "[t]hree
men are now employed driving the upper tunnel as an inclined drift at about 15 degrees." (Ex. 78
(R. p. 291) (emphasis added)). The report also indicates that the mines were being actively worked
at the time of the report, stating, "Currently the miners are sorting out a ton or two from each
. round." (Id. at R. p. 292). The report further confirms the presence of a sufficient amount of
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material to continue the mining operation. (Id. ("About 20 tons of measured ore is now exposed,
and the present excavation indicates another 240 tons.")).
This Memorandum Report also confirms that the access to the mines was through South
Camp Bay Road, although the road was not at that time referred to by that name. (Id. at p. 290).
In the section of the report entitled "Location and Access," the report states :
The property is reached by dirt road which leaves U.S. 95 at Talache
turnoff about 3 ½ miles south of Sandpoint. Sandpoint is the nearest
town and shipping point. From Highway 95 the dirt road is followed
in a general southeast direction for 8 miles to Mineral Point, a
promontory into Pend Oreille Lake on which the prospect is located.
The access road is in fair shape and in use by summer campers and
fisherman. The claims are located in Sections 19 and 10, T. 56 N. ,
R. 1 E. , Bonner County, Idaho.

(Id. (emphasis added)). As is evidenced by a sketch attached to the Memorandum Report, the
"Mineral Point" referred to in this description is the location of the Silver Fox mining claims,
which included the Sulphide Lode Property:
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(Id. at p. 296). Consequently , the description within the Memorandum Report of the "location and

access" to the Sulphide Lode properties can only be referencing what is now Sagle Road (being
the only public road from Highway 95 to Camp Bay Road and also known as the Talache turnoff),
Camp Bay Road, and South Camp Bay Road, as the access to the Sulphide Property.
This, in fact, is confirmed in the hand drawn illustrations of the location of the road to the
Sulphide Lode Property, which are also attached to the Memorandum Report. (Id. at p. 295). The
maps depicted on this page of the report show a roadway from Sandpoint to the Sulphide Lode
Property which is clearly located along the southern shore of Camp Bay, in the location where
South Camp Bay Road is located to this day:
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(Id.). This hand drawn map is consistent with the historical maps and aerials, all of which prove

that South Camp Bay Road has always been the historical access to the Sulphide Lode Property.
(Ex. 51-62 (R. pp. 195-218)).
There is yet more evidence in the historic mining records that supports the District Court's
findings. On September 28, 1954, Mr. Thomason, E. Vernon Anderson, and George Johnson
executed a Mining Lease, whereby Mr. Johnson and Mr. Anderson agreed to lease the Sulphide
Lode mining claim, as well as the other Silver Fox claims, for a period of five years, and work the
mines under the name A & J Mining Company with royalties to be paid to Mr. Thomason. (Ex. 80
(R. pp. 307-308)). This lease contractually obligated the lessees to "enter upon the property within
a reasonable length of time and commence the mining operations which he will continuously
maintain during the period of this lease in a business-like manner according to mining practices."
(Id. at p. 308). This is evidence that the mining activity likely continued after 1954 until at least

1959, when the lease expired.
Also, in September 1954, Mr. Thomason executed an "Owner' s Consent to Lien," allowing
a lien to attach to the Sulphide property in favor of the United States and A & J Mining Company
for the royalties that were to be due under the mining lease. (Ex. 79 (R. pp. 297-306)). Attached
to the Owner's Cons.ent to Lien are mining documents containing the following statements made
by the lessee A&J Mining Company, which provide additional clear and convincing evidence that
the mine was active, and that South Camp Bay Road was the means by which the miners reached
the Sulphide Lode Property: (a) the mines are active with "current production from the upper
tunnel [at] approximately two tons per day,"; (b) "[t]here are good roads right to both mine

shafts,"; (c) "Roads built directly to mine entrances," ; (d) "[u]se of pickup for man hauling men
and material,"; and (e) "the mine is 18 miles from Sandpoint, Idaho and is an easy 30 minute drive
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from Sandpoint, and is accessible year around." (Id. at pp. 304-305 (emphasis added)). This report
further confirms that the upper tunnel had been extended to 15 5 feet and the lower tunnel to 13 3
feet, providing additional proof that the miners had been actively excavating both mines between
1946 and 1954. (Ex. 75 (R. p. 273), 79 (R. p. 304)). The lessees also report the existence of a "tool
house" on the Sulphide property near the lower mine, which is further proof of the active mining
operation. (Ex. 79 (R. p. 305)).
These documents, together with the maps, the notices of mining claim, and proofs of labor
qualify as substantial and competent evidence that support the District Court's findings that the
mining claims, which could only have been accessed via South Camp Bay Road, were actively
worked from at least 1946 through the five-year lease period, which expired in 1959.

iv.

The Court's Finding that the Miners Use of South Camp Bay Road
Continued from 1946 through 1954 Established a Prescriptive Easement
is Supported by Substantial Evidence.

The District Court correctly notes in its Memorandum Decision that although the current
version of Idaho Code § 5-203 establishes the statutory time period required to prove adverse
possession at 20 years, the twenty-year time period does not apply to an easement by prescription
acquired prior the amendment of the statute in 2006. (R. pp. 2063 (citing Capstar, 153 Idaho at
420, 283 P.3d at 737 at n. 2.)). The trial Court also notes that a claimant can rely upon the adverse
use by its predecessors-in-interest. (Id. citing Hodgins, 139 Idaho at 230, 76 P.3d at 974.).
In finding that the Latvalas had proven their claim for a prescriptive easement, the District
Court found as follows:
[T]he use of the Lower Branch of the road, in the location of presentday South Camp Bay Road, for mining purposes by Howard B.
Thomason, H.L. Thomason, A & J Mining Co., and/or agents
thereof, to have been open and notorious, continuous and
uninterrupted, and adverse and under a claim of right for a period of
eight years- from 1946 through 1954. Therefore, the plaintiffs have
met their burden of establishing by reasonably clear and convincing
22

proof that the mining use occurred for an uninterrupted five-year
period.
(R. pp. 2063-2064). These findings are supported by substantial and competent evidence.

v.

The Court Did Not Err in Finding that the Lower Mine was Accessed
through the Lower Branch of South Camp Bay Road, Rather than by
Boat.

The District Court made the following findings of fact with regard to access to the lower
mine during the relevant statutory period: (1) the Lower Branch which is depicted on the USGS
and Metsker maps is the approximate location of present-day South Camp Bay Road; and (2) the
Lower Branch extends into what is now the Forest Service Camp Bay parcel, and was the access
road to the lower mine within the Sulphide Lode Property. (R. p. 2055). The Appellants
erroneously contend on the one hand that these findings by the District Court are "unsupported by
substantial evidence," while on the other arguing that the District Court "disregarded substantial
and competent evidence that supported the conclusion that any access to the Sulphide claim,
between 1946 and 1954, was over the now-non-existent Upper Road (Thomason Road)." (App.
Brief, p. 31, 34). Both contentions are incorrect.

The Appellants attempt to support their claim that the lower mine was accessed by water
rather than by road by erroneously focusing on the mining activity that occurred within the
Sulphide Lode between 1900 and 1909, when the mining claim was being perfected by the parties
that originally were issued the mining patent. (App. Brief, pp. 31-34). The District Court was clear,
however, that the prescriptive easement vested as a result of access that occurred from 1946
through 1954, not access that may have occurred nearly fifty years prior. (R. pp. 2063-2064).
Whether the original mining patent holders for the Sulphide Lode mining claim accessed the mine
by land or by water is not determinative of whether the District Court properly found that the
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miners from 1946 through 1954 accessed the mine by means of present day South Camp Bay
Road.
Moreover, as noted above, the historical correspondence and mining reports establish
conclusively that by the relevant time period there were "good roads right to both mine shafts" and
that these roads were "built directly to mine entrances." (Ex. 79 (R. p. 304)). The records further
prove that the lower shaft was only a "very short tunnel" in 1946 (Ex. 75 (R. p. 273)), whereas it
had been driven to between 133 feet (Ex. 79 (R. p. 304)) to 150 feet (Ex. 78 (R. p. 289)) by 1954.
The lower mine, therefore, was clearly active during this time period.
Moreover, it is undisputed that the lower mine is approximately sixty vertical feet in
elevation above the summer pool water level of Lake Pend Oreille. (Ex. 81 (R. p. 312)). The upper
mine is 120 vertical feet higher in elevation than the lower mine. (Id.). Between the lake and the
lower mine is a nearly vertical cliff, and there is no evidence that there was ever a dock by which
the miners could have secured a boat. (Tr. p. 712, 11. 7-16). According to the mining records, as
of 1954, preparations had been made to extend the cross-cut in the lower tunnel an additional 60
feet in order to "intersect a large body of ore." (Ex. 79 (R. p. 304)). These records further prove
that the miners had present at the lower tunnel "the necessary equipment, including compressor,
drifter, winch, ore car, and necessary hand tools." (Id.) . In fact, by 1954 "track had been laid the
full length" of both the upper and lower tunnels and mining exploration was ongoing. (Id.). This
almost certainly could not have occurred if access had been from the water, up the face of a cliff
face, a distance of sixty vertical feet.
The Appellants point to the remnants of a "concrete foundation of an old mill" near the
water line which they contend proves that the lower mine was accessed by boat rather than by
road. (App. Brief, pp. 33-34). However, in a letter authored by Howard Thomason which is dated
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February 14, 1946, he details some of the activity that occurred with respect to the Sulphide Lode
Property. (Ex. 75 (R. pp. 273-274). Mr. Thomason confirms that the mill was installed in 1939 by
a farmer with whom he had entered into a contract to work his mining claims, and that due to the
farmer's failure to pay for the mining equipment, including the mill, those items were repossessed
by a creditor. (Id. at p. 273).
Moreover, in a mining report issued in 1954, representatives of the United States
Department of Mines notes that they observed "the remains of the foundation of an old mill" near
the lake level to the northeast of the lower mine, confirming that there were only remnants of the
old mill by 1954, which shows that it was not in use from 1946 to 1954. (Ex. 81 (R. p. 312)
(emphasis added)).

The Appellants argue that it is "impractical if not impossible to mine the lower adit by
access off of South Camp Bay Road given the lower adit is at the bottom of a veritable cliff and
on the shore near the lake." (App. Brief, pp. 35-36). This argument misstates the evidence. The
lower adit is not "on the shore of the lake." Rather, the lower adit is "[a]bout sixty feet above the
level of the lake, according to the records of the mining examiners. (Ex. 81 (R. p. 312) ).
The final nail in the coffin to the Appellants' argument is the simple fact that the individual
that mined the Sulphide Lode Property could not have accessed the property by boat because the
elevation of Lake Pend Oreille prior to the installation of the Albeni Falls dam in 1953 was simply
too low. Before the dam was installed, the level of Lake Pend Oreille was much lower than it is
today. (Tr. p. 1196, 11. 16-20). This is clearly depicted in the 1906 Sulphide Patent which depicts
the location of the shoreline of Lake Pend Oreille in relation to the Sulphide Lode Property at the
time of the 1906 Patent:
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(Ex. 1 (R. pp. 34-35)). The Sulphide property was not, at that time, on the shore of the lake. (Id.) .
The miners, therefore, could not have reached the Sulphide Lode Property by boat.
The District Court' s findings that "absolutely no historical evidence was presented at trial
showing that the miners travelled to and from the lower tunnel by boat" and that the lower mine
was accessed from 1946 through 1954 via a roadway that was in the present location of South
Camp Bay Road is supported by substantial evidence and is, therefore, not clearly erroneous.

Gillespie, 138 Idaho at 29, 56 P.3d at 1279 ("Findings of fact shall not be set aside unless clearly
erroneous.").

vi.

It is the Province of the Trial Court to Resolve Conflicting Evidence in
the Mining Records.

The Appellants contend that "the District Court did not consider Ex. 79, authored by A &

J Mining Company as Lessee [of the Sulphide Lode Property]," with regard to a statement therein
in which the lessee states that "there has been no past production in either the upper or lower
tunnels." (App. Brief, p. 38). This is incorrect. In fact, the District Court quoted this statement
verbatim in its Memorandum Decision. (R. p. 2032).
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Other evidence in the record demonstrates that the lessee's statement as to past production
was incorrect. A report titled "Review of Examination Report" authored by the United States
Department of the Interior Bureau of Mines dated October 27, 1954 found that "ore shrpments
were made from 194 7 thru 1951," "4 to 5 ton lots have been shipped total probably 15 tons," and
"three men are now employed driving the upper tunnel as inclined drift at about 15 degrees." (Ex.
78 (R. p. 291)). The same report states, "The 15 tons reported to have been shipped appears to be
creditable." (Id.) .
Regardless of how much ore was or was not shipped from the mines, the mining records
establish conclusively that the lower mine was extended substantially between 1946 and 1954,
from "a very short tunnel" according to a letter from H.L. Thomason dated February 14, 1946, to
a depth of"150 feet long" per the mining report issued on October 27, 1956. (Ex. 75 (R. p. 273);
Ex. 78 (R. p. 289)). The Court considered this evidence against the lessee's statement as to past
production, a lessee who had just signed the lease the same year of the report, and resolved the
conflicting evidence in favor of finding that the lower mine had been accessed and worked
substantially from 1946 through 1954 via what is now present day South Camp Bay Road. (Ex. 80
(R. pp. 307-308)).
At most, the statement by the lessee regarding past production constitutes conflicting
evidence. Under Idaho law, "clear error will not be deemed to exist if the court's findings are
supported by substantial and competent, though conflicting, evidence." Muniz v. Schrader, 115
Idaho 497, 500, 767 P.2d 1272, 1275 (Ct. App. 1989). "Where evidence is conflicting, the task of
weighing such evidence falls within the province of the trial court." Id. "When a trial court's
findings of fact are challenged on appeal, the appellant has the burden of showing error, and the
reviewing court will review the evidence in a light most favorable to the respondent." Id. As there
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is substantial evidence supporting the District Court's findings in this regard, those findings must
be upheld.

vii.

The Department of Interior Defense Minerals Exploration
Administration's Report Does Not Overcome the Proof of a Prescriptive
Easement.

The Appellants contend that "the most probative evidence" in support of their contention
that the District Court erred in finding that the Lower Branch of South Camp Bay Road was used
by the miners to access the lower mine is a report from the United States Department of the Interior
Defense Minerals Exploration Administration dated October 18, 1954, which was authored by
geologist Willard Puffett and engineer Webster Anderson (hereinafter the "DMEA Report"). (Tr.
pp. 39-40). The DMEA Report, which was entered into evidence at trial as Exhibit 81 and as
Exhibit DD, appears to have been the culmination of a request by Mr. Thomason in 1946 for
funding from the Interior Defense Minerals Exploration Administration to support his exploration
of his mining claims. (Ex. 75, 76 (R. pp. 273-278)).

While the request for funding was sent in

1946, the mines were not inspected until eight years later, .o n October 18, 1954. (Ex. 81 (R. pp.
309-318)).
In the DMEA Report, the authors of the report ultimately recommended denial of DMEA
funding for the Sulphide Mine. (Id. at p. 314). However, the apparent denial ofDMEA funding in
no way undercuts the evidence of the use of South Camp Bay Road for access to and from the
mines which proves the mining claims were actively worked from 1946 through at least 1954, the
time during which Mr. Thomason was attempting to establish the viability of his mining claims.
(Ex. 75, 76, 78, 79, 80, 81 (R. pp. 273-318)). In fact, the DMEA Report, like the Memorandum
Report and the Owner's Consent to Lien, confirms that by 1954 the lower mine had been "driven
westward for 140 feet" and the upper mine "had been sunk for 139 feet," providing additional
corroborating evidence that both mines had been actively and substantially increased in depth from
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1946 through 1954. (Ex. 75, 81 (R. pp. 273-274, 309-318)). The report further confirms that the

"roads leading to the property are in fair condition and can probably be used all months of the
year," and that there was "an old tool and dry shed" on the Sulphide Property. (Ex. 81 (R. p. 311)

(emphasis added)).
Consequently , while the Defense Minerals Exploration Administratio n may have declined
in October 1954 to provide funds for further Sulphide Lode exploration, clear and convincing
evidence proves that these mines were actively drilled and extended from 1946 through 1954,
without any DMEA funding. (Ex. 75 (R. p. 273); Ex. 78 (R. p. 289); Ex. 79 (R. p. 304)). The
historical mining documents further demonstrate that the mines were accessed via the existing
roadways, which, given the numerous maps and aerial photographs, consisted of South Camp Bay
Road, including its Lower Branch and Upper Branch, as the only access to the mines. (Id.).
At trial and in their appeal brief, the Appellants put great emphasis on a hand drawn map
attached to the DMEA Report, which is labeled "Map I." (Ex. 81 (R. p . 316)). At trial, the
Appellants argued that this hand drawn Map I shows that there existed an entirely different
roadway than South Camp Bay Road which reached the upper portions of the Sulphide Property.
(R. pp. 1893-1894). They have abandoned that argument on appeal, instead conceding that the
roadway shown on Map I is what the trial court referred to as the Upper Branch of South Camp
Bay Road, but still argue that Map I proves that this Upper Branch was the only roadway utilized
by the miners from 1946 through 1954. (App. Brief, pp. 21, 34-41 ). Yet, we know definitively from
the mining records that at the time of the DMEA report, there were roadways to both mines. (Ex.
79 (R. p. 304) ("There are good road to both mine shafts."); Ex. 81 (R. p. 311) ("The road~ leading
to the property are in fair condition and can probably be used all months of the year.")).
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Consequently, there can be no doubt that both the northern and southern branches of South Camp
Bay Road connected to Sulphide Lode Property.
Moreover, Map I depicts the roadway entering the Sulphide Lode Property near the
northwest comer of that property:

+·

Northwest Corner
of Sulphide
Property

·- I.

I •---1·

·-

(Ex. 81 (R. p. 316)).
The undisputed evidence admitted at trial confirmed that the upper mine is nowhere near
northwest comer of the Sulphide property. Defendant Dale Gill, who is the current owner of
Sulphide North upon which the mines are located, identified the location of the upper mine
entranc_e as "M2" on the following map of the Sulphide Lode Property:
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Lower Mine

Upper Mine
Location Where
Map I Depicts Road
Entering the
Sulphide Property

(Tr. pp. 719-722; Gill Deposition, Ex. A (deposition published into record at Tr. p. 616)). The
upper mine is not even in the western half of the property, much less in the northwest corner. This
proves that Map I, which the Appellants label as the "most probative" evidence that the miners
access the property only via the roadway depicted herein, is demonstrably inaccurate.
Moreover, the roadway entering the Sulphide Lode Property near its northwest corner as
depicted in Map I makes absolutely no sense in light of the topography of the Sulphide Lode
Property. It is undisputed that the Sulphide Lode Property is very steep. (App. Brief, p. 49
("extremely steep topography")). The District Court understood this having done a site visit at the
close of trial in which she visited the mine entrances. (R. p. 2054). Consequently, if the roadway
historically used by the miners entered the Sulphide Property near its northwest corner, as depicted
on Map I, then the miners would have had to haul their equipment and ore up and down a steep
slope to reach the mines. The District Court understandably rejected this argument. (R. p. 2054
("[T]he steep topography of the Sulphide Lode Property, which this Court itself observed during
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the site visit, means that in order to access the lower tunnel via the Upper Branch the miners would
have had to haul material, supplies, and equipment up and down a steep slope, and vice versa.")).
The inaccuracy of Map I is also proven by reference to another hand-drawn map attached
to the very same report in which Map I was produced. (Ex. 81 (R. p. 315)). This _second map,
labeled "Map lA," depicts the road extending to the upper mine entrance, not well to the northwest
of it, as is depicted in Map I. (Id.). The maps attached to the DMEA Report, therefore, conflict,
and cannot be relied upon.
Additionally, the maps entered as evidence at trial prove that the roadways referenced in
the mining reports did not enter the Sulphide Property anywhere near its northwest corner:
-
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Erroneous on Map I Compared to
Metsker Map
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(Ex. 54 (R. p. 203); Ex. 81 (R. p. 316)). These maps clearly show that the Upper Branch of South
Camp Bay Road entered the Sulphide Lode Property at a point which is far from the location of
the road shown on Map I, which again underpins Map I' s lack ofreliability.
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The Appellants repeatedly claim that Map I is "the only independently prepared map of
access to the Sulphide Claim," by which they appear to be arguing that this hand drawn map is
more reliable than the other maps and aerial photograph admitted at trial. (App. Brief, p. 5 n. 7, p.
13, 45). From the contents of the DMEA Report, it is clear that the mining examiners were focused
.on examining the mines themselves and the surrounding claims, and were not attempting to
perform a survey of the location of the road leading to the Sulphide Lode Property, or, for that
matter, qualified to do so. (Ex. 81 (R. pp. 310-314)). Clearly, the road drawn on the hand drawn
Map I merely depicts their estimation of the location of the roadway that they used to access the
uppermme.
In fact, the map itself states that it was "modified from Applicant's map." (Ex. 81 (R. p.
316)). In Mr. Thomason's February 14, 1946 letter sent to the Bureau of Mines he states, "I am
enclosing a rough sketch of these claims which has not been drawn to scale ... ". (Ex. 75

(emphasis added)). That rough sketch did not include any depiction of the roadway by which the
Sulphide Lode was accessed.

It is apparently this admittedly rough sketch provided by Mr.

Thomason that the authors of the DMEA Report used to create Map I, further confirming the
unreliability of that map.
Unlike the map hand drawn by the DMEA mine examiners after a single eight-hour
inspection, the USGS maps were created by the United States Geological Survey, a scientific
agency of the United States governrnent whose primary function is the creation of maps. The
USGS maps indicate that they were made using "topography from aerial photographs by multiplex
methods [utilizing] [a]erial photographs taken 1946 and Field Checked [in] 1949." (Ex. 51, 52 (R.
p. 195-198); Tr. pp. 588-589, 1067-1069). Moreover, unlike the Metsker map, these USGS maps
do not identify the boundaries of the Sulphide parcel. (Ex. 51, 52, 53 (R. pp. 195-202); Ex. G (R.
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p. 537)). Consequently , as stated previously, it is misleading for the Appellants to claim that the
USGS maps fail to show the roads leading to the Sulphide Lode Property.
As to the Bonner County Metsker maps, they depict both roads leading to the Sulphide
Lode Property. (Ex. 53 (R. pp. 199-202); Ex. G (R: p. 537)). The following is a zoomed in image
of this Metsker map, which depicts the northern edge of the northern road as extending into the
Forest Service Property, and the southern edge of the roadway extending all the way to the
Sulphide Property:
Northern Edge of Lower Branch of
South Camp Bay Road Extending
Beyond Section Line
Southern Edge of Lower
Branch of South Camp Bay
Road Extending to the
Sulphide Property

•.

'I

•

(Ex. 53 (R. p. 199) ). The Court relied upon this evidence in finding that there is "substantial and
competent evidence" that the "Lower Branch of [South Camp Bay] road extends into what is now
the Forest Service Camp Bay parcel, and appears to have been the access road to the lower tunnel
at the Sulphide Lode." (R. pp. 2054-2055).
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It also cannot be ignored that on Map I the roadway to the Sulphide Lode Property is .
labeled "County Road" and depicts that road as beginning at the location of where South Camp
Bay Road reaches Lake Pend Oreille and extending, at least for part of the road, along the south
shore of Camp Bay. (Ex. 81 (R. p. 316) ). The reference in Map I to "County Road" must, therefore,
have been intended to reference South Camp Bay Road as there were no other roads leading to the
property, as evidenced by the maps and aerial photographs. Had there been another road that could
have been mistaken as a county road, surely it would have shown up on the USGS maps (which
were based on aerial photographs and were field checked), the Metsker maps, and/or the aerial
photographs.
Despite what amounts to clear and obvious inaccuracies in the hand drawn document
identified as Map 1,2 the Appellants assign as error the District Court's refusal to give Map I more
weight than the numerous other maps and aerial photographs. On the contrary, the District Court
properly weighed this map against the other evidence admitted at trial, and concluded that the
evidence proved that the miners accessed the Sulphide Lode Property utilizing South Camp Bay
Road, including both its Upper Branch and its Lower Branch, from 1946 through 1954, thereby
establishing a prescriptive easement which includes South Camp Bay Road and its Lower Branch.
(R. pp. 2052-2055, 2057-2065, 2068, 2079-2080). This finding is supported by substantial
evidence.

viii.

The Condition of the Lower Branch of South Camp Bay Road in 2005 is
Not Determinative of Whether the Miners Used that Roadway During the
Prescriptive Period.

The Appellants further argue that the testimony of Dale Gill undercuts the Court's findings
of fact. (App. Brief, p. 36). Mr. Gill, who bought the northern 300 feet of the Sulphide Lode

2

At trial during cross-examination, Defendant Dale Gill admitted that Map I "might not be accurate" as it
" is a hand-drawn map." (Tr. p. 898, II. 11-13 ).
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Property in 2005, claims that when he purchased his parcel there was no discernible road extending
over the Forest Service Property although there was a path which he cleared for vehicular access
to his property. (Tr. p. 863 , 11. 2-16). Yet, the Appellants acknowledge that the Upper Branch of
South Camp Bay Road was used by the miners to access the upper' adit from 1946 through 1954,
and also admit that this Upper Branch has been completely overgrown and can no longer be
located. (App. Brief, pp. 40, 41 , n. 17). The fact that vegetation has periodically grown on the
roadways does not in any way prove that the roadways were not extensively utilized during the
prescriptive period.

ix.

The Efforts of Representatives of Latvala 's Successor-in-Interest to
Obtain an Express Easement Have No Bearing on Whether a Prescriptive
Easement Exists.

The Appellants also point to evidence that Terry McConnaughey sent a letter to Defendant
Grubb asking that he grant an express easement, which the Appellants argue is proof that no
prescriptive easement exists. 3 (App. Brief, p. 37). This argument ignores that legal proceedings to
perfect a prescriptive easement can be very time consuming, expensive and stressful on the owners
of all of the properties at issue, as this very case has demonstrated. Efforts to avoid these costs by
attempting to obtain an express easement have no bearing whatsoever upon whether a prescriptive
easement had vested, but had not yet been litigated.
Throughout their Brief, the Appellants point to real estate listings, testimony of realtors,
title reports and other evidence in asserting that the Latvalas knew they were purchasing a parcel
without an express easement. (App. Brief, pp. 6, 24-27, 41).

The Latvalas were aware that

Defendant Dale Gill, who owned the other half of the Sulphide Lode Property was disputing access

3

Susan Hedeen, the personal representative of the McConnaughey Estate that sold the Latvalas the southern
portion of the Sulphide Lode property; confirmed in a written statement admitted as Exhibit 9 into evidence
at trial that the other heirs of the Estate had no prior knowledge of or interest in the Sulphide property. (Ex.
9 (R. p. 58)).
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through his parcel, despite the existence of an express easement which benefits the Latvala parcel.
(Tr. pp. 214-223, 225-226, 230-232). They were not aware that the owners of the property along
South Camp Bay Road were also going to attempt to deny them access. (Id.). Even if they were,
however, knowledge of an access issue when buying property has no bearing whatsoever on
whether there are inchoate prescriptive easements arising from historical use of a roadway.
Investors are not prevented from seeking to perfect access merely because they were aware of the
title issue when they purchased. Public policy favors the ability to do exactly that, so that valuable
parcels of property will not remain landlocked for all time where a valid legal claim of access
exists. In fact, as counsel for Appellants admitted at a summary judgment hearing held on August
8,2018:
[I]t' s not a defense to a claim for an easement under a litany of
theories that you bought the property with a title policy ... that says
... no road access .... Is that a defense? No .. .
(Tr. pp. 98, 11. 3-8).
The Latvalas attempted to resolve this matter short of litigation, but their efforts were
rebuffed. (Tr. pp. 305-326). This left them no choice but to seek Court intervention to perfect their
easement, which is exactly what they did. The District Court properly refused to consider as a
defense Appellants' argument that the Latvalas could not seek to perfect an easement to their
property because they were aware of an access issue at the time of their purchase. (Tr. pp. 555556).
3.

The Appellants' Contention that the Court Erred in Finding that the Use of
South Camp Bay Road was Adverse is Without Merit.

The Appellants also argue that the District Court committed reversable error by
disregarding evidence as to how the use of the road leading to the Sulphide Lode Property began.
(App. Brief, pp. 41-42). This argument is without merit for several reasons.
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i.

The Appellants Waived this Argument by Failing to Advance it Prior to
this Appeal.

The final element of·the Latvalas' prescriptive easement claim not yet addressed is the
element of adverse or hostile use of the subject roadway. The District Court properly found that
that "the defendants have presented no evidence showing that the use of the Lower Branch of the
road, in the location of present-day South Camp Bay Road, for mining purposes by 'Thomason'
from 1946 through 1954, was with permission . . .. " (R. p. 2062). The Appellants contend for the
first time on appeal that the District Court should have considered how the use of South Camp Bay
Road by Mr. Thomason began, which Appellants now attempt to assert was with the permission
of the owners of the property upon which South Camp Bay Road is located. (App. Brief, p. 42).
The Appellants argue that this finding was in error as the District Court "disregarded evidence as
to how the use began." (App. Brief, p. 42).
A review of the Appellants' summary judgment and post-trial briefing reveals that the
Appellants' never asked the Court to consider evidence of how the miner's use of South Camp
Bay Road began. (R. pp. 267-304, 811-846, 1182-1211, 1382-1381, 1585-1942). They also never
argued that the use by the Thomasons, their lessee or their agents was ·permissive. (Id.). In fact,
the words "permission" or "permissive" do not even appear in the Defendants' Post-Trial Brief
with regard to the subject roadway, nor do these words appear in the Defendants' briefs in support
of either of their motions for summary judgment. (Id.). This was not an argument advanced by the
Appellants to the District Court. Not surprisingly, therefore, the Court did not make a specific
finding of fact as to evidence of the origination of use, aside from correctly finding that the
Defendants presented no evidence that Thomason or the miners received permission to utilize
South Camp Bay Road. (R. p. 2062).
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It is well settled law in Idaho that an appellate Court "generally will not consider an issue

that is raised for the first time on appeal." Watkins Co., LLC v. Estate of Storms, 161 Idaho 683,
685, 390 P.3d 409, 411 (2017). "[I]n order for an issue to be raised on appeal, the record must
reveal an adverse ruling which forms the basis for an assignment of error." Whitted v. Canyon Cty.
Bd. o/Comm'rs, 137 Idaho 118, 121, 44 P.3d 1173, 1176 (2002). Such a ruling has not been made.

"Hence, issues not raised below but raised for the first time on appeal will not be considered or
reviewed." Id. at 122, 44 P.3d at 1177; Kirk v. Wescott, 160 Idaho 893 , 899, 382 P.3d 342, 348
(2016). The Court, therefore, should not review this issue.
The Appellants' argument turns on a letter dated February 16, 1940, from John Van
Schravendyk, who owned what is now the Green Enterprises property, to his daughter Jeane, in
which he tells his daughter that two individuals by the names of Iver Anderson and Fred Schilling
were renting a cabin on his property. (App. Brief, p. 43). The Latvalas objected to the admission
of this letter at trial as it had not been disclosed in response to discovery requests and had only
been produced 15 days before trial along with Appellant Green Enterprises' trial exhibits. (Tr. pp.
1134-1150). The Court found that this letter was among the documents requested in discovery
and that it had not been disclosed. (Tr. pp. 1143-145). Nevertheless, the Court allowed the
admission of this letter as Exhibit S at trial. (Tr. p. 1155). Despite its admission, the Appellants
did not advance any argument in their Post-Trial Briefing that the letter is evidence of permissive
use by Thomason of South Camp Bay Road.
Because the Appellants advance for the first time on appeal the argument that the District
Court should have found that Thomason's use of South Camp Bay Road was permissive on the
basis of how the use originated, the Court should refuse to consider it.
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ii.

There is No Evidence that Thomason or the Miners had Permission to
Use South Camp Bay Road.

In the event the Court allows the Appellants' argument to proceed, the Latvalas respectfully
submit that the argument is not supported by the evidence. The Appellants erroneously contend
that an individual by the name of Fred Schilling had an interest in the Sulphide Lode Property
along with the Thomasons, and because Mr. Schilling rented a cabin from the Van Schravendyks
in 1940, his use of what is now South Camp Bay Road must have been permissive. (App. Brief,
pp. 41-44). This is incorrect.
The parties stipulated to certain facts prior to trial, and the District Court issued an Order
Deeming Facts Established for Trial Pursuant to IRCP 56(c). (R. pp. 1673-1691). Among the facts
deemed admitted at trial was that on September 12, 1939, Bonner County conveyed the Sulphide
Lode Property to Howard B. Thomason. (R. p. 2026,

,r

13). A review of the underlying deed

through which this transaction occurred fails to identify Fred Schilling as an owner of the Sulphide
Lode Property. (R. p. 537). Consequently, there is no evidence in the record that Mr. Schilling had
an interest in the Sulphide Lode Property, as the Appellants erroneously contend.
The Appellants point to several proofs of labor all executed in late 1939 which show that
Thomason, his wife, and Fred Schilling had worked the four (4) unpatented claims adjoining the
Sulphide Claim. (App. Brief, p. 42). They then point to a letter from John Van Schravendyk, who
owned what is now the Green Enterprises property, to his daughter Jeane in which he references
Fred Schilling and indicates that Fred Schilling and Iver Anderson were at that time living in "our
little cabin." (Id. at p. 43). Mr. Van Schravendyk then notes that Iver Anderson, not Fred Schilling,
was a mining expert who had looked at an ore sample that Mr. Van Schravendyk had obtained
from "the old Pollard Mine." (Id.).
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From this evidence, the Appellants attempt to draw several unsupported conclusions,
including that Fred Schilling was the "farmer" referenced by Thomason in a letter dated February
14, 1946, as having "neglected to do any amount of development work on the claims." (Ex. 75 (R.
p. 273)). Appellants theri jump to the unsupported conclusion that this somehow proves that Van
Schravendyk gave permission to Thomason to access the Sulphide Lode Property through what is
now South Camp Bay Road. (App. Brief, p. 44). In doing so, the Appellants erroneously equate
the Pollard mine with the Sulphide Lode claim, despite admitting in a footnote that these are
separate and "distinct" mines, and Mr. Green having testified that the Pollard Mine is "the North
field mine" located on the Green Enterprises property. (App. Brief, p. 43 , n. 18; Tr. p. 978). There
is no evidence in the record indicating that the Pollard mine is accessed from South Camp Bay
Road and would not have been as it was on the northern end of the Van Schravendyk property.
(Tr. p. 978).
In this regard, the Appellants mislead the Court by arguing, "John Van Schravendyk was
aware that any access Schilling and Thomason made off of South Camp Bay Road was underway
as he was aware that the mill was running, sometimes till midnight." (App. Brief, p. 44). In fact,
the reference to the "milling of ore nowadays" by John Van Schravendyk in his 1940 letter to his
daughter Jeane cannot have been a reference to any work being done at the Sulphide Lode Property
for several reasons. (Ex. S (R. pp. 564-565). First, there is no mention whatsoever in the letter to
the Sulphide Lode claim, to the adjoining mining claims, to mineral point, to the roadway leading
to mineral point, or to Mr. Thomason. (Id.). The only reference in the letter is to the Pollard mine
which was located on the Van Schravendyk Property (Id.; Tr. p. 978).
Second, in a 1946 letter authored by Mr. Thomason, he confirmed that the farmer with
whom he contracted to work his mining claims had, in 1939, "neglected to do any amount of
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development work on the claims." (Ex. 75 (R. p. 273) (emphasis added)). Mr. Van Schravendyk,
on the other hand, notes in his letter that to whomever he was referring was "milling lots of ore
nowadays" (i.e. in 1940) and " [s]ometimes they run till midnight." (App. Brief, p. 43 , Ex. DODD).
Consequently , when Mr. Van Schravendyk referred to "milling lots of ore" in 1940, and that such
work sometimes ran until midnight, he was not referring to work being done at the Sulphide Lode
Property or the surrounding mining claims as there · was no such work occurring on Mr.
Thomason' s claims at that time. (Ex. 75 (R. p. 273)).
Finally, there is no evidence in the record of any kind indicating that Iver Anderson, who
Mr. Van Schravendyk identifies as the "mining expert of the concern," performed any form of
work on the Sulphide Lode or surrounding claims. (App. Brief, p. 43). Notably, Mr. Anderson is
not listed on the 1939 proofs oflabor, or on any other proofs of labor related to any of the mining
claims accessed via what is now South Camp Bay Road. It is fairly clear, therefore, that Mr.
Anderson was working other mining claims in the area and that Mr. Van Schravendyk' s reference
in the letter to the ongoing mining work was in reference to another mine. As Sulphide Lode and
its adjoining claims are the only mining claims which were accessed from South Camp Bay Road,
the 1940 Van Schravendyk letter is not evidence of permissive use of the roadway that is now
referred to as South Camp Bay Road.
In any case, it is not the Appellate Court's function to resolve this conflicting evidence.
" [W]here a trial court has noted explicitly and applied a clear and convincing standard, an appellate
court will not disturb the trial court's findings unless they are not supported by substantial and
competent evidence." Doe, 144 Idaho at 535, 164 P.3d at 815. Substantial evidence does not mean
uncontradicted evidence. VFP VC v. Dakota Co ., 141 Idaho 326, 335, 109 P.3d 714, 723 (2005)

(citing Mann v. Safeway Stores, Inc. , 95 Idaho 732, 736,518 P.2d 1194, 1198 (1974)). "Conflicts
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in the evidence and conflicts in the conclusions to be reached from the evidence remain questions
for the trier of facts ." Phillips v. Erhart, 151 Idaho 100, 103, 254 P.3d 1, 4 (2011). The District
Court' s decision is supported by substantial evidence and should not be reweighed by this Court.
iii.

No Presumption ofPermissive use Exists with Regard to South Camp Bay
Road.

The Appellants also argue for the first time on appeal that there is no basis for the
presumption that use by Thomason and the miners was adverse to the owners of the property now
owned by Green Enterprises, Inc. during the prescriptive period, those being the Van
Schravendyks. (App. Brief, p. 46). Again, because this argument was not asserted until this Appeal,
it should not be considered.
If the Court decides to consider this argument, the Latvalas respectfully submit that it is
without merit. The Appellants contend that because Fred Schilling rented a cabin from the Van
Schravendyks in early 1940, this is somehow conclusive evidence that the use of South Camp Bay
Road by Thomason and those that mined the Sulphide Lode claim from 1946 through 1954 was
permissive. This is incorrect.
Idaho Courts have repeatedly held with regard to prescriptive easements that:
[P]roof of open, notorious, continuous, uninterrupted use of the
claimed right for the prescriptive period, without evidence as to how
the use began, raises the presumption that the use was adverse and
under a claim of right. The burden is then on the owner of the
servient tenement to show that the use was permissive, or by virtue
of a license, contract, or agreement. [Footnotes omitted.]

Melendez v. Hintz, 111 Idaho 401 , 404, 724 P.2d 137, 140, quoting West v. Smith, 95 Idaho 550,
557, 511 P.2d 1326, 1333 (1973). The Melendez Court did, however, recognize that an exception
to this rule exists in the following instance:
Where a roadway is established or maintained by a landowner for
his own use, the fact that his neighbor also makes use of it, under
circumstances which in no way interfere with use by the landowner
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himself, does not create a presumption of adverseness. The
presumption is that the neighbor's use is not adverse but is
permissive and the result of neighborly accommodation on the part
of the landowner.
Id. This exception is inapplicable in this case for three reasons.

First, the Appellants cite to no evidence in the record that would support a finding that it
was the Van Schravendyks who constructed South Camp Bay Road for their own use. In fact, the
vast majority of South Camp Bay Road is not located within property that has ever been owned by
the Van Schravendyks or their successor's-in-interest. (Ex. 4 (R. p. 39)). We know from the 1935
aerial photograph about which James Green, the Van Schravendyk's grandson testified, that a
roadway in the location of present day South Camp Bay Road has existed since at least 1935, but
we do not have any evidence that supports a finding that it was the Van Schravendyks that
constructed it for their own use. (Ex. Green D-1 (R. p. 844); Tr. pp. 737-740). Therefore, the
general presumption of adverse use applies and the use by Thomason and his miners·is presumed
to have been adverse.
Second, the Melendez Court acknowledged that, under Idaho law, "mere inaction and
passive acquiescence" is not sufficient to establish that the use "was with the permission of the
owner of the servient estate." Melendez, 111 Idaho at 405, 724 P.2d at 141. The evidence upon
which the Appellants rely, at most, shows mere passive acquiescence by the Van Schravendyks.
Third, the Melendez Court recognized that "where the use made of the property for the
prescriptive period is shown to constitute some infringement or invasion of the owner's rights, it
is more appropriate to apply the general rule, presuming the use to be adverse, that is, without
permission of the owner." Melendez, 111 Idaho at 405, 724 P.2d at 141. In its Memorandum
Decision, the District Court found:
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This Court has laid out substantial and competent evidence to
support its findings that between 1946 (When mining resumed after
a seven-year hiatus) and 1954, the lower tunnel was extended from
the "very short tunnel" (driven in 1939) to a length of 133 to 150
feet; track had been laid the full length of the tunnel; and the lessees
had the necessary equipment in place in the lower tunnel, including
compressor, drifter, winch, ore car, and hand tools, ready to advance
the tunnel 60 feet ahead, where they believed lay a large body of
ore, pending approval of their DMEA application. Cost estimates
for the work included the cost for ''[u]se of pickup for man hauling
men and material" and for "[r]ebuilding tool house at lower mine
entrance." FOF NO. 33.

.

Based upon this evidence, the Court concludes that from 1946 to
1954, the Sulphide Lode was an active mining claim, and the
Lower Branch of the road, in the location of present-day
South
.
Camp Bay Road, was used by vehicles year round to transport
manpower, materials, supplies, and equipment to the lower
tunnel. The Court further concludes that the plaintiffs have met their
burden of providing reasonably clear and convincing proof that the
use of present-day South Camp Bay Road for mining purposes from
1946 through 1954 was sufficiently open and notorious to provide
notice to the servient landowners of the mining activity at the claim.

(R. pp. 2061-2062 (emphasis added)).
The District Court also found that ore was shipped from the upper mine from 1947 through
1951. (R. p. 2059). This includes the shipping of 15 tons of ore as of the date of October 27, 1954,
with further mining activity continuing at that time. (Ex. 78 (R. p. 1093). This ore had to have
crossed the Van Schravendyk' s property as this property was to the north of the fork in South
Camp Bay Road, and was the only way in or out of the Sulphide Lode Property. (Ex. 4 (R. p. 39).
It cannot reasonably be argued that ingress and egress to active mines on a yeat round basis,
which were being drilled extensively during the prescriptive period, requiring the transportation
over the subject roadway of miners, mining equipment, material, compressors, drifters, rail cars,
rails, tools, supplies and at least 15 tons of ore, would not constitute "some infringement" or
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invasion upon the rights of the predecessors-in-interest who owned of the parcels now owned by
the Appellants, including the Van Schravendyks . In fact, this is precisely what the Court found:
To the extent the Lower Branch may have also been used by the
general public [see FOF No. 34 ("The access road is in fair shape
and in use by summer campers and fisherman")], any such summer
recreational use by the public was not "the same degree of use" as
vehicles full of men, materials, supplies, and equipment travelling
back and forth to the lower mine year round.
(R. p. 2064). This finding is supported by substantial evidence.
The Appellants' argument that the Melendez decision supports their claim that the use by
Thomason should be presumed permissive is incorrect. (App. Brief, pp. 44-46). The decision in
Melendez was not that a presumption of permissive use applied. Rather, the opposite result was
reached. The Melendez Court applied a presumption of adverse use, not permissive use, and found
that the appellant had failed to overcome this presumption. As set forth in the Melendez decision:
Here, the district judge found that both prongs of the driveway had
been regularly used as the sole vehicular access to the Melendez
home since 1963 . He found that this use was open, notorious,
continuous and uninterrupted for more than the prescriptive period.
Therefore, the Melendezes were entitled to the presumption that
such use was adverse. Hintz then had at least the burden to "burst
the bubble" of this presumption by producing some evidence "to
show that the use was permissive, or by virtue of a license, contract
or agreement." West v. Smith, 95 Idaho at 557, 511 P.2d at 1333. He
produced no such evidence.
Melendez, 111 Idaho at 406, 724 P .2d at 142. Instead of supporting the Appellants' argument, the
Melendez decision indicates that the District Court in the instant case properly applied a
presumption of adverse use, and then concluded that the Appellants had not overcome that
presumption, a finding that is supported by substantial evidence. (R. pp. 2063-2064).
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iv.

The Court Properly . Found that the Appellants had not Submitted
Evidence of Permissive Use of the South Camp Bay Road During the
Prescriptive Period.

Although the District Court did not specifically address the 1940 Van Schravendyk letter
at trial because this argument is advanced for the first time on appeal, the District Court found,
with regard to evidence of permissive use :

Here, the defendants have presented no evidence showing that
the use of the Lower Branch of the road, in the location of
present-day South Camp Bay Road, for mining purposes by
Howard B. Thomason, H.L. Thomason, A & J Mining Co.,
and/or agents thereof, from 1946 through 1954, was with
permission of any of the servient landowners. Absent such
evidence, and this Court having already found the mining use to
have been open and notorious, continuous and uninterrupted, the
Plaintiffs have met their burden of establishing by reasonably clear
and convincing proof that the use of the road for mining purposes
was adverse and under a claim of right.
(R. pp. 2063-2064) (emphasis added). These findings are supported by substantial evidence. It
was the Appellants' burden to prove that the use of the roadway by Thomason and his agents
during the prescriptive period was by permission. The Appellants failed to meet this burden. The
District Court's findings should be upheld.

B.

Substantial Evidence Supports the District Court's Conclusion that the Latvalas'
Planned Utilization of South Camp Bay Road Does Not Constitute an Unreasonable
Expansion of the Prescriptive Easement.
The Appellants frame their second issue on appeal as follows:
Whether the District Court erred by determining that the Latvalas'
proposed development and residential use associated with the
Latvala Property did not constitute an unreasonable expansion of the
easement they claimed by prescription.

(App. Brief, p. 28).
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1.

Change of Use of a Prescriptive Easement is Permitted Under Idaho Law as
Long as the Change Does not Result in an Unreasonably Increased Burden on
the Servient Estate.

Idaho Courts have held that an easement acquired by prescription is generally limited to
the uses for which the easement was utilized during the prescriptive period. Elder v. Northwest
Timber Co., 101 Idaho 356,359,613 P.2d 367 (1980) ("As a general rule, an easement acquired

by prescription is confined to the right as exercised during the prescriptive period." (emphasis
added)). Idaho Courts, however, have repeatedly recognized the existence of the following

exception to this general rule: "While some change of usage is permissible, 'any changes in the
use of a prescriptive easement cannot result in an unreasonably increased burden on the
servient estate. Id., quoting Gibbens v. Weisshaupt, 98 Idaho 633, 639, 570 P.2d 870, 876 (1977)

(emphasis added).

Thus, while Idaho law has adopted a general rule limiting prescriptive rights to the uses
made during the prescriptive period, Idaho also recognizes an exception which applies when the
change of the use of the easement does not result in an unreasonable increase in the burden on the
servient estate. After all, ifthere is no increase in the burden on the servient estate, then upon what
basis does the servient estate owner have to object? The subjective intent of the party using the
prescriptive easement has no relevance where the burden on the servient estate is not impacted. In
other words, it should make no difference to the Appellants whether the Latvalas drive over South
Camp Bay Road with the intent to sleep in a residence located on their property or whether they
intend to dig for gems as long as the impact on South Camp Bay Road has not been unreasonably
increased.
This exception to the general rule was explained by the Idaho Supreme Court in the
Gibbens, 98 Idaho at 639, 570 P.2d at 876. In Gibbens, the claimant's predecessor-in-interest had

utilized a dirt road through a neighbor's 20-acre property to access a 700-acre parcel. The
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historical use of the dirt road lasted from the 1930's through 1970, and "was used primarily as a
means of ingress and egress for the single-family residence and for the movement of cattle, crops,
and farm machinery attributable to the cattle and farming operation taking place on the 700-acre
parcel." Id.
In 1970, a company by the name of Aquiculture Gardens, Inc. purchased 10 of the 700
acres of property, and constructed several greenhouses on the property and at times employed 20
to 30 people. Id. at 636. Since 1970, the owners of the 700-acre parcel also sold parcels to four
other families who built homes upon the 700-acre parcel. Id. All of these owners used the dirt road
for access to their respective properties. Id.
The Gibbens Court held that a change of use of the roadway from a single-family residence
and cattle operation to access to commercial greenhouses and multiple residences constituted an
unreasonable increase in the burden on the servient estate. Gibbens, 98 Idaho at 639.
Consequently, the claimants were denied the ability to utilize the prescriptive easement in this
manner. Id.
However, as explained by the Gibbens Court, there is an exception to this rule that applies
where there is no increase in the burden on the underlying estate:
We do not mean to imply from our decision today that any increase in use of a
prescriptive easement is an expansion. Our decision is consistent with ss 478 and
479 of the Restatement of Property concerning evolution and expansion of
easements. Rights obtained by prescription should be strictly limited, and we read
these sections of the Restatement narrowly. We are aware that some changes in
the character of the dominant estate are foreseeable and will necessitate
changes in the use of a prescriptive easement. We emphasize, however, that any
changes in the use of a prescriptive easement cannot result in an unreasonable
increased burden on the servient estate and that the increase in use must be
reasonably foreseeable at the time the easement is established.
Id.; see also Aztec Ltd., Inc. v. Creekside Inv. Co., 100 Idaho 566, 568-69, 602 P.2d 64, 66-67

(1979) (Describing this language from Gibbens as creating an exception to the general rule
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prohibited changes of use of a prescriptive easement.); Restatement (First) of Property §§ 478,
479 (1944).
The Gibbens Court clearly states that a change in use of a prescriptive easement is
permissible when: (1) it does not result in an unreasonable increased burden on the servient estate;
and (2) the increase in use is reasonably foreseeable at the time the easement is established. In
support of this exception, the Gibbens Court cites with approval to Restatement of Property §§
478 and 479, which respectively state:
Factors in Ascertaining Extent of Easements Created by
Prescription.

In ascertaining whether a particular use is permissible under an
easement created by prescription a comparison must be made
between such use and the use by which the easement was created
with respect to
(a) their physical character,
(b) their purpose,
(c) the relative burden caused by them upon the servient
tenement.
Restatement (First) of Property § 478 (1944).

In ascertaining whether a particular use is permissible under an
easement appurtenant created by prescription there must be
considered ... the needs which result from a normal evolution
in the use of the dominant tenement and the extent to which the
satisfaction of those needs increases the burden on the servient
tenement.
Restatement (First) of Property§ 479 (1944) (emphasis added).

This exception is strongly supported by public policy. The comments to Restatement
(First) of Property § 479 explain the basis for allowing a change in use of a prescriptive right in

certain limited circumstances:
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a. Evolution in land use. The use authorized by an easement
appurtenant which has been created by prescription cannot be
limited to a use for the benefit of the dominant tenement in the
condition in which it was during the period of prescription. All land
is subject to constant change in its condition. Both natural forces and
human activities contribute to the change. Every tract of land is
constantly being altered, sometimes slowly, sometimes rapidly,
under the influence of natural forces and human activities. The result
of this everchanging nature in the condition of land is that the
requirements of dominant tenements are constantly changing. To be
useful as such, easements appurtenant to dominant tenements must
be of benefit to them in a changed condition. The extent of an
easement created by prescription can never be exactly measured by
the condition of the dominant tenement during the period of
prescription. Yet, since the extent of ·an easement appurtenant
c~eated by prescription is determined by the use made during the
period of prescription, the condition of the dominant tenement
during that period in some degree limits the use which may be made
under the easement. The problem is to determine what that degree
lS.

b. Normal evolution of condition of dominant tenement. An
easement appurtenant is limited in its extent by the needs of the
dominant tenement. This means the needs of that tenement as of the
time when the use is made. To have created such an easement by
prescription an adverse use must have been made for the benefit of
the dominant tenement in the condition in which it was at the time
of the adverse use. A use made under such an easement after it has
been created must be for the benefit of the dominant tenement in the
condition in which it is when the use is being made. The condition
of the dominant tenement at these respective times may differ. A use
which satisfied its needs during the prescriptive period may not
satisfy its needs at a later time. Uses satisfying the new needs are
privileged, however, under the prescriptive easement if the
condition requiring them is a normal development of the condition
the needs of which were served by the adverse use which created the
easement. A normal development is one which accords with
common experience. It is, therefore, one which might reasonably
have been foretold. Such uses, however, must be consistent with the
pattern formed by the adverse use by which the prescriptive
easement was created. An adverse use for the prescriptive period
does not create a privilege to make thereafter all the uses required
by the needs which might have been foreseen during that period. It
creates only the privilege to make the uses required by the normal
development of the conditions the needs of which were satisfied by
the adverse uses made during the prescriptive period. The uses
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required by such a development may be satisfied, however, though
they differ from the uses made during the prescriptive period.
Whether a change in the character of the use of a prescriptive easement is permissible depends
upon whether the change increases the burden on the servient estate. If the change of use does not
increase the burden on the servient estate, when compared with the use that was made during the
prescriptive period, then there is no basis for the servient estate owner to object to the change of
use.

2.

Substantial Evidence Supports the District Court's Findings that the Latvalas'
Proposed Residential Use of Their Property Will Not Create an Unreasonable
Burden on the Appellants.

The District Court made the following comparison of the use of South Camp Bay Road
during the prescriptive period by the Thomasons and the miners, with the primarily residential
use that the Latvalas propose:
During the adverse period (1946 through 1954), Howard B.
Thomason, H.L. Thomason, and/or the lessees were operating an
active mine, and miners were driving up and down the road via its
Lower Branch, in the location of present-day South Camp Bay
Road, carrying materials, supplies, and equipment. The Latvalas
intend to use South Camp Bay Road not for commercial mining, but
for residential purposes. However, before they can reside on the
Sulphide South property, they need to build an access road over
Sulphide North and a home on Sulphide South. During construction
of this road and residence, manpower, materials, supplies, and
equipment have to travel over South Camp Bay Road to reach the
Sulphide Lode parcels. Once construction is completed, the Latvalas
will be using South Camp Bay Road to access their home.
(R. p. 2065). The District Court further found that to the extent that the Latvalas use is a change
from the uses made by the Thomasons and the miners, the change does not increase the burden on
South Camp Bay Road.

This evidence proves that a change in use of the prescriptive
easement over South Camp Bay Road from mining to
residential purposes will place no increased burden on the
servient estates. The uses proposed by the Latvalas, i.e., to facilitate
52

construction of a road over Sulphide North and a home on Sulphide
South, to access their home once built, and to access utilities, are
uses to which South Camp Bay Road has been, or is currently being
used by the defendants.
(R. p. 2067 (emphasis added')). These findings of fact are supported by substantial evidence.
In fact, the use of South Camp Bay Road during the prescriptive period by the then owners
of the Sulphide Property and their lessees was more burdensome than the Latvalas' proposed use
of the roadway. The various mining records prove that the miners utilized South Camp Bay Road
to transport drilling equipment, compressors, extraction equipment, trucks, tools, ore cars, rails,
miners and tons of mining ore to and from the Sulphide Lode Property, from late 1946 through at
least 1954. (Ex. 72, 73 , 75, 78, 79, 80, 81 (R. pp. 262-271 , 273-274, 288-318)). These activities
were certainly far more burdensome on the servient estate owners during the adverse period than
the Latvalas ' proposed uses of South Camp Bay Road.
The Latvalas, on the other hand, propose to use South Camp Bay Road for access to their
property primarily for normal residential uses and some exploring for precious stones or metals as
Mr. Latvala is a jewelry maker, uses which consist of simply driving over the roadway consistent
with how all of the other property owners along South Camp Bay use the road. (Tr. p. 288, 11. 714, p. 942, 11. 2-24). Their proposed use will represent a substantial decrease in the burden on the
servient estate owners.
The heavy use of this road during the prescriptive period is still evident in a 1968 aerial
image maintained by the United States Forest Service, which clearly depicts this roadway
extending to the Sulphide Lode Property, and even a turnaround/parking area benefitting the
Sulphide Lode Property, years after the expiration of the referenced mining lease:
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(Ex. 21 , pp. 85-86). In fact, the roadway as depicted in the 1968 aerial is far more visible than the
roadway depicted in current aerial photographs (Ex. 5, pp. 40-43), thus demonstrating the
extensive use of that roadway during the 1940s and 1950s.
The comments to the Restatement provide an example of a permitted change of use of a
prescriptive easement, which is particularly applicable to the facts of this case. According to the
comments to Restatement (First) of Property§ 479, the following is an example of a permissible
change of use of a prescriptive easement:
A is the owner and possessor of Blackacre. He uses it as a wood lot.
For the prescriptive period he uses adversely a way over Whiteacre
to take to market wood from Blackacre. All the wood on Blackacre
having been cut, A now uses it for agricultural purposes. A is
privileged to use the way to take farm products grown on Blackacre
to market.
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Comment to Restatement (First) of Property§ 479 (1944).
The Sulphide Lode Property was used for mining activities from late 1946 through at least
1954, with access through South Camp Bay Road. (R. p. 2065). However, it is possible that the
commercial mining of the Sulphide Lode claim may no longer be commercially viable. If true,
then public policy supports a change of use of the prescriptive easement so that the Sulphide
Property can be utilized in some manner, just as the property referred to as Blackacre in the
hypothetical in the comment to the Restatement was converted from timber to agricultural uses.
The Latvalas' proposed use of the roadway to access their property primarily for
residential purposes, represents a substantial decrease in the burden on the servient estate, as
there will be far fewer trucks than were necessary to transport mining equipment and tons of ore
over the roadway. (Tr. p. 289, 11. 1-25). As there is no increase in the burden on the servient
estate, the Defendants have no basis to object to the change of use. This substantial evidence
supports the District Court' s findings that the proposed use by the Latvalas of South Camp Bay
Road will not unreasonably increase the burden on the Appellants.

3.

The Appellants' Contention that the Latvala Parcel Was Never Used for
Mining Purposes is Misplaced.

The Appellants contend that "the Latvala property has never been used for anything"
beyond "Mr. Latvala picking up ' a few rocks. "' (App. Brief, p. 48). This argument misconstrues
the evidence and the law.
Until 1982, the Sulphide Lode Property was a single parcel, which included the entirety of
the patented Sulphide mining claim. (R. pp. 2037, 2039, 2063). In 1982, the "Northerly 300 feet
of that property" was conveyed by Warranty Deed by Harlow McConnaughey, acting on behalf of
himself and then minor Brian McConnaughey, to Elmer and Jeanette Whorton. (Ex. 19 (R. pp. 8182). It was this conveyance that severed the. Sulphide Lode Property into two distinct parcels. (R.
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p. 2063).

The Northerly 300 feet is currently owned by Defendant Gill Trust, which is not a

party to this appeal, and the remainder is owned by the Latvalas. (R. pp. 2042, 2044).
The District Court found that a prescriptive easement vested during the prescriptive period
(1946 through 1954), in favor of the Sulphide Lode Property in its entirety. (R. pp. 2056-2054).
When a prescriptive easement vests, "it becomes fixed as an appurtenance to the real property,
which is subject to the prescriptive use and may be claimed by a successor in interest." Beckstead
v. Price, 146 Idaho 57; 65, 190 P.3d 876, 884 (2008). Consequently , when the Sulphide Lode

Property was severed into two parcels in 1982 the prescriptive easement continued to benefit both
Sulphide parcels, and therefore continues to benefit the Latvala Parcel (also known as "Sulphide
South").
The Appellants' contention that the mines were located on Sulphide North rather than
Sulphide South is wholly irrelevant to the analysis of the scope of the easement. The uses made
of the different locations of what was a single parcel during the prescriptive period have no bearing
on the analysis of the scope of the prescriptive easement because the prescriptive easement
benefitted the entire parcel.
4.

The Temporary Work that Will be Done to Extend the Road Through the
Sulphide North Will not Unreasonably Burden the South Camp Bay Road.

The Latvalas ' proposed use of South Camp Bay Road does not include any road
construction on South Camp Bay Road. Rather, they merely intend to extend the roadway through
Sulphide North owned by the Gill Trust into their property (Sulphide South) primarily for
residential purposes. There will be no expansion of South Camp Bay Road. (Tr. p. 289, 11. 1-25).
The Appellants argue that because the extension of the road through Sulphide North will
require extensive excavation, the potential installation of retaining walls and the hauling of
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materials, 4 which will necessitate equipment travelling over South Camp Bay Road, this will
create an unreasonable expansion of the scope of the prescriptive easement, and an unreasonable
burden on the servient estate owners. (App. Brief, pp. 49-51 ). This is incorrect.
The fallacy of the Appellants' argument is revealed by consideration of what uses the
Latvalas would be entitled to make of South Camp Bay Road if, instead of building a residence,
they decided to mine their property consistent with the mining activities on the Sulphide Lode
Property during the prescriptive period. To mine their portion of the Sulphide Lode Property which would have been the normal progression of the mining activities if mining had continued
further into the Sulphide Lode Property after 1954 - the Latvalas would need to extend the
roadway through Sulphide North into Sulphide South in the now established location of their
express easement which was granted in the deed by which the parcels were split. They would
need to bring heavy equipment over South Camp Bay Road to accomplish this, as well as mining
equipment, material, supplies and laborers in order to build and extend new mines. In fact, Matt
Latvala testified in trial that if the Court were to limit the prescriptive easement to mining
purposes, the Latvalas would still extend the roadway through Sulphide North as planned. (Tr.
pp. 977-978). The Latvalas would then be entitled to haul whatever minerals and ore they
extracted from the mine(s) located on their property over South Camp Bay Road. These activities
would without question be permitted under their prescriptive easement because they are
consistent with the mining activities that occurred during the prescriptive period, despite whatever
burden that these activities might place on South Camp Bay Road.

4

Excavated materials from the extension of the roadway through Sulphide North may be used within the
Latvala property thereby eliminating the need to have those materials transported over South Camp Bay
Road. (Tr. p. 674, II. 1-10).
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In other words, the Latvalas ' proposed extension of the roadway through Sulphide North
and subsequent residential construction on the Latvala parcel would not increase the burden on
the Appellants' properties as the Latvalas would be entitled to extend the roadway were they to
choose to use the property for mining operations similar to what occurred during the prescriptive
period. In fact, the use of the roadway primarily for residential purposes would represent a
substantial decrease in the burden on South Camp Bay Road compared to the burden should the
Latvalas utilize their property as an active mining concern, as is their right.
Moreover, the District Court found that while the construction activity in extending the
road through Sulphide North and residential construction within the Latvalas' property would
temporarily result in an increase of traffic, such activities are consistent with the construction of
many other homes along South Camp Bay which has occurred throughout the years, and therefore
not an increase in the burden on servient estate holders. (R. pp. 2065-2067). For instance, as the
District Court notes in her trial decision, Defendant Russell Edwards testified that he has ·
constructed three of the homes along South Camp Bay Road, including his own, which required
excavation into the hillside, heavy equipment, and large cement trucks. (R. p. 2065). None of
these activities caused any permanent damage to the road that was not able to be repaired. (Id.).
At trial, the Latvalas presented testimony from a civil engineer, a geotechnical engineer,
and the owner/operator of an excavation and road building company with substantial experience
in building roads on hillsides such as the one at issue here. (Tr. pp. 640-704, 799-816). The road
builder, Charlie Cramer, owner of C.E. Kramer Crane and Contracting, testified that he intended
to "use small equipment to start with on it like a small excavator . .. and rubber-tracked minidump.truck," with the material removed from the hillside placed on the Latvala property followed
by larger equipment only as necessary. (Tr. pp. 682, 686). When asked whether he could build
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the road designed by the engineers, he confirmed, "Yes, I believe a .road could easily be built
through there [Sulphide North]." (Tr. p. 685).
This constitutes substantial evidence that supports the District Court's findings that the
proposed use of South Camp Bay Road by the Latvalas would not increase the burden on the
servient estate holders. That finding should, therefore, be upheld.
5.

The Appellants Erroneously Attempt to Measure the Increased Burden of the
Latvalas' Proposed Use of South Camp Bay Road Against the Present Use of
South Camp Bay Road, Rather than the Use During the Prescriptive Period.

The Appellants contend that the proposed road extension and construction of a residence
on the Latvala property "would cause increased traffic and an intensification of use" of South
Camp Bay Road. (App. Brief, p. 51). However, the Appellants measure this proposed use of the
road against the current use of South Camp Bay Road which they claim consists of minimal daily
use up to approximately a dozen cars a day. (Id.). This is an incorrect method of analyzing the
impact of the proposed use of the road.
Whether the proposed change of use of South Camp Bay Road will cause an unreasonable
increase on the burden of the servient estate holders must be measured against the use of the road
during the prescriptive period. The District Court found that South Camp Bay Road was used
from 1946 through 1954 to haul miners, drilling equipment, extraction equipment, trucks, tools,
compressors, drifters, ore and other materials on a year-round basis. Such use is consistent with
the activity that will take place when the road is extended through Sulphide North and the
residential construction on the Latvala property. (R. pp. 2060-2067). Moreover, the road building
over Sulphide North will be temporary, after which the use of the portion of South Camp Bay
Road owned by Appellants will be used by the Latvalas and their successors for uses consistent
with residential occupancy. (R. p. 2067). Such uses are much less burdensome than the hauling
of ore, equipment, material and miners for a commercial mining operation.
59

6.

The District Court's Finding that the Change in Use of the Prescriptive
Easement from Mining to Residential was Foreseeable.

In finding that the change of use of the prescriptive easement from mining uses to
residential use was foreseeable, the District Court stated:
The Court finds this evidence to be reasonably clear and convincing
proof that at the time the prescriptive easement was established in
1954, it was reasonably foreseeable to the servient landowners that
use of South Camp Bay Road might someday change from mining
to residential purposes, and that residential structures could be built
on the Sulphide Lode property.
(R. p. 2067). This finding is based upon substantial evidence.
The change in use of Camp Bay Road to access the Sulphide Lode Property from mining
to residential use was readily foreseeable during the adverse period. Once the mines were no
longer profitable, the property would need to be converted to other uses. The most obvious of
such uses is residential, given the pristine lake and mountain views afforded by this parcel of
property. In fact, as the District Court noted, the Cedarside Lots development, in which most of
the Defendants' properties are located, was platted in 194 7, during the adverse period. (R. p.
2067). These waterfront parcels, all of which are accessed from South Camp Bay Road, and
which lie along the same shoreline as the Latvalas' parcel, were being developed as single-family
residential parcels during the same time that South Camp Bay Road was being utilized by the
owners of the Sulphide Lode Property. (Id.). Consequently, it was readily apparent that if the
Sulphide Lode Property was ever going to change uses, then it would be used as a residential
parcel, just like every other parcel of property along the same road and same shoreline. This
evidence supports the District Court's finding that the change in use of South Camp Bay Road
from access for mining uses to access for residential uses was foreseeable.
There was also admitted at trial evidence of some residential uses of the Sulphide Lode
Property during the prescriptive period. For instance, attached to the 1954 DMEA report is Map
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IA in which the existence of a "camp" was noted within Sulphide Lode Property. (Ex. 81 (R. p.
315); Tr. pp. 271-272). This shows that the miners were residing, even if temporarily, on the
property. The District Court also noted the existence of "at least two structures" on the property
that are identified in the mining records as evidence of the foreseeability of the eventual change
of use of the property from mining to predominately residential. (R. p. 2067).
Because this change of use was foreseeable, and the burden imposed on the servient estate
owners is less than what occurred for an active commercial mining operation during the adverse
period, the change of use is permissible. The District Court's findings in this regard are supported
by substantial evidence, and are, therefore not clearly erroneous.

C.

Legal Costs.
The final issue on appeal identified by the Appellants is whether the District Court erred in

awarding costs to the Latvalas as against the Appellants. The District Court found that the Latvalas
were the prevailing party in this action and that they were entitled to an award of costs pursuant to
Idaho Rule of Civil Procedure 54( d). (R. p. 2078). This was the correct decision and should be
upheld.

V.
A.

ARGUMENT AS TO THE LATVALA'S ISSUES ON APPEAL

In the Event this Court Reverses the District Court's Decision, then the District
Court's Finding that the Latvalas Alternative Claims are Moot was in Error.
The Latvalas have identified only one issue on their cross-appeal, that being:
Did the District Court err by finding that the following of the
Plaintiffs' claims are moot: (1) easement by necessity over Sulphide
North; (2) declaration that South Camp Bay Road is public; and (3)
condemnation of a right-of-way and utilities under Idaho Code §§
7-701 et. seq. , 47-701 et. seq. , and/or 47-901.

(Notice of Cross Appeal, p. 2).
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The District Court found that the Latvalas' claims for (1) easement by necessity over
Sulphide North; (2) declaration that South Camp Bay Road is public; and (3) condemnation of a
right-of-way and utilities under Idaho Code §§ 7-701 et. seq., 47-701 et. seq., and/or 47-901. (5355), were moot. A case becomes moot when the issues presented are no longer live or the parties
lack a legally cognizable interest in the outcome. Hansen v. Denney, 158 Idaho 304, 307, 346 P.3d
321, 324 (Ct. App. 2015). The Latvalas ' claims are moot only if this Court upholds the decision
of the District Court. In the event that this decision is reversed, then these claims are not moot,
and the Latvalas are entitled to a decision on each of these claims.

VI.

ATTORNEYS' FEES AND COSTS ON APPEAL

Idaho Code § 12-121 and I.A.R. 41 permit the recovery of attorney fees to a prevailing
party when an appeal is brought frivolously or without foundation. Minich v. Gem State

Developers, Inc., 99 Idaho 911, 918, 591 P.2d 1078, 1085 (1979). Where an appeal merely asks
the Court to reweigh the evidence, it is brought without foundation. Kelley v. Yadon, 150 Idaho
334,338,247 P.3d 199,203 (2011).
The Appellants advanced arguments not raised to the District Court and other arguments
on appeal which amount to nothing more than a request that this Court reweigh the conflicting
evidence and substitute its opinions about that evidence for that of the trial court. Where an appeal
merely asks the Court to reweigh the evidence, it is brought without foundation and attorneys fees
and costs should be awarded to the prevailing party. 5

In Pelayo v. Pelayo, 154 Idaho 855,866,303 P.3d 214,225 (2013), this court found: "In this
case, Bertha is the prevailing party and we find that Pedro has pursued this appeal frivolously
and without foundation. He has merely retreaded arguments made without success below. We
are asked to second-guess decisions that were properly made by the magistrate judge and upheld
by the district judge. Accordingly, Bertha is entitled to attorney fees under I.C. § 12-121"
5
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VII.

CONCLUSION

The District Court's findings that the Latvalas' property is benefitted from an appurtenant
easement by prescription for ingress, egress and utilities inclusive of access for residential
purposes is not clearly erroneous as it is, in all respects, supported by substantial evidence.
Consequently , the Latvalas respectfully submit that the decision of the District Court should be
affirmed.
DATED this 24 th day of April, 2020.
BERG, McLAUGHLIN & NELSON, CHTD.

Isl Toby McLaughlin
TOBY McLAUGHLIN
Attorney for Plaintiffs
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